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8uco,  Dtttmtrr  3,  ia06. 

A  SPECIil.  CommuHon  baTJng  psued  Ibe 

CitKftl  of .IrelaiH],  directed  to  tlie  right  hoo. 
rd  Chief  Jmtke  Downei,  uid  tbe  Hon. 
Btton  George,  for  the  trial  of  certain  ofiend- 
en  in  the  countiei  of  Sti^,  Majc^  Ldlrim, 
Loocford,  and  Cawi.  their  lordtbipi  arrived 
m  SEcp  OD  tbe  3cd  or  December,  1806,  and 
opeoM  the  eommiwoD  :  the  Court  then  ad- 
joumed  to  next  day. 

Tkunday,  Datmber  Atk,  IBM. 
Tbe  following  Grand  Jur<r  wai  iworo  i 
Bt  bon.  lord  rue.  James  Bridghi 

Kirkwall  '  '     "  "■    ' 

Bl  hon.  Heni7  King 
Charles  OUara 
Sdvaid  S.  Cooper 
O«*o  Wynne 


John  FotliotI 
WUIiam  (VBem 
Abraham  Martin 
At.  B.  Cooper 
Tliomaa  Soden 
Iticlurd  Wood 
Hicliael  Fenion 
Roger  Dodwelt 
Charles  Martin 
Robert  Ring  Duke 
Thomas  Ornuby 


Owen  Ptaibbs 
John  Irwin 
Thomas  Ormsbjr 
Jone*  Irwio 
W.U.Phibb* 
Haiknr  Knott 


robled  here, 
ID  ofthe  year,  to  execute  a 
moM  inBoMHit  duty.  Upon  an  ordinary  oc- 
caskm,  L  aboitld  no^  perbapa,  think  it  neces- 
nry  to  troubk  yon  with  any  observations 
npon  tbensture  of  that  duty.  But  as  thisiB 
ttftami  BommiMon,  mucboutoftlie  usual 


I  course  of  time,  it  may  be  right  that  t  •hould 
address  a  few  words  to  you,  upon  the  nature 
of  that  commission,  and  to  make  tome  few 
observBlions  upon  those  rules  of  law,  which 
will  be  oecetMry,  perliaps,  to  be  applied  to 
cases,  that  may  be  the  objects  of  this  com* 
mission ;  and  it  is  impossible  for  me  to  ob< 
serve  upon  the  nature  of  this  commiMion, 
withoutfirsteipressing  the  roost  sincere  saii^ 
faction  at  finding  so  respeclitble  an  attendance 
of  the  gentlesien  of  the  county,  in  aid  of  the 
law  upon  this  occasion. 

The  commission  under  whieb  we  ut,  so  fu 
as  it  relates  to  criminal  offences,  is  of  tlia 
same  nature  as  that  uuder  which  yon  bavs 
been  used  to  assist  upon  ordinary  occasions 
at  the  asuces.  But  it  applies  locrimioal  cases 
a«/y.  Therefore  we  snail  not  proceed  to  try 
any  civil  cause,  and  you  will  not  be  called  oa 
to  execute  that  branch  of  duly  wbkb  you  ara 
obliged  to  do  at  the  assizes ;  that  of  provid- 
ing lor  tbe  expenses  of  public  works,  by  pre* 
nentrnent :  that  remains  for  tbe  assises.  At 
present,  we  have  only  to  execute  our  dtity  in 
criminal  causes.  Theoecasion  of  tbe  present 
commission  is, unfortunately,  loo  well  known ; 
the  unhappy  slate  of  this,  and  some  neigli. 
bouring  counties,  where  dangerous  associa- 
lions  have  been  formed,*  has  required  toma 
measure  to  be  adopted  by  the  goreniineni,  to 
meet  the  evil  before  iu  pn^reu  is  w>  &r  ox- 
tended,  as  that  the  ordinary  course  of  tite  law 
might  bil  to  Crush  tbe  mischief.  This  eom- 
missionthen  haaissued,  under  which  we  are 
to  act  upon  the  ordinaiy  principles  of  the  Ian 
which,  I  trust,  will  be  found  strong  enough  I 


*  From  ihe  BeporlorWiUian  Ridgeway,       •  See  Plowden's  History  of  Ireland,  frvm 
«i^b«riiUratbw.  |  tbe  I'nionio  IBIO,  Vol.  9,  pp.  I0j,4li. 
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tranquillity^  and  do  away  all  cause  of  alarm. 
I  am  strengthened  in  this  hope,  by  recollect- 
ing, that  upon  various  occasions  of  considera- 
ble public  difficulty,  perhaps  nut  much 
differing  from  the  present,  similar  commis- 
sions have  been  productive  of  the  happiebt 
effects,  and  I  am  the  more  encouraged  in  my 
expectation,  when  1  consider  the  strong  pro- 
visions which  the  law  has  made  for  protect- 
ing the  public  from  outrages  committed 
by  tumuhuous  asscmbhcs;  and  the  ^reat 
powers  with  which  the  magistracy  ot  the 
county  is  vested,  in  order  to  prevent  or  de- 
tect them.  And  although  I  cannot  doubt  the 
teal  and  activity  of  the  magistrates  of  this 
county,  and  though  I  am  persuaded  that  it  is 
altogether  unnecessary  to  remind  them  of 
those  provisions,  and  of  the  powers  they 
possess,  yet  it  may  not  be  altogether  useless, 
Ibat  some  of  the  principal  provisions  of  the 
law,  relative  to  offences  of  the  nature  to  which 
I  allude,  should  be  shortly  and  publicly  ad- 
verted to  now. 

Gentlemen,  the  experience  of  ever^r  man 
must  satisfy  him,  that  it  is  not  difficult  for  art^ 
ful  and  designing  men  to  hold  out  to  a  de- 
luded populace,  nattering  hopes  of  a  change 
of  their  situation,  incapable  of  being  realiara. 
Mid  oAon  not  desiraole  if  they  could  be 
realized,  and  under  pretences  seducing  in 
their  nature,  to  cover  designs  the  most  atro- 
cious, and  which  are  often  concealed  from 
those  who  by  their  numbers  are  intended  to 
be  made  the  instruments  of  effecting  objects, 
from  which  if  openly  stated  to  them,  they 
would  often  shrink  with  horror.  Some  are 
thus  seduced,  and  many,  as  their  numbers  in- 
crease, are  compelled  by  terror,  to  enter  into 
associations  and  tumultuous  assemblies,  often 
iincler  the  control  of  persons,  of  whom  most 
•f  them  are  as  ignorant,  as  they  are  of  the  real 
views  with  which  they  act.  This  deplorable 
mischief,  the  source  of  every  thing  that  is  mi- 
serable, the  law  endeavours  to  prevent,  or  sup- 
press by  strong  provisions  :  the  mere  assembling 
in  such  numMrs  as  to  create  terror;  wearing 
any  disguise  or  dress  not  usually  worn  upon 
their  lawful  octasions;  assummg  any  parti* 
colar  name  or  denomination  used  for  the  pur- 
pose of  distinguishing  such  association,  and 
appearing  in  numbers,  so  distinguished  ;  any 
one  of  these  acts  is,  of  itself,  a  very  high  of- 
fence, severely  punishable ;  and  that,  al- 
though no  act  of  violence  be  committed  by 
any  member  of  tlie  association :  and  there  is 
fcarceljF  any  act  of  violence,  that  persons  of 
the  description  I  have  mentioned  can  do, 
when  so  assembled,  that  the  law  docs  not 
punish  with  death.  Any  injury  done  by  such 
persons  so  assembled  by  night,  to  the  persons 
or  property  of  any  the  king's  subjects,  be- 
comes punishable  with  deaUi ;  so  the  pro- 
curing others  to  join  them  in  tli«r  offences, 
either  by  threats  or  pronisea  is  %  capital  of- 
fence ;  and  as  these  associations  have  been 
found  to  bind  themselves  by  oaths  and  en- 
gagements to  the  perpetratioa  of  their  objects, 


the  law  punishes  with  death  the  person  ad- 
ministenng  any  oath  or  engagement,  pur- 
porting to  bind  the  person  takins  it,  to  be  of 
any  association,  or  confederacy  formed  for  se- 
ditious purposes,  or  to  disturb  ine  public  peace, 
or  to  obey  the  orders  of  any  commander  or 
leader,  or  to  conceal  the  fact  of  such  oath 
being  administered,  or  any  illegal  act  com- 
mitted, all  these  offences  the  law  punishes 
with  death;    and  the  person,  who  without 
compulsion,  shall  take  any  such  oath  or  en- 
gaeement,  is  liable  to  be  transported  for  life ; 
and  even  if  compelled,  unless  he  shall  dis- 
close the  whole  of  what  he  knows  touching 
the  compelling  him  to  take  such  oith  or  en- 
gagement, andof  the  person  and  persons  by 
whom  it  wasarlministered  to  a  magistrate,  he 
is  liable  to  tlie  same  punishment.     And  as 
the  law  has  thus  held  out  its  ntmost  terror» 
against  those,  who  are  guilty  of  the  crimes  I 
have  mentioned,  so  does  it  arm  the  magis- 
trate with  strong  powers  for  detecting  them. 
The  magistrates  are  empowered,  in  order  to 
suppress  such  assemblies,  to  call  upon  all  his 
majesty's  subjects  of  whatever  description  for 
their    assistance,   to   disperse,    apprehend, 
resist,  and  oppose  all  persons  concerned  in 
such  unlawful  acts  as  I  have  mentioned ;  and 
if,  in  resisting  and  dispersing  such  offenders, 
any  of  those  offenders  should  be  wounded  or 
killed,  the  law  has  authorized  that  act,  and 
has  indemnified  the  magistrate  and  those  who 
assist  him.    Thus  then,  the  magistrates  are 
empowered  to  suppress  such  unlawful  meet- 
ing, of  which  they  may  have  previous  infor- 
mation, and  an  opportunity  of  actually  resisting 
them.  But  the  law  does  not  rest  sati'sfied  with 
that  provision ;  it  has  furnished  them  with  great 
powers  of  detecting  such  combinations,  and 
of  discovering  the  acts  they  have  com  milted, 
in  order  to  bring  the  perpetrators  of  such  acts 
to  justice.  Ifany  two  justices  have  reasonable 
cause  to  suspect  any  person  to  be  guilty  of 
any  such  unlawful  assembly  as  I  have  al- 
luded to,  they  have  power  to  summon  such 
person,  to  compel  him  to  give  security  to  keep 
the  peace,  and  to  commit  him  if  he  refuses; 
and  any  single  justice  of  the  peace  who  has 
cause  lo  suspect  any  person  to  be  capable  of 
giving  material  evidence  concerning    these 
offences  to  which  I  have  adverted,  and  which 
are  enumerated  in  the  act  called  the  White- 
boy  Act,  is  empowered  to  summon  and  to 
examine  him  upon  oath,  as  to  the  guilt  of 
others,  and  to  bmd  him  to  appear  and  prose- 
cute ;  and  if  the  person  so  summoned  shall 
refuse  to  submit  to  be  examined,  or  to  enter 
into  recognizance,  it  is  .lawful  for  the  magis- 
trate to  commit  him.    But  if  any  discovery 
shall  be  obtained,  it  shall  not  be  made  use  of 
against  the  party  giving  it. 

Gentlemen,  these  are  the  principal  provi« 
sioni  of  the  law,  ta  which  I  have  t nought  h 
rightat  present  to  advert;  not  that  you  caa 
receive  any  information  from  the  cominuni* 
ciition  of  them,  but  that  the  lower  classes  of 
the  people  may  be  fully  aware  of  the  danger* 
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tkcy  incur,  Ity  joining  in  nnlawfuf  conredera- 
cies.  As  to  your  particular  duty,  as  grand 
jurorsy  it  is  not  necessary  to  take  up  any  por- 
tion of  your  time  in  describing  a  duty,  with' 
trhich  you  are  already  well  acquainted.  I 
shall  only  add  my  strong  recommendation, 
that  in  all  cases  which  come  before  yon,  yon 
fthouM  eiamine  personally  the  witnesses  for 
the  prosecution,  and  not  depend  upon  the 
written  informations :  and  that  you  will  con- 
sider, that  after  your  duty  here  shall  be  dls- 
charged,  in  your  character  of  magistrates  and 
country  eentlemen,  your  utmost  zeal  and  ac- 
tirity  win  be  necessary  to  restore  tranquillity ; 
and  I  am  confident,  that  your  exertions  will 
receive  all  possible  aid  from  government.  I 
trust  your  efforts  will  be  efiectual,  and  I  will 
detain  you  no  longer. 

The  Cimri  then  adjourned  for  some  time,  to 
Mve  the  Grand  Jury  an  opportunity  of  examin- 
ing the  witnesses,  after  which  a  true  bill  was 
returned  against  John  M'Donou^h,  William 
Kearney  and  others.  They  were  immediately 
arraigned,  and  pleaded  Not  Guilty,  but  saying 
they  would  not  be  ready  for  trial  till  next  day, 
the  Court  adjourned. 


Friday,  December  5th,  1806. 

The  prisoners  were  broucbt  to  the  bar,  but 
leAisiog  to  join  in  their  challenges, 

John  M'I>onough  and  William  Kearney 
were  put  to  their  challrugcs^  and  the  follow- 
iog  jury  was  sworn : 

James  Sodeo  William  Gibson 

James  Powell  Thomas  Ucilly 

Andrew  Hume  Alexander  M*Gee 

James  Stewart  John  Ikown 

Edward  Gilmao  Thomas  Moystyn 

WilUmm  Smith  William  M'Bride 

To  whom  the  prisoners  were  given  io 
charge  upon  four  several  indictments;  firsts 
charging  that  they,  with  many  others,  on  the 
9nd  of  September  last,  aAer  sun-set,  and  be- 
lure  Sim-rise,  did  maliciously  and  feloniously 
Imeak  and  enter  the  dwelling  house  of  Peter 
tTNeil,  at  Carlron  Watts,  \n  the  county  of 
t^ligo,  that  they  maliciously  assaulted  and  in- 
jured the  habitation  of  O'Ncil,  and  forcibly 
took  away  his  money;  second,  charged  a 
fwirplary;  third,  a  robbery  of  0*Neil  in  his 
dwelling -house;  and  fourth,  that  prisoners 
provided  an  instrument  for  inflicting  bodily 
pain  and  punishment  upon  0*Neil,  in  order  to 
coiDpel  him  to  enter  into  an  unlawful  confe- 
dency,  called  Threshers  ;  that  they  inflicted 
punishment  with  that  intent,  and  by  menaces 
and  intimidation,  exacted  money  and  goods 
firom  him,  and  by  threats  and  violence  caused 
him  to  send  money  to  the  house  of  James 
Corkeran. 

Mr.  Rtdgeway  opened  the  indictments. 

Mr.   Attorwq  General     [The    right   ho- 
aounble  W.  C.  PiunkeU] ;— My  Lords  and 


Gentlemen  of  the  Jury;— As  counsel  for  the 
Crown,  it  is  my  duty  to  lay  before  vou  the 

frounds  of  the  present  prosecution.  The  in- 
ictmcnts  upon  which  the  prisoners  are  ar- 
raigned, have  been  read,  and  you  arc  thereby 
apprised  of  the  nature  of  the  charges  prelerreJl 
asainst  them.  The  charges  relate  to  a  variety 
of  acts,  all,  hjr  the  law  of  the  land,  capital, 
and  if  the  prisoners  are  guilty  of  all  or  any  of 
them,  the  consequence  is  death ;  the  charges 
in  their  nature  are  such  as  draw  dnwn  the 
highest  punishment  of  the  law.  The  priso- 
ners are  charged  with  breaking  and  entering 
the  dwelling-house  of  a  fellow  subject  in  the 
nighttime;  with  robbing  that  fellow-subject 
of  his  money,  and  with  inflicting  torture  upon 
his  |*erson  for  the  purpose  of  compelling  him 
to  become  a  member  of  their  own  lawless  and 
dangerous  associations.  These  are  crimesi^ 
gentlemen,  which  no  civilised  society  can  to* 
Icrate.  They  bid  defiance  to  all  law,  and  as* 
sert  a  claim  of  unconditional  submission  to 
those  who  avow  themselves  the  bearers  of 
that  defiance.  These  are  conditions  under 
which  no  government  can  exist.  But  if  the 
crimes  with  which  the  unfortunate  men  are 
charged,  however  atrocious,  did  not  involve 
consequences  of  a  peculiar  nature ;  they  would 
have  been  lef^  to  the  ordinarv  visitation  of  the 
'  law,  and  would  be  tried  at  the  regular  assizes 
of  the  county.  It  is  because  they  form  part 
of  a  class  of  atrocities,  which  disturb  the  tran- 
quillity, and  in  their  progress  endanger  the 
safety  of  the  country,  tnat  you  have  been  as- 
sembled at  this  season  of  the  year  for  the  im« 
mediate  and  solemn  dispensation  of  justice. 

Gentlemen,  it  is  with  great  satisfaction  I 
see,  upon  a  subject  of  this  emergency,  so  full 
and  respectable  an  attendance,  calculated  to 
impress  every  mind  with  a  sense  of  obedience 
to  the  law.  Every  gentleman  of  character, 
rank,  consideration  and  property,  appears  at 
his  post  on  this  important  occasion,  to  give 
hi^  personal  sanction  to  the  law.  Judges  of 
the  land  are  sent,  armed  with  his  m^esty's 
commission,  and  with  a  character  resulting 
from  their  learning  and  virtues,  which  reflects 
lustre  and  dignity  on  that  commission.  Gen- 
tlemen, every  thing  has  been  done  x)n  the 
part  of  the  government,  to  let  the  wretched 
people  of  this  country  see,  that  there  are  lawa 
for  the  punishment  of  guilt,  and  that  no  nerve 
will  he  left  unstrained,  to  give  effect  and  vi- 
gour to  them.  I  therefore  rejoice  to  see  such 
an  array  of  rank  and  property  upon  the  grand 
jury,  which  has  found  the  bills, and  such  a  re- 
spectable description  of  gentlemen  composing 
the  petty  jury  which  I  now  address,  because 
it  must  remove  from  the  minds  of  the  wretch- 
ed people  engaged  in  these  outrages,  the  de- 
lusions which  have  been  industriously  spread 
to  excite  the  hope  of  impunity.  In  aid  of  the 
magistracy,  from  whom  information  has  been 
procured,  they  see  the  whole  body  of  the 
county — every  man  who  has  talent,  character 
and  property, — rallying  round  the  constitu- 
tion.   It  is  not,  therefore,  merely  for  the  pur- 
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to  the  great  body  of  the  guilty-^protection  to 
the  great  body  of  the  innocent— to  undeceive 
the  abused,  and  give  confidence  to  the  dis- 
heartened—and to  restore  peace  and  tranquil- 
lity  to  the  country,  that  this  special  commis- 
sion has  been  issued ;  and  you,  gentlemen,  to 
perform  your  sacred  part,  have  been  sworn 
upon  the  Jury. 

Gentlemen,  it  is  far  from  my  purpose  or  my 
iroh,  that  through  hsvingyour  minas  strongly 
pBOved  with  a  sense  of  the  mischiefs  prevail- 
ing in  the  country,  any  of  the  prisoners  should 
be  visited  with  peculiar  hardships.      On  the 
contrary,  upon  an  occasion  of  this  kind,  it  is 
my  duty  to  caution  you  against  the  sugges- 
tions of  rumour  or  prejudice :  it  is  our  duty  to 
▼indicate,  not  to  strain  the  law.    If  the  pri- 
■oners  areguiltv,  the  guilt  should  be  brought 
home  by  c^r  legal  evidence.      God  forbid 
that  your  abhorrence  of  the  crime  should  work 
injustice  to  the  accused.    But,  gentlemen,you 
will  feel,  that  it  is  not  irrelevant  to  the  sub- 
ject, to  call  your  attention  to  what  is,  and 
what  has  been  the  state  of  the  county ;  be- 
cause it  grows  out  of  the  association  imputed 
to  the  prisoners,  and  it  is  therefore,  that  pu- 
nishment, the  consequence  of  guilt,  attaches 
upon  them.    And,  in  calling  your  attention  to • 
the  state  of  the  county,  and  the  nature  of  the 
outrajges,  I  feel  that  I  do  not  transgress  my 
duty  in  the  case  now  before  you. 

Gentlemen,  it  is  unfortunately  too  notori- 
ous to  need  any  minute  statement,  that  for 
some  time  past  the  peace  of  the  county  has 
been  infested  by  a  set  of  persons  assuming 
the  name  of"  Tkrtiken,^*    Their  outrageous 
associations  have  been  in  direct  defiance  of 
the  law,  and  have  originated  with  men,  pos- 
sessing no  situation — whom  nobody  knows — 
a^set  of  men,  who  dare  not  avow  themselves 
-^  description  of  persons  not  possessed  of  any 
rank — of  any  property — of  any  talent — of  any 
education— men,  who  are  not  placed  in  any 
situation,  either  by  the  institutions  of  society, 
or  their  own  fitness  entitling  them  to  dictate 
to  their  fellew-subjects,  or  to  take  upon  tliem- 
selves  the  task  of  reformation  and  of  legisla- 
tion.   These  persons  have  discovered  that  the 
existing  laws  are  not  to  their  mind  —they  have 
found  out,  that  there  are  errors  in  the  state 
and  in  the  church  ^and  they  have  conceived 
that  they  are  the  proper  persons  to  undertake 
the  task  of  reforminjE  them.      But  not  satis- 
fied with  infringing  the  law  in  their  own  per- 
floas  individual^,  they  became  associated  for 
the  purpose  of  saying:,  that  no  other  person  in 
the  community  shall  dare  to  obey  the  law. 
So  that  the  first  act  of  those,  who  profess  to 
interfere  upon  principles  of  liberty,  is  to  exer- 
cise compulsion  over  the  consciences  of  others, 
and  to  say,  that  no  man  shall  presume  to  form 
an  opinion  for  himself,  nor  act  upon  it,  unless 
it  meet  the  approbation  of  these  self-created 
reformers.     The  pretext  upon  which  these 
illegal  confederacies  are  formed,  is  a  repug- 


and  also  of  the  fees  which  have  been  usually 
paid,  without  any  law  to  enforpe  them,  to  Xbn 
clergymen  of  the  Catholic  persuasion.  The 
mode  taken  to  accomplish  this  object,  has 
been  by  assembling  tnemselves  at  night,  in 
disguise,  sometimes  with  arms,  going  to  the 
houses  of  such  persons  as  refuse  to  associate 
themselves  in  their  body,  breaking  open  the 
houses  of  those  persons,  and  robbing  them  of 
their  property,  inflicting  torture  upon  those 
who  become  objects  of  their  enmity,  and  if 
necessary  for  the  final  completion  of  their 
designs,  if  any  person  be  honest  or  bold 
enough  to  give  inibrmation  against  them,  the 
business,  which  began  in  lawless  combination, 
is  consummated  by  murder. 

Gentlemen  of  the  jury,  such  is  the  natural 
progress  of  associations  of  this  kind.  When 
men  enrol  themselves  for  the  purpose  of  re- 
sisting the  law,  whatever  the  pretext  may  be 
upon  which  they  originally  associate,  the  foul- 
est crimes  are  generated  in  its  progress;  that 
which  begins  in  anarchy  ends  in  murder;  and 
even  muraer  itself,  in  the  promss  of  outrage, 
may  be  only  a  preparation  Tor  the  blacker 
horrors  which  are  to  ensue. 

Gentlemen,  there  remains  one  circumstance 
of  peculiar  atrocity  with  which  this  matter  is 
connected.    In  the  various  forms  and  associa- 
tions under  which  their  designs  have  been 
conducted,  it  has  been  the  policy  of  those  peo- 
ple to  administer  oaih$  to  the  persons  called 
upon  by  them,  binding  them  to  association 
and  to  secrecy.     This  offence  is  by  law  pu- 
nished with  death.     The  person  who  com- 
mits it  must  pay  the  forfeit  of  his  life :  the 
person  taking  such  an  oath  is  banished  for 
ever  from  his  country :  the  mere  circumstance 
of  going  to  a  magistrate  and  telling  him  of  the 
oath  bemg  taken  will  not  absolve  the  party; 
the  oath  must  he  taken  against  his  will ;  for 
if  it  be  taken  voluntarily,  he  is,  notwithstand* 
ing  such  information,  liable  to  be  transported 
for  life.      This  is  no  new -devised  punish- 
ment ;  it  is  the  established  law  of  the  land :  it 
has  been  so  for  many  years ;  it  has  been  pro- 
vided, and  wisely,  by  the  legislature  to  meet 
the  outrag|es,  which  from  time  to  time  have 
infested  this  country :  there  is  no  disproportion 
between  this  punishment  and  the  crime  which 
strikes  at  the  roots  of  morality  and  religion, 
and  tends  directly  to  destroy  those  principles, 
which  are  essential  to  civilized  society.    Gen- 
tlemen, an  oath  is  the  sanction,  by  which, 
under  the  law  of  the  country,  we  call  upon 
the  Creator  to  attest  the  truth  and  purity  of 
our  words :  and  this  solemn  sanction  which 
our  civil  institutien  has  borrowed  from  our 
religious  code,  is  prostituted  to  bind  together 
an  association  of  traitors,  robbers  and  nxir- 
derers.    The  name  of  the  living  God  is  ap- 
pealed to,  for  the  purpose  of  witnessing  and 
ratifying  the  infernal  compact,  bjf  which  these 
wretches  league  Uiemselves  against  law  and 
religpoD.     (^tlemen,  it  produces  a  revulsioo 
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of  every  iiiortl  feeling  to  hear  of  such  coo* 
duel;  not  that  it  is  a  violation  of  the  laws  and 
«sages  of  society,  hut  because  it  is  an  out- 
fageoos  blasphemy  against  our  Creator  to  call 
upon  him  to  attest  and  sanctify  the  crimes  of 
htt  creatures. 

Gentlemen,  it  is  not  necessary  now  to  dwell 
upon  the  illegality  of  those  associations ;  but 
while  thev  profess  to  attack  the  property  of 
the  churchy  I  cannot  pass  them  by  without  a 
few  obsenrations.    The  tithes  of  the  clergy  of 
thb  country  are  their  property ;  they  are  se- 
cured to  them  by  the  same  laws  which  se- 
cure to  every  man  amongi»t  you  his  estate,  or 
hb  property,  whatever  the  description  of  it 
may  be ;  the  same  laws  and  the  same  right, 
by  which  any  gentleman  who  hears  me,  holds 
his  estate,  transmitted  to  him  from  hi<)  ances- 
tors—the laws  which  secure  the  fruits  of  each 
man's  individual  industry— are  the  title  by 
which  the  property  of  the  clergy  is  secured  to 
them ;  and  I  do  trust,  that  there  is  no  man  so 
selfish  as  to  look  to  any  system,  by  which  the 
property  of  one  part  of  the  community  shall 
be  protected,  and  that  of  another  despoiled. 
If  there  be  any  man  so  sel6sb  as  to  wish  it, 
let  no  man  think  it  can  be  done.    Let  a  mul- 
titude be  assembled  under  the    empire   of 
Threshers  and  Shakers,  armed  and  arrayed  in 
order  to  make  head  against  the  rank  and  pro- 
perty of  the  country,  and  what  shall  stop  their 
career  ?    I  wish  my  voice  to  extend  to  every 
man  within  these  walls — to  every  man  of 
sense  and  reflection ;  I  would  tell  him,  that 
there  is  no  protection  for  rank,  for  property, 
for  the  slate,  but  by  resisting  those  disturbers, 
and  making  them  feel  the  irresistible  weight 
of  the  law.    They  say,  they  rise  to  redress 

frievances !  But,  gentlemen,  there  is  a  mode 
nown  to  the  constitution  of  redressing  griev- 
ances, and  there  is  no  law  to  prevent  men 
irom  stating  them :  there  is  a  legal  mode  of 
claiming  relief. 

This!  will  say,  that  the  constitution  of  the 
church  is  intimately  connected  with  the  con- 
stitution of  the  state;  it  is  a  part  of  the  same 
Isbrie,  which  has  been  handed  down  to  us 
from  our  ancestors,  and  If  there  be  any  thing 
imperfect  in  it,  no  reflecting  man  will  ap- 
proach it,  for  the  purpose  of  alteration,  with- 
out eitreme  caution ;  he  will  be  careful,  in 
the  attempt  to  remedy  its  imperfections,  not 
to  affect  the  substance,  or  even  the  proportion 
•  or  beauty  of  the  ornaments.  But  by  whom 
is  thb  task  of  reformation  undertaken  ?  By 
the  dregs  of  the  >community — anonymous 
luflFians,  who  fear  the  face  of  day,  whose  title 
is  founded  in  anarchy,  and  whose  pretensions 
are  enforced  by  robbery  and  murder ! 

I  cannot  pass  by  another  feature  of  these 
associations:  I  mean  their  attack  upon  the 
priests.  I  meddle  not  with  religious  rights; 
I  mean  the  attack  which  is  made  upon  the 
support  derived  from  the  voluntary  bounty, 
which  the  members  of  the  Roman  Catholic 
persuasioD  have  been  in  the  habit  of  siving  to 
the  ministen  of  their  religion,  for  ceu^rating 


the  rites  of  that  religion.  It  is  not  that  they 
say  we  will  not  pay,  for  there  is  no  law  to 
compel  them  to  pav :  but  thev  proclaim  this, 
that  no  man,  who  chooses  to  do  so,  shall  dare 
to  pay  his  priests  their  fees  1  For  what  pur- 
pose are  these  fees  given  ?    They  are  given 
to  obtain  the  rites  of  their  religion :  they  flow 
from  a  sense  of  religion ;  they  flow  from  vo- 
luntary bounty ;   they  are  enforced  by  no 
compulsion,  the  unfortunate  men  who  re- 
ceive them  are  armed  with  no  law  for  their 
support ;  and  yet  these  associations  are  formed 
—To  do  what  ?    To  rob  the  priest  of  the  re»- 
ward  of  his  benedictions  and  his  prayers  I  Do 
these  men,  besmeared  with  blood  and  covered 
with  crimes,  imagine,   that  the  ceremonies 
of  religion,  which  are  plundered  from  their 
clerey,  can  give  them  a  passport  to  a  better 
world?    1  cannot  help  feeling  and  deploring, 
that  this  view  of  the  subject  suggests  an  ap- 
prehension,  that  the  devisors  of  this  plan 
could  have  had  nothing  less  in  their  contem- 
plation, than  eradicating  from  the  minds  of 
those  upon  whom  they  could  operate,  all 
sense  ot  religion.    Nothing  but  their  hellish 
machinations   could    have    devised    such  a 
scheme.    If  they  expect  that  the  people  will 
be  ripe  to  perpetrate  crimes  worse  than  these; 
if  they  wish  them  to  be  the  ready  instniments 
of  every  design  which  is  diabolical,  there  is 
no  plan  so  ettectual  as  the  extinction  of  every 
sentiment  of  religion  in  the  minds  of  the 
common  people.    What  may  be  the  form  of 
the  religion  of  the  several  classes  of  the  peo- 
ple, I  rare  not  to  inquire.     If  the  principles 
of  Christianity  prevail — if  the  sense  of  obedi- 
ence to  a  supreme  ruler  of  the  world — if  the 
conviction  of  the  existence  of  a  future  state, 
in  which  rewards  and  punishments  are  dis- 
tributed, be  kept  alive  in  the  minds  of  the 
people,  they  will  never  become  the  instru- 
ments for  the    commission  of  abonunable 
crimes.    But  if  these  sentiments  be  extin- 
guished;   if  the  people  shall  be  taught  to 
cast  off  all  regard  for  a  future  world,  the  ties 
which  bind  them  to  earth,  as  well  as  to  Hea- 
ven, are  rent  asunder. 

Gentlemen,  we  have  had  a  miserable  ex- 
ample in  our  own  time.  You  may  recollect, 
that  not  many  years  since,  in  a  neighbouring 
country,  the  most  dreadful  atrocities  were 
committed :  you  recollect  the  overthrow  of 
an  ancient  monarchy;  that  overthrow,  de- 
plorable as  it  was,  was  not  the  most  dismal 
scene  of  the  tragedy.  The  horrors  of  that 
unfortunate  revolution,  in  which  the  hands  of 
the  father  were  imbrued  in  the  blood  of  the 
in  which  all  moral  and  social  relations 


son 


were  raised  in  mutual  warfare,  could  not  be 
perpetrated,  until  the  sentiments  of  religion 
were  previously  extinguished  in  the  minds  of 
the  people.  Human  nature  was  not  outraged 
by  gross  and  unexampled  crimes,  until  a  so* 
lemn  decree  vras  framed,  declaring,  that  there 
was  no  God  in  Heaven  !  W  hat  the  conse- 
quences were,  every  man  knows.  But  this  I 
state,  that  as  soon  as  a  settled  form  of  g^^- 
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ipenmient  was  esUbliihed,  il  was  found,  that 
athmsm  and  infidelity,  which  were  the  readj 
inslruinents  to  throw  down  an  ancient  throne, 
were  an  insecure  foundation  for  a  new  one ; 
and  one  of  the  first  acts  of  the  founder  of  the 
new  dynasty  was  to  restore  the  consolations 
of  religion  to  his  anxious  and  supplicating 
subjects. 

Gentlemen,  it  is  no  wonder,  that  those  who 
searched  after  democratical  e<^uality  should 
be  the  foes  of  religion ;  religion  is  the  genuine 
equality  of  mankind :  it  is  the  poor  man's 
friend;  during  the  troubles  of  this  life,  it 
renders  him  content  with  the  lot  of  inferiority, 
which  is  the  condition  of  his  nature,  and  m 
the  last  awful  hour  of  existence,  it  puts  him 
npon  a  level  with  the  highest  and  most 
exalted. 

Gentlemen,  it  is  melancholy  and  disheart- 
ening, that  our  wretched  peasantry  can  be 
deluded  by  such  arts,  and  that  after  such 
miserable  examples,  they  should  he  thus 
imposeil  upon.  For  half  a  century  attempts 
have  been  made  upon  the  infatuated  people 
of  this  country.    What  has  been  the  ronse- 

J|uence  P  Disgrace  to  the  perpetrators ; 
aihire  of  their  plans;  ruin  and  death  to  them- 
telvee.  Yet  what  is  the  condition  of  the 
poor  unhappy  people  of  this  country ;  as  soon 
as  any  disaffected  mountebank  appears,  pro- 
claiming his  laws  and  imaginary  benefits, 
they  b^ome  the  willing  instruments  of  his 
schemes,  and  their  own  destruction.  Is  it 
possible,  they  can  for  a  moment  imagine, 
that  a  great  empire  like  this,  armed  with  the 
law,  protected  by  an  army,  with  a  regular  ad- 
ministration of  justice,~are  they  so  infa- 
tuated, as  to  imagine  that  all  these  will  yield 
to  a  few  miscreants  like  those,  under  whom 
they  have  enhsted  themselves  ?  It  is  there- 
fore principally  to  undeceive  these  miserable 
wretches ;  to  rescue  them  from  the  grasp  of 
fiends,  who  are  working  their  destruction, 
that  the  law  is  here,  at  this  unusual  season, 
to  speak  its  emphatic  language.  What  the 
law  is  I  will  tell  you.  What  the  conse- 
quence of  infringing  it  is,  you,  gentlemen, 
will  tell ;  and  I  cannot  help  feelin]g,  that 
in  the  consequence  of  this  commission,  we 
may  look  to  an  end  of  the  confusion  and 
anarchy,  which  has  prevailed,  and  that  the 
vicious  may  again  be  brought  within  the  or- 
dinary channel  of  subordination. 

Gentlemen,  in  s{>raking  as  I  do,  with  indig. 
nation  for  those  crimes,  I  feel  from  the 
very  bottom  of  my  heart  compassion  for  the 
victims  of  them.  Seeing  the  mischiefs  which 
have  been  spreading  in  the  country  by  the 
artifices  of  miscreants,  it  does  not  surprise  me 
at  all,  that  many  |>ersons  should  be  of  opi- 
nion, that  measures  more  summary  should 
have  been  adopted,  for  the  purpose  of  at  once 
extinguishing  these  mischiefs.  I  am  satisfied 
that  the  opinion  of  such  men  was  dictated  by 
a  feehng  of  the  truest  regard  for  the  interests 
of  their  €ountfy^->of  genuine  compassion  and 
mercy  towards  the  anfortunats  delkiqiioDts 


themselves.  But  yet,  my  lords  and  gentle- 
men of  the  jury,  I  tnist  that  the  government 
of  the  country  will  ultimately  acquire  credit 
firom  those  who  entertained  the  opinion  I 
have  mentioned,  for  the  course  which  has 
been  adopted  in  the  present  instance.  The 
feeling  or  the  eovemmeiit  has  been,  that  the 
insult  which  has  been  given  to  the  laws  of 
the  country  is  best  vindicated  by  tho«e  laws 
themselves.  The  persons,  with  whom  we 
are  now  called  upon  to  cope,  do  not  compose 
multitudes  too  strong  for  the  arm  of  the  law. 
It  is  not  an  assemb^  daring  to  stand  before 
the  exertions  of  the  magistracy,  but  it  is  a 
lawless  association  of  men,  who  find  their 
safety  in  their  obscurity,  and  I  cannot  help 
feeling  a  confidence,  that  when  the  victims 
of  delusion  shall  have  been  undeceived ;  when 
they  find  that  the  law  was  adequate  to  their 
punishment;  that  the  laity  make  common 
cause  with  the  clergy,  when  they  see  atone- 
ment made  to  the  laws  by  the  speedy  and 
energetic  administration  of  justice,  now  m 
progress  amongst  you ; — I  say,  I  feel  a  con- 
fidence, that  after  they  have  seen  the  array 
of  this  country  drawn  up  for  the  investigation 
of  their  crimes ;  after  they  have  seen  the  as- 
semblage, this  day,  of  every  man  of  rank, 
character,  and  property,  feeling  their  interests 
nnited  with  those,  who  have  been  the  subject 
of  lawless  attack;  that  the  most  salutary 
consequences  will  be  experienced,  and  that 
these  people  will  at  length  be  convinced,  that 
when  they  dare  to  raise  their  hands  a^inst 
the  lawsof  their  country,  those  laws  will  l>e 
found  to  have  weight  enough  to  fall  upon  and 
crush  them. 

What !  gentlemen,  would  it  not  be  a  mise- 
rable state  of  our  country,  to  suppose,  that 
armed  as  we  are  by  the  law — suppoitcd  as  wc 
are  by  the  aid  of  every  gentleman  in  the  coun- 
try, and  with  an  armed  force,  if  such  be  ne- 
cessary— associations  of  men,  whose  names 
are  not  known ;  of  no  rank,  property  or  sta- 
tion, could  not  be  put  down,  without  doin(; 
away,  for  a  time  at  least,  the  ordinary  constf- 
tution  of  the  land  f  If  the  time  should  unfor- 
tunately come,  when,  what  is  now  tumul- 
tuous rising,  shall  assume  nn  a«pcct  of  a  dif- 
ferent nature  ;  if  ever  (which  God  forbid  ?) 
those  scenes  shall  be  renewed,  which  we  for- 
merly witnessed ;  if  treason  shall  rear  its  head 
in  the  cotuitiy,  and  supersede  the  law,  these 
wretches  will  have  to  sink  imder  the  tide  of 
ruin,  which  will  be  let  in  u^mn  them.  But  I 
trust  that  no  visitation  of  that  kind  will  occur ; 
but  that  with  the  ready  assistance  of  the  go- 
vernment, and  the  aid  of  every  loyal  man, 
we  shall  be  able  to  bring  punishment  upon  the 
guilty,  and  that  the  law  will  be  strong  enough 
to  wrestle  with  and  put  down  these  disturbers 
of  the  public  tranquillity. 

Gentlemen,  I  shall  say  only  a  few  words 
more.  The  laws  in  being,  of  which  I  shall 
make  a  short  statement,  will  api^ear  to  every 
one  particularly  calculated  to  meet  the  out- 
rages which  at  present  exist.    They  arc  laws, 
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which  have  not  been  recently  introihiced ;  for 
half  a  century,  the  country  has  been  visited 
with  partial  insurrections;  during  a  portion  of 
the  reign  of  the  late  king,  and  during  the  en- 
tire of  the  firesent,  laws  have  been  enacted, 
calculated  to  meet  these  crimes.  These  laws 
are  still  in  full  force  and  operation.  If  these 
insurgents  assemble  with  arms ;  if  they  as- 
sume any  particular  denomination^  or  wear 
any  badge,  to  the  terror  of  his  ms^esty*s  sub- 
jects, by  that  mere  act  of  assembling,  though 
no  farther  act  be  done,  they  are  punishable 
bjT  law.  The  magistrates  arc  authorized  to 
disperse  and  apprenend  them.  If  they  resist, 
and  any  be  killed,  the  magistrate  is  indem- 
nified ;  and  if  he  has  juat  cause  to  suspect^ 
that  any  person  can  give  information  res- 
pccting  auch  outrages,  he  may  summon  the 
person,  examine  him,  bind  him  in  a  recogni- 
lance  to  appear,  and  commit  him  in  case  he 
refuses.  I  wish  this  was  generally  known, 
that  if  any  man  meet  such  an  assembly  he  is 
called  upon  io  disperse  it,  and  to  apprehend 
the  persons  assembled ;  and  if  deatn  unfor^ 
tunately  ensue,  the  magistrate  is  indem- 
nified. 

The  magbtrate  is  also  armed  with  extraor- 
dinary powers  to  preserve  the  public  peace. 
He  is  entitled  to  call  for  the  assistance  of 
cverv  man  in  the  county.  The  power  which 
the  Jaw  has,  in  ordinaiy  cases,  entrusted  to 
the  sheriff^  that  of  raising  the  potie  comiiatui, 
u,  in  this  instance,  given  to  every  magistrate ; 
and  if  any  man  refuse  to  give  this  assistance,  he 
isnulty  of  a  misdemeanor.  Persons  not  en- 
titled by  law  to  carry  arms,  are  liable  to  have 
their  houses  searched,  and  the  law  protects 
the  person  making  the  search.  If  any  per- 
sona, tumultuously  assembled,  shall  assault 
or  iqjure  the  habitation  or  property  of  ano- 
ther, they  are  punishable  with  aeath  ;  every 
person  who  administers  an  oath,  whatever  the 
nature  or  purport  of  it  may  be,  binding  the 
person  taking  it,  to  be  of  a  particular  party  or 
association,  is  punishable  with  death;  an^ 
person  who  voluntarily  takes  such  oath,  is 
liable  to  be  banished  for  ever ;  and  he  is  not 
to  suppose  that  after  voluntarily  taking  such 
an  oath,  the  mere  circumstance  of  goine  to  a 
magistrate  and  telling  him,  will  protect  him ; 
— two  circumstances  must  concur  to  save  him 
from  punishment,  first,,  that  he  was  compel- 
led to  take  the  oath,  and  secondl^r,  that  he 
gave  immediate  information  of  his  being  so 
compelled ;  so  that  here  are  abundant  provi- 
sions for  the  punishment  of  these  offences. 
But,  gentlemen,  it  has  been  industriously 
circuited  that  these  laws  have  expired;  I  tell 
you,  and  those  who  hear  me,  what  was  stated 
yesterdaiy  from  the  high  authority  of  the  Bench, 
that  these  laws  are  in  full  force  and  existence ; 
and  every  man  joining  in  unlawful  confedera- 
cies is  liable  to  the  penalty  inflicted  by  those 
lasra. 

Gentlemen,  I  have  also  to  inform  you,  that 
under  the  statute  of  the  16th  and  idth  of  his 
Present   majesty's  reign,  commonly  .called 


**  The  White-boy  Act,"  any  person  who  har- 
bours, conceals,  or  ^ves  assistance  to  anV 
person  concerned  in  such  outrages,  is  as  much 
guilty  as  the  person  so  concealed ;  and  anv 
person  who  supplies  hancSf  armt,  or  amuumh» 
tion^  for  the  purpose  of  these  confederaciea, 
is  liable  to  forfeit  his  life.  Gentlemen,  armed 
with  these  laws,  which  have  been  found  com- 
petent to  put  down  insurrections,  as  alarmintf 
as  the  present,  with  the  honourable  seal  ana 
activity  of  the  magistrates,  whicli  you  majr 
confidently  look  to,  and  with  the  sincere  da« 
sire  of  government  to  protect  the  loyal,  aund 
reclaim  the  guiltv,  are  we  to  des|«air  of  being 
able  to  cope  with  the  mischiefs,  and  not  \» 
look  for  the  restoration  of  tranauillity  and 
peace  ?  I  cannot  so  persuade  my  self,and  I  am 
not  uneasy  as  to  the  result. 

Gentlemen,  with  re^rd  to  the  particular 
case  now  before  you,  it  will  appear  that  the 

Kisoner8,on  themght  of  the  Sna  of  bepiem* 
T  last,  with  many  others,  attacked  the  house 
of  Peter  O'Neil,  at  Cartrun  WatU  in  thia 
county.  He  had  been  audacious  enough  Io 
say,  he  would  pay  the  dues  which  he  had  Deeo 
accustomed  to  pay;  he  was  not  prepared  at 
the  instance  of  these  legislators  to  renounce 
his  obedience  to  the  laws;  he  said,  he  would 
pay  as  he  had  formerly  done.  This  was  kigk 
treaton  by  their  lamt ;  they  repaired  to  his 
house:  they  broke  it  open;  they  dragged 
him  naked  from  his  bed ;  they  asked  him  for 
money ;  that  is  part  of  their  system  for  re- 
dress of  grievances ;  he  had  only  one  ten- 
penny  piece ;  he  had  no  more ;  but  he  waa 
desired  to  send  more  to  the  house  of  a  person 
whom  they  named,  but  who  is  nut  now  upoft 
trial ;  they  took  him  away  naked,  and  one  of 
the  party  had  an  instrument  for  carding  wool, 
with  which  they  inflicted  pimishment  upon 
him,  by  severely  excoriating  liis  back;  the 
prisoners  will  be  identified  by  O'Neil,  his 
;  wife,  and  son,  who  plainly  saw  them ;  so  that 
'  there  are  three  witnesses  to  the  transaction. 
j  If  these  facts  shall  be  proved,  there  can  be  no 
doubt  of  the  melancholy  necessity  which  will 
be  imposed  upon  you. 

O'Neil  gave  information  to  Mr.  Soden,  the 
magistrate,  and  exhibited  his  back,  which  waa 
excoriated  with  the  torture  which  had  beetf 
inflicted  upon  him ;  so  that  with  regard  to 
this  being  a  case  within  the  statute  no  ques- 
tion can  arise  :  but  if  the  evidence  be  not 
clear  and  satisfactory,  no  sense  of  danger  or 
alarm  should  induce  you  to  find  a  verdict 
agaiiMt  the  prisoners.  It  will  then  be  your 
duty  to  acquit  them ;  but  if  you  have  no  doubt 
of  their  guilt,  I  will  not  degrade  you  or  my- 
self by  supposing,  that  any  of  you  would 
shrink  from  a  finn  and  manly  discharge  of 
his  duty. 

Feler  0*Neil  sworn. — Examined  by  the  Soli* 

ciior  General 

Where  did  you  live  in  the  month  of  Sep- 
tember last? — ^Within  a  couple  of  miles 
of  this  town,  at  a  place  called  Cartron  Watts. 


1ft) 


47  GEORGE  III. 


Tritds  tftht  Tltndurt-' 


[W 


IM  Ukj  thing  ptrdcultr  happen  at  jrodr 
honie  in  the  month  of  Seplemher  last  f-»*Vef, 
air. 

At  what  time  in  September  P— I  cannot  tell 
the  night  of  the  month ;  but  it  was  the  Tues- 
day baore  the  races  [this  appeared  to  be  on 
the  9nd  of  September.] 

About  what  hour  ?— It  was  between  one  and 
three :  they  were  at  Campbell's  about  one, 
nod  I  think  it  was  two  hours  before  they  came 
to  Me :  they  had  searched  nine  other  bouses 
More  they  came  to  me. 

What  was  done?— I  was  lying  in  bed :  thev 
nmped  at  the  door  pretty  smart;  I  asked, 
who  was  that?  '*Open  the  door,'' said  he; 
^  What  do  you  want ;  this  is  an  odd  hour  of 
theniAht  to  come  and  have  doors  opened/' 
aaid  L  I  asked  them  again  what  tliey 
vaoted?  They  said,  they  wanted  money  for 
Mr.  John  the  TAreiAer,  and  his  men,  and  that 
they  BMist  be  supported.  I  saki  I  had  none;  and 
tbcQ  they  burst  in  the  door,  breaking  the  door 
offthe  hmses.  1  started  up  quite  naked,  and 
fot  upon  the  floor,  not  being  able  to  find  my 

Had  the  door  been  fastened  before  this 
Inppened?— It  was  barred  and  bolted;  the 
hinges  were  new,  and  the  door  was  split  &nd 
Woke.  ^ 

Dki  you  see  any  persons  you  knew } — I 
did;  it  was  moon-light,  though  there  was 
•omerain. 

Look  round  and  see  if  you  know  any  of 
them  here  ?— I  know  these  two  men,  John 
M^Donough  and  William  Kearney. 

Did  vou  see  them  at  your  house  that  night? 
—I  did. 

Were  they  dressed  in  any  particular  man- 
nerP*~They  wore  white  shirts  over  their 
clothes,  and  white  scarfs  upon  their  hats. 

Had  thcv  any  arms  ?— Some  of  them  had 
rusty  swords  and  bayonets,  and  Jack  M*Do- 
nough  had  a  gun. 

Are  you  certain  of  tliat  ? — ^Yes ;  I  remember 
it  from  a  blow  he  gave  me,  which  will  mark 
me  to  mv  grave. 

Had  Kearney  any  weapon  ? — He  had  an  old 
sword. 

Did  either  of  these  two  men  say  any  thing 
lovou? — ^They  did. 

What  did  they  say?— They  desired  nie  to 
be  quick-— quick — bad  I  tlie  money  ready  for 
them. 

Which  of  them  said  that  ?— Billy  Kearney, 
and  his  party. 

How  many  bad  he  with  him  ? — As  far  as  I 
understand  there  were  thirty ;  I  followed  them 
for  a  mile  afterwards  ? 

Are  you  certain  there  were  twenty  ? — ^I  am 
aura  there  were  twenty-six,  if  not  twenty- 
eight. 

Were  they  all  dressed  ?— They  were  all 
in  white,  like  M'Donough  and  Kearney. 

Did  these  two  men  call  themselves  by  any 
particular  name?— They  called  themselves 
«<  Mr.  j0kn  ih€  Tkre^ier.  and  WUlUm  ike 
SUker.'* 


Who  called  h'unself  the  «<  Tk$  Thmhm'  V 
ML^DoAougb. 

And  who  <«  WiUiam  the  SMutT'--^ 
Kearney. 

Had  you  known  these  two  men  before  that 
night  ? — I  knew  one  of  them.  Jack  M'Do- 
nough,  seventeen  years,  and  Kearney  thirteen 
or  fourteen  years. 

When  thMe  men  desired  you  to  be  quick 
and  to  have  the  money,  what  did  you  say  ?•— 
I  said  I  had  no  money  at  the  present  time ; 
but  if  I  knew  them  to  he  coming,  I  would  have 
had  some  for  them,  thinking  lo  getoff easy.  I 
told  them  I  had  two  guinea  notes*belonging  to 
Mullins,  which  had  be«&  called  down,  and 
were  of  no  use  lo  them.  I  said  this,  in  order  to 
get  rid  of  them,  if  I  oould  with  satisfaction. 

Was  your  wife  present  at  this  transaction  ? 
— She  was. 

Was  any  other  person  present  P — ^My  chil* 
dren,  bijg  and  little  as  they  are,  were  there  in 
their  skins. 

Did  you  give  these  peoole  any  money  .^ — I 
had  some  money ;  but  I  told  them  \  had  only 
one  ten  penny  piece,  and  my  wife  said  she  had 
another.  They  said,  we  were  selling  milk  and 
turf  every  day,  and  could  not  but  have  money. 
They  took  me  out  of  the  house,  and  M*D<^ 
notighand  Kearney  ordered  them  to  make 
ready  the  cards,  and  I  beard  them  rubbing  the 
cards  together. 

Afler  you  heard  the  cards,  was  any  thing 
dune  to  you  ? — They  bid  me  wralk  on ;  and 
when  I  went  two  or  three  steps  I  got  the  first 
rub ;  and  when  I  looked  back  over  my  shoulder 
they  struck  me  six  or  seven  blows  with  sticks 
upon  my  hips. 

Were  you  injured  in  any  manner  with  the 
cards?  I  was:  that  was  the  first;  but  going 
further  un,  they  rubbed  the  other  shoulder 
to  make  them  even ;  and  they  struck  me 
with  sticks  and  bayonets,  surrounding  me,  as 
hounds  do  a  hare.  I  did  not  look  round  after 
these  strokes,  because  they  were  worse  to  me 
than  the  cards,  and  I  got  no  strokes  for  some 
time;  but  they  carded  roe,  and  then  they 
struck  me  back  again  to  the  house. 

How  far  did  they  take  you  from  the  house? 
— About  thirty- two  yards,  aud  back  again  to 
the  house.  I  have  measured  it  since  with  a 
weaver's  yard,  for  they  brought  roc  as  far  as  a 
bush,  which  I  knew ;  and  they  ordered  the 
men  to  form  into  a  body  and  be  quirk ;  when 
they  put  me  into  the  house,  they  gave  the 
word  of  command. 

Who  did  that? — M'Donough  and  Kearney. 

Did  they  act  according  to  these  orders  ? — 
They  did ;  and  as  I  was  eoing  into  the  house^ 
M'Donough  gave  me  tne  last  stroke  with  a 
gun,  across  the  small  of  my  back ;  and  I  was 
so  ^hurt,  that  I  could  not  tie  my  shoes  for 
twenty  days,  and  I  never  will  be  the  better  of 
it.    Two  of  my  ribs  were  broke.  . 

At  the  time  you  and  your  wife  said  you  had 
a  tenpenny  piece  each,  were  you  desired  to  du 
auy  tbiog  ?— I  said,  in  order  to  get  rid  of  them, 
that  I  supposed  that  they  had  a  house  m  the 
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eountry  for  the  purpose  of  refreshing  them- 
•elves,  and  that  I  would  send  money  there ; 
and  that  I  was  sorry  I  had  it  not  for  them  at 
that  time.  I  said  this  in  order  to  |et  rid  of 
them  ;  but  I  saw  they  were  sore  agamst  me. 
We  liad  a  little  money  lying  by,  and  would 
oaTe  given  them  some,  but  I  would  not  make 
a  liar  of  myself,  having  lold  them  I  had  none 
but  the  tenpenny  biu  He  said  I  should  send 
it  to  Jemmy  Corcoran's  or  Biddy  Rogers.  I 
aaid  I  knew  Corcoran,  and  was  a  comrade  of 
iHa,  and  I  promised  to  send  the  money  to  him. 
My  wife  brought  four  pieces  there;  but  see- 
ing 9Q  much  money  upon  a  table,  and  that 
Btronger  people  than  her  paid  but  one  piece, 
she  left  out  one,  especially  as  Corcoran  was 
not  there,  but  only  a  young  girl. 

What  was  it  that  made  these  people  son*. 
against  you  ?  What  religion  are  you  off — A 
&man. 

Did  you  pa^  dues  to  your  clergyman  ? — 
t  did ;  and  said,  I  always  would,  and  why 
;ioC? 

How  old  are  the  five  children  who  were  in 

Cur  bouse?— One  is  seventeen  years  of  age 
t  Candlemas;     the  next  is  fourteen  or 
fifteen. 

Did  you  give  this  party  any  money  ? — Two 
tenpenny  pieces  were  handed  to  them,  but 
what  became  of  them  I  cannot  say ;  such 
was  the  confusion,  the  children  crying,  and 
these  people  dragging  me  about. 

Pefer  (yNeil  cross-examined  by  Mr.  Baker. 

How  kmg  have  you  resided  in  this  country  ? 
«-£ttbteen  or  nineteen  years. 

Where  did  you  live  before  you  came  here  ? 
^In  the  county  Tyrone. 

What  name  did  you  go  by  there? — Peter 
ONeil. 

Did  you  ever  go  by  any  other  name? — 
That  was  tlie  name  that  was  christened  to 


That  is  not  the  question ;  I  asked,  did  you 
ever  go  by  any  other  name  than  that  of  Peter 
CNeil? — ^Never;  men  may  call  me  what 
they  pleased,  but  I  used  no  other  name. 

You  tinr  there  were  thirty  men  in  this 
party? — There  were  twenty-six  or  twenly- 
leven. 

They  were  extremely  cautious,  lest  their 
hets  should  be  seen  by  you  and  other  per- 
sons in  the  house  ? — I  saw  these  men's  faces. 

Did  not  all  the  party  seem  cautious,  lest 
you  should  see  them  f — I  was  among  them 
for  some^me. 

But  were  they  not  anxious  to  cpnceal  their 
foces?— They  were  striving  to  hide  their  faces 
sure  enough.  I  am  sure  uiey  did  not  wish  to 
be  seen,  or  they  would  not  come  by  night, 
when  th«y  1^  day-light  to  work  in. 

Did  you  ever  hear  of  any  rewards  being  of- 
fered to  persons  who  would  discover  those 
who  an  called  *'  Throhen  y*'— By  virtue  of 
■ly  oath,  at  that  present  time  I  did  not. 
JfnSodeD  the  m^strate  is  here,  and  can 
te&jou. 

VOL.  XXX. 


When  did  you  first  hear  of  rewards  being 
offered? — I  did  never  hear  of  it  at  that 
time. 

What  time  do  ^ou  mean  ?— The  night  the 
Threthert  were  with  me. 

Did  you  never  hear  of  papers  being  posted 
up  at  the  chapels  and  other  places,  of  rewards 
being  offered  ? — I  never  did  to  my  knowledge, 
nor  was  I  ever  promised  any. 

The  (]uestion  is^  did  you  ever  hear  it  ?— t 
never  did. 

Did  you  ever  go  to  hear  the  word  of  God 
after  that  night? — I -did. 

Did  you  see  any  papers  fixed  to  the  chapel 
door  ? — I  am  no  scholar. 

But  did  you  see  any  papers  upon  the  door  ? 
•--There  are  many  papers  put  on  the  door 
for  cants,  and  rewards  for  things  lost. 

But  did  you  hear  of  rewards  being  offered 
for  the  discovery  of  the  Threthersf-^l  did 
not,  till  long  after. 

Did  you  ever  hear  of  a  place  called  Banada, 
in  this  county  ? — I  do  know  it. 

Are  you  in  the  habit  of  buying  and  selling 
cattle  ?— Often  I  did* 

Were  you  ever  at  Banada  upon  a  fair  or 
market  day  ? — I  was  one  day  after  Christmas 
dealing  with  pigs. 

Had  you  any  thing  to  do  with  a  heifer,  or  a 
cow,  or  a  beast  of  that  kind? — ^That  is  only  a 
bundle  of  nonsense ;  I  have  l>ought  and  sold 
cattle. 

Answer  the  question  ;  had  you  any  other 
cattle  at  the  fair  beside  pigs  ? — 1  had  a  good 
many  at  different  fairs. 

What  other  beast  had  you  last  for  sale  be-* 
side  pigs? — A  horse. 

What  beside  the  horse  ?— A  cow. 

Now  it  comes  out.  Did  any  man  tell  yoU| 
that  you  came  by  that  cow  not  in  the  best 
way? — No. 

Do  you  know  Thomas  Dolan  ? — No,  sir. 

Do  you  know  a  man  of  the  name  of 
James  Murphy  ? — I  do,  sir;  he  lives  in  this 
town. 

Did  you  ever  see  him  in  the  fair  of  Ba-^ 
nada? — I  do  not  know;  I  knew  him  in  this 
town. 

Did  you  ever  see  him  in  the  fiiir  ?— I  cannot 
tell ;  1  might  and  I  might  not. 

What  do  you  believe  ? — I  do  not  know  whe- 
ther I  did  or  not.  ^ 

Do  you  believe  you  saw  him  or  not  ? — I  can- 
not say  whether  I  did  or  not. 

Court. — Do  you  mean  to  say,  you  can 
form  no  belief ? — I  cannot  say,  my  lord;  I 
might  or  I  might  not  have  seen  him. 

Mr.  Baker. — Did  Murphy  ever  tell  you 
that  the  cow  was  the  property  of  another  man; 
or  did  any  man  ever  claim  a  cow  said  to  be 
stolen  by  you  ? — Not  to  my  knowledge. 

What  do  you  believe?— They  may  belie 
me ;  but  I  know  nothing  of  it. 

Did  such  a  thing  occur  as  a  man  challenge 
ing  a  cow  exposed  to  sale  by  you  in  the  fair 
of  Banada?— There  never  was  a  stolen  cow 
taken  in  my  possession  since  I  was  born. 
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btlt  Was  A  tow  or  other  beast  ev^r  dial-  i 
Tengfd  which  was  exposed  to  sale  by  you  in 
the  fair  of  Banada  or  elsewhere  ? — ^They  blam- 
ed iiic  fur  it,  hut  could  make  nothing  of  it :  I 
stood  their  defiance  for  it. 

Who  made  up  the  matter  between  you 
arid  Dolan  ?— I  know  nothing  of  that. 

Do  you  not  know  James  Murphy  ? — I  know 
nothing  of  him. 

Do  you  sieiy,  you  do  not  know  him  ? — I  know 
^e  man,  but  nothing  of  the  business  you 
inentioD. 

Did  he  ever  interfere  respecting  the  cow 
said  to  be  Dolan's  property  ?— He  did  not. 

Were  you  not  obliged  to  give  up  the  cow 
upon  that  occasion  ?  was  the  cow  taken  from 
Jrou? — No,  sir.  When  I  heard  the  cow  was 
blamed  to  me,  I  left  her  in  the  pound,  and  went 
1o  inquire  for  the  people  who  claimed  her ; 
but  1  did  not  know  whether  she  was  stolen  or 
not. 

How  long  had  you  that  cow  in  your  pos- 
session } — I  swopped  her  that  morning  in  the 
lair. 

With  whom  ? — A  man  who  lived  six  miles 
•ff,  as  he  ^aid. 

What  time  was  she  claimed  ? — Between 
twelve  and  one. 

Did  you  make  any  attempt  to  discover  the 
man  ?— I  did. 

Did  you  make  him  out? — I  did  not, 
not  knowing  his  name ;  but  I  got  my  own 
cow. 

How  did  you  get  her  and  the  man  not  there  ? 
—She  had  not  left  the  fair. 

Who  had  her? — A  little  gossoon  of  a  boy; 
and  getting  my  cow,  I  gave  up  the  other. 

Did  you  offer  a  horse  for  sale  that  day  ? — 
No,  not  that  day. 

But  you  did  upon  another  day  ? — I  did.  I 
•fifered  a  horse  for  sale  belonging  to  a  friend 
of  mine. 

Had  you  any  other  business  there  that  day  ? 
*-I  had  a  heifer  of  my  own  :  we  had  some 
drink  together,  and  I  helped  him  to  the  sale 
of  the  horse. 

You  said  you  never  heard  of  rewards  being 
offered  ?— I  did  not. 

Did  you  never  hear  of  a  man  of  the  name 
of  Matthew  Ward  ? — I  do  in  Sligo  here. 
'  Did  you  ever  tell  him  any  thing  about  re* 
wards  ?— I  did  not. 

Recollect  yourself.  Did  yoo  ever  tell  him 
YOU  were  offered  S002»  for  prosecuting  f — No ; 
mK  he  asked  me  did  I  get  >tich  a  reward : 
Bor  did  I  ever  get;nore  than  Is.  3d.  from  the 
general. 

Did  you  ever  tell  Ward,  that  you  were  to 
receive  SCO/.  ?— He  said  I  wax  to  get  300/.  I 
told  him  I  did  not,  iior  did  I  ever  near  I  was 
lojct  it. 

Did  ybta  ever  tell  him.  dr  My  other,  that 
YOU  were  to  get  300/.  r&r  this  iti^\ce  ?— 
Upohmy  word  I  nefverdlff. 

But  upon  your  obfh  did  ^*ev«r1kV  Hf— 
I  did  tkoi,  nor  couM  labt :  let  amy  person 
provtit. 
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Do  you  not  deal  in  leather  ?— No. 

Had  you  ever  any  in  your  possesMOli  ?— i* 
No. 

Were  you  ever  charged  with  having  any 
stolen  leather  ? — I  never  was  indeed. 

Do  you  know  Laurence  Summers  f — No^ 
sir. 

Do  you  know  Laurence  Summaghan  f-^l  4&^ 

Where  does  he  livef — At  Lk>gheroe. 

Did  he  ever  see  you  in  any  awkward  kituA- 
tion  ?— No. 

Did  he  ever  see  you  in  custody,  chargifcd 
with  having  any  stolen  leather f — Never;  I 
defy  him. 

Do  you  know  George  Rochfort  of  Sligo? — I 
do  ;  a  comber. 

Do  you  know  any  other  of  the  name  ? — I 
do  ;  one  who  sells  liquor. 

Did  you  owe  money  to  either  of  them  ? — 
Not  to  my  knowledee ;  I  never  had  dealings 
with  the  comber,  out  to  sell  him  a  heifer, 
and  I  had  drink  from  the  other  man  :  I  may 
owe  him  for  half  a  pint,  or  some  such  Uiinr, 
and  my  wife  may  owe  the  other  the  price  ota 
comb. 

Did  you  ever,  upon  being  applied  to  by 
either  of  them,  promise  to  pay  nim  money  r 
—Why  should  I  ? 

Did  you  ever  swear  upon  a  book,  that  yoo 
would  pay  him  ? — I  had  no  dealings  with  them 
but  such  as  I  mentioned. 

But  did  you  ever  swear  you  would  pay  any 
particular  sum  ? — I  told  him  I  would  pay  him 
the  price  of  the  comb. 

Did  you  ever  swear  \ou  would  pay  any  par- 
ticular sum  ?— I  did  not;  my  wife  was  to  pay 
the  price  of  the  comb. 

Court.- 'llui  did  vou  ever  take  any  oath  ta 
pay  monev  ? — I  did  not. 

Mr.  Baker, — Both  of  the  Rochforts  are  ho- 
nest men,  and  to  be  believed  upon  their  oaths  f 
— What  can  they  say  against  roe  ? 

Would  you  believe  them  upon  their  oaths  ? 
— I  never  owed  them  two-pence,  but  what  I 
mentioned. 

But  are  they  honest  men  ?— I  never  heard 
any  thing  else  of  them. 

Would  thev  perjure  themselves? — I  am 
sure  they  would  not. 

Are  not  the  prisoners  generally  reputed 
well-behaved  men  in  the  country?—!  have 
nothing  to  say  against  them,  but  what  they 
did  to  myself. 

Mr.  SoUeitor  General. — How  soon  after  you 
were  carded  did  you  swear  informations? — On 
the  Saturdav  following. 

Before  whom  ?~Mr.  Soden. 

A  Jitror.— Did  you  ever  talk  with  Mr. 
Abercrombie  upon  this  business  ? — I  did. 

Did  ]rou  ever  hear  there  was  a  quarrel  be- 
tween him  and  Kearney  ?— I  did  not. 

You  said,  they  were  very  sore  upon  'ybii : 
ean  you  give  any  reason  forit?— i  believe  if  { 
had  moiiey  to  pl^tse  thcta,  they  WOlild  ImH 
hntt  ine. 

DM  th^yoHerfbffiHlir^fbu'tHat 
They  did  not. 
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Were  you  ever  sworn  ?— I  was  about  twelve 
jt$nMgQ  in  the  former  troubles,  when  the 
militia  was  first  raisins; :  the  landlords  were 
obliged  to  brinf  in  all  the  people,  and  I  was 
aworo  among  the  rest  to  the  oath  of  allegi- 
ance. 

How  old  are  you  ? — I  cannot  say. 

Did  you  never  hear  any  of  your  people  say  P 
-r-J  might,  but  do  not  recollect. 

Are  you  forty  years  of  age  ?— I  believe  so. 

Do  you  believe  you  arc  thirty-five  ? — I  be- 
lifv#  }  am,  but  cannot  say. 

Were  you  married  when  you  came  from  the 
North  f — I  was  married  before  that. 

How  old  were  you  then  f— I  cannot  say. 

Uow  many  acres  of  land  have  you  with 
your  house  ? — I  have  had  different  quantities 
at  different  times. 

You  said,  there  were  twenty-seven  men  at 
the  attack  ?— I  think  so. 

You  said,  you  followed  them  two  miles? 
—No ;  only  one  mile. 

For  what  purpose  did  you  follow  them  ? — 
To  see  bow  they  behaved  themselves,  and 
where  they  went. 

{Here  the  juror  who  asked  these  questions, 
exclaimed,  ^*  That  is  a  fine  boy ;  all  weeds 
should  be  taken  away  in  the  bud,  and  we 
should  not  be  left  in  such  a  state ;  this  is 
my  prerogative,  and  I  will  exercise  it."] 

J%e  sawte  Juror. — Did  you  see  a  paper  upon 
Ibe  chapel  door  ? — I  did  not. 

Did  you  ever  ask  any  of  the  neighbours 
about  such  a  thing  ? — I  did  not,  sir. 

Juror.  ^  Very  well,  stir  ! 

Mary  (TNeil  sworn. — Examined  by  Sergeant 

3^oere. 

You  are  the  wife  of  Perer  O'Neil  ?— Yes. 

Where  did  you  live  in  September  last? — At 
the  Windy  Gap  [this  was  another  ixame  iur 
Caclron  Watts.] 

Do  you  remember  any  people  comipg  into 
50ur  bouse  f—I  do,  and  will  while  I  live. 

Uow  long  have  you  been  in  the  county  of 
Sligo? — Seventeen  years  next  Christmas. 

Uow  long  have  you  been  married  to  Peter 
0*Neil? — Seyeotcco  years  last  May. 

How  old  is  your  eldest  sun?— Seventeen 
years  and  nine  days.next  ('andlemas. 

The  night  the  people  came  to  your  house 
were  you  in  bed  ? — 1  was. 

Whece  were  your  children  ? — In  their  bed. 

Was  yoiu"  eldest  son  there  ? — He  was,  the 
«hole  fiimily  were  .in  bed ;  they  came  in  great 
alarm,  when  the  door  was  broke  /rom  .its 
duoges  with  Ihciorce. 

Was  .that  the  first  thing  you  heai^di— They 
.^•^ind  the  door  to  :be  opened;  on  ith^t 
my  husband  called  out  what  .they  .w^ted ; 
.th^aoswered,  ^;^onc\y,  money,  more  or  {less 
fof  Captain  JoknJ' 

Did  your  ihusband  .cunlinue  in  bed  ?— -He 
JKwgccd  up,  and  they  came  in. 


Hi^d  hp  ^py  thing  upqp  hi[)ii?— ^y^othinsy 
but  as  th^  A|mjjgh>y  tq^p  \^UQ,  fof  he  cpij& 
not  m^e  out  ms  ^hirt. 

What  w^  done?— Wl}cn  fl)gy  demanded 
money,  he  said,  h^  did  pot  knqyf  tjricy  were 
coming,  or  he  would  have  potf^p  liquor  for 
them. 

Had  you  ai>y  q^pney  ? — We  had,  bid  did  nof 
make  it  out,  ^here  w?s  sgch  a  puzzle. 

Was  any  fpopey  producpd?— Ther^  wer^ 
two  tenpenny  bit^. 

What  did  they  do  with  the  family  ?--Not 
thing ;  the  children  cried  tpprder :  tjfipy  took 
my  husband  out  and  kept  hipi  away  a  qi^r- 
ter  of  an  hour. 

Did  you  see  apy  oi  the  people? — }  did ;  it 
was  moonlight 

Look  at  the  prisopers,  and  spy,  if  yog  kuQW 
them  ? — I  think  this  is  one. 

Can  you  take  upon  you  tQ  say  positively  tfiat 
he  was  one  of  the  party  ?-~I  am  quite  certfii^ 
of  it. 

Look  at  the  prisoners  a^ain.  and  say  if  y.u.u 
know  them?— I  am  certam  of  Billy  Kearney, 
and  John  M'Donough. 

Were  you  acquainted  with  Ihem  before?—* 
I  was,  and  saw  them  well  thajt  night. 

Where  did  you  see  them  ?— Near  the  dow* 
and  a  gun  in  John  M<Donouc;h*s  hand ;  ^here 
was  a  man  kept  sentry  at  the  door,  with  a 
sword ;  my  son  wanted  to  get  out,  but  the 
man  at  the  door  would  not  let  him  put;  I 
wanted  to  get  out  also,  but  they  said  I  shojuld 
not  breathe. 

Did  your  husband  come  back?— He  did« 
and  closed  the  door. 

Did  you  see  tl^  sf»Xe  he  was  in?— I  did  not 
then ;  he  got  part  of  his  clothes  which  he  piU 
on,  and  took  the  rest  with  theim  and  went  out, 
but  he  did  not  likc^o  let  ^ne  know  the  u^agfs 
he  got. 

Do  you  recolkct  any  th'vng  particular  tl^ 
sentry  said  ? — No;  but  he  wa^  taking  fire  out 
of  the  stones  all  .the  time,  and  threateni^  ^^ 
Aot  to  speak.  S 

What  was  he  taking  the  fire  with  ?.^Wit|^ 
sword. 

Did  they  say  anyt,hing?^My  hus\»^nd,f^sk- 
ed  what  reason  they  had  for  using  him  sp. 
They  said,  th^st  he  had  mentioned  at  a  glass 
the  Sunday  nieht  before,  that  for  half  ap  aci]e 
of  land  he  would  turn, to  the  chprch  ;.they  t,hen 
wanted  to  kill  a  calf,  hut  one  of  the(p  a^id^ 
^  Mo,  we  have  done  enough  to-ni^ht." 

CVt/r/.— -Had  your  husband  said  any  sudi 
thing? — No,  but  he  was  drinking  \v\th  Qr\e  of 
the  prisoners  in  the  dock ;  they  were  tftlkin^  of 
tithes,  and  charged  him  with  laying  out  his 
oats  before  other  men,  and  he  said,  he  did  not 
regard  the  Threshers  more  than  any  other 
men  in  the  parish ;  and  he  said  he  would  yay 
his  right ;  that  happened  on  Sunday,  and  Mpon 
Tut^day  they  aU^cked  us. 

Uow  long  did  your  husband  stay  abroad?— 
Ipannot  tell;  he  returned  a  little  before  dny^ 
aqd  in  tlve  corning  he  showed  me  the  way  he 
was  in. 
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Id  what  state  was  he  ?— Id  red  flesh,  torD 
across  both  his  shoulders,  aDd  he  was  worse 
where  he  got  strokes  io  the  hips  aDd  groin 
with  the  muzzle  of  a  gun.  He  was  notable 
to  stoop  with  the  way  he  was  in,  aod  od  odc 
side  he  was  black. 

Did  you,  after  that,  take  any  mooev  to  any 

Slice  ? — I  did,  to  James  Corcoran's.  My  bus- 
aod  sent  me  two  days  after  with  four  ten- 
penny  pieces.  I  inquired  for  the  man  of  the 
iiouse,  and  he  not  l>eiDe  at  home  aod  seeiog 
only  a  little  girl  in  the  house,  I  lef\  but  one, 
aocf  did  Dot  owd  to  the  other. 

How  came  you  to  take  the  money  to  that 
house ?-»Thev  gave  it  out  to  leave  it  there. 

Did  you  tell  your  husband  what  you  did  ? 
—1  did  not  for  three  or  four  days  after,  be- 
cause I  thought  he  would  be  angry  at  my  not 
leaving  all  the  money. 

Have  vou  lived  at  that  place  since  ?— I  did 
till  this  day  week,  when  I  left  it  from  fear, 
and  it  was  given  up  to  the  landlord. 

Mary  0*Neil  cross-examined  by  Mr.  Baker. 

At  what  hour  of  the  night  did  this  parly 
come  to  the  house? — I  cannot  say ;  I  suppuse 
it  was  between  one  and  two,  I  cannot  be  par- 
ticular. 

Did  you  hear  your  husband  say  it  was  be- 
tween one  and  two } — I  did. 

Was  the  breaking  of  the  door  the  first  you 
heard  ?--It  was. 

Did  your  husband  say  that  was  the  first  ap- 
prisal  he  had  of  their  coming  ? — He  did. 

Did  the  prisoners  enter  the  house  .'*— They 
did  not. 

You  remained  the  whole  time  in  the  house  ? 
^1  did. 

And  M^Donough  and  Kearney  remained 
outside  the  door  ? — They  did. 

There  was  considerable  confusion  in  the 
family  ? — We  were  greatly  alarmed. 

Then  how  can  vou  recollect  the  faces  of  the 
people  outside  of*^  the  house  ? — There  was  no 
obstacle  to  my  seeing  them,  they  stood  fore- 
nent  me. 

When  you  were  asked  to  identify  the  pri- 
aoners,  you  said  you  thought  they  wcic  the 
persons  ?— I  am  quite  certain. 

Do  you  know  any  others  of  the  party  ?— I 
do  know  another. 

Were  you  not  led  to  identify  these  men  from 
knowiog  their  voices  more  than  their  faces  ? 
-—They  drew  up  at  a  wall  at  a  distance  oppo- 
site the  house,  and  only  a  small  party  came 
|o  the  door. 

Did  you  ever  say  you  knew  none  of  the 
party  ttiat  were  there  that  ni^ht,  save  that 
you  believed  M'Donough  was  tberr,  and  that 
from  his  voice?— Perhaps  I  might  know  more 
of  them  if  I  could  have  gone  out. 

But  did  you  tell  any  person  what  I  men- 
tioned?—I  durst  not  tell  any  person  that  I 
knew  any  of  them. 

Did  you  tell  any  person,  that  you  did  not 
know  any  of  the  party  ?— Perhaps  I  might  to 
^ve  myself. 


Had  you  any  such  conversation  ?— There 
was  man^,  and  they  asked  me  about  it,  but  I 
did  not  give  in  to  know  them. 

Had  you  any  conversation  with  Henry 
Watts  about  it?— I  was  with  him  since  my 
husband  went  away. 

Did  you  tell  him  you  knew  none  of  the 
parly,  save  M'Donough,  and  him  only  from 
nis  voice  ? — I  might  have  said  so  for  reason- 
to  prevent  myself  from  being  destroyed. 

Did  not  your  husband  of  his  own  free  will 
and  accord  order  you  to  go  to  Corcoran's  with 
the  money  ? — He  did. 

Was  it  not  first  suggested  by  him,  that  the 
tenpenny  pieces  should  be  led  there  ? — ^The 
party  mentioned  it ;  he  asked  where  would 
ne  leave  the  money,  and  they  mentioned  Cor- 
coran*s  house  ? 

Do  you  mean  to  say  that  the  party  first 
asked  him  to  leave  the  money  at  that  house  I 
•^They  did,  when  he  objected  and  said,  he 
could  not  make  up  any  money  for  thent 
worlh  their  accepting,  they  answered  and  de- 
sired him  to  leave  it  at  Corcoran's. 

Do  you  swear,  that  the  party  first  de^ 
manded  money  ? — ^To  he  sure ;  for  why 
would  he  send  monev,  if  they  did  not  ask  it. 

Your  husband  had  no  conversation  with 
these  people  before  they  burstin  the  door?— 
Not  to  my  knowledge. 

Could  he  have  any  conversation  with  them 
without  your  knowledge? — I  thiuk  not,  I 
do  not  know  what  conversation  they  bad 
abroad. 

Did  you  hear  any  thing  of  a  knock  at 
the  door  ? — I  heard  no  knock,  till  they  brok^ 
in.  ' 

If  he  swore  he  had  a  conversation  with  them 
before  they  broke  in,  would  you  believe  him  ? 
— I  cannot  answer  lor  him. 

Were  ye  in  the  same  bed  ? — We  were. 

Could  any  conversation  pass  without  your 
hearing  it? — Not  as  long  as  he  remained  ta 
the  bed. 

Did  you  ever  hear  of  any  rewards  having 
been  onered  by  the  magistrates  of  this  county 
or  other  persons  for  the  discovery  of  Threslt> 
ers  ? — Not  at  thai  time. 

Did  you  since  that  time? — I  did. 

Did  you  not  hear  of  papers  being  put  up  on 
the  market  house,  and  the  chapel  doorf-^I 
did  sometime  after. 

How  soon  after? — I  cannot  say. 

Did  not  all  the  country  hear  of  these  re* 
wards? — I  suspect  they  did. 

Then  of  course  your  husband,  who  was  so 
materially  interested  in  this  matter,  must  havo 
also  heard  of  these  rewards  being  ofiered  ?-^ 
Pfrhaps  he  did,  I  cannot  say. 

He  and  you  had  some  conversation  about 
them  ? — Not  a  word,  I  did  not  wish  any  such 
thing  to  come  across  me.  I  was  quite  happy, 
if  they  let  me  alone. 

Did  you  hear  your  husband  was  charged 
with  cow  stealing  ? — I  did  not. 

You  paid  something  for  him  at  one  time  } 
— I  pain  for  four  or  five  pound  of  meat|  that 
was  eat  by  Bryan  Donougny's  boy. 
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Bnl  your  husband  was  taken  up  for  ilT — 
Ko,  sir. 

Who  interposed  and  adjusted  the  matter? 
— Mrs.  M'Gowan. 

Did  your  husband  know  that  he  was  charg- 
ed with  stealing  that  meat? — He  never  stole 
it. 

But  did  he  know  he  was  charged  with  it  ?  — 
He  did  not,  he  was  io  this  town,  and  I  paid  for 
it  without  asking  him,  for  fefls  any  harm 
shook!  come  across  him. 

Was  there  any  thing  else  laid  to  his  charge  ? 
—There  was. 

What  ? — A  horse  that  was  got  at  Mr. 
Hohne's  place,  but  he  was  not  guilty  of  it. 

A  jKror.— Some  time  before  your  husband 
was  cardedy  he  and  the  prisoners  were  drink- 
ing in  a  public  house  ? — ^Not  these  men,  but 
Nelson. 

Jaror.-^Igive  that  up;  your  husband  was 
cirdedy  as  I  believe,  having  heard  of  it ;  but 
you  say  he  came  home  a  little  before  day  ? — 
He  did. 

Juror, — Why  did  he  go  out  ? — I  did  not  ask 
him ;  but  I  asked  him  where  he  was,  and  he 
did  not  tell  me. 

Jarcr, — I  have  done  with  that.  What  time 
did  you  go  before  the  provost? — I  believe 
io  three  weeks. 

Jurvr. — But  he  said  his  feet  and  legs  were 
iu  such  a  state  that  he  could  not  walk. 

[Here  this  juryman  was  informed  that  neither 
the  witness  nor  her  husband  had  said 
any  such  thing :  the  account  was,  that 
he  could  not  stoop  to  tie  his  shoes.] 

Juror. — I  misunderstood  the  witness;  I 
dki  not  sleep  till  six  o'clock  this  morning.* 

James  O^Neil  sworn.— Examined  by 
Mr.  Webber. 

How  old  are  you?— Seventeen  next  Can- 
dlemas. 

Where  did  \'ou  live  in  September  last  ? — At 
Windy  Gap. 

At  whose  house? — At  Peter  CNeil's,  my 
iather. 

Do  you  recollect  any  thing  particular  hap- 
peoiog  there  6n  the  night  of  the  2nd  Scptemr 
her  ?~I  do,  sir. 

What  was  it  ? — This  man,  William  Kearney 
and  others  came  to  the  door :  they  asked  was 
my  father  asleep. 

What  was  done  with  the  door? — ^They 
knocked  it  in. 

Did  you  get  up  ? — I  did ;  and  looked  through 
a  window,  and  knew  William  Kearney  and 
Jack  M*I>onough. 

Look  about  and  try  if  you  see  them  ?-— 
These  are  the  very  men  who  were  there. 

Bj  virtue  of  your  oath  did  yru  see  them  ? — 
I  did ;  and  by  the  same  token  I  looked 
ibffoi^b  the  window ; .  they  took  the  hand- 
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kerchiefs  off  their  eyes  and  whispered  toge** 
ther. 

Were  there  other  persons  there?— There 
were,  but  not  so  near  the  house. 

Did  any  of  them  come  in  ? — M'Donough 
and  Kearney  came  in,  and  took  my  father 
away. 

Did  they  ask  for  any  thing  ? — ^They  did  s 
they  asked  for  money  K>r  John  the  Thresher : 
my  father  said  he  had  no  money  in  the  house, 
but  would  leave  it  where  they  desired. 

Were  they  content  with  that  ? — ^They  were^ 
and  brought  him  out  and  carded  him. 

Did  you  see  that  ? — I  did  at  a  distance. 

Did  they  do  any  thing  else? — ^They  beat 
him  with  guns  and  sticks :  he  came  back  hi 
a  shor^  time,  put  on  his  big  coat  and  small 
clothes,  went  out,  and  did  not  return  till  day- 
light. 

Was  any  place  appointed  to  send  the  mo- 
ney ?— James  Corcoran's. 

James  0*Neil  cross*  examined  by  Mr.  Baker. 

Do  you  know  Mr:  Abercrombie  ?— I  do.- 

Had  you  any  conversation  with  him  as  to 
this  trial  ?— I  had. 

Did  he  ask  you  what  you  could  swear 
against  the  prisoners  ? — He  did  not 

What  conversation  had  you  with  him  ?-7- 
I  was  hired  by  him  a  mouth  or  hN%  weeks 
ago. 

Then  you  entered  his  service  after  your  fa- 
ther was  carded  ?— I  did,  sir. 

Did  he  speak  to  you  about  the  carding? — 
He  asked  me  was  such  a  thing  done,  and  { 
told  him  there  was. 

How  far  is  the  window,  through  which  you 
say  you  saw  the  prisoners  from  the  door  of 
the  house  ?  —It  was  out  from  my  bed ;  and 
when  I  got  up  I  looked  out. 

But  how  far  is  that  window  from  the  door  ? 
—A  few  feet. 

Had  the  persons  who  came  in,  handker* 
chiefs  upon  iheir.faces? — They  bad. 

Then  was  it  possible  for  you  to  see  the 
faces  of  the  prisoners?— They  put  the  hand* 
kerchiefs  down  over  their  faces  when  they 
came  in ;  but  while  the  others  were  making 
way  for  them  by  breaking  the  door,  these 
two  raised  their  scarfs,  and  I  could  see  their 
faces. 

Could  you  have  known  them,  unless  you 
saw  their  faces  at  the  window  ? — I  would 
not. 

Where  were  the  rest  of  the  party  ?— Thev 
were  standing  a  piece  off  from  the  house,  tifl 
M*Donough  brought  my  father  to  them,  and 
they  got  round  him  and  carded  him. 

Did  they  keep  the  handkerchiefs  upon 
their  faces  at  that  time  ? — They  did. 

Did  they  wear  them  when  they  went  off 
with  your  father? — I  do  not  know,  for  I  did 
not  see  any  near  enough  but  M'Donough  and 
Kearney. 

Did  they  wear  their  handkerchiefs  going 
away  ? — ^They  did,  sir. 

vlJttror.— Describe  the  manner  in  which 
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thdr  bMidkeichieft  w«re  on  P— They  had 
them  over  their  hmts  tod  faces ;  and  when 
they  whitpiwad,  tbty  threw  ihcm  over  their 

hats. 
How  ean  you  tell  whether  it  was  M'DoRough 

and  Keamepr  ceme  into  the  bouse  P — I  saw 
them  at  the  window,  and  they  came  in, 
when  the  door  was  broke. 

Can  you  swear  it  vras  the  same  two  persons? 
—lean. 

Did  you  quit  the  house  that  night  f— I 
did. 

At  what  time  ?— I  went  to  look  after  my 
fisther,  and  could  not  see  him. 

Did  you  hear  the  voices  of  any  of  them  ?^ 
I  did  not. 

Was  it  the  6rst  or  second  time  of  your  &- 
tber  going  out,  that  you  went  out  P— The  se- 
cond time. 

Did  you  go  out  the  first  time  ?— No. 

Why  Dot?— Because  there  was  a  roan 
with  a  sword,  and  he  struck  light  out  of 
the  stones,  and  said,  he  would  cut  my  head 
off. 

Were  these  two  prisonens  armed  ?^They 
were.' 

In  what  manner  ?  —M^DoRough  was  armed 
with  a  gun,  and  Kearney  had  a  sword  or  stick, 
I  cannot  say  which. 

Court. — When  first  you  saw  these  people, 
what  sort  of  a  night  was  it?— It  was  noon* 
light,  and  the  moon  was  then  getting  under 
a  cbud,  and  it  was  goin^  to  rain. 

A  Juror, — Was  the  wmdow  glazed  P— No ; 
but  sticks  in  it. 

(^uld  you  easily  see  one  or  two  men  at  the 
door  ? — It  was  not  at  the  door  I  saw  these 
men ;  they  were  just  at  the  window. 

How  high  is  this  window  f — Not  high. 

Was  it  as  high  as  a  man's  head } — It  was 
not. 

Did  they  stand  opposite  the. window? — 
They  did. 

Did  you  know  their  faces?— I  did. 

How  long  is  it  since  you  first  knew  them  P 
— Since  I  was  five  years  old. 

What  time  have  yon  to  serve  Mr.  Aber- 
crombie?— Half  a  year.  • 

Countel  for  the  Cromn, — Have  you  any 
house  to  live  in  now  ? — I  have  not. 

TImouu  Soden^  esq.  sworn.— Examined  by  the 
Attorney  GeneruL 

Are  you  a  niagistrale  of  this  county  ? — I 

am. 

How  long  have  you  been  a  magistrate  of 
Ihe  county  of  Sligo  ?— Upwards  of  thirty 
years. 

Do  -you  know  whether  any  disturbances 
have  prevailed  in  this  county  for  some  time 
iptstf-^here  liave,  and  for  a  considerable 
lime. 

Do#ot]  know  of  any  description  of  persons 
assembling  under  a  particular  denomination  ? 
.— ^ffiromny  own  knowledge,  but  from  ge- 
neral TtfotX  and  sworn  infermations  i  |im  ao- 
'ntitinied  witfi  the  natter. 


Under  what  description  have  tliey 
bled  ?— The  lower  order  of  the  people  have 
assembled  under  the  deaoesinatian  of  ^  Tkre$h» 
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erf. 

Do  they  wear  any  fiarticular  badge  P— Tbev 
wear  white  shirts  over  their  clothes,  and  hand- 
kerchiefs upon  their  heads. 

Do  you  know  a  man  of  the  name  of  Peier 
O'NeiW^Ido. 

Did  he  stfear  any  information  before  you* 
and  when  ? — He  did,  early  in  the  month  of 
September,  either  the  4th  or  5th  of  the 
month,  recently  aAer  the  abuse  he  complain* 
edof. 

Did  he  complain  of  any  particular  iniury  P 
— He  complained  of  having  received  bk»ws 
from  a  gim,  from  sticks  and  other  weapons; 
and  he  showed  me  his  back,  which  had  been 
carded,  and  was  then  excoriated  in  a  very  se- 
vere deeree.  I  heard  of  the  occurrence,  and 
heard  that  he  was  in  Sligo :  I  came  upon  hi«i 
unexpectedly :  he  was  very  reluctant,  and  it 
was  with  great  ditBculty  I  could  get  from  him 
the  circumstances. 

•Had  an;^  terror  prevailed  in  the  country 
at  that  time?— A  considerable  degree  m 
terror  prevailed,  and  does  to  this  present  ibo- 
ment. 

Had  any  rewards  been  offered  for  peraont 
giving  information  at  that  time?— I  can- 
not exactly  say,  though  I  was  at  the  meet- 
ing. 

Did  you  offer  O'Neil  any  reward  at  the  time 
you  took  his  information  P — I  did  not  offer 
the  slightest  reward,  or  hope  of  reward:  I 
should  have  thought  it  improper :  he  vras  an 
I  unwilling  witness :  af\er  he  showed  his  back, 
I  he  was  unwilling  to  give  any  evidence :   I 
I  wrote  a  summons,  which  I  signed  with  my 
own  name,  and  those  of  two  other  magistrates 
bjr  whom  I  was  authorized;  and  I  served  him 
with  a  summons  to  appear  at  a  public  meet- 
ing of  the  county;   and  then,  rather  than 
come  forward  in  a  manner  so  public,  and  so 
long  before  the  assizes,  he  preferred  giving 
I  the  information  privately  before  me;   and  he 
took  me  into  a  separate  room,  and  gave  me 
;  the  information  <   and  he  said  the  terror  he 
'  was  in,  if  it  should  be  known  that  he  gave  in- 
!  formation,  was  the  cause  of  his  reluctance. 
I      Court. — What  appearance  had  his  back  ?— 
,  It  was  all  excoriated :   all,  except  the  extre- 
:  mity :  it  was  torn  very  close :    the  left  side  of 
the  shoulder  was  all  one  entire  mass  of  red, 
and  torn. 

Where  was  O'Neil  kept  afterwards?— He 
was  at  his  liberty  for  some  tinie:  I  suffered  him 
to  remain  for  a  month,  and  then  sent  for  him 
again;  examined  him  to  see  if  his  information 
was  credible  and  consistent :  he  gave  roe  the 
same  account,  and  then  I  issued  a  warran  t 
against  others  named  in  the  information,  hav- 
ing granted  a  warrant  against  these  prisoners 
before,  tie  then  exnressed  apprehension  for 
his  safety,  and  he  sold  iiis  property,  and  I  sent 
him  to  the  general  of  the  district,  where  hie 
has  remaiued  ever  •since. 
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Tkomai  Soden,  esq.  croes^examiDcd  by 
Mr.  Baker, 

Whj  did  vou  not  act  ilpon  the  information 
3iOU  rcceivea? — I  acted  upon  it  iti  part,  but  I 
did  Dot  know  the  man ;  his  information  ^ent 
m^DSt  A  great  many,  and  I  thought  it  might 
be  a  mat  severity  to  appreh^d  them  all, 
until  I  found  him  perfect  in  his  recollection 
as  to  the«i  all.  I  acted  from  motives  of  hu- 
manity. 

Then  ht  did  not  give  such  an  account  at 
first  as  you  thoaght  warranted  ^ou  to  act 
vpon  it^ — He  gave  very  clear  testimony,  but 
the  charge  was  so  enormous  and  against  so 
many,  uat  I  wished  to  consider  it  fully,  not 
knowing  the  roan.  I  afterwards  issued  war- 
lants  agaiost  all  he  accused. 

Did  you  hear  of  O'Neil  before  he  came  to 
ym  to  give  information  ?— Only  from  hearing 
•f  the  attack  upon  him ;  but  he  did  not  come 
lo  ne,  I  went  to  him. 

Mm  IrwiMf  esq.  sworn. — Examined  by  the 
Soliciior^GeneraL 

Do  yoo  recollect  tiie  meeting  of  the  magis- 
trates of  the  county  for  the  purpose  of  adver- 
tisiDji  rewards  to  informers? — I  do. 

when  was  it? — ^There  were  meetings  upon 
two  succes^ve  days,  on  the  95th  and  S6th 
aeptember. 

bad  there  been  any  advertisements  pre- 
viooa  to  that  ?— Not  to  my  knowledge. 

Too  are  a  magistrate  of  this  county?-^ 
Tea. 

Are  yoo  able  to  say  what  is  the  state  of  this 
coBoty,  as  to  tumultuous  risings  ?  were  they 
6eaueDt  in  September?— They  were. 

Have  you  seen  any  parties  assembled  ?— I 
have. 

With  badges  upon  them?— Yes. 

Describe  in  what  dress  they  were?— 
They  had  white  shirts,  and  bands  upon  their 
hata. 

Are  they  known  by  any  particular  denomi- 
nation ?— >They  are  commonly  known  by  the 
name  of  **  Thretherg.'' 

Mm  Irwnm  esq.  cross-examined  by  Mr. 

Baker, 

Were  these  rewards  talked  of  at  all  before 
the  publication  ?— I  do  not  think  they  were, 
fcr  tne  idea  originated  at  the  meeting. 

[Case  closed  on  the  part  of  the  Crown.] 

Defence. 

Omem  5w^eiiv  sworn.— 'Examined  by 
Mr.  iaker, 

Where  do  -you  lire  P— •  At>Carrowkeal. 

How  hr  is  that  frotn  4he  house  of  O'Neil  ? 
t-^In  the  Hukie  town. 

Did  the  «  Threthers'*  ptttyyoua  visit  on  Umb 
«i|ht  of  the  9BdioftStpMtnber  K^  cannot  Aay , 
mog  no  teholir. 

Do  you  recollect  the  night  CKNcilHM<«id- 
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Was  it  a  dark  or  a  bright  night  ?— It  was  a 
bright  night. 

Had  you  any  opportunity  of  seeing  a  party 

calling  themselves  ^  Tkretkerf*  that  night? 

I  had,  I  saw  a  number  of  people  at  my  own 
house. 

Did  you  view  them  closely  ?-«Indeed  I 
did. 

How  long  have  you  known  M'Donough 
and  Kearney  ?— Twenty  years. 

Was  M'Donough  or  Kearney  among  that 
party  ?— Indeed  Ldid  not  see  them. 

Upon  your  oath,  having  known  tliein  for 
twenty  years,  could  they  l£  among  thatfwrty 
without  your  knowledge.^— I  viewed  then 
closelv,  and  did  not  see  one  of  them,  or  I  would 
have  known  them  by  their  voices. 

Did  you  remark  any  person  p^colBrly 
among  them  ?-^ I  ^id  not. 

Did  you  see  any  person  carry  a  gun  tligt 
night  ?^  I  did  not. 

Can  you  say  whether  the  prisoiers  wem 
there  ?— To  the  best  of  n^  ofimon^  Hiey  were 
not. 

Owen  Sweeny  cross-examined  by  the  dUmmty 

General. 

You  live  very  near  Peter  O'Neil  ?— -I  do. 

Was  there  a  party  at  your  house  ?«^They 
did  not  do  any  harm  at  my  house. 

They  were  a  civil  set  of  pebple  that  came 
to  your  house? — ^They  were. 

Had  they  white  shirts  upon  them  ?.-.-They 
had. 

Had  tliey  any  thing  upon  their  faces  ?-*- 
They  had  not. 

What  did  thev  do  ?— They  did  not  do  any 
harm,  only  called  at  my  house,  and  swore  me 
to  keen  down  the  clergv  and  tithes. 

Han  they  any  handkerchiefs  upon  their 
hats?— They  had. 

Was  your  door  open  when  they  came  ? 

No. 

Did  they  break  it  in  ?— No,  I  opened  it  my^. 
self  for  them. 

How  many  of  them  were  they? — ^A  good 
many. 

Were  there  thirty  ?— Very  close  upon  thirty; 

Upon  your  oath  do  you  believe  they  eom- 
mitted  any  outrage  that  night  ?i— I  did*not 
know  of  any. 

Coar/.— Did  you  hear  of  any>?— Onlyvwhnt 
CVNeil  told  me  next  morning.  He  said,;tfaey 
did  not  do  him  a  hap'wortb  of  hann. 

Was  it  not  known  that  they  scored  diis 
back  ?— He  told  me  they  did  him  no  hatm. 

Mr.  Attorney  Genera/.— Did  they  get  4my 
money  at  your  house  ?--4<Io. 

Did  they  ask  for  any  ? — ^They  asked  ifor 
aome ;  I'told'them  libad  '■notiaiy,'aad  'they 
went  away. 

What  tune  tnisiit  ?-^Aaer  bed^tinie. 

Was  it  near  day- light? — No,  it  was  after 
-10b. 

How  far  do  you  live  >  from '-OVeD'N-aNill 
past  three 
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■  Was  it  before  they  came  to  you  or  aAcr, 
that  they  went  to  0*Neil  ? — I  am  told  after. 

Who  told  you  ?— Himself. 

How  did  O'Ncil  know   that   they  visited 
you  ? — Next  morning  he  asked  roe,  whether 
thev  had  been  with  me. 
.  I^td  they  all  go  into  your  house  f-^No ;  but 
a  good  number  came  in. 

And  a  good  number  staid  out  ? — Yes. 

You  were  a  good  deal  frightened } — I  was 
to  be  sure. 

You  did  not  know  what  kind  of  people  they 
weref — I  did  not. 

'  Were  you  glad  to  get  rid  of  them  ?— To  be 
sure. 

Did  you  go  out  with  them  f — I  did,  a  little 
way. 

*  Did  you  talk  with  them  ?— I  did. 

Did  you  shake  hands  with  them  ? — I  did 
act 

How  long  were  you  with  them? — About  a 
quarter  of  an  hour. 

How  many  among  them  did  you  know  ? — 
Not  one  of  them. 

You  opened  your  door  for  thirty  men  ;  you 
talked  with  them  for  a  quarter  of  an  hour; 
the  night  was  bright :  they  had  no  covering 
upon  their  faces;  and  you  did  not  know  one  of 
them  f — Not  one. 

*  If  there  was  any  nan  among  them  whom 
you  knew  before,  you  would  have  known  him 
then?— I  would. 

Where  does  M'Donough  live  ? — In  Sligo. 
-    How  far  from  Carrowkeel  f — ^Two  miles. 

How  far  does  Kearney  live  from  that  ? — Two 
iDiles. 

What  business  do  you  follow? — Mason 
worlu 

Do  you  know  the  people  about  Sligo? — I 
do. 

Would  you  know  any  from  that  part,  if  at 
your  place  that  night  P — I  think  I  would  make 
a  eueat  at  them. 

How  soon  after  that  night  did  you  see 
M'Donough  P— Not  till  I  saw  him  in  gaol. 

How  soon  did  you  see  Kearney  ? — I  think  I 
saw  him  at  mass  on  Lady -day. 
•  Had  you  any  talk  al>out  ^  Threshers  }*^ — 
No. 

Was  he  an  old  acquaintance  ? — He  was. 

And  you  had  no  talk  with  him  ? — No. 

What  brought  you  to  the  gaol  ? — I  did  not 
go  there;  L  only  saw  him  from  me  in  the 
street. 

Did  you  speak  to  him  ?~YeSy  through  the 
grate. 

Did  any  person  desire  you  to  speak  to  him  ? 
—No. 

Did  any  person  tell  him  what  you  could  say? 
— No. 

Did  you  mention  to  any  person  what  you 
eould  say  ?— No. 

Who  summoned  you  ?— Tom  Frost  gave  me 


Who  eave  you  the  other?— Jack  M'Do- 
ao^h's  biolber*ifi-la|r. 
What  18  his  name?-*John  Hart. 


Were  the  people  who  were  at  your  bouse! 
dirty  or  clean  ? — They  were  not  dirty. 

What  ^o^t  of  horses  were  they  mounted 
upon  ?— No  horses  at  all. 

What  sort  of  weather  was  it? — Good  dry 
weather. 

If  these  people  came  from  a  distance,  they 
must  have  set  out  before  it  was  dark  ?—  I  can* 
not  say. 

They  were  not  upon  horseback,  nor  dirty  f 
—No. 

If  they  were  of  vour  neighbourhood,  yoa 
must  have  known  them  ?— 1  think  so. 

Where  was  M'Donough  that  night?— How 
do  I  know  ? 

Nor  Kearney  ? — No. 

And  you  never  asked  them  ? — No. 

What  family  have  you  ? — A  son  and  daugh* 
ter. 

How  old  are  they  ? — ^The  boy  is  twenty,  and 
the  girl  sixteen ;  but  the  boy  was  not  at  home 
that  time ;  he  has  been  twelve  years  in  Dub» 
lin. 

But  the  girl  was  in  the  house  ? — She  wa^ 

Is  she  here  ? — No. 

Do  you  believe  O^Neil's  house  was  attack- 
ed that  night  or  not? — I  cannot  say,  the  man 
told  me  they  were  with  him. 

Do  you  believe  him  ? — I  do  not  believe  the 
half  of  what  he  said. 

Can  you  say,  why  they  did  not  put  the 
handkerchiefs  over  their  faces  when  they 
came  to  you  ? — I  saw  none  of  their  faces. 

They  proposed  an  oath  to  be  taken  by  you  ? 
—They  did. 

What  was  it  ?— Not  to  take  any  titlie  from 
Mr.  Crombie,  or  any  other,  but  from  the  mU 
nister. 

Was  there  any  thing  else  in  the  oath  P— 
No.  ^ 

Was  there  any  thing  about  the  priest  ? — 
They  wanted  to  keep  down  the  church,  and 
not  to  pay  more  than  nincteen-pence  half-* 
penny  for  baptism. 

Was  that  part  of  tlie  oath  ?'-It  was. 

Was  there  anything  about  **  Tkreshen  ^'— . 
No. 

Or  keeping  secret  ? — No. 

A  Juror. — Are  you  certain  there  was  no 
other  party  out  that  night  but  one  ? — I  can- 
not say. 

Did  you  hear  of  any  other  ?^No. 

J<An  Donougker  sworn. — Examined  by 
Mr.  Baker, 

Where  do  you  live  ? — Near  Cloverhill. 

Isthat  near  O'Neil's? — It  is  in  the  same 
quarter  of  land. 

Did  you  see  any  party  of  men  uDon  the 
nieht  of  the  Snd  of  September  ?— I  diu. 

Where  did  you  see  them?— They  rapped 
me  out  firom  my  bed. 

At  what  hour  of  the  night  was  it?— I  can- 
not exactly  say ;  it  was  between  two  and  three 
in  the  morning. 

How  were  they  dressed  ? — ^They  wore  white 
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ahirtfl  mnd  white  hats :  they  had  handkerchiefs 
about  their  hats. 

Did  YOQ  see  their  faces?— I  eiamined  them 
at  the  door. 

Have  jou  known  the  prisoner  M'Donoueh 
ainr  length  of  time  F— Since  I  was  able  to  walk. 

bo  yon  know  the  other  prisoner  Kearney  ? 
— I  do  these  ten  or  twelve  years. 

It  was  a  bright  night  ?— It  was ;  but  it  rain- 
ed fery  hard  at  that  time. 

Can  you  say,  wheUier  M'Donough  of 
Kearney  were  of  that  party? — M'Donough 
was  not  in  the  party:  I  saw  no  man  there  so 
taU. 

Do  Tou  know  him  extremely  well  ?— I  do. 

And  he  has  a  remarkable  face  ? — He  has. 

And  he  was  not  of  the  party  ?^Not  to  my 
opinion :  if  be  was  in  it  I  would  know  him. 

Join  JDanaujfker^  cross-examined  by  the 
SMciiar  General, 

How  many  persons  were  there  ?— I  cannot 
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It  you  can  guess?— About  a  score,  or 
thereaway. 

You  saw  them  all  ?— A  good  many  about 
the  door. 

Did  you  know  any  one  of  them  ?— Not  one. 

Dow  long  did  you  live  there? — ^I  vras  bred 
and  bom  there. 

If  they  came  from  that  neiehboiirhoody  you 
woold  MTC  known  them  ? — I  would. 

Thenthisy  were  all  strangers?— I  do  not 
know  but  tney  were. 

Ton  are  quite  sure  M'Donough  was  not 
there;  but  you  are  not  quite  sure  as  to  Kear* 
MyP  Why  not?— Because  M'Donough  is 
somnarkable. 

It  occurred  to  you,  when  vou  were  looking 
at  tfaeaiy  that  he  was  not  there  ?— I  did  not 
see  htm. 

When  did  it  oecur  to  you,  that  he  was  not 
there  ?— I  cannot  say  when. 

Was  it  a  month  ?— It  was  less. 

Was  it  a  week?— I  cannot  sav. 

Is  not  If^Donough  a  remarkslle  man,  with 
a  mark  upon  his  face  ?— He  is. 

And  euf  to  be  known  by  an;^  person  who 
waaacquauted  with  him  for  sixteen  or  se- 
vcDtcen  years?— Yes. 

You  looked  at  all  their  faces  ?— No,  not  all : 
th^  would  not  let  me. 

But  such  as  you  did  look  at,  you  did  not 
know  f^^l  did  not 

Then  Kearney  might  be  among  them,  when 
you  did  not  examine  them  all?— To  my  opi- 
nion, he  was  not. 

What  is  your  reason  for  thinking  he  was 
not  there  ?— It  is  my  omnion. 

But  what  is  the  grmmd  of  that  opinion  ? 
There  were  two  persons  at  least,  whose  faces 
you  did  not  examine?— I  do  not  know  whe- 
ther or  not 

Waa  there  any  one  man  there,  whose  face 
yoodfid  not  sttMy?— I  cannot  answer  th$t 
question. 

If  you  hare  a  difficulty  aboni  answering  that 

VOL.  XXX. 


question,  why  did  you  say,  there  were  some 
who^  faces  you  did  not  see  ?— There  were 
some  I  did  not  see:  I  am  sure  he  was 
not  there :  if  he  was  there,  I  would  have  seen 
him. 

Then  you  did  not  see  him  ?— No. 

And  you  are  sure  he  was  not  there?— To 
the  best  of  my  opmion  he  was  not. 

What  did  they  do  to  you?— They  rapped 
me  out  of  bed :  called  me  by  my  name,  botlk 
christian  and  surname. 

Then  they  knew  you  ?— No,  they  did  not ; 
they  were  strangers. 

How  did  they  Know  your  name?— How  can 
lull! 

You  got  up?— 1  did;  I  answered  to  my 
name, 

What  did  they  say  ?— They  demanded  mo- 
ney. 

Did  you  give  them  any?-^Two  tenpenny 
pieces. 

Did  they  tell  yon  for  what  they  wanted  it? 
—They  did  not; 

Did  tliey  UAI,  you  it  was  for  captain 
Thresher  ?— They  said,  John  the  Tlresher  was 
there. 

Did  they  a$k  you  to  swear  ?— They  did. 

What  ? — ^Not  to  buy  any  tithe  from  Aber- 
crombie  or  Kirwan ;  and  I  »ud,  I  would  do 
everv  thing  in  civility,  and  would  do  as  my 
neighbours  did. 

•  I  do  not  ask  you.  whether  you  were  ac- 
tuallv  sworn ;  but  dia  the  oath  which  they  o^ 
fered  you,  contain  anv  thing  about  John  the 
Thresher,  and  obeying  his  laws  ?— They  talked 
of  that. 

And  about  not  telling  of  him  ? — They  start- 
ed no  such  case  as  that 

Was  this  the  same  party  that  was  at 
O'Neil's?— I  cannot  say ;  to  the  best  of  my 
opinion  it  was. 

What  is  your  reason  for  it  ?— You  ask  me 
and  I  answer  what  is  just. 

Did  you  ever  see  a  Thresher  since  ? — No. 

Did  you  see  any  man  of  that  party  since  ? 
—No. 

Would  you  know  one  of  them,  if  you  did? 
—I  think  not 

A  Juror, — Had  they  any  arms  ?— One  gun. 

Did  you  sec  any  other  arms  ? — ^There  was  a 
sword. 

Did  you  see  any  other  ?— Only  one  sword 
and  one  gun. 

Mr.  oo/ictfo**  General, — Did  vou  see  the 
man  who  carried  the  guq  ? — I  did. 

Are  you  sure  it  was  not  M'Donough  ? — I 
am  positive  he  was  not ;  he  was  not  near  his 
size. 

William  Cole  sworn.— Examined  by 
Mr.  BaJur. 

Where  do  you  live  ?— At  Windy  Gap. 

Is  that  near  the  house  of  0*Neii?— Within 
sixty  perch  of  it 

Do  you  recollect  the  night  upon  which 
you  heard  O'Ncil  was  carded  ? — i  do;  it  waa 
the  nightofthcSndorSrd  of  September. 
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Did  vou  see  aoy  mrty  of  men  astemtled 
tbain(gbl?— I  did. 

Dkl  Uiev  go  to  vo«r  house  ?— They  did. 

The  nigQt  was  bright? — U  was. 

Did  yuu  open  voHr  door? — ^Not  till  Ihey 
threatened  to  break  it  open. 

How  were  they  dressed  ?— In  white  shirts, 
with  white  bands  round  their  hats. 

Did  you  look  sharply  at  those  people? — 
They  brought  me  out,  aoddessiedme  to  kiok 
■Itnem. 

Did  you  do  so  ?*>!  did. 

How  many  were  there  f-*Fifleen  or  snteas 
M I  coiikl  peictive. 

Did  you  look  at  them?— I  did,  for  such 
s  tim«  as  they  allowed  me — a  few  minutes. 

You  did  examine  them  P — I  did. 

How  long  have  you  known  M'OoDough  ?— 
Thirty  years. 

Am  how  ifliig  have  you  known  Kearaty  f 
—Nino  years. 

From  every  observabon  you  made  upon 
that  party  that  nicht»  could  you  see  whether 
|f*Donough  or  Kearney  were  there?— On 
Bv  oatht  to  the  best  ot  my  skill  and  know- 
mage*  I  did  not  see  them.  I  think,  if  they 
were  in  the  party^  I  would  have   known 

WUIitm  CaU  erosi-examined  by  Mr.  Sergeant 

Jieore. 

At  wbatbotir  was  thb  party  at  your  house? 
«»After  eock  crow. 

Was  it  dav*Ughtf— No,  it  was  between  one 
And  two  o'clock. 

Were  you  in  bed  f — I  was  asleep,  and  thcj 
lapped  me  up : — Ihey  loM  me  if  I  woold  not 
open  the  door  smartly,  they  would  break  it 

Did  they  tell  you  what  they  wanted?— Thev 
jaid,  th«r  wanted  a  little  money  to  refresh 
iQptain  John  and  his  men. 

What  did  you  understand  by  that?— He 
told  me,  he  was  cop^om  Ma,  th€  Tkrakar. 

What  are  Thrtilun  f — I  do  not  know. 

You  have  not  heard  of  them  ?— No. 

Have  vou  not  heard  of  people  rising  in  this 
manner? — ^They  were  with  me  on  the  Fnday 
nieht  after. 

Did  you  hear  of  them  since  ? — ^Not  in  our 
Beighbourhood. 

And  you  didnot'understand  what  he  meant 
by  the  word  UkrefAert  f— Upon  my  oath,  1  did 
not. 

The  captain  desired  yon  to  look  at  their 
faces  ?— He  desired  me  to  look  at  his  men  and 
he  ied  me  out  in  my  shirt. 

For  what  purpose  did  he  take  you  out?«-I 
cannot  tell  that. 

You  sav,  you  viewed  them  to  the  best  of 
TOUT  skill  and  knowledge;  what  skill  and 
knowledge  did  you  exerts— They  were  drawn 
up  two  mep  in  rank  and  file  on  the  road  op- 
.fofite  the  door. 

Then  he  brought  you  along  the  line  ?— No, 
•nhf  to  kwk  al  tna  men,  and  ne  desired  me  to 
fo  in  again. 

Then  you  did  not  go  along  tiie  line  ?— No, 
I  wa»  glad  to  get  back. 


How  hx  did  they  extend?— About  thirty- 
sixyards. 

Did  you  » to  one  end  of  the  line?— No 
only  to  the  door,  and  I  got  in  again,  when  he 
desired  me. 

You  did  not  go  thuty-AX  yaids  from  tbo 
door?— I  did  not  go  two  yards  firom  the 
door. 

Did  you  go  over  to  them  at  all?— I  did. 

Can  you  take  upon  you  to  swear  you  knew 
the  &ce  of  ny  one  man,  who  was  then?— I 
cannot. 

Had  you  an  opportunity  of  seeing  them?-* 
I  had  not,  because  I  was  but  a  few  miraUta 
out  of  the  door,  when  he  ordncd  me  in 
sgpdn. 

And  if  any  man  chamd  you  wilh  knowing 
any  of  them,  he  woula  chaige  vou  with  a 
Alsehood?- He  would:  I  could  not  te* 
them. 

Timukjf  Hart  sworn- examined  by  Mr. 

Baker. 

Where  do  you  live  ?— At  BaUmdarrick. 

Where  were  you  on  the  night  when  0*Neil 
was  carded?— In  Jack  M'Donough's  bouse, 
and  slept  with  him. 

Where  ?— In  this  town. 

At  what  time  did  you  go  to  bod  ?«-iAi  night 

ftllm 

Had  you  occaakMH  %o  waken  dnring  the 
night  ?— I  had,  in  consequence  of  bis  ohihl 
bewg  sick,  and  his  wife  was  sitting  up  on  ac« 
count  of  his  being  ill. 

Was  that  the  season  ymi  slepi  vnib  Ma)o- 
nou^?— Itwas. 

Did  you  sleep  much  ?— We  did  not,  on  mo^' 
count  of  the  cluld  being  sick,  and  on  affemmr 
of  persons  passing  to  the  feir  of  Ballyn^t, 
and  one  of  the  duldren  is  sinee  dnn  of  the 
same  disorder. 

Durins  the  course  of  the  ni|^  did  you 
miss  M*Donough  out  of  the  house?— I  iM 
not,  I  was  kept  awake  by  the  children. 

Were  you  kept  awake  the  whole,  or  past  of 
the  night?— The  whole  of  the  night  lor  I  was 
not  well  myself. 

Are  you  positive,  Uiat  BfDoaough  was  not 
absent  from  his  house,  during  the  whole  of 
the  nicht  of  the  Snd  of  September?— I  nm 
sure  or  it 

TimoU^  JJorl  cross- examined  by  Mr.  AUot^ 

n€^  GemcrmL 

How  fer  is  your  place  from  the  town  of 
Slifs  ?— Aboat  eleven  roiiea. 

Do  you  know  Peter  O'Neil  J— I  do  not ;  I 
never  saw  him  till  Ihisdi^. 

How  far  is  your  place  £rem  his?— I  rsrmoS 
say. 

Were  you  ever  at  Windy  Gap?— I  was 
not 

Are  you  positive  ?— According  to  my  know- 
ledge I  was  not 

What  is  your  business  ortndef->I  havn  no 
trade. 

Nor  business  ?— I  am  afsnner. 
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WJuU  Usui  do  jou  boUl?-»My  father  holds 
six  acres  of  Und  and  a  mill. 

Do  vou  live  with  him*  or  have  you  any 
farm  of  your  own  ?— I  have  no  ftrai  of  my 
own. 

Have  you  any  pruperty  of  your  own  ?— No. 

Are  yea  mairied  ?— Nop  sk. 

Have  you  any  fiHoily  ? — ^I  have  some  bro- 
ibemmMsiflen;  ^y  frihec and  I  make  ao 


What  made  have  ym  ofmaiolaming  yoor- 
aelf  f — My  fiuher  maintains  me;» 

Of  whataas  aioyoor'—TweDly-three. 

Whes  dia  you  irst  hear  any  Ihing  of 
Ibeae  Tkraken  f— I  cannot  say. 

Whett  did  you  see  any  of  them  ?— I  never 
mw  them  hut  one  night,  and  then  thi^  wers 


Do  ycM  know  of  their  tendering  oaths  to 
any  person  ? — ^No. 

IM  yon  ever  hear  of  aqy  sueh  thing?— I 
never  Old. 

Did  yea  ever  know  of  their  tendering  oaths 
10  anv  petaonl— I  knew  nothing  of  thMS. 

Did  you  ever  hear  of  their  tendering  oatlis  ^ 
— I  know  nolhi^g  at  all  about  it. 

If  you  umiffHand  the  quesUoa  answer  it  ? 
—Upon  n^  souU  I  do  not  understand  it. 

Old  you  ever  hear  of  Uieir  ofiering  oaths  to 
any  person  ?— I  did  noL 

Oref  their  making  any  person  swear?-*! 
dklnot. 

Did  joa  never  hear  any  person  speak  of 
their  swearing  ? — ^No. 

What  Iffoughtyou  lo  Sligo  on  the  Snd 
ofSepiembcr  f — ^I  was  there  a  week  before. 

What  coBDOctioii  is  there  between  you  and 
the  prisoner  M'Donougb  ?— My  sister  is  mar* 
liidlaJfDonducb. 

Was  John  M^Donough  at  home  the  entire 
of  the  week  r— He  was. 

Gmyou  awearbe  was  at  home  eveiy  night 
in  the  week  ? — I  can. 

Wero  von  kept  tho  entire  week  awake  by 
the  chttoren  ^---By  unlockingtbe  door,  I  woidd 
kmw  of  hia  going  out. 

Did  not  von  swear  he  could  not  go  out 
any  part  of  the  week  f— He  could  pot. 

Did  yoti  sleep  any  other  part  of  the  week 
thenr— Idid. 

Was  the  chiU  ill  the  entire  week  ?-rIt  was^ 
—they  wore  all  sick  together. 

And  they  kept  yoa  awake  the  enUrs  week 
every  night,  as  much  as  the  night  of  the  Snd 
«f8cpiemK>arf— There  were  people  sittingup. 

Upon  your  oath  did  you  sleep  at  all  that 
night? — Idklsleep;  but  by  unlocking  the 
door  I  would  know  who  went  out 

TTben  whether  jrou  were  asleep  or  awake, 
you  would  know  if  any  person  went  out?— I 
would. 

Did  you  sleep  at  all  that  week  ? — I  did. 

Did  you  at  any  time  sleep  long  enough  for 
any  person  so  open  the  door? — He  cotnd  not 
have  Idl  the  house. 

Did  you,  during  the  entire  week,  sleep  so 
as  that  any  person  could  unlock  the  door  ? 
—lie  could  not  go  out. 


Jafr0rs.r-Did  you  sleep  any  night  that 
week?— I  was  awake  the  entire  of  that 
night. 

Did  you  sleep  any  the  first  night  F— I  did^ 

Did  you  sleep  any  the  second  night  f— I 
did  not,  on  account  of  the  ehiklren. 

Then  you  slept  eveiv  night  of  the  week,  Imt 
the  tnd  of  September  f— I  did. 

And  why  not  that  night?— On  account  of 
thechiUreo  beingunweTl. 

Mx,  Attorney  UeneraL — ts  there  a  lock, 
upon  the  door  ?— These  is. 

You  said  some  time  ago^  that  the  people  • 
going  to  the  fair  kept  you  awake  ? — 8o  t^y 

Th^  must  have  made  a  great  noi^f-— 
Thevid. 

They  were  riotous  people?'— No^  but  they* 
were  noisy ;  they  were  not  very  noisy. 

But  they  were  sufficiently  noby  U>  prevent 
people  from  sleeping? — Yea^ 

And  still  the  noise  they  made  waa  not  suf- 
ficient to  prevent  yoi|  from  hearing  the  door' 
unlocking? — No,  on  account  of  the  chil-: 
dren;   and  the  wife   sitting  up^   kept  me 
awake. 
•  Did  she  sit  up  other  nights  ? — She  did.- 

And  yet  you  slept  those  other  nights?— I 
did. 

Wh^n  did  it  first  occur  to  you,  to  recollett, 
that  you  remained  awnke  upon  the  oiaht  of 
the  Sod  of  September  ?— Because  tlie  tair  of 
Ballymoat  was^the  next  day. 

Was  there  any  thing  particular  respecting 
that  fair  lo  make  you  remember  being  awaka 
that  night  ?— I  cannot  say* 

Dki  any  of  the  persons  passing  to  the  fiur 
come  into  the  bouse  ? — No. 

Who  were  in  the  bouse  beside  you?— * 
M*Donough,  hte  wife  and  children. 

And  his  wife  sat  up?— Yes. 

And  you  slept  with  him  ? — I  did. 

Dkl  you  sleep  with  him  on  other  nigllts^— 
No. 

Then  as  there  were  no  other  persons  in  the 
house,  why  did  you  leave  the  bed  you  previ* 
ously  slept  in,  and  go  to  M*Donougli's  bed 
upon  the  night  of  the  Snd  of  September?— 
Because  I  Uiought  his  bed  was  better,  and  the 
children  were  not  1/ing  quiet 

You  flaid,  his  wifo  sat  up  ever^  night.  Do 
you  now  say,  she  sat  up  every  night,  ur  ootf 

[The  witness  seemed  much  agitated,  and 
would  not  answer.] 

Mr.  Attorney  Genera/.— Did  his  wife  sit  up 
every  night,  or  not  ? — She  did. 

And  you  slept  by  yourself  every  night, save 
upon  tlie  Snd  of  September? — ^I  did. 

And  upon  that  night  you  went  to 
M*Donough's  bed,  because  the  wife  was  sit- 
tingupu  How  do  you  account  for  that? — I 
do  not  understand  the  nuestion. 

I  shall  repeat  it,  and  Wg  of  yon  to  consider 
the  situation  in  which  you  are.  You  say,  that 
on  the  Snd  of  September  you  slept  with 
M*Dooough  ?— Ycs« 
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And  the  reucm  wM|  beouise  bis  wife  was 
thting  up?— Y«8. 

And  upon  the  other  nishts  vou  slept  in  an- 
other bed  P—Yee. 

Whydidjfoa  Botttnj  in  the  tame  bed  ?— 
Because  I  got  worse  upon  that  night,  and 
M'Dooough  invited  me  to  his  bed. 

There  was  no  person  in  the  house,  but 
M^DowMgh,  yourself,  his  wife  and  children  P 
»-There  was  not,  and  I  ,told  jou  so  before: 
I  bave  no  more  to  say. 

Was  there  any  person  attending  the  chil- 
dren, or  helping  to  take  care  of  them  ? — I  saw 
DO  person  up  with  Uiem  that  night 

But  did  you  see  any  person  tliere,  eioept 
those  you  mention  ?— There  was  not. 

Does  your  brother-in^w  erer  go  to  the  fiur 
of  BaUymoatP— I  do  not  know  as  for  that 

How  soon  did  you  leave  the  house  after  the 
9nd  of  September  f— I  did  not  leave  it  until 
the  Saturday  after. 

What  kept  you  so  long  from  your  father's 
house  P— 1  was  unwell,  and  advised  to  stay  at 
mgf. 

Did  any  doctor  attend  you  ?— No. 

Did  any  doctor  attend  the  children?— I 
cannot  say. 

Did  any  apothecary  attend  them  ?— I  can- 
not say. 

When  did  the  child  die?  was  it  while  you 
were  there? — No. 

What  was  the  disorder  with  which  it  was 
attacked  P— The  chin-cough. 

You  said  all  the  children  wem  ill.  Did 
Ibey  Kt  any  medicine  P«-I  cannot  sav. 

Did  you  see  them  take  any  ?— I  did  not 

*  Who  buried  the  child  ? — I  was  not  there. 
Did  any  person  come  into  the  house  upon 

the  night  of  the  9nd  of  September,  to  ask 
about  the  children? — Not  after  we  lay  down. 

Did  any  one  before  that  P— There  did,  se* 
veraL 

Who  were  they P— I  cannot  tell,  being 
a  stranger. 

You  do  not  know  one  of  them?— I  know 
them  by  eye-sight,  but  not  their  names. 

IIow  many  brothers  have  you  ?— Two. 

Where  were  they  at  this  time  f — At  home, 
at  my  father's. 

Are  they  there  now  ?— They  are. 

•  Where  did  you  come  from  this  day  ?— From 
home.- 

Where  did  you  stay  last  night?— In 
M'Donough's  house. 

Whom  did  you  see  there  this  day  ?— The 
neichbouring  people  coming  in  and  out. 

uo  you  know  the  name  of  any  person  you 
saw  there  this  dayP— I  do. 

Do  you  see  any  of  them  here  P— I  do  not 

Have  vou  been  in  court  since  this  uial  l>e- 
g^  ?— I  have. 

Had  you  any  conversation  with  any  person. 
as  to  the  evidence  you  were  to  giver— I  had 
net,  eicept  with  my  attorney. 

Who  U  he?— Mr.  Davy. 

Is  hejrour  attorney  ?— No,  but  the  attorney. 

Have  you  employed  him  in  any  case,  ex- 


cept this?— He  is  the  attorney  in  this  busi- 


Is  not  M'Donough's  house  out  of  the  way 
from  Sligo  to  BaUyoioat? 

[The  witness  would  not  answer  ttusqueitkm.J 

Mr.  Attorney  Oeaeml.— When  dkl  jom  irst 
hear  of  the  carding  of  O'Neil,  and  thai 
M'Donoush  was  chaiged  with  it  P**  I  heard  it 
the  next  day. 

Did  you  hear  then,  that  M^Donough  was 
chamd  with  it  P— No,  but  that  it  happened. 

When  did  you  hear  tliat  M'Donough  was 
charged  with  it?— 1  cannot  say,  there  were 
flying  reports. 

But  when  you  heard  of  the  attack  npoo 
(yNeil,  you  remembered  that  it  was  upon  the 
night,  during  which  you  were  kept  cntird|y 
awake  ?— I  remarked  it,  because  of  the  hk, 
the  following  day. 

Thoueh  you  had  not  heard  of  the  dtarge 
against  If 'Donough  ?— No. 
When  did  you  see  your  sister  ?— This  dsgr. 
Had  you  any  talk  with  her  about  the  evi- 
dence you  were  to  give  ? — I  had. 

Since  your  sister's  marriage,  dk!  yon  ever 
sleep  in  the  same  bed  with  M'Donough  at 
his  iMuse,  except  upon  the  Snd  of  September 
Usi  ?-I  did. 
When  ? — I  cannot  call  to  mind. 
Was  his  wife  in  the  house  at  that  time?— 
It  was  three  or  four  years  ago. 

How  long  has  he  been  married  P—FiAeeD 
or  sixteen  years. 

Did  you  ever  sleep  any  night  with  him,  be- 
sides that  of  the  8nd  of  September  P — I  did. 

Was  your  sister  in  the  house  atthe  time?-^ 
Yes. 

Where  did  the  children  sleep  ?— In  the  same 
bed,  but  I  lay  against  the  wall. 

Do  vou  mean  to  say,  that  you  and  your  sit- 
ter and  her  husband  slept  in  the  same  bed?«- 
Yes. 

A  Juror.  —  Did  you  ever  sleep  with 
M'Donough  before  the  Snd  of  September  last  P 
— I  did. 

Where  did  your  sister  sleep  upon  that 
night  ? — In  tlie  same  bed 

Mr.  Attomty  GemeraL — Was  there  any 
other  bed  in  the  house  at  the  time  P— Tba« 
was. 

Why  did  you  not  sleep  in  the  same  bed 
with  him  fh>m  the  beginning  of  the  week  ? — 
Because  I  ^t  unwell  the  same  night 

Where  did  you  sleep  upon  the  night  of  the 
Srd  of  September? — At  M'Donoush's. 
In  the  same  bed  with  him  ? — I  aid  not 
Did  you  often  sleep  with  him  ? — No. 
Did  you  sleep  with  him  any  night  after  the 
Snd  of  September? — ^No. 
Nor  any  night  before  ? — I  did. 
You  are  unwell  ? — Yes. 
Have  you  been  crowing  better  or  worse 
since  September?— f  am  getting  worse. 

Were  you  better  or  worse  upon  the  Snd  of 
Septembier,  than  you  had  been  before  P— I  was» 
worse. 
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And  the  cure  jou  adopted  for  your  sick- 
Bts  wms  to  remove  from  your  own  bed  to 

M«Doooiich'ft?— Yes. 
What  pfaynictan  advlied  you  to  go  to  Sligo 

for  your  health .»— Dr.  Shields  of   Bally- 


Whal  Mnoos  reside  now  in  your  sister's 

^-^My  sister,  and  her  children. 
Is  there  any  person  to  assist  them  ?— No. 

Hwii  tffwek  sworn.— Examined  by  Mr. 

Baker. 

Where  do  you  live  F— At  Windy  Gap. 
Is  thttt  near  0*KeU's  F— Yes. 
Did  you  see  the  party,  called  Threshers, 
«pon  the  8nd  of  September  last?— I  did. 
How  many  of  them  were  there?— About 

thirty. 

AtwhalUmeoflheni^tdid  you  see  the 
faity?— I  cannot  ascertain  the  hour:  I  was 
after  sleep;  it  was  pretty  late. 

Didthejcomeloyour  house?— They  did. 

JKd  you  go  out  ?— I  did  not. 

Wia  the  night  bright  ?— It  was,  but  rather 
cloudv. 

Did  JOU  make  any  rarticular  obsenration 
wpoQtoemF— I  made  this  obsenration;  they 
were  drawn  up  at  a  distance  of  sixteen  or 
twenty  yards  nom  the  house. 

Was  the  door  open  or  shut  at  that  time  ? — 
It  was  open ;  I  was  obliged  to  open  it. 

Were  you  so  circumstanced,  as  to  see 
Ihns?— Two  of  them,  singly  by  themseWes, 
oame  lo  the  door;  they  asked  me  not  to  take 
mtithe  from  Abercrombie«  or  Kinselagh. 

Did  thej  say  any  thing  else? — ^My  wife 
a  trembling ;  they  bid  her  not  be  afraid, 
they  demanded  money. 

Did  you  view  the  party  particularly? — I 
fid, at  the  distance  thQT  were  from  me;  but 
Iht  two^  who  were  at  the  door,  appeared  to  be 
fkt  beat  and  ablest  men  of  the  whole  party. 

Were  they  armed  ? — One  was  armed  with  a 


Upoo  your  oath,  was  M1)onough  or  Rear- 
aeysuMmg  that  party  on  that  night?— Upon 
my  oath  I  think  not 

Have  you  known  them  along  time?— I  have. 

How  k>ng?— I  have  Imown  M'Donough 


Hn  person  is  remarkable  ?— It  is. 

He  k  a  very  tall  man  ?— He  is. 

And  you  say,  that  neither  M'Donough,  nor 
Kearney  were  of  that  party  ? — I  think  1  can 
say  so :  no  man  of  the  party  was  so  gross  as 
cither  of  the  prisoners. 

Deasiu  lymch  cross-examined  by  Mr.  Ser- 

geant  Moore. 

What  time  of  the  night  was  it,  when  the 
parlgr  came  to  you  ?— I  cannot  ascertain ;  but 
the  night  was  pretty  hx  advanced ;  I  had 
aiapt  beibre  thev  came. 

How  long  did  they  remain  with  you  ? — ^I 
caaaotaay. 

How  long  do  you  compute  ?— About  a 
<|uarterofanhour. 


How  far  before  the  others  were  the  two  men 
advanced  ?— They  were  grosser  than  any 
other. 

But  how  far  were  they  from  the  others,  who 
were  upon  the  road  ?— From  fourteen  to  twenty 
yards. 

How  were  they  ranged  ?— ^They  were  drawn 
up  in  a  line. 

How  many  deep? — ^Not  more  than -two; 
nor  am  I  certain  there  were  two  itself. 

How  were  they  dressed  ?— In  white  shirts. 

Had  they  any  thine  on  their  hats?— Thev 
had. 

What?— While  bands. 

What  had  thej  in  their  hands  ?— Do  you 
mean  the  party  on  the  road  P  I  could  not  see. 

Can  vou  say,  whether  they  had  any  thing  or 
not  ?— If  they  had  they  disguised  them :  I  did 
not  see  them. 

Did  you  speak  to  any  of  them  upon  the 
road?— I  did  not 

Did  you  crass  the  road  ?— I  dkl  not  leave 
the  door. 

Did  you  go  outside  of  the  door  ?— I  dkl  not 

Did  you  fight  a  candle?— I  did  not 

M'Donougn  and  Keamej  are  large  heavy 
men  ?— They  are. 

Did  you  know  M'Donough  well  ?— I  did. 

How  soon  after  tl»t  transaction  dkl  you 
see  him  P — ^I  do  not  know. 

How  soon  do  you  think  ?— ^Not  for  two  or 
three  days. 

When  did  you  see  him  before  that  night  ? 
—The  day  before. 

Did  you  see  him  on  that  very  evening?— I 
did. 

What  appearance  had  he  then  ?— Nothing 
more  than  he  always  had. 

Had  hefany  thing  in  his  hand  ?— He  had  a 
Run :  he  came  up  to  me  at  the  garden  where 
i  was. 

That  was  the  evening  of  the  3nd  of  Sep« 
temberP— It  was. 

You  asked  him  where  he  had  been  P— I 
did :  he  said  he  had  beenatCarrowKiveneen : 
and  I  wanted  him  to  stay,  but  he  renised,  and 
went  out  of  my  sight  at  a  consklerable  dis- 
tance on  the  road  to  Sli||o. 

What  time  of  the  evenmg  was  that  P— -It  was 
a  little  beibre  night 

Do  you  know  O'Neil? — I  do. 

Did  you  hear  he  was  attacked  that  night  P 
—They  said  so. 

Was  he  not  carded  ?— He  did  not  appear 
like  a  man  that  was  carded;  he  might  have 
been  carded. 

Did  you  not  hear  that  a  number  of  per- 
sons have  been  accused  for  this  business?— I 
did. 

And  persons  from  Carrowgiveneen?— Yes. 

Timothy  Earl  called  agun.— Examined  by 
Mr.  Attomejf  GeneruL 

Did  you  dine  at  M<Donough*s  house  on 
the  Sod  of  September  ? — ^I  did. 
Did  any  other  person  dine  there  ?-rYes, 
Who  ?— himself  and  bis  wife; 
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At  what  time  did  jou  dine?--I  cannot  tell. 

Was  it  lisht  or  dark,  wlieo  you  dioed?— It 
was  day- light 

Was  it  near  dusk  or  earlier  ?-  -It  was  near 
dusk. 

Did  you  sit  any  time  ader  dinner,  or  ^  to 
bed  immediately  r— We  we«t  to  bed  at  night- 
fall. 

Did  M'DoDovgh  go  to  bed  at  nighufall  f— 
He  did. 

Did  he-so  out  after  dimieri  and  before  he 
fpoot  to  bed  f— He  did  not. 

Had  he  any  fire  arms?— I  did  not  see  aqy. 

Had  he  a  gun  in  his  hand  that  day  ?— I  did 
aiotseeit 

Was  he  in  the  house  with  you  all  that  day  ? 
— I  cannot  say. 

But  after  mnner,  till  bed  time,  he  did  not 
go  out  ?— He  did  not. 

How  long  before  dinner  was  he  within  F— 
I  canH  say,  not  being  a  judge  of  that. 

MkhMl  MuUim  swom.^£xanuncd  by  Mr. 

Baker. 

Do  you  know  the  prisoner  M'DoooughF-*! 
do  these  sixteen  vears. 

Do  you  recollect  the  nighl  of  the  9nd  of 
Seplemberf— 'I  do. 

Did  you  see  him  that  day  ?— I  did. 
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Where?— I  was  foing  to  Ballymoat  fiur, 
and  saw  him  near  Windy  Gap. 

At  what  time  f— A  little  before  night,  going 
toSligo. 

Mickael  MulUm  cross-examined  by 
Mr.  Solkitor  GeneraL 

Had  he  a  gun  in  his  hand  ?-»Ue  had. 

Was  it  near  dusk  ?— It  was  not  very  near 
dusk:  it  was  dusk  when  I  wss  four  miles 
from  town. 

How  near  town  did  you  meet  him  ? — About 
smile  from  this  town. 

Could  he  have  been  in  this  town  before 
it  wiHs  dusk?— -He  could.  For  ten  years 
past  I  harrbeen  afraid  of  0*Neil  and  ctjuld 
not  buy  a  beast  for  fear  he  would  steal  it 
from  me. 

How  much  money  do  you  owe  him  ? — I  do 
not  owe  him  two-pence. 

How  mHch  does  he  claim  from  you? — Half 
a  guinea;  but  I  do  not  owe  him  a  fraction, 
aiul  never  will  pay  him,  because  he  stole  seven 
times  as  much  of  my  grass. 

Hemy  Waits  sworn. — Examined  by 
Mr.  Baker. 

Do  you  reside  near  this  town  ?— I  live  in 
the  very  place  where  thiis  man  and  woman  le- 
aide. 

You  are  their  landlord  ?-*I  am  son  to  their 
landlord. 

Had  you  any  conversation  with  0'Nei^s 
wife  sulMequent  to  the  Snd  of  S^tember  last  ? 
— ^I  had. 

What  was  it? — I  asked  her,  did  she  think 
these  men  would  hang.  "  I  can't  say,"  says 
she.    "  Molly/'  said  I,  <*  they  s«y  that  you 
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swear  against  them,  that  they  were  in  if 
**  No,''  said  she,  **  I  only  swore  that  1  knew 
their  voices." 

Had  you  any  further  conversation  with 
either  O'Neil  or  his  wife?^l  never  had,  ex- 
cept  at  that  time,  and  she  told  me  she  would 
swear  against  Jack  M'Donough  and  Billj 
Kearney. 

Did  slie  say  anv  thing  else  ?— No. 

Did  she  talk  of  any  inducement  she  had  to 
do  so? — No,  sir. 

Did  she  talk  of  rewards  F^No ;  butO*Neil, 
at  the  time  he  went  to  sell  his  lease  to  ■/  ' 
father,  said,  that  there  was  a  reward  for  any 
person,  who  would  tell  of  them  people. 

What  time  was  that?— At  the  tune  it  waa 
said  he  was  carded. 

Did  he  seem  to  Intimate  directly  or  !•• 
directly  that  he  expected  any  part  of  thia  n- 
ward. 

Mr.  Attorney  Geaeret— -The  qnestMNi  ia  ttat 
strictly  regubr,  but  I  do  noio^|ict  to  its  be- 
inganswerod. 

wunem.'^l  could  not  know  by  him.  Hat 
he  did.  I  asked  him  down  to  the  meadoiTy 
but  he  said,  he  must  be  home:  I  tokthim, 
I  woukl  give  him  half  a  pint  of  spirlU  to 
assist  in  the  oMadow,  but  he  woukl  not  stir. 

Henry  Waitt  cross-examined  by  Mr.  Jilarm^ 

OeneraL 

Have  you  not  heard,  that  it  was  upon  the 
S5th  of  September  the  magistrates  offered  re- 
wards for  discovery  ?» I  cannot  say;  it  waa 
after  this  man  was  caMed. 
,  How  long  have  you  been  a  yeomao  ?«— Four 
or  five  days. 

Do  you  believe  that  any  rewards  were  pro- 
posed until  the  35th  of  September  ?— I  can't 
tell,  except  that  he  U>kl  me. 

Was  that  aAer  the  95th  of  September  P— I 
can't  say. 

He  has  been  obliged  to  leave  that  part  of 
the  countrv  P^He  has. 

Your  father  has  not  been  under  that  necea- 
sitv?*-.Hehasnot. 

Was  not  your  father  in  treaty  with  0*Neil 
for  his  lease?— Not  that  I  know  of. 

But  he  has  bousht  it  ?^He  has. 

For  how  much  r— For  ten  guineas,or  to/. 

Had  he  not  formerly  been  ofoed  100/.  Ii>r 
it  bv  your  father  ?— Not  to  my  knowledge. 

Would  not  the  farm  be  worth  more  tlwn 
10/.  to  a  man  who  would  stay  in  the  country  f 
—It  would. 

So  then  an  advantage  was  taken  of  this 
man's  situation?— No ;  for  my  father  did  not 
know  of  the  transaction. 

Did  you  not  know  of  it  ?— I  did . 

Where  was  your  father  at  the  time  the  bar* 
gain  was  made  ?— In  this  town. 

Where  did  he  live  at  the  time?— In  Boyle. 

And  he  now  lives  upon  thne  lands  ?T-Ue 
does. 

How  many  acres  are  there  ?— Four  acres. 

How  many  years  of  the  lease  to  come  ?— - 
Ten  or  twelve  years. 
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WhtlU  the  rem?— Sii  pounds. 

How  near  this  town  P— A  mile  and  a  half. 

Would  he  aeU  tba  inleiest  fur  50/.  ?*-I 
cmn^tny. 

Woiiid  you  ?— I  would  not. 

Is  there  not  a  bog  along  with  the  four  acres  ? 
— There  b. 

Is  not  that  more  Taluable  than  the  rest?'— I 

Would  you  sell  it  for  70/.— I  would  not. 
And  your  father  has  bought  it  for  lOf.  ftvin 
tfib  unfortunate  roanP— He  bought  it  at  his 


That  was  after  he  was  carded  ?— 1 1  was. 

Qatrgt  RoeJ^crt  sworn.— Examined  by  Mr. 

Baker. 

DoTOtt  know](VNeil,the  presecttior  ?— I  do. 

Had  you  any  desling  with  him  ?— I  bought 
acow  from  him. 

Did  he  oweyou  any  money  F-I  owed  him 
ababnce:  I  bought  a  cow,  and  had  not  the 
calin  anney :  he  took  my  word  for  the  re- 
mainders I  was  lo  pay  him  in  a  few  days:  I 
AfB  Imn  two  guineas  in  gold,  and  he  was  to 
^w  ma  5f.6Am  change.  He  said,  if  I  would 
take  his  word,  as  he  took  mine,  he  would  pay 
me  theft  dqr«tght  days.  He  took  hiscath  he 
woohlpav  me  that  day  eight  days.  I  did  not 
see  him  ror  a  fortnight,  when  I  asked  him, 
why  he  did  not  come.  He  said,  he  had  not 
the  money.  I  asked  him  had  he  the  money 
then.  He  smd,  not.  I  said,  I  would  bring 
him  to  justice.  He  said  he  would  borrow  it; 
lod  inane  I  stuck  to  him,  he  took  the  mo* 
ncj  outof  his  pocket  and  paid  me. 

Gmrge  Bad^mi  cross-examined  by  Mr.  Ser- 
jeant Jfoore. 

Bow  long  aco  ia  tlds?— Nine  yean;  and 
eemeef  the  neighbours  hearing  of  thiS|  took 
advantage  of  it,  and  summoned  me. 

\€€  Summerton  sworn.— Examined  by 
Mr.  Bakar. 


[K  B.  When  this  witness  came  upon  the 
table,  he  spoke  Irish  ;  in  which  language 
be  dedared  he  could  not  speak  English: 
but,  after  aome  expostubtion,  he  gave 
lus  testimony  in  English.] 

Doyou  fcnowOTNeil,  the  prosecutor  ?— I  do. 

Do  you  recollect  his  hanng  been  charged 
with  taking  leather  wA  aajr  timef— I  do. 

Wlmee  pfoperty  was  it  F— It  was  Bryan 
Hgbe's. 

He  denied  it,  to  be  sure  ?— He  did. 

Did  lie  deny  it  in  any  particular  way  ?— 
He  denied  his  having  taken  it  though  he 
it  to  his  wife'forenent  my  face,  and  his 
bid  it,  and  it  was  taken  from  her. 

WJMPe  was  this  f — Near  Tithe's  house. 

Did  he  take  any  oath  about  it  ?— No,  he  did 


I  \M  him  of  it.  Tube's  wife  took  the 
leather  from  O'NciPs  wife  and  b^t  her  well 
with  it. 

Laurence  Summerton  cross  examined  by  Mr. 
Attorney  General 

Did  you  ever  hear  that  0*Neil  swore  he 
could  not  speak  English  f — I  did. 

And  that  he  spoke  good  Eoslish  aft^r? 
was  he  not  a  pequred  feUsw  when  he  did 
thatr— Hewas. 

And  you|tookan  oath  that  you  eould  not 
speak  English  P— No,  I  was  not  sworn,  when 
I  said  that. 

You  were  onl;f  near  it  Where  are  Bryan 
Tigjie  and  his  wife  f— They  are  here. 

How  long  ago  was  this  transaction  of  the 
leather  ? — ^it  was  a  good  many  years  ago^ 

Was  it  twenty  years  ago?— No. 

Was  it  ten  P— I  can't  say. 

Was  O'Neil  ever  tried  for  it  P— No. 

You  saw  him  steal  it  publicly  in  the 
market  P— No,  but  in  the  house. 

Itwas  before  vour  feceP— He  thought  I  was 
not  looking  at  him.  If  be  knew  I  was^  he 
woidd  not  steal  it 

You  were  standing  by  P— I  was  at  the  for 
side. 

Were  you  in  the  same  room  ?— Yes. 

And  he  gave  it  to  his  wife  ? — ^He  did. 

Did  you  hear  of  O^NeiTs  house  being  vi- 
sited by  people  in  white  shirts?— I  beard 
they  were  there,  but  did  not  hear  their  dress. 

Did  you  hear  one  of  them  had  a  gun  ?— 
I  heard  some  way  or  other  one  of  them  had  a 
gun. 

W  hat  is  your  situation  in  life  ?— A  labourer, 

¥rho  employs  vou?— No  one  at  alL 

Have  you  any  land  ?— Yes. 

How  much  ?— Two  acres  and  ahalf. 

Do  you  pay  rent? — 1  do,  to  sir  Percy 
Gethins. 

Did  you  hear,  that  pemons  are  going  about 
swearing  people  in  the  country?—!  do  not 
know  whether  they  are  or  not 


Jaam  Murphy  sworn.— Examined  by  Mr. 

Baker, 

Do  you  know  Peter  0*Neil  ?— No,  I  was  at 
the  fair  of  Banada,and  a  man  came  up,  and 
said  his  name  was  (^Neil,  to  sett  a  cow,  it 
was  tadcen  from  him. 

But  do  you  know  him  ?— I  do  not  know  the 


Did  he  iteal  H  ?— He  did. 

Did  tbey  retun  it  to  the  owner  ?— Not  till 


#DXFS«CB  FOR  Wm.  KfiARVar. 

Mary  Muliins  sworn.— Examined  by  Mr. 

Baker. 

Do  you  recollect  the  night  upon  which 
0*Neil  was  said  to  be  carded  r— The  next  day 
I  heard  the  report  of  it. 

Where  did  you  pass  the  night  of  the  2nd  of 
September?— In  William  Kearney's  house, at 
Magherabuoy. 

In  what  part  of  the  house  did  you  slee^ 
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that  oighl?— I  slept  nearer  Ihe  door  than  he 
did. 

Was  it  in  the  same  room  with  him  ?-»No, 
he  slept  in  a  closet  inside  the  room  where  I 
stept,  and  I  slept  nearer  any  doorof  the  house 
tMnhedid. 

Mr.  fialMr«— Did  jou  sleep  in  the  room 
nest  adjoining  the  doeetin  which  he  slept? 

[It  was  suggested  hv  Mr.  Attorney-seneral, 
that  this  mode  of  intemig»ting  the  wit- 
nesses was  leading,  and  consequently  ir- 
regular; he  hopedit  would  be  avoided.] 

H^MSi.— I  did. 

At  what  time  did  you  go  to  bed?— Between 
nine  and  ten  o'clock. 

Are  you  a  servant  of  Kearney's?— I  had 
been  swing  in  the  home. 

Who  slept  hi  the  bed  with  you  F— Two  chil- 
dren. 

Were  they  restless  during  the  nightf-* 
They  were;  one  of  them  is  still  weak. 

In  consequence  of  that  were  you  enabled 
to  sleep  much  in  the  night? — I  was  restless 
all  night. 

Do  vou  recollect  at  what  hour  Kearney  got 
up  in  the  morning?— Not  till  after  every  one 
in  the  street  was  up. 

At  what  hour  was  it /—Between  eight  and 
nine. 

Was  it  possible  for  Kearney  to  have  gone 
out  of  the  house  without  your  knowledge,  and 
to  have  remained  out  for  any  length  oftime? 
—It  was  not 

Did  he  quit  the  house  during  that  night  f 
— Upon  my  oath,  he  did  not,  upon  any  ac- 
count 

Are  vou  related  to  Kearney  ?— I  am  not  a 
drop's  blood  to  him  in  any  way. 

You  went  there  as  a  sempstress  to  him  ? — I 
did. 

Mary  MiUUnt  cross-examined  by  Mr.  SoUekor 

OtmetuL 

How  near  Sligo  does  Kearney  live  ?— A 
small  half  mile. 

Where  do  you  live?— J  have  no  certain 
place  of  living. 

Where  did  vou  sleep  the  night  before  the 
f  nd  of  September  ?— In  his  house; 

How  long  before  that  did  you  sleep  there? 
—From  Midsummer. 

And  how  long  since  ?— Ever  since. 

Have  you  been  employed  there  ever  since  ? 
— NOy  but  his  wife  is  desolate. 

How  80? — Since  this  man  was  taken. 

But  before  that,  you  say  you  wei#  there, 
though  neither  a  servant,  nor  a  relation?— I 
was  there. 

How  came  you  there  ?— Sewing  and  knit- 
ting. 

All  that  time?-  Yes. 

How  many  does  his  fiunily  consist  of,  be- 
sides his  wife  ?  has  he  a  servant  girl  and  chil- 
dren ? — Yes. 

What  b  become  of  the  servant  girl  ?— She 
is  here. 


Were  any  other  persons  there?— Another 
woman  and  a  man. 

What  is  the  name  of  the  servant  prl  ?—l 
fonttt  her  name.    It  is  Margaret 

What  is  the  name  of  the  woman  ?— Winny 
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hat  is  the  name  of  the  man?— On* 
Kearny. 

Is  he  any  relation  to  this  man  here?— Hi# 
brother. 

How  long  had  the  child  been  sick  ?— Four 
or  five  days. 

Did  the  child  keep  you  awake  on  other 
nishts  ?— £v^  night  she  lay  with  me. 

You  did  not  cImo  your  eyes  all  mght? — ^I 
dida  little.  ^ 

How  k>ng  before  that  night  did  the  child 
sleep  with  jrou  ?— Four  nients  before. 

Why  did  it  not  sleep  wiUi  you  from  the  le- 
aning ? — I  do  not  know. 

Why  did  it  sleep  with  you  then  ?— Because 
the  mother  preferrod  me. 

What  were  youpaid  }rSo  much  a  month. 

How  much?— £ight  shillings  and  eighl- 
pence  a  month. 

Where  did  you  live  before  that?— At  Augl»» 
amore. 

You  have  no  settled  place  of  living?— -No. 

You  have  a  brother?— Yes. 

fle  was  examined  here  to-day?— He  was. 

Kearney  the  prisoner  went  to  bed  eariy  ?— 
HedkL 

Do  you  know  M'Donough  ?— I  do. 

How  long?— Since  I  was  a  child. 

Did  you  ever  see  M*Donough  at  Kearney^  ? 
-—I  neversaw  him  there. 

Are  you  and  your  brother  upon  good  terma? 
—Yes. 

Did  he  ever  tell  you  he  was  to  prove  somt- 
thing  for  M^Donoush  ? — No. 

Nor  did  vou  teU  him,  that  von  were  la 
prove  something  for  Kean»ey  ?— Noi 

When  did  you  hut  see  him?— I  saw  buna 
while  ago. 

Did  &know  you  were  to  be  a  witness?— I 
can*tsay. 

Did  you  know  he  was  to  be  a  witness?— I 
did  not 

You  did  not  mention  it  to  him  ?— No. 

Did  you  ever  talk  of  being  a  witness  for 
Kearney, or  what  you  could  prove?— I  lold 
everyone  of  it 

Where  were  you  for  the  last  two  houra?— 
In  the  guard  room.^ 

Was  your  brother  there  ?-^He  waa. 

You  never  talked  to  him  of  being  a  wit- 
ness for  the  prisoner? — ^No. 

Did  vou  ask  him  what  brought  him  there? 
—I  did  not 

Nor  dkl  he  ask  you  why  you  came  there  ?— 
No. 

In  what  part  of  the  house  dki  Kearney^ 
brother  sleep  ?— He  slept  in  the  kitchen. 

•  This  wasa  room  in  the  court-house,  oc^ 
cupicd  bv  the  yeomanry  on  duty,  as  a  guard- 
room, where  the  witnesses  were  aocommodat* 
ed  during  the  trials,    Orig,  £tf. 
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How  netr  Um  room  wliera  you  slept?— It 
off  the  kitchen. 

And  Kearney's  room  was  off  that? — Itwasso. 

Then  there  was  a  room  between  the 
kitchen  and  the  room  where  Kearney  slept  ? 
—There  was. 

Where  did  Marearet  sleep? — In  a  settle- 
bed,  where  the  other  woman  slept. 

In  what  room? — In  a  closet. 

Was  that  in  the  same  closet  with  Kearney  ? 


Did  the  hall- door  open  into  the  kitchen?— 
It  did. 

And  Winifred  Magarry,  and  Margaret  and 
Kearney  slept  in  tlie  same  place  Uie  night 
before?— They  did. 

Did  they  sleep  in  the  same  place  from  Mid- 
nmroer? — No,  the  servant  girl  did. 

But  not  Winifred  Maearry  ?— No. 

When  did  she  come  there  ? — ^That  nighL 

For  the  first  time? — Yes. 

How  long  did  she  stay? — Only  tliat  night 

What  broueht  her  there?— She  lived  in 
the  street,  and  had  a  falling  out  with  her  hus- 
band, and  came  there  for  protection. 

And  the  child  kept  her  awake  the  whole 
lu^t  ? — ^No,  it  did  not  sleep  with  her. 

Dkl  her  husband  come  for  her  ? — Ue  did, 
but  was  not  let  in. 

What  became  of  her  the  next  day !— She 
went  home. 

Are  they  here  ?— They  are  about  the  court- 
house. 

Is  Bryan  Kearney  in  the  guard  room  ? — 
He  is. 

Wmifnd  Magarry  sworn.— Examined  by 
Mr.  Baker, 

Do  you  recollect  the  night  when  it  was 
•aid  (rSeW  was  carded?— -I  do. 

Dki  you  happen  to  eo  to  the  house  of  WiU 
liam  Kearney  that  nignl  ?— I  did. 

At  what  hour? — Between  eight  and  nine. 

What  was  the  reason  of  your  going  there  ? 
—A  little,  foiling  out  that  came  between  ine 
and  ny  husband,  and  I  was  afraid  he  would 
DC,  and  I  wept  tliere. 

Did  you  stay  long  in  the  house  alter  you 

mt  there  ?— I  staid  till  morning. 

Did  jou  go  to  bed  ? — His  wife  hid  mc  go  to 
bed;  I  lay  down,  but  did  not  take  the  clothes 
ef  neybut  did  not  sleep,  being  so  anxious 
about  my  cabin,  and  the  misunderstanding 
between  me  and  my  husband. 

Where  was  the  bed  ?—  In  the  same  room 
with  Kearney  and  his  wife ;  and  I  was  lying 
in  the  same  settle-bed  with  another  girl,  near 
Kearney's  b^ :  1  did  not  ouit  the.  btS,  except 
twice  during  the  night,  wnen  I  went  to  the 
kitchen  to  light  my  pipe. 

When  you  went  to  the  house  of  Billy  Kcar- 

Sr,  was  he  in  bed,  or  not  ? — He  went  to  bed 
ore  my  face :  he  asked  me,  what  brought 
me  there ;  for  he  said,  if  I  let  my  husband 
alone,  he  would  not  touch  me. 

You  say,  you  did  not  sleep  P— I  was  awake 
the  whole  night. 
VOL.  XXX. 


Was  there  a  woman  of  the  name  of  MliUins 
there  ? — There  was. 

Where  did  she  sleep  ? — In  the  room  adjoin- 
ing, with  two  children. 

Vou  had  an  opportunity  of  knowing  whe- 
ther the  children  slept  well  ? — ^Tbe^  were  very 
restless  all  night ;  they  wanted  dnnk. 

Was  it  po«sible  for  Kearney,  the  prisoner  al 
the  bar,  to  have  left  his  house  unknown  to 
you  ? — No .  roan,  woman,  or  child,  could  have 
left  it  without  my  knowledge. 

Did  he  leave  it?— He  did  not  rise,  till  it  was 
time  for  every  one  to  rise. 

Did  you  see  him  get  up  in  the  morning  ? — I 
did. 

At  what  hour  f — Six  or  seven  o'clock. 

So  you  are  positive  he  did  not  quit  the 
house,  during  the  whole  time  you  were  there? 
—In  truth  I  am  positive.  .  When  I  went  to 
scour  the  churn  tor  milk  in  the  morning,  I 
heard  that  O'Neil  was  carded,  and  Kearney 
did  not  leave  his  house  that  night. 

Winifred  Magarry  cross-examined   by  Mr, 
Attorney  General, 

What  business  does  your  husband  f«jlIow  ? 
—He  is  a  carman. 

What  business  do  you  follow? — None. 

What  did  you  quarrel  about  ? — He  wanted 
to  take  whiskey  ;  I  would  not  let  hiro,  and  we 
fell  out  about  it. 

Did  you  ever  hear  of  a  person  of  the  name 
of  Dcvanny,  being  charged  as  one  of  those 
who  carded  O'Neil  ? — I  did  hear  of  a  man  of 
the  name. 

Is  he  related  to  your  husband  ? — No. 

You  and  your  husband  quarrelled  about 
whiskey  ?— We  did ;  and  it  was  not  the  first 
or  second  time. 

Did  you  always  go  to  Kearney's  house  upon 
these  quarrels  ? — I  did  that  night,  and  ever 
since. 

Did  you  ever  go  there  before  ? — I  did. 

How  long  before  ? — I  can*t  tell. 

Why  did  you  go  there? — ^To  avoid  fiogging, 
I  was  afraid  he  would  beat  me. 

Did  he  ever  go  there  to  look  for  vou  ? — He 
did,  and  he  came  to  the  door  and  desired  me 
to  CO  borne,  and  said  he  would  not  touch  me. 

Where  is  he  now?— He  is  here. 

Where  were  you  when  Mary  Mullins  was 
examined  ?— I  was  in  the  corner  yonder. 

Could  you  hear  what  she  said?.— I  could 
not. 

Do  you  know  John  M'Donoueh?— Ido  not. 

Do  you  know  Michael  MuTlins?— I  do; 
I  used  to  buy  noggins  from  him. 

Did  he  vibit  Kearney? — Ue  might. 

Did  you  ever  see  him  there  ? — I  did  not. 

Do  you  know  Mary  Mullins  ?— ^I  do. 

lias  she  any  children  ? — I  do  not  know  ; 
she  had  not  them  there,  if  she  has  any. 

Were  there  any  fire  arms  in  Kearney's 
house  ?— I  never  saw  any,  only  the  tongs. 

Or  any  sword  ? — I  did  not. 

Did  you  hear  any  talk  of  the  Threshing  ?-<• 
I  did  hear  talk  of  it. 
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Did  vmi  ever  %tm  adj  «f  the  Threshers  ?—  I 
never  Jid. 

Did  tbey  ettertipt  to  swear  TOur  bmhend  ? 
—They  would  not  trust  him,  for  fear  he  would 
tell,  when  the  whiskey  was  in  hiro. 

Were  they  at  Kearney 't  house?— I  can't  say. 

What  hour  was  it  in  the  morning,  w^ien 
yon  heard  of  ihe  carding  of  0*Neil  ?— Troth 
early  enoush. 

Was  it  after'  you  went  home  ?— It  was :  I 
went  home  for  a  ean  to  milk  theeow,  and  that 
is  early. 

Who  told  you  ?— Many,  passing  the  road 
from  the  bog. 

And  you  beard  them  say  CNeil  was  card- 
ed ?--l  dkl. 

Did  they  say  any  thing  else  that  happened 
at  Windy  Gap  ?— They  did  not 

Did  they  SMk  of  any  other  house  being 
attacked?— Tliey  did  not. 

Had  you  seen  your  husband  before  that  in 
the  morning  ?-~I  did. 

^ad  you  made  up  the  quarrel  ?-• -No,  I  left 
him  at  the  fire-side. 

Did  YOU  tell  him  what  you  heard  ? — Troth, 
I  tv'ould  not  make' so  free  with  him. 

When  did  you  mention  to  any  person  that 
Tou  were  to  give  evidence  ? — I  did  not  tell  any 
body. 

Did  you  tell  any  body  what  you  could 
prove  ? — I  did  to  every  body  that  asked  me. 

Were  yon  and  Margaret  and  Mary  and 
Kearney's  brother  brought  together  in  com- 
pany since  that  night  ? — No,  <»cept  1  went  in 
to  light  my  pipe,  but  nothing  private  passed. 

Ilad  you  any  conversation  with  Kearney's 
brother,  as  to  the  evidence  you  were  to  give  ? 
—I  had  not. 

Had  you  anv  conversation  with  your  bus- 
tend  about  it  r — I  told  him,  1  was  to  go  in  it, 
and  lie  did  not  hinder  me. 

How  soon  after  the  Snd  of  September  did 
you  hear  that  Kearney  was  charged  with  card- 
ing 0*NeiJ  ?— A  good  whrle  after. 

Jonpk  Iloihon  bworn. — Examined  by  Mr. 

Baker, 

Do  V01I  know  O'Neill  the  prosecutor  ?— I 
know  him  by  that  name. 

Did  you  know  him  bnr  any  other  name  ? — I 
did. 

When? — Between  ten  and  eleven  years 
-ago ;  there  ^as  a  aontleman  of  the  name  of 
James  Johnson,  whose  daughter  went  off* with 
her  first  cousin  of  Che  name  of  James  Johnson, 
and  had  a  child  by  him ;  and  this  man,  ONeil, 
kept  them  in  cog,  and  passed  himself  by  the 
name  of  M^Donough. 

Is  he  the  same  roan,  who  now  goes  by  the 
nameofO'Neii?-;-Heis. 

At  what  time  did  he  assume  the  name  of 
CVNeil?— When  those  people  returned  to 
their  fnends  and  the  child  died,  he  assumed 
the  name  of  0*Neil. 

What  more  do  you  know  of  hhn  ?— I  keep 
a  pnblic-housc,  and  he  used  to  make  off  with 
the  rcefcooing :  he  used  to  drink  there  and  nm 


in  debt,  and  pretend  to  fall  asleep,  and  wlten 
stopped,  he  would  take  a  book,  and  swear  he 
would  pay  me  that  day  week,  and  would  not 
pay  me. 

Would  you  believe  him  o|ion  bis  oath  Hi  ft 
court  of  justice  from  his  general  character?—* 
1  would  not 

Jotq>h  Hotbon  cross-examined  by  Mr.  Sergeant 

Moore, 

Where  do  you  live?— I  was  born  in  this 
town. 

Do  you  not  believe,  that  he  knew  this  fa- 
mily of  Johnson,  that  he  harbowed  theycNinc 
couple  who  had  fled  from  their  frienda,  ana 
changed  his  name  to  avoid  their  inquiiy  ?— -I 
believe  so. 

Was  there  not  some  degree  of  delicacy  il 
that  ? — I  cannot  say,  but  believe  that  was  the 
reason. 

When  you  say  he  made  off  with  the  reckon* 
i>^K»  you  do  not  raemn  that  he  scrambled  up 
the  money  of  otliers  and  made  dff  with  it  ?•-« 
No,  but  he  sconced  me. 

Did  you  ever  see  him  in  a  court  of  )QStke 
before  this  day  f— No. 

Did  you  ever  see  him  ehair|;ed  in  a  eooil 
with  robbery  or  any  other  omnce  ?-«-I  never 
did. 

Did  you  ever  hear  of  his  taking  an  oiith  in 
a  court  of  justice  before  this  day  ?— No. 

Did  you  ever  hear  of  his  makinetn  infbrm* 
atiun  before  a  masistrato  until  thb  tnnsao- 
tion  P— I  never  did. 

Did  you  ever  hear  of  his  taking  a  l^al  oath 
in  the  presence  of  a  court  of  justice^  or  a  Bna- 
eistrateP-I  never  did,  and  i  make  no  doubt 
but  he  did  not. 

Then  your  disbelief  does  not  arise  from  any 
thing  that  he  ever  swore  in  a  couHof  justieo? 
—No. 

Is  0*Neil  the  only  debtor  you  ha^  in  your 
public  house? — No,  there  are  one  thousand. 

Is  it  your  opintoo,  that  every  man  who  is 
indebted  to  you  b  undeserving  of  credit  npon 
bis  oath  ?— No,  but  he  took  an  oath  to  pqr 
me,  and  would  not  pay  me. 

You  keep  a  public-house  in  this  town.  -Db 
you  expect  pepuhirity  by  the  evkknee  Ton 
give?— I  am  not  under  two-peneacotfpKment 
to  any  of  them. 

Do  you  know  -aoy  other  man,  who  fcuaw 
O'Neil  to  pass  by  the  name  of  M'Oomniffh  ? 
—There  may  be  many,  but  I  do  not  reeolGMt 
them. 

You  have  been  here  all  day>  ttkd  heard -iHt- 
nesses  speak  to  transactiens  ten  and  elswsti 
vears  hack,  and  not  a  man  of  them  called  hitti 
M'Donough  ?.-'I  canH  say  far  that;  I  did  nit 
hear  them. 

Do  you  know  any  other  man,  'except  your- 
self, who  was -acqtiainted  with  Inm  by  tile 
nameef  M'Dooough.^— I  cann<>t. 

Has  he  not  been  seventeen  years  in  this 
county  ? — I  canH  say.  ^ 

Was  not  his  son  bom  in  this  «ellnty?— I 
heard  he  was. 
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Wm  1m  Qoi  kiiowa  by  tfie  name  of  O'Neil  ? 

Tli«l  W9A  Ibe  fint  name  I  knaw  him,  but 
Jtpua  J<»hiiaoa  told  ma  hit  name  was 
ll^Hfloougb. 

Cotirl.^How  long  did  he  go  by  the  name 
•f  M'DoDough  ?— As  long  as  be  bad  this  cou- 
fk  there. 

Ubw  kog  waa  thai  ?— Twelve  iDontba. 

Uow  do  you  know  that?— From  James 
Johnson, 

[Defence  closed.] 

SUMMIKO   UP. 

Lord  Chief  Justice  Downet, — Gentlemen  of 
the  Jury.^-Tbe  prisoners  stand  charged  before 
you  u|K>D  four  several  iikdictmcnts  [which  his 
kcdship  slated].  They  are  all  laid  upon  the 
same  day,  the  9nd  of  September  last.  In  the 
6rat  indictfsent  there  are  several  char^, 
wUcb  the  evidence,  if  3'ou  believe  it,  plamlv 
supports,  and  each  of  these  charges  is  capital. 
That  indietment  seems  to  be  the  most  mate- 
rial: tkie  same  evidence  applies  to  all  the 
others;  but  the  evidence  goes  completely  to 
the  firsL  Gentlemen,  with  respect  to  the  se« 
coad  indictment,  if  you  believe,  that  the  entry 
Wito  the  house  was  made  with  an  intent  to 
tak*  any  of  his  ^oods  and  chattels,  without 
his  consent,  that  mdictment  is  also  supported. 
But  the  intent  must  be  to  take  some  of  his 
Kooda  and  chattels  without  his  consent.  The 
tiiifd  indtetment  is  fur  a  robbery  in  the  dwell- 
ing tiouse ;  and  the  circumstances  go  fully  to 
support  th«l  charge,  if  you  believe,  that  they 
took  the  tespenny  token  from  him  while  they 
were  in  the  house.  The  fourth  indictment 
contains  charges  also  completely  supported  by 
the  evidence,  if  you  believe  it,  and  your  belief 
of  U  asiist  rest  with  your  own  consciences. 
With  regard  to  this  last  indictment,  you  will 
okaerve,  that  the  evidence  goes  to  show,  that 
this  pwitl  provided  an  instrument  of  puoish- 
mitBi  and  tfauit  they  inflicted  cruel  torture  with 
it  If  you  believe  that  act  was  done  with  the 
inlaot  to  compel  O'Neil  to  enter  into  and  be- 
cive  one  o/  the  association  of  Threshers, 
Iktn  tbat  charge  is  supported.  With  regard 
to  the  other  counts  in  the  fourth  indictment, 
there  is  evidence,  that  the  man  acknowledged 
la  have  two  tenpenny  pieces  onlv,  and  they 
wm  fvodticfld :  what  became  of  them  docs 
not  eiactly  appear ; — but  there  is  this  farther 
evidence  applying  to  the  latter  branches  of 
Ihe  fourth  indictment,  that  he  offered  to  send 
them  OBoney  wherever  they  desired  him,  and 
Ihqr  appointed  a  pUce  to  which  four  tenpenny 
pieces  were  sent;  and  it  deserves  your  consi- 
deration, whether  this  charge  is  not  also  es- 
tablished against  the  prisoners. 

Gentlemen,  having  thus  stated  the  charges 
which  are  made  against  the  prisoners  at  the 
bar,  it  ia  fi^  duly  to  advert  to  the  voluminous 
evidence  which  has  occupied  your  attention 
during  the  whole  of  this  di^;  and  the  case  will 
depend  upon  the  credit  which  you  shall  he  of 
•piaiun,  the  witoeasea  for  the  crown  deserve. 


Peter  (VNeil,  his  wife  and  son,  all  positively 
identify  both  the  prisoners  as  acting  in  the 
outrages  described  to  have  been  committed* 
These  three  witjueeses  state,  that  the  house 
was  attacked  by  a  number  of  persors  demand 
uif^  money  in  ihe  first  i»Mtance,  to  refresh  cap- 
tain Thresher ;  and>  geullemen,  that  import- 
ant fact  of  tlie  outrage  upon  the  house,  does 
rK)t  depend  merely  upon  the  testimony  of  the 
witnesses  for  the  crown,  though  liirce  of  thora 
concur  in  speaking  to  it;  but  other  witnessea, 
two  respectable  gentlemen,  speak  to  it,  and 
four  of  the  witnesses  for  the  prisoners  show, 
that  similar  descriptions  of  people  were,  with 
a  similar  obiect,  assembled  at  other  houses, 
close  to  O'Neirs.  Four  or  £ve  of  the  wit^ 
nesses  for  the  prisoners  all  agree,  that  a  sioii* 
lar  party  with  a  similar  object,  in  support  of 
the  conunon  cause  of  the  Threshers,  on  the 
very  same  evening  of  the  attack  upon  0*Nei^ 
was  in  the  same  neighbourhood,  doing  the 
very  acts  which  O'Neil  and  his  family  de- 
scribe. 

[His  lordship  then  stated  the  cvlflcnce  mi- 
nutely from  his  notes,  and  made  occa- 
sional remarks.] 

As  to  the  fact  of  its  being  a  moonlight  niglit, 
all  the  witnesses  for  the  prisoners,  as  well  as 
those  fur  the  crown,  agree  in  that  circum- 
stance. With  regard  to  the  gim,  you,- gentle- 
men, may  recollect,  tliat  nut  only  O'Neil 
swore  to  M*£>onough  having  a  eun  that  even* 
ins ;  but  two  witnesses  for  M'Donoueh  him- 
self, prove  him  to  have  had  a  gun  in  his  pos- 
session that  very  evening.  Peter  O'Neil  was 
cross-examined,  with  a  view  of  bringing  for- 
wan> evidence  to  weaken  his  testimony;  and 
if  it  has  that  effect,  the  prisoners  have  made 
a  good  defence.-  He  said  he  did  not  go  by 
any  other  name  than  tluit  of  O'Neil,  upon 
which  I  shall  observe,  when  I  come  to  the 
testimony  of  the  witness  who  was  produced 
a^insl  him.  Many  circumstances  inquired 
of  by  the  cross-examination  of  O'Neil  and  his 
wife,  are  material  for  your  consideration ;  be- 
cause Uiev  show  the  great  industry  which  luui 
been  used  to  examine  into  the  history  of  these 
people,  for  the  purpose  of  impeaching  their 
credit :  whether  it  shall  have  that  effect  is  for 
vou  to  determine.  By  the  testimony  given 
by  witnesses  upon  the  part  of  the  crown, 
many  of  the  capital  charges  are  supported ; 
and  It  will  be  for  you  to  say,  whether  the  tes- 
timouy  of  the  witnesses  for  the  prisoners  has 
had  the  success  of  doing  away  the  evidence 
for  the  crown ;  all  agreeing,  positively,  as  to 
the  identity  of  the  prisoners,  and  as  to  the 
facts  stated  to  he  committed  by  them.  The 
evidence  for  the  prisoners  goes  to  show  that 
they  were  not  of  the  party;  and  one  of  the 
witnesses  for  the  prisoners  swears,  he  does  not 
believe  that  O'Neil's  house  was  attacked; 
how  far  that  declaration  goes  to  destroy  the 
credit  of  that  particular  witness  you  will  de- 
termine, when  you  find  all  the  other  witnesses 
concurring  io  the  fact^  that  not  only  O'Neil's 
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crimes.  Still  more  mm  I  convinced,  if  Ihere 
exiHted  among  persons  of  a  higher  descriptioD, 
any  individuals  infatuated  enough  to  abet, 
countenance,  or  connive  at  the  outragea 
which  disgrace  your  county,  that  those  shcSrt- 
sighted  and  profligate  men  will  now  open  their 
eyes  to  the  frenxy  and  wickedness  of  such 
conduct.  If  the  base  influence  of  an  unwor- 
thy panic  has  been  capable  of  relaxing  the 
vigour,  or  neutralizing  the  activity  of  any  man 
in  this  critical  moment,  which  calls  fur  tlie 
vigour  and  activity  of  all,  I  am  confident  that 
a«ch  an  abject  prmciple  stands  now  abashed 
and  rebuked.  But  above  all  do  I  persuade 
myself,  that  every  loyal  and  honest  man  now 
feels  himself  cheered  and  inspirited,  assured 
oftheeflicacy  of  the  laws  and  confident  in 
the  protection  of  the  government. 

The  prosecutors  in  this  case  are  ^oung  men 
of  the  name  of  Brett.  They  reside'  in  the 
house  of  their  father,  not  very  far  from  this 
town;  they  are  persons  of  decent  and  orderly 
character,  and  in  conscouencc  of  their  distin- 
guished loyalty  upon  all  occasions,  they  had 
been  entrusted  with  arms  for  the  protection 
of  their  persons  and  property.— To  seize  those 
ams^  became  an  object  to  the  banditti  of  mis* 
creanis,  who  now  infest  this  country^  and 
vrithin  this  fortnight,  upon  the  day  laicf  m  the 
lodietraeM,  the  babiution  of  this  peaceable 
tud  innocent  fiimily  was  assailed  oy  a  nu- 
merous assemblage  of  those  nifiians,  amonj; 
whom  the  prisoners  at  the  bar  was  parti- 
cularly active. — ^I'hey  demanded  the  arms: 
the  oretts  refused  them— they  fired  into 
the  house,  and  in  vain  attcmiited  to  force 
it— the  old  father  was  woundeu,  hut  the  fire 
was  returned  by  his  sons — and  so  spirited  was 
the  defence,  that  the  attack  would  have  prov- 
ed inefl'ectual,  if  the  assailants  had  not  threat- 
ened to  iHirn  the  house  and  partly  carried 
theii'  threats  into  execution.  Tiico,  and  not 
tiU  then,  did  those  gallant  young  men  sur- 
render, and  give  up  those  anns  which  their 
courage  had  showed  them  so  worthy  to  cariy. 
The  triumphant  party  retired  with  their  spoil, 
and  the  pnmner  at  the  bai  has  been  since  ap- 
prehended in  consequence  of  the  prosecutors 
following  up  their  spirited  resistance,  by  giv- 
ing int'urmation  to  a  magistrate. 

Such  are  the  few  facts  of  the  present  case. 
The  offence  imputed  to  tlie  prisoner,  is  b}r  the 
laws  of  the  land  most  properly  made  capital; 
and  if  his  guilt  shall  be  proved  to  vour  satis- 
fiAction,  he  must  atone  for  it  with  his  life. 
You  will  hear  it  proved  by  evidence  which,  if 
my  instructions  do  not  deceive  me,  must  sa- 
tisfy your  minds.  If  you  shall  believe  that 
evidence,  the  highest  duties  and  the  most  so- 
lemn obligations  call  upon  you  to  convict  the 
prisoner.  If  you  do  not  Mlieve  it,  you  are 
oound  to  acquit  him.  If  you  entertain  a 
doubt  of  his  guilt,  you  are  also  bound  to  acquit 
him ;  but  you  will  remember,  gentlemen,  that 
such  a  doubt  as  warrants  an  acquittal,  must 
not  be  light  or  capricious;  such  as  timidity  or 
passion  pconpts,  and  weakness  or  corruption 


readily  adopts:  it  must  be  such  a  doubt,  as 
upon  a  calm  view  of  the  whole  evidence,  a 
rational  understanding  will  suggest  to  an  ho- 
nest heart; — the  conscientious  hesitation  of 
minds,  not  influenced  by  party,  preoccupied 
by  prejudice,  or  subdued  by  ,fear. 

Believe  me,  ecntlcmen,  that  upon  the  dis- 
charge of  the  duties  of  jurors,  much  of  the 
fate  of  your  country  depends.  In  vain  are 
those  vigorous  laws  m  force,  which  have  been 
so  maliciously  represented  and  so  credulously 
believed  to  have  expired — in  vain  is  your 
magistracy  armed  with  those  strong  autho- 
rities and  extensive  powers,  which  in  seasons 
of  public  disturbance  arc  committed  to  their 
hands— in  vain  has  the  vigilance  of  his  ma- 
jesty's government  brought  justice  home  to 
your  doors,  by  issuing  a  special  commission  at 
this  unusual  season — if  men,  impanelled  like 
you,  iu  the  discharge  of  the  most  awful  duty, 
can  be  found  to  triSe  with  your  consciences, 
forget  your  oaths  and  betray  your  country. 
That,  in  seasons  of  public  commotion,  disaf- 
fection should  prevail,  and  tliat  panic  should 
be  excited,  is  only  what  we  must  expect ;  but 
I  trust  in  God,  that  neither  will  ever  be  found 
invading  and  prophaning  that  sanctuary  of  the 
law— a  jury  box.  I  fear  no  such  consequence 
in  your  respectable  county.  1  am  satisfied 
that  you  will  do  your  duties.  If  you  do  not, 
take  upon  yourselves  the  conscouenccs.  If 
this  atrocious,  though  contemplible  insurrec* 
tion,  should  get  head  in  your  county,  in  con- 
sequence of  impunity  and  encouragement^ 
and  in  its  formidable  progress  involve  the  ruin 
of  all  that  is  dear  and  valuable  to  you,  it 
would  be  a  melancholy  aggravation  of  your 
misfortunes  that  they  ought  to  be  attributed 
to  yourselves. 

George  Brett  sworn. — Kxaniined  by  Mr. 
Sergeant  Moore. 

Where  do  you  live  ?— I  live  in  Ballyg|ass» 
near  Tobbercorry. 

At  whose  house?— At  my  father's  house. 

What  is  his  name  ?  -George  Brett 

How  many  sons  has  he  living  with  him?— 
There  were  three  at  the  time. 

At  wliat  time?— At  the  time  of  the  atltrk. 

Name  them? — William,  Christopher  and 
myself. 

When  was  the  attack  made  upon  tlie 
house?— On  Saturday,  the  l6th  of  November 
last. 

Were  vou  at  home? — I  was. 

Describe  to  the  Court  and  jury  the  na- 
ture of  the  attack,  and  at  what  time  of  the 
night  it  was? — About  the  hour  of  eleven  al 
niaht,  there  came  a  partv  about  the  Ikmisc 

Was  the  door  fastened  ? — ^Not  at  that  time, 
Christopher  heard  a  noise  and  stepped  for- 
ward to  the  door,  and  saw  a  man  lurking;  he 
then  stepped  backjto  where  I  sal  and  said  there 
was  a  man  at  the  door :  we  were  surprised ;  this 
being  a  second  attack,  we  ran  to  the  door  ami 
looked  out,  and  saw  a  party ;  we  then  mada 
forward  to  where  we  hao  the  arms. 
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Wlicre  was  tbatP-— In  the  barnyjoioing  the 
boaae. 

Wbatanns  Kad  yoa  there  ?—-W«  had  two 
gam  and  apialol. 

WboK  firoperty  were  ihcy  ?— The  guns  be- 
longed to  Christopher.  The  pistol  belonged 
to  Dijf  brutticr  Patrick,  who  was  not  there  at 
the  time. 

When  yon  got  to  the  barn,  what  did  yon 
doP^When  we  entered  the  l>arn,  we  closed 
the  door,  and  made  to  the  arms :  Christopher 
took  the  pistol  and  presented  H  out  of  tlie 
window,  be  gave  me  one  of  the  guns  and  I 
presented  h  also,  and  snapped  h,  but  it  did 
aot^off. 

Did  Toa  snap  the  gim  at  the  time  ?-^I  did, 
while  the  party  were  breaking  the  windows  of 
the  dwelling  house. 

Did  you  hear  the  windows  breaking? — I 
did. 

Dtdyoa  discover  the  cause  why  the  gun 
did  not  go  off  ?— I  did  not. 

What  did  the  party  do  ?— They  heard  the 
imse  of  tbc  snappmg  of  the  gun  and  perceived 
where  we  liad  the  arms,  and  called  out, 
'  Here  is  the  arms.**  My  brother  Christo- 
pher took  another  gun,  opened  the  door  and 
mapped  at  them  and  burned  priming,  by 
winch  they  aaw  the  clearer,  vhere  the  arms 
wcf  e :  they  then  rushed  forward  and  made  a 
ponch  of  a  gun  at  the  window,  and  drove 
It  in. 

Did  Christopher  close  the  door  after  snap- 
pingthe  gun  ?— He  did. 

wbalfid  they  do  aflrr  that?— They  pushed 
in  a  shutter  of  a  window  of  the  house,  and 
then  came  forward  towards  us,  calling  out, 
"  Take  care  of  the  window  and  the  door," — 
thcv  fired  a  shot  through  one  of  the  windows, 
and  demanded  the  arms. 

Did  you  give  them  ? — I  refused  giving  them 
and  said,  I  had  but  one  life,  and  one  eiin,  and 
I  woukl  lose  my  life,  before  I  woula  give  up 
my  arms. 

What  was  the  consequence  of  tliat  answer? 
—They  told  me,  they  would  set  the  house  on 
irr,  if  I  did  not  give  out  the  arms. 

Did  they  do  any  thing  to  show  that  inten- 
tm  '—They  went  to  the  haggard  and  got  a 
shcsf  and  made  a  light  and  I  thought  the 
phee  was  on  fire. 

How  near  is  the  bam  to  the  house?— It 
joins  the  bouse. 

Is  it  under  the  same  roof  ?— ^It  is. 

Did  any  of  the  family  sleep  in  the  bam?— 
1  and  one  of  my  brothers  slept  in  it. 

What  did  the  party  do  afterwards?— They 
sel  fire  to  the  straw  and  ]iut  it  to  the  house, 
and  I  imagined  the  house  was  on  fire,  before 
I  submitted  to  eive  op  the  arms. 

Did  YOU  see  tbe  fire?— I  saw  them  get  on 
the  waU,  with'the  fire,  to  put  it  to  the  thatch, 
aari  then  I  said,  I  would  give  up  the  arms, 
nther  than  let  the  liouse  be  burned. 

INd  jDQ  nve  diem  any  ?— 'I  did ,  I  handed 
out  tiw  gim,  and  the  pistdl. 
'  you  see  any  mors  of^them'?— They  de- 


manded the  harder,  that  I  should  give  up  two 
stand  more. 

Had  you  two  stand  more?— Ko,  bu^  one 
gun. 

Did  you  give  that  one  ?— 1  -did  not. 

What  didthey  do  aflerwtrrds  ?— They  said 
they  would  bin^  the  house,  if  the  remainder 
of  tne  arms  and  ammunition  were  not  given! 
to  them.  My  brother  gave  them  some  WB^^ 
munition,  and  a  powder  horn :  but  they 
threatened  severely,  if  they  did  not  get  the 
remainder.  I  told  them,  I  would  go  out  to 
thcni,  and  let  them  use  me,  as  they  filnrd. 
They  told  me  I  should  not  go  out,  as  some  of 
the  party  would  imnre  me.  I  said,  I  would 
open  the  door  ana  let  them  in^  so  I  opened 
the  door,  and  they  came  in  and  got  acandlcj 
and  some  of -them  disgoise<l  themselves. 

How  did  they  disguise  themselves  ? — ^They 
put  handkerchiefs  upon  their  hats,  and  held 
them  in  their  mouths. 

In  what  part  of  the  house  was  this?— In  a 
small  room  in  the  barn,  where  we  slept. 

What  did  thev  do  then  ?— W*hen  they  got 
the  candle,  and  began  to  search,  one  of  the 
men  dropped  his  covering :  under  the  "bed 
they  'got  some  ammunition,  and  another 
powder-horn  and  a  gun,  which  we  threw  there 
for  concealment. 

Was  the  man,  who  dropped  his  covering, 
one  of  the  party  who  was  searching'?— He  wa» 
tbe  chief  head  man. 

How  long  were  they  searching  ?-— They 
were  ten  minutes  searching  the  place. 

Were  you  there  all  the  time  ? — I  was :  they 
planted  a  cen  try  over  me,  and  viould  not  lei 
me  stir. 

Look  round,  and  try  if' yon  see  any  of 
that  party  here?— This  man  (pointing  to  Xhi 
prisoner)  was  one  of  the  men  in  the  house. 

Was  he  the  guard  over  you  ?— No,  he  was 
not. 

Was  he  doing  any  thing?— He  was  Jearcb- 
ingabout  and  looking  for  arms. 

Did  yon  ever  know  Thomas  firennan  he- 
fore?— Yes,  sir,  I  did;  I  saw  him  pretty 
often. 

Where  did  you  sec  him  ?— I  saw  him  in  his 
own  house. 

Was  he  the  man  who  lost  his  covering  ? — 
He  had  no  covering. 

Where  did  he  live  ? — ^At  Camalacky. 

How  fiir  is  that  from  your  father's  house  ? 
—About  three  quarters  of  a  mile. 

Have^ou  ever  seen  him  in  other  places  ?— 
I  have,  in  neighbours  bouses. 

'Did  they  iBll away'?— When  they  sot  the 
gun,  which  wSbad  concealed,  they  called  oof 
afoud,  that  they  had  got  it :  one  of  them  said,' 
*'  What  ?'' and  the  man  said,  **  By  the  law  we 
have  got  a  fine'blunderbuss." 

Your  father  was  in  the  house  all  this  time  ? 
—He  was  in  the  kitchen. 

Did  you  see  any  thing  happen  to  him  ?— 
No ;  but  what  he  told  me  afbsrwards. 

Did  you  see  any  mark  upon  him  ? — He  had 
a  iiuGfk  and  a  iurapupon  his  eye-brow,  whidb 
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be  isid  was  grued  by  a  ball  fired  in  thfough 
the  window. 

Is  your  father  here  ?-*-No  sir,  he  is  old  and 
weak,  unable  to  come  here. 

Has  he  been  from  home  this  some  time  f — 
Not  this  half  year. 

Is  he  able  to  come  here?— He  is  not  able  to 
ri^  half  the  way. 

Qtorgt  Brett  cross-examined  by  Mr.  Davy.— 
Prisoner's  Agent 

How  soon  after  this  night  did  you  lodn  in- 
formations ?— On  Monday  or  Tuesday  follow* 
inc. 

What  day  of  the  week  was  the  attack  upon 
your  house  ?— Upon  Saturday. 

Did  you  bear  of  any  rewards  offered  for  pro- 
tecuting  these  people?— Not  at  that  time. 

Were  you  in  Sligo  a  short  time  before  ? — I 
do  not  recollect  being  in  Sligo  for  six  months 
before. 

Were  you  in  Tubercorry  or  Banada?— I 
was. 

Did  you  see  any  papers  posted  up  there  P— 
I  did  not 

Did  YOU  hear  of  any  rewards  being  offered  ? 
— I diiinot hear  it,  till  such  time  as  I  was 
brought  to  lodge  informations. 

Was  it  not  under  the  impression  of  reward, 
that  you  Drosecutod  ? — It  was  not  from  lucre 
ait  reward  that  I  did  so. 

Who  brought  you  to  lodge-'  informations  ?— 
I  got  a  summons  from  m^or  Bridgham ;  I 
was  afraid  to  go  voluntarily. 

What  hour  of  the  night  was  the  party  at 
iStub  house?  was  it  between  eight  and  nine  ?— • 
It  was  afler  that  to  my  opinion. 

Are  you  certain  as  to  the  time? — ^I  had  no 
watch ;  but  to  the  best  of  my  opinion  it  was 
eleven. 

A  Juror.— Is  the  prisoner  the  person  who 
found  the  gun? — ^No  sir,  it  was  not :  it  was 
the  captain,  as  I  thought  who  commanded. 

Mr.  Davy.- -Would  you  have  gone  volun- 
tarily to  lodge  informations,  if  you  had  not 
been  summoned  by  major  Bridgham?— 
I  would,  if  I  was  not  afraid  of  being  put  to 
death. 

Ckriiiopker  Brett  sworu.— Examined  by  Mr. 

Webber. 

Where  do  you  live  ?— In  the  parish  of  Rath* 
condran. 

In  your  father's  house  ? — ^Yes. 

Were  you  there  in  November?— I  was. 

Did  any  thing  happen  there  f — ^There  did. 

State  what  it  was  r— A  nun^er  of  persons 
calling  themselves  Thresher^dtme  to  my 
my  father's  house  about  eleven  o'clock  at 
night 

What  did  ihey  do  ? — ^Thcy  broke  in  the  win- 
dows, and  fired  in  shots  at  the  windows,  and 
demanded  arms. 

Was  any  mischief  done  by  the  shots  ? — A 
ball  slightly  grazed  my  father. 

What  did  you  do  ?— When  I  heard  two  or 
three  shots,  I  discharged  a  pistol  out  of  the 
bam  at  them. 


Did  they  get  into  the  house  ?-^Tbey  went 
into  the  kitchen,  and  I  remained  in  the  barD» 
till  tbey  brought  a  sheaf  of  oats,  with  which 
they  threatened  to  fire  this  place,  if  the  arms 
were  not  given  out.  Upon  that,  we jgave  out 
a  gjun  and  a  putol,  and  kept  another  guo, 
which  we  denied  them,  and  they  swore  they 
would  bum  the  house,  if  thev  did  not  get 
more.  We  told  them  we  woold  let  them  in 
to  search,  which  we  did,  and  tbey  found  the 
gun,  which  we  were  keeping  from  them. 

Did  they  ask  for  ammunition  ?— Tb^  did  ; 
and  I  gave  them  part,  and  threw  more  under 
the  bM ;  and  when  they  came  in  they  found 
it,  and  took  it  with  them. 

Did  you  know  any  of  the  par^  f — No^  I  did 
not. 

A  Jvror.— Were  you  in  the  house  the  whole 
time  ? — I  was  in  the  bam. 

Mr.  TTf Mer.— Was  there  a  light  ?— We  had 
no  light  in  the  bam ;  but  when  they  came  in, 
tliev  got  a  candle. 

were  you  acquainted  with  the  prisoner  any 
time  before  P<— I  had  a  slight  acquaintance 
with  the  prisoner;  but  I  cannot  swear  he  is 
the  identical  man. 

Was  any  of  the  party  disguised  ?—  -Some  of 
them  had  handkerchiefs  upon  their  faces :  he 
that  searched  the  bam  wore  a  handkerchief 
upon  his  hat. 

Ckrutupher  Brett  cross-examined  by 
Mr.  Davy, 

Had  you  as  good  an  opportunity  of  seeing 
these  persons  as  your  brother  ?— I  do  not  sup- 
posojl  had. 

For  what  reason  had  you  not? — I  was 
not  so  well  acquainted  with  this  roan  as  my 
brother  ? 

You  swore  you  did  not  know  any  of  the 
party  ?— f  did  not  see  the  prisoner,  so  as  to 
ienow  he  was  there ;  perhaps  my  next  door 
neighbour  might  be  there,  and  I  not  know 
him. 

What  hour  was  it  ?— About  eleven. 

Might  it  not  be  between  eight  and  nine  ? — 
It  was  later :  to  the  best  of  my  opinion,  it  was 
eleven. 

Jarors.— Were  your  brother  and  you  near  to 
a  tall  man  in  the  bam  ? — I  was  near  to  him. 

How  close  to  him  ?— Within  two  or  three 
feet  of  him :  we  were  guarded,  while  they 
were  searching. 

Was  there  a  lieht  ?— There  was  a  candle 
with  the  men  searching  for  arms. 

How  near  was  that  to  you?— They  were 
up  and  down  the  room :  my  back  was  to  the 
light. 

WilUam  Brett  sworn. — Examined  by  Mr< 
SoUeitor  Genera  t,- 

Are  yon  a  son  of  George  Brett  ? — Yes. 

Were  vou  in  his  bouse  on  the  16th  of  Ko 
vember  last  ?— I  was. 

Do  you  recollect  any  thing  particular  hap- 
pening ?'^*There  did:  there  came  a  knot  of 
people  aboat  the  boost. 
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Ai  what  hour  ?—Ab6iil  eleven  at  night. 
Wcare  fhey  disguised  ?— I  saw  one  man  who 
bad  a  bandkarcbief  down  upon  his  face. 

What  did  they  do?— They  broke  in  the 
wibdow8»  and  demanded  arms,  and  fired  some 
tfiM^  and  I  handed  out  a  musket  belonging 
to  WUliam  Ross  of  Ballymoat. 

Ton  were  in  the  house  aU  this  thne  F— I 


What  more  did  they  do?— They  ordered 
fbtt  door  to  be  dpcned,  threatening  to  fire  the 
boose;  I  opened  the  door;  and^hey  swore 
fbcy  would  take  my  life,  if  they  did  not  get 
mora  arms ;  1  said,  I  had  no  arms  in  the 
boQK,  bot  my  brothers  had  the  arms  in  the 
bam.  Th^  then  swore  they  would  take  my 
lif^,  Ibr  not  letting  them  in  at  the  first  at- 
ten?pt.  I  got  out  into  the  street ;  and  it  being 
darky  they  did  not  perceive  me  more  than 
one  of  thanselves  for  a  time.  I  had  not  my 
bat  on ;  and  upon  discovering  me  they  gave 
mk  a  few  strokes  witii  a  s^kaod  drove  me  in. 
I  ranuuaed  some  time,  and  got  out  agun,  and 
Md'hi  the  garden. 

00  you  know  anjr  of  the  party  ?-On]y  lb 
iht  best  of  my  optnk>n. 

Turn  about  and  say,  whether  you  see 
aoj  of  tbem  here?— 1* think  this  man  was. 
lIVuntin£.to  Terence  O'Brien,  who  was  in  the 
same  inoictment,  but  not  upon  trial.] 

06 yoQ  kndw  axiy  other? — No,  I  do  not. 

Dkl  your  fiither  meet  any  injury  that  night  ? 
-«Tbey  struck  him  with  a  gun,  and  a  nali 
sRglhtly  graaed  him  in  the  temple. 

[Not  cross-eaamined.] 

CfBrr..^Wera  yoa.in  the  barn  at  all  f— No 
Iwaanot. 

M^  Jmmt  Bridgkam  sworn. — Examined  by 
Bir.  Sergeant  Moore, 

Do  yon  know  these  people,  of  the  name  of 
Brett  ?— Not  till  they  came  to  lodge  informa- 
tions. 

Afaiost  the  prisoner  F^-Yes. 

How  came  thejr  before  you?— In  conse- 
fNOce  of  having  issued  a  summons. 

Had  you  besjd  of  the  attack  upon  their 
kiMN-Ibad. 

And  you  tlunigbt  it  yoUr  duty  to  summon 
iii»?-.Idid. 

Did  tbey  attend?— They  came  the  next 
Boming. 

And  you  took  their  informations  ?— I  did. 

[Case  closed  on  behalf  of  the  Crown.] 

DEFENCE. 

Mm  Hart  sworn.— Examined  by  Mr.  Davy. 

Do  you  recollect  the  15th  of  November 
b«t?— Ido. 

Do  you  know  Thomas  Brennan  ? — I  do. 

Did  you  see  him  that  day  ?— I  did. 

Where?— On  the  main  road  between  Sligo 
and  Foxford. 

At  what  hour  ?'-*Between  eight  and  nine. 
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Was  it  near  his  own  house  ?-^It  was  near  a 
musket  shot. 

Did  you  continue  with  him  any  Ume  ?— I 
did,  till  he  got  to  his  own  house. 

Did  you  remain  there?— No,  I  was  tired, 
and  thought  it  too  long  to  remain. 

Was  there  any  person  along  with  you?— - 
Yes,  Martin  Sweeny,  and  a  girt. 

Is  she  here  ?— No. 

What  is  her  name? — Catharine  Brennan. 

Did  you  hear  of  the  Threshers  being  out 
that  night  ?— I  did ;  I  heard  the  alarm  of  the 
people  and  guns. 

In  what  direction  ?-^At  that  place. 

What  place?— Brett's  house. 

Was  that  before  you  saw  Brennan?— It 
was. 

What  passed  when  you  heard  them  ?— The 
gtrl  first  took  notice  of  it,  and  warned  us,  that 
Uie  Threshers  were  out. 

Did  you  hear  any  shots?— We  did  bear 
shots  fir^. 

Was  it  after  that  vou  met  Thomas  Bren* 
nan?— Itwas;  and  after  parting  with  him  at 
his  own  house,  I  heard  more. 

What  distance  from  Brett's  house  were 
yon  ?— A  mile  and  a  haJf.  across  a  bog  and 
dangerous  places;  it  would  be  better  to  go 
three  mile  of  the  road,  than  cross  it. 

When  ][ou  came  to  the  prisoner's  house, 
did  he  go  in  ? — He  went  in  before  my  face. 

And  you  heard  the  shots  at  Brett's  house  at 
that  time  ?— We  did  indeed. 

John  Hart  cross-examined  by  the  Attorney 

General, 

How  far  do  you  live  from  Brennan's  house  ? 
— ^In  the  next  village. 

How  far  .is  that?- -The  two  quarters  of 
ground  adjoin. 

Are  you  lOQ  yards  from  him? — It  is  100 
perch  oistant,  and  more  by  taking  a  round 
with  a  beast. 

Which  of  you  lives  nearest  to  Brett?— I 
am. 

Were  you  on  that  day  in  the  market  of 
SMgo  ?— I  was. 

Who  was  along  with  you? — Martin  Sweeny. 

And  he  returned  with  you  ?->-Hc  did. 

Where  does  he  live  ?— In  the  next  village 
again. 

How  near  to  Brett's? — ^Nearer  than  roe. 

How  far  from  Sligo  do  you  live  ? — About 
fourteen  miles. 

Was  it  the  market  day  of  Sligo? — It  was. 

What  were  you  doing  there? — Selling  a 
hide. 

How  did  you  carry  it  ?— Upon  a  beast ;  a 
mare  th^it  was  slow  of  foot,  and  not  able  to  go 
fast. 

Did  vou  ride  all  the  way? — No,  I  footed 
some  of  it. 

Why  ?— To  let  the  girl  ride. 

At  what  time  did  you  leave  the  market  ?— 1 
can't  tell. 

To  whom  did  you  sell  the  hide  ?— I  do  nal 
know. 
\      F 
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You  never  saw  him  b«fore  f — No. 

Nor  heard  his  name  ?— No,  indeed. 

At  what  time  did  you  reach  Sligo  ? — At 
ten. 

Did  you  meet  a  ohap  immediatiely  for  your 
hide } — I  did  not  for  some  tkne.  ' 

About  what  time  did  you  sell  it?— About 
two  o'clock. 

Then  you  eat  your  dinner  ?— I  did,  and  was 
walking  about  for  a  time. 

But  you  dined  in  Slieo?— I  did. 

Where  P — At  the  widow  Brennan's. 

Dkl  any  one  dine  with  vou  ?— It  is  all  the 
dining  was  a  piece  of  bread  out  of  my  pocket, 
and  some  drink. 

You  remained  some  time  aAer  ?-*Yes. 

What  time  did  you  set  out  ?— I  can't  say ; 
it  was  dark  before  I  got  to  Ballasadere. 

Did  Martin  Sweeny  go  with  you  the  wbol^ 
way?— He  did;  I  wished  to  have  company; 
the  journey  was  long. 

You  were  afraid  to  meet  the  Threshers? — ^I 
did  not  care  to  meet  them. 

They  are  a  lawless  set  of  people  ?— No, 
they  are  not;  I  have  nothing  to  say  as  to 
that. 

How  far  did  youjBO  befpre  you  heard  talk  of 
the  Threshers?— Within  thirty  perch  of  Bren- 
iian's  place. 

Yon  were  alarmed  at  bearing  of  it?— We 
did  not  like  to  hear  of  it 

What  was  the  first  alarm  you  heard  P— I 
told  you  before. 

Tell  it  again  P— We  heard  the  noise  of  dogs^ 
talk  of  people,  and  report  of  guns. 

Was  this  the  noise  of  the  Threshers  ?— Ac- 
cordii^  as  we  judged,  it  was. 

Which  did  you  hear  first,  the  voices  of 
the  |)eople,  or  the  noise  of  the  guns  P— The 
voices. 

How  far  did  you  go  aAerwards,  before  you 
heard  the  noise  of  the  guns?— Not  seven 
yards. 

Did  you  stop  to  listen?— No. 

You  continued'  to  walk  quietly  on? — We 
did. 

And  Brennan  went  into  his  house  ? — Yes. 

And  you  went  on  to  your  own  house  ? — ^Yes. 

And  vou  heard  the  noise  still  as  you  went 
on?— Yes. 

And  Martin  Sweeny  went  forward  to  his 
own  house  ?— No,  he  slept  in  the  village  that 
night ;  there  was  a  bad  step  for  him  to  go. 

How  far  is  his  house  from  yours  P — About 
150  perches. 

So  he  stopped  for  the  night  without  going 
home,  though  within  160  perches  of  his 
house?— He  did;  the  night  was  bad;  there 
was  rain.  > 

When  did  it  begin  to  rain  ?— Just  before  we 
got  home. 

Was  it  before  you  heard  the  noise  ?— No ; 
ive  got  into  the  house  before  the  rain  began. 

How  long?— Not  long;  about  five  minutes. 

Then  Brennan  and  you  got  into  your  houses 
before  the  rain  ?— Yes. 

Did  Martin  foresee  that  the  rain  was  com- 


ing P— He  did  not  like  to  go  home  in  the  dark; 
he  is  a  delicate  man,  and  tlie  place  was 
boesy. 

How  long  might  be  the  time,  between  your 
first  bearing  the  barking  of  the  dogs  and  Kt» 
ting  to  your  own  house  P— Not  mor^  than  nom 
twenty  to  thirty  minutes. 

How  near  were  you  to  Brennan*s  house, 
when  you  first  heard  the  noise?— Within  a. 
musquet  shot. 

And  you  kept  your  horse  walking  all  the 
time?— Yes. 

How  long  were  you  travelFmg  from  Bcen- 
nan*s  house  to  your  own  ? — I  can't  toll. 

Were  you  half  an  hour  ?— No.  It  was  more 
than  ten  minutes. 

Was  it  before  or  aAer  vou  parted  Brennan, 
that  you  heard  the  noise  ? — It  was  after. 

How  many  shots  dkl  you  hear  af\er  you 
parted  Brennan  P — One  or  two  shots. 

Were  there  any  fired  after  you  sot  home  P 
—I  do  not  know;  for  I  did  not  £sire  to  go 
out  aAer  I  got  home,  being  tired. 

Did  you  make  any  inquiry  what  was  going 
on  P— No. 

Who  were  in  your  family  ?— A  wife  and  sis 
children. 

Did  they  hear  the  aoiseP— They  did  iiot> 
th^  were  not  out. 

Did  Martin  Sweeny  say  whether  he  would 
go  home  or  not  P— He  was  in  doubt  whe- 
ther he  would  or  not,  because  of  the  bad  stop. 

What  did  he  do  with  his  horse  P— He  lefi  it 
at  his  sister's  at  grass. 

How  soon  aAer  did  you  hear  the  particu- 
lars of  Brett's  house  being  attacked  P— When 
I  went  to  prayers  the  dav  following. 

Did  you  see  Martin  Sweeny  there? — ^No: 
be  was  a  little  stiff  and  did  not  go. 

When  did  you  see  him  aAerwards  ? — ^No% 
for  some  days. 

When  did  you  learn  that  he  did  not  go  home? 
— Prom  bis  sister's  children. 

How  far  does  she  live  from  you  ?— Twenty 
or  thirty  yards. 

Was  it  the  next  day  they  lold  you  that  he 
did  not  go  home  ?<-No :  the  day  aAer. 

You  asked  them,  whether  be  vrent  home  or 
not  P— No ;  they  told  me. 

Why  did  they  toll  you  P— Because  they  were 
talking  together. 

What  did  thev  say  about  it  P— They  told 
roe  on  the  Monday  that  he  did  not  go  bome, 
being  in  dread  of  the  badness  of  the  stop. 

Yeu  said  it  was  the  badness  of  the  night 
thai  prevented  him  ? — It  was  both  he  was  in 
dreaaof. 

Had  a  drop  of  rain  fallen  before  you  parted  ? 
— ^There  were  drops  in  the  wind«  and  it  seem- 
ed that  it  would  rain. 

Did  tlie  sign  of  the  rain  make  the  step  bad  ? 
-No.  * 

Could  he  not  have  been  home  in  five  mi- 
nutes?— No :  with  a  beast  he  could  not,  un- 
less he  went  round  half  a  mile. 

Could  he  not  walk  there  P— No ;  he  is  a  stiff 
man. 
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Did  ht  not  walk  about  the  town  of  Sligo  at 
the  market  ? — Ue  did. 

Has  he  not  a  famil;^  ? — He  has. 

How  many  f — A  wife,  and  four  or  five  chil- 
dren. 

And  be  bad  got  back  within  150  perches  of 
his  house^  and  would  net  go  home  from 
dread,  as  you  say,  of  the  n»d  and  the  weather  ? 
— He  would  not. 

Wlien  his  sister^s  children  told  you  of  his 
sleeping  there,  had  you  heard  of  tlie  prisoner 
beii^ cnarzed  with  this  offence? — No. 

when  did  you  hear  it  f— When  be  was 
taken  up. 

Wlien  was  that?— In  the  same  week. 

When  did  you  mention  what  you  could 

rrove  on  the  trial?— I  never  mentioned  itytill 
came  here. 

Didyouerertellany  person  that  you  were 
with  Brennan  that  night?— -No,  not  till  I  waa 
mmoioned. 

When  was  that  ?— Tiiesday  laist.. 

You  knew  that  Brennan  vras  charged  with 
this  oflence,  and  that  he  must  be  innocent,  ac- 
cording to  your  account,  and  yet  you  never 
mentkiDed  the  matter  till  Tuesday  last?— I 
dkl  not  tell  it. 

Why  did  you  not  immediately  tell  that  you 
could  prove  his  innocence? — Because  I  did 
BUfioderttandit. 

When  did  you  meet  your  neighbour  Mar- 
tin ader  that  night?— I  never  saw  him  after- 
wards till  last  Tiiesday. 

Did  it  never  occur  to  you  when  Brennan 
was  charged  with  this  ofience,  to  go  to  Martin 
and  talk  of  it?— I  never  though  t  of  it— [^.B. 
It  appeared  that  Brennan  was  committed  on 
the  iOtfa  of  November.! 

Dad  you  see  any  of  firennan's  family  aAer 
dK  charge  was  made  f — I  did ;  I  saw  his  wife. 

Did  you  say  any  thing  to  her  about  it  ?— She 
knew  it  aH  herself. 

When  did  she  come  to  you  about  it?— I 
cinnol  aay  the  certain  day. 

Was  it  shortly  before  Tuesday  last?— I 
can't  say,  if  you  were  to  cut  my  head  off. 

Was  It  a  week  ago  ? — I  can't  say. 

Dkl  she  come  to  you  before  you  were  sum- 
moned?— She  did. 

When  was  it  ?— As  near  as  I  recollect  it 
cannot  be  less  than  eight  or  nine  days. 

Did  she  ask  you  any  thing  of  it? — She 
asked  what  I  could  say  and  I  told  her. 

Did  you  not  say  just  now  that  you  mention- 
ed nothing  of  it  to  any«person  until  Tuesday 
hst  ?— I  end  not 

Yeu  did  say  so  and  assigned  as  a  reason 
that  you  did  not  think  about  it?  How  soon 
afier  Brennan  was  charged  did  his  wife  come 
to  you  ? — I  was  never  as3ced  about  it  till  eight 
or  nine  days  ago. 

Then  it  must  be  three  or  four  days  aAer  he 
was  committed  tliat  his  wife  came  to  you  ? — 
Yrs. 

So  she  let  three  or  four  dajs  pass  without 
adLing  you?— She  did  not  know  it  till  himself 
tokl  her. 
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Did  you  tell  his  wife  what  Martin  could 
say?— I  did  not  tell  her  anything  but  what 
I  could  say  myself;  she  knew  it  herself. 

Did  you  speak  to  her  about  Martin?— I  did 
not. 

Had  you  any  conversation  with  the  prisoner 
or  any  of  his  friends  as  to  the  evidence  you 
were  to  give  ? — I  had  not 

Had  you  any  conversation  with  any  of  the 
witnesses  who  are  to  be  produced  ?— No. 

Do  you  know  what  witnesses  he  means  to 
produce  ? — I  do  not  only  myself. 

Have  you  heard  what  witnesses  he  means 
to  produce  ?— Only  Martin  Sweeny  and  Hose 
Brennan,  Who  was  watching  a  child. 

Was  she  summoned?— Sne  was. 

How  do  you  know  ? — ^The  wife  told  me. 

How  often  did  you  see  the  prisoner's  wife  on 
this  business?— Twice. 

Did  you  see  Rose  Brennan  and  Martin 
Sweeny  this  day? — I  did. 

Did  you  talk  with  them  about  vour  evi- 
dence?—We  were  asking  one  another  what 
we  could  do  in  the  town,  and  that  is  all. 

Were.there.any  persons  present  at  this? — 
There  were. 

Who  were  they  ?— I  can*i  s^y. 

Can  you  name  any  of  them  ?— Only  his 
brother  who  lives  in  this  town. 

Did  not  the  prisoner's  attorney  ask  you 
what  evidence  you  could  give?— He  did. 

Did  he  not  also  ask  Martin  what  he  could 
eay  ? — He  did,  Martin  mentioned  more  than 
I  could  say. 

Then  Martin  is  apprized  of  all  the  evidence 
you  can  give?— I  suppose  so. 

When  did  the  prisoner's  attorney  ask  you 
these  questions?— This  morning  after  the 
judges  came  into  court 

Was  Rose  Brennan  present? — She  was. 

Did  you  ever  hear  the  name  of  any  person 
who  was  at  the  attack  on  Brett's  house?— I 
did  not  till  this  man  was  taken  up. 

Mariin  Smetny  sworn. — Examined  by 
Mr.  Davy, 

[This  witness  gave  his  testimony  in  Irish, 
and  an  interpreter  was  sworn  and  desired 
to  ask  the  witpess  upon  his  oath  did  he 
ever  speak  English  to  any  person  ? — He 
answered  only  when  he  was  drunk,  and 
then  he  spoke  a  little  gibberish  of  Eng- 
lish.] 

Do  you  recollect  the  night  of  the  attack 
upon  Brett's  house  ?— I  do,  and  was  in  this 
town  that  day. 

Did  you  see  Thomas  Brennan  that  day  ? — 
I  saw  him  on  the  road,  this  side  of  his  own 
house  as  I  wasgoii^e  home. 

What  hour  of  the  night  was  it?— I  can*t 
recollect  the  hour  or  the  time,  but  it  was  be- 
fore any  person  went  to  bed,  as  I  believe,  it 
mizht  be  about  nine  oVlock: 

Who  was  along  with  him  ? — John  Hart. 

Was  there  any  other  person  there  ?— There 
was  a  girl  firom  the  neiglibouihood,  Catharine 
Brennan. 
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When  did  you  and  Hart  meet?— Wc  met 
in  this  town  and  were  going  home  from  the 
market 

Did  you  hear  any  noise  before  you  met  the 
prisoner  at  the  bar?— The  woman  that  was 
alonjz  with  us  first  heard  thMsoise  and  told  us 
the  Shakers  were  out. 

Did  vou  hear  anj^  shots  fired  that  night?— 

We  heard  the  noise  of  dogs  and  men  and  to 
the  best  of  my  belief  we  heard  the  noise  of 
^ns  before  and  after. 

How  soon  after  you  heard  the  noise  of  the 
dogs  did  you  meet  the  prisoner  f — At  my  own 
garden  next  the  high  road. 

But  how  soon  was  it  f — It  was  90\  half  an 
hour. 

How  far  did  you  walk  together  and  where 
^id  you  part  ? — We  were  togetlier  till  he  went 
into  his  own  house. 

Did  you  hear  any  noise  after  you  parted 
with  the  prisoner  F — I  heard  noise  and  shots. 

What  hour  was  this  f — It  might  be  between 
cine  and  ten. 

In  what  direction  were  the  shots  fired  f— 
The  side  where  George  Brett's  house  is. 

Did  you  hear  any  thine  of  the  attack  the 
next  morning? — On  the  following  morning  I 
heard  there  was  damage  done  to  Brett  the 
night  before. 

Jtlartin  Skcci^  cross-examined  by  Mr.  AUor* 

ney  GeneraL 

Who  told  you  on  the  following  morning 
of  the  damage  done  to  Brett  ? — ^The  people  of 
the  town  ana  the  neighbourhood. 

Was  it  before  you  were  out  of  bed? — It  wa^ 
not,  but  after  I  got  out  of  my  bed. 

What  time  did  you  set  home  that  night  P 
—I  was  at  home  before  the  family  went  to 
bed. 

What  hour  was  that  ? — I  am  not  skilled  in 
watches. 

How  far  is  yoir  house  from  the  place 
where  you  left  tlie  prisoner? — ^Aboutbalfa 
mile. 

Were  you  much  wet  with  the  rain  in  going 
home  ?— There  was  a  river  before  me,  and  it 
was  worse  to  me  than  the  rain. 

Where  did  you  put  your  horse  that  night  ? 
— I  put  him  eating  the  bi^  where  I  always 
put  turn. 

Did  you  eet  any  supper  after  you  went  home 
— I  did,  I  always  set  it. 

Was  it  your  yr'ue  got  your  supper  for  you  ? 
— I  am  not  certain  whether  it  was  my  daughter 
OF  my  wife. 

Do  you  know  John  Hart  well?— I  do. 

Did  vou  see  him  the  next  day  at  the  chapel  P 
—I  did  not. 

Were  you  there  the  next  day  ?— I  was  not 
there;  I  heard  the  priest  would  not  be  let  in, 
and  I  did  not  go  there. 

What  is  become  of  the  girl  who  travelled 
with  you  ?— 1  do  not  know  where  she  is,  but  I 
believe  she  is  with  her  father. 

IIow  far  is  his  place  from  this  town  ? — Fif- 
teen or  sixteen  miles. 


Did  vou  go  into  Hart's  house  that  evening  P 
—I  did  not. 

Whv  not  ?— I  was  not  well,  and  was  in  great 
haste  home. 

Did  you  stop  any  where  until  you  gof 
home? — I  stopped  at  my  sister's  to  smoke  a 
pipe,  and  1  had  a  great  number  of  things  ibr 
the  village,  and  some  tobacco  and  salt  for  oj 
sister. 

Who  held  your  horse  while  you  were  al 
your  sister's? — The  horse  was  at  the  door. 

But  did  any  body  hold  him  ? — She  Uuew 
him  some 'bay  and  there  was  no  occasion  to 
bold  him. 

Why  did  Hart  go  with  you  to  your  sister's  f 
—He  did  not  go  up  for  the  way  to  Ilart'a 
house  is  different. 

Are  you  positive  that  Hart  dkl  not  go  up  al 
all  to  your  sister's? — He  was  along  with  roe  to 
the  turn  of  the  road,  but  did  not  go  with  me 
to  my  sister's. 

How  soon  did  you  see  Hart  after  that  nig^tP 
.^— Not  till  the  Sunday  eight  days  after. 

Where  did  you  see  him  then  ? — At  mass. 

Had  you  heard  at  that  time  that  Brennaa 
was  charged  with  this  business  P— I  did  not 
hear  it  till  he  was  taken. 

Was  he  taken  before  you  met  Haft  at  maMf 
—He  was. 

What  conversation  had  you  and  Hart  about 
the  business  ? — We  had  not  the  smallest  con* 
versation  about  it  that  night. 

Do  you  mean  to  say  that  you  knew  thaf 
Brennan  was  charged  with  Brett's  business, 
that  you  knew  Brennan  was  not  tiiere,  and 
yet  said  nothing  to  Hart  about  ii?— I  did 
not. 

Did  you  tell  Harr  you  were  in  a  hurry  home 
that  night  ?— I  did  not. 

Did  you  tell  him  whether  you  would  ga 
home  or  what  you  were  going  to  doP — t 
did  noty  but  was  going  home  as  quick  as  I 
could. 

When  did  you  see  Hart  last?-- 1  saw  hio^ 
here  a  while  ago  as  I  was  coming  on  the 
table. 

Did  you  see  him  before  that? — I  did. 

Did  you  hear  him  say  what  he  was  to  prove  ? 
—I  did. 

Where  ? — At  the  upper  end  of  th^  town  we 
were  talking  about  the  business. 

Was  any  person  present  ? — I  do  not  know 
there  were  people  within,  tmt  do  not  know 
whether  they  heard  it  or  not 

How  came  you  to  talk  about  it  ? — Because^ 
we  got  a  summons. 

Did  Hart  tell  you  what  he  was  to  say )— > 
He  did,  but  I  knew  it  myself  as  well  as  be. 

Did  you  tell  Hart  what  you  could  sur?— I 
made  no  remark  about  the  business,  but  I  toUL 
Hart  what  I  had  to  say. 

Did  this  conversation  pass  in  the  presence 
of  any  other  person  who  is  to  be  a  witness  f 
—I  do  not  recollect. 

Are  you  sure? — I  think  not. 

Had  you  any  conversation  with  Brennan 
the  prisoner,  that  night  before  he  got  home  ? 
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— Kolhiiig  mora  thao  his  asking  me  about  the 
•market. 

Did  you  ask  bim  about  the  shots  ?•— We  did 
not,  for  it  was  aAer  parting  Breiman  we  heard 
|he  shots. 

How  Umg  after  ?~  A  short  way. 

Were  you  near  enough  to  bear  the  voices  of 
»le^— I  beard  a  noise  of  people  and  of 


Jow  soon  after  the  partios  from  Brennan, 
did  jou  hear  that  noise?— It  was  a  short 
lime. 

Are  you  sure  that  Brennan  was  m  the  hous^ 
when  you  heard  that  noise  ? — I  am  not  sure 
whether  be  waa  or  not,  but  we  left  him  at  the 


Are  you  sure  you  left  him  at  th^  house  be- 
fsre  you  heard  the  noise? — We  heard  the 
aoise  before  we  oamie  to  bis  bouse,  and  after 
we  left  it 

Then  why  did  you  sav  you  had  no  conver- 
aatioQ  with  him  about  the  shots  and  the  noise, 
because  vou  bad  left  bim  before  you  bcara 
any  f — [No  answer.] 

Had  you  any  conversation  with  Brennan 
about  the  noise? — I  had  not 

Did  Brennan  sav  any  thing  about  it  ?«— We 
were  tired  and  baa  no  conversation  about  it, 
4Mijy  asking  about  the  markets. 

Did  any  of  them  say  any  thing  when  the 
girlilold  them  the  Threshers  wero  out?^ 
TbMrdkL 

Who  made  an v  remark  ?— We  stood  and 
listened,  and  cried  we  Jbeard  that  the  Thresh- 
ers were  out. 

Was  that  before  you  met '  Brqaoao  f — It 


How  kng  before?— 'A  small  piece  of  the 
road. 

Dm)  you  leU  Brennan  when  you  met  him  ? 
•-No. 

Whv  not?— Because  he  must  biiVV  beard  it 
lumseu  if  he  was  not  deafl 

Did  Brennan  tell  you  any  thing  about  ii  ?-^ 
He  dkl  not 

What  were  tlie  articles  you  left  at  your 
mter'a  ?— Salt,  soap^  and  tobacco. 

Jsia  Bar/ called  again,  cross-examined  bj 
Mr.  Ativmey  General. 

Had  you  any  conversation  with  any  per- 
son since  you  were  upon  the  table  ?— I  had 


Where  does  the^rl  live  who  travelled  with 
you  the  night  of  Brett's  attack  ? — In  the  same 
town  witli  myself. 

Where  is  she  now  ?— At  home. 

Why  is  she  not  here  ? — Because  she  could 
say  nothing  but  what  we  could  say. 

What  articles  did  you  briaa  firam  Sligo?-^ 
—Salt  and  tobacco  apd  litlk  things  of  that 


How  much  salt  and'  toboc^  did  Sweeny 
l^iiDg?— I  dio  not  know« 

Had  you  much  convenation  with  him  on 
the  way?— Onlv  what  neigbboucs.  say« 

Was  he  drunk  l^JHo,  bye  h»4  90  Wfimt 
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Tell  roe  any  thing  he  said?— I  cannot  re- 
collect 

Was  it  Irish  you  spoke  ? — Itwas. 

Did  he  ever  speak  English  ?— Only  when 
he  is  out  of  his  senses  he  speaks  a  word  or 
two. 

On  what  part  orthe  road  did  you  meet  Bren- 
nan ?— One  hundred  and  fifty  yards  from  has 
own  place. 

Did  you  meet  him  or  did  you  overtake  him? 
^We  met  him. 

Then  why  did  he  turn  back?— Because  ha 
asked  us  about  the  market. 

Which  of  vou  first  heard  of  the  Thresh- 
ers?— The  girl  and  the  man  who  was  withna. 

Do  yon  nfean  Sweeny?— Yes. 

W  hich  first  spoke  of  it  ?— The  girl  did. 

Did  any  one  remark  upon  it  ?— I  gave  ear 
to  it 

Did  the  prisoner  say  any  thing?— We  did 
not  meet  him  at  that  time. 

Do  you  mean  to  say,  you  heard  a  noise  be- 
fore you  met  the  prisoner  ?— Yes. 

How  old  is  the  daughter  of  Sweeny's  sister 
who  told  you  he  was  not  able  to  go  home  »Sa- 
lurday  night  ?— One  of  them  is  twenty  five, 
but  they  both  told  me. 

How  much  land  does  the  sister  hold?-* 
Verv  near  eight  pounds  worth. 

Had  she  a  place  for  graiing  Sween/a  borae  f 
-She  had. 

What  reasons  did  her  daughters  assign  for 
their  uncle  not  goin^  home  ? — I  asked  them 
no  re^ison,  but  he  said  himself  he  was  in  dread 
of  the  weather  and  the  bad  step. 

Mention  what  be  said?— He  sMd  he  was  in 
dread  of  the  weather  and  a  bad  step,  and 
thought  he  would  stay  at  his  sister's. 

Was  it  that  put  you  in  mind  of  inquiiing 
about  him  on  the  Monday  ?— It  was. 

Did  Sweeny  say  any  thingwhen  you  were 
telling  your  evidence  to  Mr.  Davy  ?— I  do  nol 
recol^t  he  said  a  hap*worth. 

Where  was  it?r-In  Kelly's  sbop. 

Wliera  were  you  standing?-— On  the  floor. 

Where  was  Sweeny  ? — £hind  Mr.  Davy.  • 
'  Were  you  all  close  together  ?— We  were. 

Did  Sweeny  snem  to  think  thai  the  aocaont 
you  gave  was  true  ?— I  suppose  so. 

Why  so  ? — Because  he  said  he  had  notUng 
else'to  say  but  what  I  said,  and  hadnn  Engttsh 
to  express  himself. 

Upon  your  oath  had  he  heard  what  ymm 
evidence  was  when  he  said  lhat?«*-He  had. 

Did  you  ever  see  Sweeny  fron  that  night 
till  you  saw  him  here  this  day?*— I  never 
saw  him  from  thnt  night  tiU  I  was  aummoned 
here. 

Did  you  not  meet  him  at  mass  ?— If  I  did  I 
do  not  recoMect, 

Call  it  to  mind?— I  did  not  ace  him* 

Did  you  not  see  him  tha  nasi  day  ?^Ko. 

Did  you  ever  meet  him  from  the  lime  this- 
business  was  laid  to  Brennan's  charge  till  you 
met  him  here?— I  did  not 

Court.— Did  you  go  to  mass  the  Sunday 
aA^r  Biiti'a  house  waa  aAtacked  ?-^  did» 
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Did  you  see  Sweenjr  there  tliat  day  ?  —I  did 
not. 
Do  you  both  go  to  the  same  cliapel  ?— We 

tk). 

Was  it  after  Brett's  house  was  attacked  the 
chapel  was  shut  upf^It  was. 

Then  why  did  you  go  there?— Because  I 
was  obliged  to  go  there  as  well  as  others. 

What  obliged  you? — We  were  obliged  to 
pretend  to  go  to  mass. 

Was  Sweenv  standing  by  with  the  attorney 
Hvhen  you  told  htm  your  evidence  ? — He  was. 

A  /iiror.— How  far  from  Brett's  house  did 
you  meet  Brennan  the  prisoner  f— A  mile  and 
a  half. 

Could  be  have  run  from  Brett's  place,  and 
met  you  on  the  frad  ? — He  could  not. 

Cmifi.— When  vou  met  Brennan  ho  waaou 
the  road  going  from  his  own  house?— He 


At  what  hour  was  it  ?^Abotit  nine. 

Bme  Brennan  sworn.— Eiaroined  by  Mr. 
Davy,  [This  witness  also  gave  her  evi- 
dence  in  Irish,  and  a  person  was  sworn  to 
interpret  it] 

Do  you  recollect  the  night  of  the  attack 
«pon  Brett's  house  ?— I  do. 

Where  were  you  that  night  ?— In  Thomas 
Brennan's  house  from  night  till  morning. 

Where  was  Thomas  Brennan  that  nignt  ?— 
Ha  was  within,  in  the  house ;  he  went  out  for 
a  quarter  of  an  hour  and  returned  again. 

At  what  hour  was  that  ? — I  do  not  know ; 
I  have  no  knowledge  of  hours  at  all. 

Did  you  hear  any  shots  at  the  time  of  the 
attack  r— I  did  not  hear  a  ha'porth  about  it, 
Dor  did  I  leave  the  house  at  all.  There  was 
a  sick  child,  and  I  was  taking  care  of  it  from 
nieht  till  morning. 

Can  you  form  any  opinion  what  hour  it  was 
when  he  went  out  r— I  can  form  no  opinion 
of  it,  but  he  went  out  for  a  quarter  of  an  hour 
and  returned,  and  did  not  go  out  again. 

Was  it  afler  night  fall  ?— It  was  about  bed- 
time. 

Did  you  see  any  other  person  that  night?— 
I  dkl  not  see  an v  body  but  hevd  people  speak- 
ingto  him  on  the  road. 
*  Did  you  know  them  P— I  did. 

Who  were  they?— John  Hart  and  Martin 
Sweeny ;  I  knew  their  voices,  and  I  within  the 
house. 

Did  the  prisoner  leave  his  house  after  that 
oonversation  with  those  people?— He  did  not 
till  morning. 

When  did  he  go  to  bed  ?— Immediately  after 
supper,  he  went  to  bed  at  the  other  side  of 


Did  he  get  up  during  the  night  f — ^He  did 
not,  for  I  was  sitting  up  from  night  till  morning. 

CouU  he  leave  the  house  unknown  to  you  r 
— ^He  could  not 
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What  day  of  tlie  month  was  this  ?— I  do 
not  know,  but  it  was  Saturday  night. 


How  do  you  know  it  was  the  night  Brett's 
house  was  attacked  ? — Because  there  was  a 
report  the  next  day  that  his  house  was  attack- 
Did  you  hear  any  shots  ? — I  did  not  hear  a 
shot  at  all. 

When  your  master  came  in,  did  he  say  any 
thing  to  his  wife  or  any  other  person  about 
sliots  being  fired  f — I  did  not  bear  a  ha'porth 
about  it. 

What  took  him  out  into  the  road  that  even- 
ing ? — He  was  going  to  a  pound,  and  returncxi 
back. 

Did  he  say  what  prevented  him  going  to 
that  pound?— We  did  not  ask  him. 

But  did  he  say  any  thing  without  being 
asked?— I  did  not  hear  him  say  any  thing 
about  it. 

How  far  is  the  pound  from  the  house  ? — 
About  a  mile. 

Was  it  on  the  way  to  Sligo,  or  any  other 
road  r — On  the  way  to  Sligo. 

How  long  had  the  child  been  sick?— A 
week. 

Were  you  nurie  tending  it  the  whole  week  f 
—I  was  not  there  a  night  at  all  but  that  night. 

Did  you  close  your  eyes  that  night? — 1  did 
not,  nor  was  I  sleepy. 

Do  you  know  wnat  Brennan  wanted  that 
night  at  the  pound  ?— Looking  for  sheep,  as 
he  told  me. 

Were  they  Brennan's  sheep  that  were  miss- 
ing?— I  do  not  know  whose  thev  were. 

Did  he  say  any  thing  about  the  sheep  till 
night?— I  did  not  hear  him  say  any  thing 
about  them.  ^ 

What  did  he  say  when  he  was  going  out  ? 
—I  do  not  know. 

Then  how  do  you  know  it  was  to  look  for 
sheep  he  was  goine? — He  heard  his  sheep 
were  in  pound,  and  be  went  to  look  after  them. 

When  did  you  hear  that  ?— I  do  not  know. 

Who  told  it  to  you?-^I  do  not  know  a 
ha'porth  about  it. 

And  your  master  said  nothing  about  it  ? — 
No. 

When  he  was  going  out,  or  when  he  was 
returning,  did  he  sav  any  thing  atxMit  these 
people  ? — I  did  not  near  him  say  a  word. 

Did  you  ever  afterwards  hear  he  recovered 
tlie  sheep  ?— I  did  not  nor  did  I  inquire. 

What  put  the  sheep  into  your  head,  if  you 
did  not  hear  of  them? — When  he  was  going 
out,  he  said  he  was  going  for  sheep  to  the 
pound. 

Do  you  recollect  you  told  me  he  said  no- 
thing about  it?— I  do  not  recollect  a  ha*porth 
ofitf 

Would  you  have  known  any  thing  about 
the  shee)>,  if  he  had  not  talked  of  them  as  he 
went  out? — I  would  not  know  a  ha'porth  of 
it,  if  he  had  not  told  it  as  he  went  out 

Do  you  know  Martin  Sweeny  ? — I  do. 

Have  you  often  heard  him  speak? — I  do 
not  know  whether  I  ever  did  or  not. 

Did  you  often  speak  to  him?--I  do  not 
know  a  ha'porth  about  him. 
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Did  jou  not  ever  hear  him  speak  ?— I  did. 

When  ? — I  beard  him  oAen,  and  heard  him 
that  night  on  the  road,  and  knew  his  voice. 

Wbmdid  you  hear  him  before  tliat?— I 
have  no  recollection. 

Did  jou  ever  hear  him  speak  in  Brennan's 
bouse? — I  never  did. 

Did  JOU  ever  see  him  there  ? — I  never  did. 

Did  JOU  ever  see  him  since  that  night  ? — ^I 
saw  him  the  other  daj  coming  to  town  here. 

Where  did  jou  see  bimP — 1  do  not  know; 
I  have  no  recoUectioo. 

How  long  ago  is  itf — ^I  saw  him  here  this 
day. 

not  JOU  said  jou  saw  him  the  other  daj. 
Where  did  jou  see  him  then  ?— I  do  not  know. 

Did  JOU  see  him  this  morning  before  jou 
came  to  Court  ?— I  saw  him  here  m  the  Court 

Did  JOU  see  him  before  that? — I  saw  him 
walking  in  the  street. 

Did  JOU  speak  to  him  ^'Not  a  great  deal. 

WbiU  did  JOU  saj  to  him  ?— I  cud  not  say 
any  thing  to  him,  but  salute  him. 

Do  vou  know  John  Hart  ? — I  do. 

Had  JOU  any  conversation  with  him  this 
day  ? — ^I  had  not. 

bid  you  bear  Hart  tell  anj  bodj  what  evi- 
dence lie  could  give  ?— I  did  not ;  nor  do  I 
know  what  witness  he  could  give. 

Did  JOU  ever  teU  what  evidence  jou  could 
give  ? — I  did. 

To  whom  ? — I  was  obliged  to  tell  it  when 
mj  name  was  put  upon  the  paper. 

When  was  tnat?— Yesteraaj. 

Was  Hart  present  ?^He  was  not. 

Did  JOU  ever  tell  it  before  jesterdaj  P — I  do 
not  know. 

When  was  Brennan  first  accused  of  this  bu- 
siness ?^I  do  not  know. 

How  long  ago  is  it  since  Brett*s  house  was 
attacked?—!  do  not  know  when  it  was. 

Was  It  a  month  ?— I  can't  tell. 

Bligjit  it  have  been  three  months  ago  ?— I 
cafi*t  tell. 

Is  it  a  jear  ?•— No,  nor  half  a  quarter  of  a 
jear. 

Do  JOU  know  where  Brennan  was  any 
night  after,  or  anj  night  before  the  one  ;^ou 
mentioned  P — I  do  riot  know  anj  thing  of  him, 
but  that  particular  night. 

What  fkmihf  has  Brennan  P — His  father 
and  mother,  wife,  children  and  maid. 

flow  manj^  children  ? — Four. 

What  mjgt  IS  the  eldest  ? — I  don*t  know. 

What  size  is  the  eldest?— Not  veiy  big. 

Where  is  Brennan's  fitther?— I  do  not 
know. 

Where  is  his  mother  P— I  do  not  know. 

Where  are  the  children? — ^Thej  are  at 
home,  but  the  mother  is  through  the  place 
here. 

Were  tbej  all  at  home  that  night?— Thej 
were. 

Are  JOU  related  to  the  prisoner  ?— No. 

How  long  did  jou  live  with  him  ?— I  did 
not  live  with  him. 

How  lon^;  did  you  live  in  the  house  ?^I  did 
not  live  iu  it. 
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Were  jou  ever  in  it  before  that  night  ^— I 
was. 

How  long  before  ?— I  can't  tell. 

What  brought  you  there  that  night  ?~His 
wife  sent  for  me  to  take  care  of  the  children 
that  night,  because  a  child  was  dving. 

Are  you  sure  that  was  the  night  you  were 
sent  for  ? — I  am  quite  sure  of  it. 

Where  do  you  live  ?— A  little  below  Bren- 
nan's. 

How  far  from  him  ? — I  do  not  know. 

Who  went  for  youP— A  little  girl. 

Is  she  here  ? — No; 

At  what  time  of  the  evening  were  you  sent 
for  P — Before  night. 

Who  lives  in  the  house  where  you  live  ?— 
My  father. 

What  b  he?— A  landholder. 

Did  he  know  von  were  seiH  for  that  night  ^ 
—He  did,  every  bodv  in  the  house  knew  ii. 

Where  is  your  father  N— He  is  at  home. 

Have  your  mother  or  sisters  been  summon^ 
ed  here  ?— They  have  not. 

[Defence  closed.] 

SUKXIXIO  T7P. 

Mr.  Baron  George. — Gentlemenof  the  Jury. 
— ^Thomas  Brennan  stands  accused  before  you, 
on  four  several  indictments.  It  is  not  neces- 
sary to  draw  your  attention  from  the  only 
material  question  that  occurs  in  this  trial,  by 
pointing  out  to  you  the  particular  distinction 
between  these  several  indictments,  because 
they  are  all  capital  charges  under  the  act 
roaoe  for  preventing  tumultuous  risings,  and 
under  the  law  against  burglary.— The  cause  of 
preferring  so  many  indictments,  for  one  trans- 
action, was,  I  presume,  to  obviate  all  difficul- 
ties, that  otherwise  might  arise  out  of  the  evi* 
dence  on  the  trial.  And  as  without  a  ques- 
tion,  the  persons,  who  so  attacked,  in  a  riotous 
and  tumultuous  manner,  the  house  of  Oeorge 
Brett,  and  robbed  it  of  the  arms,  are  guilty  of 
the  matter  contained  in  these  indictments; 
you  may  now  apply  all  your  attention  to  find, 
whether  upon  tne  evidence  before  you,  the 
prisoner,  Thomas  Brennan,  was  or  was  not 
one  of  those  persons. 

That  the  prisoner  was  one  of  those  persons 
is  proved  by  the  testimony  of  George  Brett, 
the  yoimger,  only.  The  tcstimonv  of  Chris- 
topher Brett,  and  William  Brett,  does  not  go 
to  that  fact  George  Brett  has  sworn,  that 
when  he  opened  the  door  of  the  bam,  the  per* 
sons  who  had  attacked  it  came  in,  oilled  for 
a  candle  and  got  one,  and  with  that  light 
searched  for  more  arms ;  that  they  remained 
in  the  bam  ten  minutes.  He  swears  the  pri- 
soner was  one  of  them  there— that  he  was 
searching  about  the  house  looking  for  arms— 
that  he  knew  him  before— that  he  had  no  co- 
vering at  all  to  disguise  or  conceal  him — that 
the  prisoner  lives  at  Carnalacky  about  three 
quarters  of  a  mile  from  bis  father's  house,  and 
Uiat  this  witness  has  been  in  the  house  of  the 
prisoner. 
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Gemlemen,  you   obsenre,  tbat  although 
Georee  Brett  b  positive  ts  to  the  prisoner, 
tet  Christopher  ^tt,  his  brother,  who  was 
m  the  bam  at  the  same  time  with  him,  swears 
he  did  not  know  any  of  them— but  thb  wit- 
ness said,  he  did  not  before  that  time  know 
the  prisoner  as  well  as  his  brother  did,  and 
had  but  a  dight  acquaintance  with  the  priso- 
ner bdbre.    The  evidence  which  goes  to 
charge  the  prisoner  remaining  thus  (for  Wil- 
liam Brett,  the  third  witness  in  the  prosecu- 
tion, not  having  been  in  the  bam  at  that  time 
baa  said  nothing  a^iast  him)  demands  your 
moat  lerioua  consideration — for  you  are  on 
TOUT  oaths  to  answer,  whether  Geom  Brptt 
baa  charged  the  prisoner  traly  or  fidselj^- 
through  mistake  or  wilful  malice.     In  the 
course  of  the  trial,  it  has  not  appeared  that 
angr  enmity  ever  subsisted  between  Geoiige 
Brett  ami  the  prisoner,  or  their  familiea— You 
have  not  onlv  heard  what  George  Brett  has 
said  ag^nsttne  prisoner,  but  you  have  seen 
the  manner  in  which  he  related  i^    You  will 
judge  how  hx  George  Brett  appeared  disposed 
to  magnify,  or  inflame  any  thing  to  the  priso- 
ner's pr^udice  ;  for  whera  such  a  di8i)osition 
appeaiss,  evidence  cannot  be  heard  with  too 
^eat  caution.    You  find  this  prosecution  did 
not  ofiginale  with  the  fiunily  of  Brett— they 
weie  vraid  to  complain  to  the  ma^strate; 
thegr  attended  before  him  by  commilsion,  and 
in-obadienoe  to  his  summons,  ana  if  they  had 
net  submitted  to  be  eiamined  and  to  be  bound 
oier  to  proeacute  here,  they  would  have  been 
conmitted  to  tiie  eountr  gra.    The  eiaminap 
tioB  appears  to  have  tsiken  place  before  the 
magistrate  upon  the  Mondaj  afWr  the  fact, 
wheiB  leisure  had  intervened  to  connder  who 
the  persons  were,  who  attadced  the  house : 
and  oelbre  such  a  length  of  time  had  elapsed 
aa  could  prejudice  the  memory  of  the  trans* 
action.    But,  gentlemen,  if  you  shall  consider 
this  evidence,  whilst  it  remained  unanswend 
and  uncontradicted,  satisfactory^ ,  you  will  next 
conuder  the  evidence  oftred  in  the  defence 
anditsefiect. 

The  defence  of  the  prisoner  is  what  is 
called  an  alibi.  That  at  tne  time  he  is  charged 
to  have  been  committing  the  crimes  men- 
tioned in  the  indictments,  at  Brettls  house — 
be  was  not  and  could  not  be  there,  for  he 
was  then  in  or  near  his  own  house,  at  the 
distance  of  three  quarters  of  a  mile  from  the 
bouse  of  Brett  This  sort  of  defence  having 
•ftan  been  abused  is  heard  with  suspicion; 
yet  when  true,  it  is  the  very  bes^  and  oflen 
the  only  defence,  that  an  innocent  man  can 
make.  The  truth  of  this  sort  of  defence  is 
not. always  to  be  ascertained  bv  the  direct 
testimony  of  the  witnesses  called  to  prove  it. 
Sevenl  witnesses  are  seldom  produced  in 
such  cases  without  its  being  known,  that 
thor  a^ee  with  each  other  in  the  substantial 
and  principal  foct  they  are  to  relate ;  and  as 
in  genera],  it  is  not  to  be  expected,  that  a  pro- 
secutor should  come  with  evidence  prepared 
*  this  sort  of  defence,  the  usual  test  of 


its  tmth  or  of  its  falsehood,  where  the  wlf. 
nesses  are  unknown  to  the  jury,  is  a  cross- 
eiamination  of  the  witnesses,  kepi  asunder^ 
and  fitirlt  conducted  under  the  eye  and  obser- 
vation of  the  jury. — And  here,  you  should 
remember,  that  differences,  or  contrsdictions 
in  circumstances,  otherwise  trivial,  become 
important  in  showing  the  tmth  or  falsehood 
of  such  narrative.  The  defence  of  the  pri- 
soner here  stands  on  the  testimony  of  three' 
witnesses ;  two  of  these  witnesses,  that  is  to 
say,  John  Hart,  and  Martin  Sweeny  go  to- 
the  same  matter :  in  their  direct  testhnnny 
they  both  say,  that  on  this  evening,  on  their* 
way  home  from  Sfigo,  they  met  the  prisoner 
Brennan,  near  his  own  garden,  at  the  distance 
of  about  the  siith  of  a  mile  from  his  own^ 
house ;  that  this  was  after  the  attack  on 
Brett's  house  had  commenced ;  they  accom- 
panied him  to  his  own  house,  whilst  that 
atflack  was  going  on,  and  after  they  left  him 
there,  they  heard  shots  in  the  dlrecttoii  of 
Brett*s  house,  at  the  distance  of  near  a  mile; 
Gentlemen,  for  the  testimony  of  these  wit- 
nesses  on  the  cross-examinanon,  I  wish  ta 
refer  you  to  the  notes  which  I  perceive  you 
have  taken  very  fiilly,  and  to  the  observations 
which  you  yourselves  may  thereupon  suggest 
to  each  other. 

Gentlemen,  the  testimony  of  John  Hart 
and  Martin  Sweeny  has  been  followed  by 
that  of  Rose  Brennan ;  that  ^irl  has  told  you 
the  business  which  led  the  prisoner  out  of'^hie 
house  on  that  nisht,  when  Hart  and  Sweeny 
swore  tliey  met  him ;  and  she  swears,  that 
she  knew  the  voices  of  Hart  and  Sweeny,  and 
heard  them  spelling  with  the  prisoner  on  the 
road,  near  his  door,  when  he  returned  to  his 
house,  as  they  had  related.  She  swore,  that 
after  his  return  at  that  time  he  remained  at 
home  all  the  rest  of  the  night,  that  he  then 
eat  his  supper  and  went  to  bed;  and  she 
states,  the  occasion  on  which  she  was  pre- 
sent to  know  all  this — she  says,  she  was  in 
the  prisener^s  house  on  no  other  night  but 
this,  that  the  prisoner's  wife  sent  a  little  girt 
for  her  to  come  and  to  take  care  of  a  sick 
child,  that  was  dying  in  his  honse  on  that 
night,  and  that  she  took  care  of  that  child 
from  night  till  morning;  during  which  time 
she  never  closed  Yutt  eyes — aira  this  service 
she  states  was  done  by  her  on  this  night  only 
in  Brennan*s  house,  where  his  fither,  mother, 
wife  and  children,  and  he  then  were. 

Gentlemen,  I  have  observed  you  paid  the 
attention  that  wia<  due  to  the  testimony  of 
this  girl,  and  doubtless  also  to  the  manner  in 
whidi  it  was  given ;  and  if  you  believe  it  to 
be  true,  you  cannot  hesitate  to  acquit  the 
prisoner;  as  according  to  that,  he  neither 
could  have  been  at  Brett's  house  at  the  time, 
nor<  have  had  any  part  in  the  distuihancee 
that  prevailed  that  nisht.  But,  gentlemen; 
if  you  find  you  cannot  oelieve  this  testimony 
of  the  girl,  but  discredit  it,  as  being  fabri- 
cated, you  will  consider  how  far  that  will  go^ 
to  affect  the  evidence  of  Hart  and  Sweeny^ 
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wboM  tesUoioDy  this  girl  was  eiamined  to  tice :  but  the  hon.  Mr.  baron  George  being 

oorroboriley  and  whose  testimony,  this  girl,  obliged  to  go  forward  to  CasUebar  to  open  the 

if  she  is  to  be  believed,  has  so  very  mate-  commission  for  the  county  of  Mayo,  and  the 

riaUy  corroborated.    Gentlemen,  it  appears,  reporter  having  gone  there  also,  he  is  unable 

that  this  attack  was  made  on  the  house  of  to   give  any  detail   of  the  trials  of  those 

BMtt,  the  elder,  not  to  commit  a  burglary  of  persons. 

thttcomoMHi  sort;  but  to  rob  it  of  arms  and  ■  ' 

rrjS^'^STn ft  KScffi  ^-*^'  »«-»-'  «'*'  »««• 

nor  the  ofieoce  the  lesa  alarming,  but  is  of  Thomas  Kilmartin  and  John  Killerlant 

greater  nagBittide  on  that  account;  it  de*  were  indicted,  for  that  they  with  many  others, 

aenres  to  be  considered  for  what  purpose  it  is,  «P  the  «l8t  of  September,  1806,  at  Dima. 

that  riotods  and  nightly  mobs  thus  go  about  ^'^^  ^^  ^"^  county  of  Sligo,  did  unlawtuUT, 

to  seise  into  their  hands  the  arms  of  the  wilfully,  and  tumultuously  rise,  and  assemble 

regular   and    orderly   inhabitants    of   the  wid  appear  by  night  to  the  terror  of  his  ma. 

c^Qlij,  jesty*s  subjects— and  did  assume  the  name 

Geotiemeo,  it  b  not  imputed  to  the  pri-  *^  denomination  of  Threshers  and  wear 

aoner,  that  he  was  the  captam  or  leader  of  unusual   badges,  namely  white  shirts  over 

these  disturbers  of  the  peace ;  nor  that  he  ^^^^  cloaths,  and  white  bands  over  their 

vas  the  man  who  fired  into  Brett's  house ;  ^a^  &«•  &c.  against  peace  and  statute. 

aor  that  he  was  the  nuin,  who  with  the  sbeaf  The  prisoners  were  found  guilty,  and  sen^ 

of  oats,  threaten^  to  Uvn  the  house,  if  the  tenced  to  be  tifrice  publicly  whipped,  and  in* 

arms  were  not  delivered  out  ;-wbat  be  is  prisoned  for  si«  months. 

charged  to  have  done  is,  the  searching  about  '..—        out          mui 

the  house,  looking  for  arms— and  it  is  right,  ,  Patnck  Hart,  Bartholomew  Btghlaoe,  Ar- 


gOOUt' ^, ^ 

of  them  IS  as  criminal  as  the  louler  or  county  of  Sligo,  did  feloniously  in  a  forcible 

captain.— 'The  captain  could  do  little  mischief,  manner,  demand  fire  arms  from  Robert  Arm- 

if  he  were  alone,  and  without  the  presence  strong,  with  intent  feloniously  to  rob  him 

and  supnort  of  his  deluded  followers :  and  all  thereof,  against  peace  and  statute* 

persons  here  should  likewise  know  the  dan-  The  prisoners  were  all  convicted  and  sen* 

»er  of  BDinff  forth  with  a  riotous  and  tumulUi-  tenced  to  be  transported  for  seven  years. 
uus  body  ei  men,  to  disturb  the  peace :  for 

although  a  man  should  go  out  resolved  to  do  James  Costello,  indicted,  for  that  he  with 

■othiu  more  than  to  add  himself  to  their  others,  November  18th,  forty-seventh  year  of 

Bumber ;  yet  that  will  not  save  or  defend  him  the  king,  at  Tounatruane,  did  forcibly  and 

in  a  oourl  of  jostice;  for  here  he  will  have  to  feloniously  seize  one  gun  and  one  sword,  the 

entwcr  for  every  act,  which  the  worst  man  of  «™8   ana  goods  of  Doroinick  O^ponneU, 

that  party  may  in  his  wantonness  and  wick-  aeainst  the  peace  and  statute,  and  did  fi>rd- 

edoeaa  commit,  in  furtherance  of  the  object  ^7  and  feloniously  seize  and  carry  away  cer- 

of  the  rising;  and  thus  it  may  happen,  that  tarn  ammunition  to  wit:  ten  balls,  and  half 

a  man,  who  never  before  offended  against  the  a  pound  weight  of  gunpowder,  the  goods  of 

laws  of  his  country,  may  after  he  has  Joined  sa»d  0<Donnell. 

such  a  body,  and  before  he  has  remamed  a  The  prisoners  was  acquitted,  and  CDon- 

^f^  ?^  •**  **?"r*"*  ^^y  company,  or  gone  ^ell  was  committed  for  perjury. 

a  newt  length,  be  nitaliy  involved,  and  gtul^ 

inlaw  of  murder,  burglary,  robbery,  and  the  Patrick  Fagan   was  indicted  for  that  he 

matest  crimes.    It  is  right,  that  you  should  September  ST  lb,  forty-sixth  of  the  king  at 

know  that  such  is  the  law,  and  it  is  import-  Ardrahin  in  county  Sligo,  after  sun-set,  did 

ant,  that  all  now  present  should  know  it  wilfully,  maliciouslv,  forcibly  and  feloniously, 

^^  break  into  the  dwelling-house  of  John  Griffithy 

Gentlemen,  upon  the  evidence  here  given,  against  peace  and  statute, 

you  are  now  to  consider,  and  decide,  whether  The  prisoner  was  found  GuUty,  and  sen- 

the  pnspner  be  gudty  or  not ;  and  if  upon  ^Q^ed  to  be  hanged. 

toe  evidence*  a  lair  or  reasonable  doubt  arises,  " 

you  should  give  way  to  that  doubt,  and  ac- 
quit, but  if  you  find  your  minds  satisfied,  and  special  commission. 

t^^  A  •^^^***"'  ^^  ^*  ^^^  ^^^  "*'"  Castlebar,  DtctmUr  8/*. 

and  tne  trutn.  jj^^  honourable  baron  George  opened  the 

2%<Jiiry  retired,  and  after  deliberating  near  commission  for  the  county  of  Mayo,  and  on 

an  hour,  returned  a  verdict,  GurLTv.  the  next  day,  the  following  genliemrn  were 


Tk€  dmri  then  adjourned  to  Monday, 
upon  which  day  and  Tuesday,  the  following 
persons  vrere  tried  before  the  lord  chief  jus- 
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sworn  upon  the  grand  jury. 

Rt.  Hon.  D.  Browne,     Chas.  CVMalley,  esq, 
Hon.  lien.  A.  Dillon,    Thomus  Palcncr,  esq. 
O 
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8ir  S.  CyMalle;,  bart.    Oeor^  Moore,  «>q. 
Sir  T.  E.  Brown,  barl.    Matt.  VfrM,  esq. 
Dom.G.BTawne.eM].    Oweo  O'Malley,  CM). 
Peter  Lynch,  etq.  A.  C  OHillej,  etq. 

Thomu  LiDdujr,  eiq.    Pal.  Lrncb,  etq. 
c:bulet  Cottello,  esq.    James  Uadden,  eeq. 
Thomu  Onnsby,  esq.    Cono.  0*0(1011611, etq. 
Robert  BiiUeKe.  esq.      Woi .  Palmer,  esq. 
AiitboDj  Ciililea,  esq.    And.  Browne,  esq. 
John  Orrosb;,  esq. 

Hr.  Buon  Gtorgt,  Genllemen  of  tbe 
gnod  jury.  At  a  time  when  by  (he  bounty 
or  ProrldeDce  and  the  bravery  of  our  fleets 
and  armies,  nil  his  nugesty'i  domisions  (a 
fsw  counties  in  tbis  part  of  Ireland  eiccpted) 
areiaastate  of  profound  peace,  and  are  liltely 
longtoicnuiB  so,  we  are  called  toceiher  Id 
qulel  the  alarms,  that  are  disturbing  your 

Gentlemen,  for  the  punishment  pf  offences 
which  have  aggrieved  individuals,  or  are  con- 
fined to  a  narrow  circle,  jusLce  is  adroinis- 


fiut  an  evil  hu  „ 

ibrth  among  you,  which  is  of  unusual  concern, 
and  which  calls  aloud  for  an  immediate  re. 
medy.  Tumultuauiand  unlawful  assemblies 
bave  been  formed,  names  (made  frijihtful  by 
cfime}  adopted,  and  disguises  assumed,  to 
spread  tanor^houses  attacked  in  the  night 
time— anns  and  ammunition  taken— unlaw- 
ful oaths  administered— and  tortures,  before 
unheard  of,  inflicted  ! 

If  the  end  to  which  these  disorders  are 
leading  a  deluded  pomdace,  were  avowed, 
little  misebief  would  be  done.  Foolish  and 
credulous  as  the  peasantry  are,  few  would  be 
found  to  go  forth  on  such  a  forlorn  hope.  But 
this  is  not  done — cerlaia  abuses  and  extor- 
tions, that  are  said  to  have  ari&cn  in  the  pay- 
ment of  the  duties  of  tlie  clergy,  have  fur- 
nished m  popular  preleit,  and  are  tbe  only 
vowed  grievances  Ibis  violence  is  intended 
to  remove. 

Gentlemen,  we  all  know,  that  every  human 
institution,  however  necessary,  however  salu- 
Ury,  is  liable  to  be  abused ;  and  there  i.i  no 
abusetbathasnotan  appropriate  remedy,  Sfen, 
therefore,  who  really  desire  a  remedy,  may 
seek  it,  and  may  have  it,  without  any  danger 
to  their  lives,  and  without  transgressing  the 
laws.  The  oaths  admioistered,  though  so 
artfully  contrived  to  deceive  and  mislead, 
■ufficienlly  declare  the  grand  object  of  these 
disturbers.  Men  are  sworn  to  obey  the  com- 
mands of  every  outlaw,  who  calls  himself, 
captain  Thresher ! 

Of  "hat  nature  such  commands  may  be, 
or  who  is,  or  who  hereafter  may  be  captain 
Thresher,  and  by  what  authority  he  is  set  up, 
no  one  can  tell.  Bui  the  eiperKnce  we  have 
bad  of  enormities,  which  had  a  similar  begin- 
ning, fully  declares  the  mischief,  that  lies 
concealed  in  the  genenJ  words  of  such  un. 
lawful  oaths;  and  tbe  unfortunate  men  upon 
whom  these  oaths  are  forced  should  be  aware 
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Gentlemen,  the  government  is  aniious  for 
your  happiness,  and  determined  to  support 
you  with  aU  its  might  and  with  all  its  means 
until  your  alarms  shall  be  composed.  It  i^ 
desirous  to  eonwl  soeb  evils  ewly  md  whilst 
tftey  are  eomgible ;  and  to  restore  that  Iran, 
quiliity,  without  which  whatever  you  possess 
ean  be  oflittle  value.  It  has,  therefore,  ha». 
lened,  overlmiking  aH  the  difficulties  of  times 
and  seMons,  to  throw  open  the  doors  of  this 
cowt,  that  wo  may  here  admit  aU  who  suffer 
under  the  apprebenuonsof  this  ddudedrabble 
-that  wa  may  hear  Ibrir  cMnphbts,  redress 
their  injuries  by  due  course  of  law,  and  in 
doing  so  dispense  justice  with  mercy. 

Gentlemen,  his  grace  the  lord  Ueutenant, 
also,  to  give  you  tbe  fullest  usurasce  of  his 
protection  and  support,  has  spared  Aom  his 
tmmcils,  and  sent  hitlier  to  ailvise  and  assist 
you,  tbe  highest  officers  known  to  the  law- 
men dignified  in  station— You  wHl  soon  find 
them  sTso  to  be  eminent  in  Ulents,  and  most 
sincere  in  their  leal  for  tbe  public  service. 

Gentlemen,  it  appears,  that  a  report  bad 
been  propagated,  and  generally  believed,  that 
the  statutes  made  agamst  tumultuous  risinn 
to  the  terror  of  the  people,  and  that  tbe  laws 
which  were  enacted  to  prevent  riot  and  Insur- 
rection had  eipired,  and  were  no  longer  Id 
force.  I  think  it  therefore  necessary  to  de- 
clare from  this  place,  that  these  laws  arc  un- 
espiredand  are  in  full  force;  and  therefot« 
under  the  statutes,  to  which  I  allude,  if  any 
person  or  persons,  having  his  or  their  body  or 
1  bodl•^  or  face  disguised,  or  wearing  a  dress, 
.  or  badge,  not  worn  upon  their  lawTuI  occa- 
I  sions,  or  assuming  an  unusual  name,  shall 
nse  or  assemble  by  day  or  by  night,  to  the 
terror  of  the  people,  he  and  they  is  and  are 
punishable  as  for  a  high  crime  and  misde> 
meanor,  and  there  is  scarcely  sny  act,  which 
they  can  do,  when  so  unlawfiilly  assembled, 
to  injure  the  person,  habiution  or  property  of 
■  n*  »,.«  .k..  L .  punishable  with  death  • 


i,that  isn< 


their  office,  where  outrages  of  this  sort  are 
committed,  to  send  out  summonMS  and  call 
before  them  every  person  who  they  bave  rea- 
son to  believe  can  give  information  relative  t» 
such  assemblies,  the  persons  wtm posing  them, 
and  the  offences  which  have  been  commiKed. 
—The  magialrates  are  bound  to  apprehend  all 
such  persons  as  they  may  receive  iorormatioR 
against,  and  if  the  person  summoned  shall 
refuse  to  give  information,  ho  is  to*e  impri- 
soned in  tlic  common  pol,  until  he  submits 
so  to  do,  and  he  is  to  be  bound  in  a  recogni- 
sance to  prosecute.  The  magistrates  and 
peace  officers  are  bound  to  disperse,  resist, 
oppose,  and  apprehend  all  persons  concerncd- 
in  Mjch  unlawful  asserabhcs,  and  for  that 
purpose  tbey  have  a  right  to  call  upon  every 
roan  in  the  community  to  aid  and  assist  them ; 
aud  it  should  be  known,  that  if  any  man,  so 
called  upon,  shall  dare  to  refiise,  he  is  liable 
to  be  pianisheil  by  fine  aud  imprisonment. 
And  in  order  fully  to  protect  the  nagislntes 
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aad  all  MnoiM  actii^  In  tid  of  tbem,  it  i 
pmtdM,  that  if  tnj  woundisg,  mainiiDg  < 
killing  Bball  ensue  llw  attempt  to  dispcne 
and  apprehend  tuch  unlawrul  asKoibly,  the 
magistrate*  and  all  peraoDi  acting  with'them^ 
are  dJKbarged  and  indentnified  to  all  intent* 
aadaurpoKtwhataoever;  and  inaddiiioa  to 
allt&it,  iti«  eiucled,tbatcoinpentaiii)Dm>; 
be  made  to  personi  injured  in  their  property, 
aad  tha  grand  jai;^  dm;  preteot  the  amounl 
tbereof  to  be  lened  on  the  baiony,  half- 
barany,  pariib,  or  towaland,  where  the  offence 
waa  oommttud,  so  ai  further  to  punish  the 
Kn>*>»tor»of  the  miKbief,  by  making  them 
eoMtribuU  to  ihe  eipeace,  which  bai  been 
thereby  incurred. 

Thu,genUetMa,you  m^  there  areUwi, 
«iub  the  aevecert  laDctionB,  levelled  al  the 
evil  DOW  on  foot  Betide^  you  have  a  vigi. 
laat  gavemraanti  conmandiRg  great  aroiiei, 
aad  Ubeiwiie  atrong  in  public  confidence, 
ready  to  eseroUe  all  ila  energiea  in  mainte- 
nanea  of  tboM  lawt,  and  in  protection  of  the 
good  and  peaoeable  inhabitants  of  the  coun- 
Uy.  Tbe  1ml  power*  of  the  magiiiratci  are 
ampler  to  dueoTer  ofienders,  and  to  bring 
then  and  their  accuaen  to  the  bar  of  thii 
court;  and  within  this  court,  I  cannot  fear, 
thai  any  branch,  or  departmeot  of  it  will  be 
wanting  in  its  duty. 

But,  gentlemen,  it  ibould  be  remembered, 
that  the  moat  perfect  constitution,  and  Ihe 
beH  bwi  on  eanh  cannot,  of  themselves,  pre- 
aerre  or  rMtore  good  order.  Without  these 
walla,  tbay  require  lo  be  adminhteted  by  the 
nugiitiuea  and  peace  officers,  with  ability, 
wicnacti*il7, and couiage;-rand within  these 
wall^  by  tho  court  and  the  juries  with  justice 
and  with£deltly.  And,  gentlemen, if  tfirough 
tha  tapnoneM  of  the  magiitracy  and  peace 
oAcerL  or  the  -distractions  of  the  county, 
thraogfa  a  long  contested  election,  disonler 
lias  guned  strength,  this  is  not  the  fault  of 
the  law— «or  the  de^ll  of  the  govenuncnt : 
—It  b  right  that  the  blame  should  be  laid 
where  it  ought  to  test,  and  there  only. 

1  tnut,  that  the  magistrates  of  thu  county 
have  mane  provisian  for  the  due  administra- 
tion oTJustice  in  thia  owrU— I  trust  also,  that 
what  paaiea  here  may  bring  back  thougliiless 
men  to  cefieclion,  and  wicked  men  to  gtsoe—  [ 
ihal  an  tb^  may  meet  tfao  aacted  festival  of  i 
Ibe  nativity  of  our  Bedeemer,  aa  it  advances,  I 
accoidiag  to  his  will,  and  according  to  his 
holv  won},  with  sincere  sorrow  for  past  sins  J 
ann  past  offences:  and  a  firm  resolution  ' 
re|ieotaud  amend:  and  that  with  the  r 
jar, «BeDM  near  being  lost  may  return  «._. 
bbuneleaslivestotbeiipeaceriiMabours;  and 
our  beat  hopes  will  be  lealiicd,  if  abused  and 
misguided  men  will  only  have  the  sense  to 
consider  those  who  give  Ibem  this  advice,  as 
their  friends,  and  all  who  would  have  them 
i^ect  it,  as  their  mortal  foes. 

James  M'Phadeen  aod  William  M'Pha- 
decDwccetDdiclcdfoi  ibat  tbey  ou  the  I8tb 


irith 


of  October,  in  forty-riiih  year  of  the  iwgn, 
at  Minola,  did  knowingly,  maliuously,  and 
feloniously,  publish  and  deliver  a  certain  mes- 
sage, lending  to  excite  unlawful  cumbination 
■nd  confederacy,  under  the  name  and  deno- 
mination of  "  Threshers"  for  unlawful  pur- 
posei,  and  for  the  disturbance  of  the  public 
peace,  against  Ihe  peace  sndntatute. 

The  prisoners  pleaded  Not  Guilty;  but 
refuune  to  join  in  their  chaJlenges,  James 
M'Phadeeo  alone  was  put  upon  his  trial. 

The  Allortteu  General  stated  the  case  on 
behalf  of  the  Crown. 

Right    Hon.    Den  nit    Brovne    sworn,   exa- 
mined by  Mr.  Solicitor  Oeaeral. 
Are  you  a  magistrate  of  this  countyP— I 
am,  Sir. 
Do  you  reside  in  this  county?— I  do. 
Have  you  resided  in  this  couoly  for  the  last 
year?— I  have,  but  was  occasionally  absent 
attending  my  duly  in  parliament. 

Have  you  been  resident  in  thia  county  for 
the  last  four  months  F— J  have  constantly. 

Has  this  county  been  during  that  last  pe- 
riod  in  a  stale  of  tranquillity  f— The  disturb- 
ancesofthiscounty  commenced  in  Ihe  barony 
of  Tyrawley,  about  a  year  from  last  Novera* 
ber ;  ihey  remained  stationary  there  till  laat 
August,  when  they  made  their  way  into  tha 
barony  of  Gallan,  from  which  they  madetheir 
way  into  CI  on  morris  and  other  baronies. 

In  what  nuinner  do  these  disturbances  ei- 
hibit  ihemselvesf— I  speak  from  hearsay  and 
information  received  on  oath  as  a  magistrate, 
and  from  the  general  rumour  of  the  country. 
The  first  object  of  the  association  was  the  r»- 
duction  of  tithes  and  priest's  dues ;  when  it 
travelled  into  this  part  it  assumed  that,  and 
also  another  shape,  (hat  of  attacking  the 
wages  of  weavers  and  other  artificers,  ami  lat- 
terly farmers.  In  different  stages  of  its  pro. 
gress  it  professed  different  objects,  all  kinda 
of  payments,  whether  of  tithes,  industry, 
labour,  or  farming — assemblies  of  people  coL 
lected  in  disguise  and  wearing  badges  and 
armed,  appewed  in  different  jiarts  of  the  -■ 
country.  ItshowedJtself  in  postmBrupwritten 
notices,  exciting  people  to  rebellion  undn 
various  different  pretences.  When  I  took 
steps  in  different  parts  to  stop  the  coDxequenca 
of  these  notices,  nv  tearing  them  down  and 
offering  rewards,  they  adopted  another  mode 
of  exciting  disturbances,  by  delivering  tnes- 
sages  in  the  chapels,  threatening  the  priests, 
and  calling  upon  the  congrcgntioDs,  that  if 
they  did  not  lower  their  dues,  avoid  the  pay- 
ment of  tithes,  and  alter  the  wages  of  labour- 
ers, the  Threshers  would  visit  them;  that  the 


which  messages  have  had  more  effect  in 
spreading  the  mischief,  than  any  mode  which 
was  before  resorted  to. 

Mr.  T.  Moore.  My  lord;,  T  object  to  this 
evidence  being  admitted  against  the  ptiaoncr. 
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Mr,  SoUckor  QeiufL  We  |iroduce  tills  evi- 
dence to  ftbow  that  there  is  a  disturbance  in 
the  country,  and  what  the  nature  of  it  is.  We 
shall  afterwards  show  how  iu  the  prisoners 
were  concerned  in  it.  You  stated,  that  one 
l»art  of  these  messages  was,  to  reduce  the  dues 
of  the  clergy. 

Mr.  Brtmnt.  A  mat  and  leading  object. 

By  what  name  did  this  association  pass  in 
the  country  ?— By  the  name  of  Threshers. 

Under  whose  warrant  was  the  prisoner  at 
the  bar  committed  ?— Under  mine. 

Afe  yon  able  to  say,  whether  after  the  ap- 
prehension of  the  prisoner  there  was  any 
increase  or  continuation  of  the  practices  you 
liave  described  ? 

Mr.  r.  Afopre.  My  lords,  I  submit,  whether 
such  a  question  should  be  put  to  the  witness ; 
it  does  not  lead  to  any  fact  against  the 
prisoner. 

Mr.  Solicitor  Oeneral  Hitherto,  my  lords, 
we  have  not  enquired  as  to  the  iprisoner,  but 
respecting  the  general  state  or  things.  If 
there  be  any  doubt  respecting  this  particular 
question,  I  will  waive  it— and  put  one  more 
general.  What  has  been  the  state  of  the 
county  since  the  31st  of  October  f  has  there 
been  any  alteration  in  the  state  of  things?— 
A  very  material  one. 

Of  what  nature  was  itP — Of  a  nature  bene- 
ficial in  the  highest  degree  to  the  public  peace, 
in  so  much  that  I  stated  to  government,  that 
the  disturbances  had  ccasecl  in  the  entire  of 
the  country  of  which  I  had  the  management. 

Did  that  eficct  take  plaoe  in  the  neigh- 
bourhood where  this  man  was  taken? — It 
did,  and  the  disturbances  began  in  that 
barony. 

Ihady  Thornton  sworn-— eiamined  by  Mr. 
Solicitor  General. 

Where  did  you  live  in  the  month  of  Octo- 
ber last  P — In  the  town  of  Minola. 

Was  the  neighbourhood  of  that  town  quiet. 
Or  disturbed  last  October  ? — As  I  heard  and 
SAW,  it  was  very  much  disturbed. 

Did  you  see  any  of  the  persons  concerned 
in  the  disturbance?—!  did.  They  came  to 
my  house  on  the  nieht  of  Tuesday,  before  the 
14th  of  October,  tney  took  me  out  of  my 
house  naked,  and  brought  me  into  the  street. 

Were  they  many  in  number?—!  did  not 
count  them ;  but  they  had  the  appearance  of 
forty  or  fifty. 

Had  they  any  particular  dress  ?— They  had 
white  shirts  over  their  bodies  and  handker- 
chiefs over  their  hats  and  faces. 

Do  you  recollect  the  Sunday  after  that?— I 
do;  I  think  it  was  the  Uth  of  October. 

Do  you  recollect  seeing  any  particular  per- 
son that  day?— I  saw  the  prisoner  James 
M*Phadeen,  an  old  neighbour  of  mine;  he 
came  to  me,  and  asked  me,  was  I  sworn  to 
go  to  any  place  that  day.  I  said,  I  was  not, 
and  if  I  was  I  would  not  go,  as  it  was  not 
proper,    lie  said,  that  a  party  came  to  his 


house  in  disguise,  and  swore  him  to  go  to  th* 
diapel  to  the  town  where  I  live,  in  Minola, 
and  to  go  to  the  clergyman.  I  sud,  that  oath 
was  not  binding  by  laws  of  Ood,  or  king,  and 
if  be  had  a  mind  he  might  break  it,  Ue  said, 
he  could  not,  as  ha  was  in  dread*  I  then 
went  to  mass,  and  after  Mr.  Nolan  camt  out 
to  shake  the  holy-water  among  the  pci^iki 
there  assembled. 

Court,  Was  this  after  prayers?— It  waa 
wlien  he  shook  the  holy-water  there  wars 
some  nrayers  before  and  soim  after  it;  it  is 
towards  the  latter  end  of  the  service. 

Mr.  Solicitor  GenermL  Was  it  during  tha 
service  ?— It  was  during  the  service:  he  told 
the  priest  he  was  sworn  to  coma  to  him. 

Look  at  the  dock;  do  you  see  James 
M*Pbadeen  there?—!  do;  there  he  is^  not 
to  the  gaoler. 

What  did  he  tell  the  priett?— That  he 
should  marry  persona  for  half  a  guinea,  bap- 
tize for  nineteen  pence  halfpenny,  read  mass 
for  thirteen  pence,  and  at  any  house  to  which 
he  came  to  confession,  if  he  |ot  hay  and  oats 
for  his  horse  to  take  it ;  but  if  not,  togo  away, 
on  pain  of  suffering  for  it. 

When  this  man  told  too  he  was  sworn  by 
the  Threshers  to  go  of  this  asesaage,  what  did 
you  say  to  him  ?— I  told  him,  it  it  was  my 
case,  I  would  not  go ;  that  h  was  neither 
binding  by  the  laws  of  God,  or  the  country; 
he  said,  he  was  afiraid. 

What  more  did  you  say  to  him?-— I  sak),  it 
was  considered  by  the  gentlemen  of  the  coun* 
try  as  a  piece  of^^  business  contrited  by  those 
who  appeared  in  it  and  were  gMngabout. 

What  did  you  mean  by  that  ?— oYiat  It  was 
themselves  were  laying  down  these  oaths  and 
framing  messages,  and  that  no  persona  com* 
pelled  them,  but  thev  themselves  vrent  about 
at  night  and  went  of  the  messages. 

Was  Mr.  Nolan  threatened  wiUi  any  punish- 
ment ?— He  was. 

Of  what  sort?— I  cannot  say,  but  that  he 
was  told,  he  would  sufier  if  he  would  not 
obey. 

Was  the  congregation  titere  at  the  time?  — 
They  were,  and  there  are  nine  of  them  here. 

In  what  parish  was  this  F— In  the  half 
parish  of  Minola. 

Is  that  the  prisoner's  perish  ?— No. 

How  far  distant  is  the  prisoner's  parish  ?— 
Two  miles. 

Thadjf  Thornton  cross-examined  by  Mr.  T. 

Moore. 

I  suppose  you  are  a  person  who  have  a 

feat  regard  for  your  oath?'^Wby  should 
not. 

And  do  you  not  think,  that  another  man 
should  have  respect  for  his  oath  f — Yes,  every 
honest  man  should  have  respect  for  Ms  aoul 
and  his  oath. 

Court.  Only  for  a  legal  oath— he  should 
pay  no  regard  to  any  other. 

Mr.  T.  Moore.  But  there  are  persons  who 
pay  no  regard  to  a  legal  oath  ?— There  are 
such  peopfe. 
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You  UKMght  it  no  incoiiTenieuee  to  go  t» 
the  chapel  «t  Minolm  ?^No. 

The  prisoner  does  Dot  Hve  much  farther 
from  it  than  you»  aod  why  tboyld  you  think 
it  an  inconvenience  to  hira  ? — I  attended  that 
chapel  for  tweAty-two  yearsp  and  ne¥er  saw 
baai  there  hefore. 

But  it  wa»  not  too  ^  to  go  to  hear  the 
void  of  God?— No. 

Therefore  there  was  no  crime  in  that?— I 
fliaira  no  crime  of  it. 

You  ace  well  acquainted  with  James 
li'Phadeen  ?— 1  am  these  twenty-two  vears. 

Do  you  not  think  him  as  good  a  neighbour 
as  yourself?'-  To  be  sure,  as  a  neighbour. 

Have  yott  beard,  that  rewsrds  are  to  be 
given  to  persons  who  convict  others  upon 
these  trials?— I  have. 

And  you  expect  none?— I  do  not;  I  would 
^  my  duhr  without  it« 

He  tokl  you^  that  his  neigbboursy  the 
TArtsAeff,  came  to  him  and  swore  him  ?— I 
did  out  say  hU  ntighhtmn^  but  the  Thrnhen, 

fiul  he  came  aira  told  you  what  he  was  to 
do,  and  ^  advised  him?^I  did,  as  an  honest 
man,  which  I  always  thought  him. 

If  the  priestof  the  parish  said  the  flame, 
woukl  you  believe  him  r— I  wouM. 

Who  is  tlie  next  magistrate  lo  you?— Mr. 

How  te  b  Mr.  Browne  from  you  N-Ten  miles. 

And  you  went  that  distance,  rather  than 
go  to  a  neighbouring  magistrate?— Why 
ahould  not  I,  when  Mr.  Browne  came  to  me, 
and  summoned  me  lo  give  information. 

Did  you  ever  see  him  before  ?— To  be  sure ; 
do  you  think  I  was  blind. 

Did  you  ever  speak  to  him  before  ?— Never 
in  my  file. 

A  Juror,  When  vou  recommended  the  Mri» 
•oocf  Dottogo,  wnat  reason  did  hegite? — 
That  he  was  put  to  his  oath  by  these  Insur- 
gents, and  was  a/hud  not  to  go. 

Mr.  T.  JHoore.  Do  you  oefieve  he  was 
mfrud?'^!  believe  what  I  have  said;  butl 
did  not  ask  him  particularly. 

Jmrof%,  DidhetellyoUywhyhewuafinud? 
—He  did  not. 

But  was  he  not  afraid?— He  might,  as  I 
have  been  myself. 

Did  he  ask  you,  whether  you  were  sworn 
bv  them  ?— He  asked  me  whether  I  was  when 
the  people  were  with  me. 

Had  you  told  him  of  that  ?— The  whole 
country  knew  it. 

Did  you  mention  it  to  him?— I  did  not. 

What  brought  him  to  your  house?— To 
test  himself. 

Is  that  on  the  way  to  the  chapel? — No; 
but  he  wis  there  in  the  mornings  before 
cbapel  began. 

Tncn  htt  went  out  of  his  way  to  rest  hin^ 
self  ?— It  was  only  a  few  yards  from  the  road. 

John  Burke  swonv— Examined  by  Mr.  Attvr* 

ne^  CtneraL 

•    Do  Tou  know  James  M'Phadcco  ?— I  think 
I  do,  if  I  saw  him. 


Look  at  the  dock,  and  try  if  you  see  him  ? 

—I  saw  this   man   [pointing  to    Wllliani 
M'Pbadeen,]  but  do  not  know  his  name. 

Did  you  see  him  at  Minola  chapel?— 
I  did. 

Who  officiated  there?— Father  Patrick 
Nolan. 

Was  it  upon  a  Sunday  ?— It  was. 

Did  M'Phadeen  do,  or  sav  any  thing  ?-^ 
When  father  Nolan  camo  to  snake  the  water, 
he  stood  up,  and  said  he  came  with  reluctance, 
being  sent  by  a  posse  of  people,  who  came  to 
his  house  a  few  nights  before,  to  desire  thil 
he  should  marry  for  half-a-guinea,  baptise  for 
three  sixpences,  go  to  confession  firee,  but  If 
he  had  oats  for  his  horse  to  take  it,  if  not,  to 
go  away. 

Did  he  say,  what  would  be  the  eonsn* 
quence  ? — That  is  all  I  heard  him  say. 

Did  he  say  what  the  posse  of  people  was? 
— If  he  had,  I  wouki  have  taken  him,  till  ha 
named  them. 

But  did  he  say,  what  posse  of  people  ?— 
These  men  that  go  about  in  white,  as  they  tfo 
about  in  our  part 

John  Burke  cross-examined  byJMr.  T.  Mean. 

Was  this  a  public  chapel  ?— It  was  not ;  ft 
was  a  private  house,  used  as  a  chapel ;  we 
have  no  other  chapeL 

Do  you  not  believe,  that  this  man  himself 
sufiered  from  the  Threshers?- No*  but  I 
heard  that  another  man  in  his  village  did 
suffer. 

Mr.  Attorney  General.  Was  that  the  usual 
place  of  celebrating  mass  at  Minola?— I 
never  saw  mass  celebrated  in  Minola,  but  lb 
Jennings's  house,  or  the  miller's  house. 

Fraacif  Iven   sworn.— Examined   by  Mr. 
Solicitor  Generui, 

Do  you  know  James  M'Phadeen  ?— I  be- 
lieve I  would,  if  I  saw  him  t  this  is  the  man. 
[Pohitingto  the  prisoner,  James  M'Phadeen.] 

Were  you  at  any  time  at  mass  in  Minola  in 
October  last  ?— I  was  there  whed  mass  was 
celebrated  in  Mr.  Jenninn's  house. 

Is  that  the  usual  piaceTor  celebrating  mate 
there?— It  is :  there  is  no  other  place. 

Did  you  seeJamea  M'Phadeen  there  f— 
I  did. 

Did  he  say  any  thing?— He  said,  he  was 
sworn  by  a  posse  of  people  in  disguise  to 
cometoMinoh^  and  tell  Father  NolaQ  lo 
marry  for  half-a^inea,  to  baptise  for  three 
sixpences,  to  say  mass  for  a  shilling,  to  go  to 
confession  free ;  but  if  he  got  oats  to  take  it. 

At  what  time  of  the  mate  was  this?^Wheo 
the  priest  shook  the  holy  water. 

Francis   Iven   cross-^xaihincd   by  Mr.    T. 

Moore. 

He  told  the  fjriest  he  was  not  to  demand 
more  than  certain  eharees?— He  did. 

But  how  did  that  tend  to  create  tumultuous 
assemblies. 

Mr.  Baron  Ccorga  When  the  evidence  i* 
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cloaed,  I  will  hear  you  to  any  point  of  law, 
and  we  can  then  discuss  it 

Mr.  T,  Moore,  Do  you  think  you  have 
stated  the  message  truly  f— I  think  I  have,  as 
he  mentioned  it. 

Court,  Did  he  tell  the  priest,  who  sent  that 
message  ?~IIe  said,  he  was  sent  by  a  posse 
of  people  in  disguise. 

juror$.  Was  ne  in  dread,  if  be  did  not  de- 
liver it? — He  said,  became  with  reluctance. 

Was  he  afraid  ?— It's  like  he  was. 

Did  he  sav  be  was?~Ue  did  not:  be  said, 
he  came  with  reluctance. 

Do  you  kuow  his  character? — I  do  not; 
but  I  never  beard  any  thine  bail  of  him. 

Do  you  suppose,  that  if  a  partv  of  men 
came  to  you,  you  would  be  induced  to  act  as 
lie  did  f— I  do  not  know  whether  I  would 
or  not. 

Moitkem  Laity  sworn.— Examined  by  Mr. 
AHonuy  GeneraL 

Do  vou  know  James  M'Phadeen?— I  tbtnk 
I  would. 

Look  round  and  try,  if  you  see  him  ?-— I 
believe  this  is  the  man  [pointing  to  William 
M'Pbadeen].  I  never  saw  bim  but  that 
once. 

Was  John  Burke  at  the  chapel  that  day  ?-~ 
He  was. 

And  Francis  Ivers?— He  was. 

Upon  what  Sunday  was  it?— In  the  middle 
of  October. 

Who  was  the  priest  that  officiated  F— The 
Jtev.  Patrick  Nolan. 

Did  you  hear  any  man  make  a  declaration 
to  the  congregation  that  day,  when  mass  was 
over,  and  whUc  the  priest  was  shaking  the 
holy  water?— I  did.  lie  bid  the  congregation 
not  to  disperse,  for  he  was  sent  there,  and 
had  a  few  words  to  say  to  them  and  the  rev. 
Mr.  Nolan.  He  desired  Mr.  Nolan  not  to  go 
on  till  he  told  him.  He  said,  he  was  sent 
there  of  a  message  to  Mr.  Nolan,  by  a  popse 
of  people  in  disguise,  to  tell  bim  not  to  take 
more  than  half-a-guinea  for  marriage,  tliir- 
teen  pence  fbr  mass^  and  nineteen  pence  half- 
penny for  chrbtenmg ;  and  if  he  went  to 
confession  and  got  oats,  to  go  quit. 

How  soon  after  did  you  give  mformation  to 
Mr.  Browne  f— The  day  before  November 
day. 

[Not  cross-examined.] 

Thonmt  Boland  sworn. — Examined  by  Mr. 
SoUdior  GeneraL 

Where  do  you  live  ?^In  Minola. 

Do  you  know  James  Mac  Phadeen.'— I 
saw  him  the  day  he  came  to  Minola. 

Upon  what  day  was  that?— On  a  Sunday. 

In  what  month?— In  October. 

What  did  he  say  that  dav?— When  the 
prayers  were  over  at  mass,  and  the  priest  was 
shaking  the  holy  water,  James  Mac  Phadeen 
said,  he  was  sent  with  a  message  against  his 
will  to  the  priest.  He  said  be  was  ordered  to 
tell  himi  sot  to  charge  more  than  half- a- 


guinea  for  marriage,  tbirtecn-pence  for  niass, 
and  nineteen  pence  halfpenny  for  christening. 
He  said,  he  should  lower  his  fees,  and  sinking 
bis  voice  said,  "  if  not,  to  have  his  coflin  con- 
venient." 

Did  you  licar  bim  say  that  ?— He  was  the 
next  man  but  one  to  me,  and  I  hoard  htm 
distinctly. 

Look  at  Uie  bar,  and  say,  if  James  Mac 
Phadeen  be  there  ?— This  is  the  man  f  point- 
ing to  the  prisoner] ;  and  I  am  snriy  to  see 
him  here,  or  that  he  was  there  at  alL 

Did  you  give  information  to  a  magistrate  of 
this  matter,  or  did  a  magistrate  fto  to  you  ?— 
Mr.  Browne  came  to  me^  and  I  have  been 
attending  here  at  great  mcooveoieDce  and 
loss. 

Do  you  know  Matthew  Lilly  ?— -I  do;  he 
is  my  brother-in-law. 

Was  he  at  the  chapel  that  day  ?— He  was. 

Tkoma$  Boland  cross-examined  by  Mr. 

T.Moore. 

Do  you  not  believe,  that  if  such  a  message 
was  delivered,  it  was  by  compulswn  ?— lie 
said  at  first  it  was  against  his  will. 

Do  you  not  believe  it  was  the  fact?— I  can- 
not say ;  you  may  form  your  own  belief  of  it. 

Is  it  not  the  custom  to  compel  quiet  persons 
to  deliver  such  messages? — I  believe  ne  was 
driven  to  it,  because  I  never  saw  bim  at  that 
mass  before :  it  was  not  his  chapeL 

[Case  closed  on  behalf  of  the  Crown.] 

paisovxa's  defciicb. 

Matthew  WilUt  sworn. — Examined  by  Mr. 

T.Moore. 

Do  you  know  the  prisoner  attliebar? — 
I  do. 

Do  you  recollect  at  any  time  his  house 
being  attacked  ?— I  do. 

In  or  about  what  time  ? — It  is,  I  believe, 
about  seven  weeks  past 

What  day?— I  cannot  tell  the  day,  but  it 
¥ras  a  week  day,  and  the  next  Sunday  he  was 
charged  to  co  to  the  chapel. 

Was  Sunday  the  next  day,  or  three  or  four 
days  afUr?— It  was  three  or  four  days  aAer. 

Is  it  not  the  custom  with  the  Threshers  to 
send  quiet  and  peaceable  men  to  go  of  their 
messages? — I  believe  so. 

Jurori, — How  do  you  know  th^  came  to 
the  prisoner's  house? — Hearing  of  the  dis- 
turbances in  the  country,  and  bemg  of  a  dif- 
ferent persuasion  from  them,  I  got  afraid  of 
them,  living  in  a  remote  part,  came  to  live 
next  door  to  the  prisoner,  four  years  lastBiay. 
I  was  in  my  bed,  and  about  twelve  o'clock  I 
heard  a  moo,  as  I  suppose,  coming  to  James 
Mac  Phadeen's ;  ana  I  heard  an  uncommon 
screech,  such  as  riotous  mobs  cenerally  use. 
I  said  to  my  sister,  **  These  are  tne  Threshers 
or  Shakers,  come  to  Jemmy's.*'  I  was  in 
dread,  being  one  of  the  people  called  Protes- 
tants, and  thought  I  could  not  miss  of  being 
carded  any  way.    I  Baid,  I  would  get  up  and 
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mtke  my  escape.  She  stid  the  house  was 
amrouoded,  and  it  was  better  to  ftaj  within. 
I  rote  and  put  on  mj  clothes,  and  looking 
out,  could  see  the  people^  the  night  beine 
Mght.  There  were  forty  of  them.  I  staio^ 
wiu  the  door  open,  and  they  appeared  to  me 
to  push  open  his  door.  They  went  in,  and  I 
heard  the  sound  of  voices,  and  cannot  tell 
what  tbejr  said.  They  spoke,  in  Irish,  about 
half-^-giUMa.  When  they  went  away,  the 
■no  came  and  asked,  were  we  asleep :  we 
•aki  not ;  he  asked,  did  we  hear  the  transac* 
tionf  Itaidyes. 

Do  joa  know  the  prisoner's  character  ?«- 
Awhile  hence  I  will  speak  of  that  He  asked, 
Did  we  bear  any  thing  ?  I  said.  Yes.  I  asked 
what  they  said  about  balf-a-guinea.  He  said, 
they  asked  him  fiercely  to  eo  to  Nolan  and 
ilesue  him  to  marry  for  half-a-guinea,  which 
was  the  mial  custom  ever  till  now ;  tQ  bap- 
tise for  nineteen  pence  halfpenny,  instead  of 
five  shillings  and  fivepence,  which  was  the 
usual  custom,  and  one  shilling  and  a  penny, 
insteid  of  half  a  crown,  for  mass. 

You  are  convinced  the  prisoner  was  com- 

Bslled?— I   am   satisfied  he  was  reluctant, 
e  said,  it  was  the  best  way  to  pursue  these 
people  and  take  their  lives. 

Is  he  a  quiet  man  ?— I  believe  him  to  be  a 
mnct,  industrious  roan.  Also,  if  there  be  a 
ebaiacter  wantins,  there  is  Mr.  Patrick  Lynch, 
of  Cbgher,  and  Sir.  George  Clendenning. 

MkitiUm  WUla  cross-examined  by  Mr.  Aitar^ 

ney  OeneraL 

Did  he  pursue  these  people,  so  as  to  know 
them  ?— He  did  not. 

Why  not,  when  he  came  out  of  his  house 
and  expcessed  a  wish  to  follow  them  ?— He 
was  afrakl  of  the  law  and  the  Threshers. 

What  was  his  fear  of  the  law  ?-* Because 
he  was  in  the  greatest  trouble.  He  did  not 
like  the  troubles^ 

Which  was  he  most  afraid  of? — He  was 
afraid  of  the  law  and  the  Threshers  both. 

Was  he  equally  afraid  of  both? — He  was 
afraid  of  them,  as  they  threatened  him. 

How  manv  went  with  him  to  the  chapel  P 
-^Ue  went  alone. 

You  sav  the  transaction  at  his  house  was 
three  or  mir  davs  before  the  Sunday,  when 
he  went  to  the  chapel.  Did  he  in  the  mean 
tiase  go  to  any  magistrate  to  give  inforroa- 
tioQ  ?— I  believe  be  went  to  Charles  O'Mal- 
ley. 

Why  do  you  believe  that? — ^Because  he  was 
telling  me  the  case,  and  I  advised  him  to  go 
over  to  the  hon.  Denis  Browne. 

Did  you  tell  him  to  go  to  a  magistrate  ?— I 
dkl. 

Did  you  tell  him  to  go  to  the  chapel?— I 
did  not:  but  would  have  gone  myself,  if  they 
bad  swoCn  me ; 

Fear,  infernal  name. 
Makes  eternal  flame ! 

He  was  afraid  of  his  soul  on  the  one  baud, 
and  his  back  on  the  other. 


The  prisoner  lives  In  a  IpQcIy  place?— 
There  are  only  six  houses  in  it. 

Are  there  many  Threshers  about  it?— I 
cannot  say.  I  cannot  tell  who  they  are,  or 
where  they  may  come  from.  I  know  nothing 
of  them,  being  of  an  opposite  persuasion. 

Are  there  roanv  Threshers  in  that  part  of 
the  country? — ^I  believe  not.  I  knew  ibia 
matter  would  be  broug^ht  to  the  law ;  mnd  if 
Protestants  were  found  in  these  facts,  it  would 
surely  bring  scandal  and  disgrace  upon  theit 
cause. 

You  seem  to  be  a  veiy  zealous  Protestant? 
— ^I  denv  the  doctrine  of  transubstantiation. 

Did  the  prisoner  so  to  Mr.  O'Malley  and 
give  information  ?— He  told  me  so,  and  three 
more. 

When  did  he  tell  yon  soP— The  day  after; 
but  whether  he  told  me  so  or  not,  I  knew  it 
myself. 

Upon  your  oath,  was  Mr.  (^Malley  in  the 
country  at  that  time? — I  cannot  say;  they 
went  off  to  go  there. 

Then  he  could  go  to  a  magistrate  without 
fear,  and  yet  he  went  to  the  chapel  through 
fear? — I  cannut  say. 

You  did  not  advise  him  to  go  to  the  chapel? 
—No;  and  I  give  vou  a  reason ;  I  was  afraid 
of  this  coming  to  the  law. 

Are  you  a  preacher?— No:  but  a  heater. 

Could  he  not  have  gone  to  a  magistrate  and 
obtained  protection  ? — He  might ;  but  I  can« 
not  reason  upon  that. 

MaUhcw  IFtlJei  re-examined  by  Mr.  T.  Moore, 

You  said,  the  prisoner  and  some  others 
went  off  to  go  to  Mr.  0*Malley  ?— They  did; 
three  of  them. 

You  thought  they  went?— I  thought  so ;  I 
beard  they  went ;  I  was  wondering  at  seemg 
them  get  ready,  and  asked  where  they  were 
going,  and  they  told  me. where. 

Patrick  Lynck^  esq.  sworn.— Examined  by 
Mr.  T.  Moore. 

Do  you  know  the  prisoner,  James  Mac 
Phadcen?— Ido. 

What  is  his  cliaracter  ?  is  he  a  quiet,  peace- 
ble  man?— I  never  heard  any  thing  else  of 
him. 

Does  he  live  in  your  neighbourhood  ?— He 
does. 

How  long  have  you  known  him? — Four- 
teen or  fiiVeen  years. 

Did  you  know  of  his  being  concerned  in  the 
last  rebellion?— I  did  not. 

Patrick  Lynch^  esq.  cross-examined  by  Mr. 
Solicitor  General, 

Have  you  not  heard  that  many  persons  who 
before  had  the  character  of  quiet  and  honest 
men  have  yet  engaged  in  the  thrething  busi- 
ness?— I  have. 

And  many  engaged  in  it,  who  were  not  sus- 
pected before  ?— Y^es. 

Mr.  T.  Moore.- My  lord,  I  submit  that  the 
intention  with  which  th^  message  was  deli- 
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▼ered  it  m  question  for  the  jury.  The  prisoner 
is  charged  to  have  done  the  aet  mmikwutfy^ 
and  therefore  the  jury  are  to  determine  whe- 
ther it  was  intended  to  excite  tumult 

Mr.  Attorney  GtmermL — Where  a  message 
Is  deliveied  in  the  presence  of  a  congregatbn 
to  a  priest  from  the  Threshers,  which  message 
relates  to  the  professed  object  of  ttia 
Threshers,  uid  toe  priest  is  told  to  have  his 
eoffin  prepmd  if  he  does  not  reduce  his  fees, 
can  it  oe  said  that  it  does  not  tend  to  promote 
and  encourage  unlawful  combination  and  eon* 
fedefacy }  for  that  is  the  charge  in  the  indict- 
ment, not  that  it  was  calculated  to  excite 
tnaiult  As  to  the  defence  of  compulsion,  it 
it  ginte  out  of  the  ease. 

Mr.  T.  Moore, — My  lord,  we  would  examine 
Mr.  O'Malley,  but  he  is  not  now  in  court. 

Mr.  Baron  Georgt.'^l  will  think  no  time 
wasted  in  a  case  or  this  Importance.  If  you 
think  Mr.  CVMalley  can  serve  you,  I  will  wait 
till  midnight  that  you  may  send  for  him. 

Mr.  Pcaaii  Bromnc  again  examined  by  Mr. 
Attomty  General. 

Was  Mr.  O'Mallev  in  the  countrjr  at  the 
time  of  the  transaction  stated  by  Willes  ?— I 
know  Mr.  O'Malley  as  well  as  my  brother, 
and  to  the  best  of  my  knowledge,  belief,  and 
opinion,  he  was  in  England. 

Mr.  r.  Afoore.-*!  beg  leaTe  to  sUte  what  I 
understand  the  &ct  to  be :  that  the  prisoner's 
fiUher  went  to  Mr.  O'Malley's  bouse  to  give 
intelligence  of  the  matter,  but  it  was  after  the 
Sundty  when  the  message  was  delivered. 

Mr.  Attorn^  GemnC^l  admit  the  fact  to 
be  so. 

SUMMmO  UP* 

Mr.  Baron  G«or^e.— rQentlemen  of  tlie 
Jury ; — In  this  case  it  is  necessarr  to  direct 
your  attention  lo  the  charge  which  the  pri- 
soner is  called  upon  to  answer^fhere  his 
k>rdshjp  stated  the  indictment  to  the  jury]. 
The  offence  in  the  indictment  is  made  a  capi- 
tal felony  by  the  act  of  27th  Geo.  S,  c.  15 — 
[here  his  lordship  stated  the  clause  of  that 
act]. '  Upon  the  part  of  the  prosecution  five 
witnesses  liave  been  examinea ;  all  of  them 
relate  to  you  a  fact,  which  the  prisoner  in  his 
defence  does  not  contest ;  two  of  these  wit- 
nesses, however,  go  further  than  the  others— 
one  of  them  has  sworn,  that  the  |)risoder  not 
only  told  the  priest  at  the  chapel,  in  the  hear- 
ing of  the  congregation,  the  prices  to  be 
charged  for  the  offices  he  mentioned,  but  also 
informed  him,  that  if  he  charged  any  greater, 
he  would  suffer ;  and  the  last  witness  examined 
stated,  that  he  stood  within  one  of  the  prisoner 
at  the  time  the  message  was  delivered,  and 
that  the  prisoner  added  in  a  low  voice,  that  if 
the  priest  did  not  aet  accordingly,  '*  he  should 
have  his  coffin  convenient.*'  This  was  not 
heard  by  the  other  witnesses,  and  it  is  ac- 
counted for  in  that  manner.  The  defence 
does  not  deny  the  delivery  of  the  message,  but 
'  e  defence  which  is  made  will  admit  of  seri- 


I 


ous  consideration  before  yon  decide  the  case; 
and  upon  the  evidence  two  questions  present 
themselves  directly  to  you ;  the  first  is,  whe< 
ther  this  be  a  message  tendine  to  excite  un- 
lawliil  combination,  within  the  intent  and 
meaning  of  the  statute ;  and  the  second  is, 
whether  such  compulsion  as  has  appeared  in 
evidence  in  this  ease  will  justify  or  excuse 
that  act  to  done :  these  i^piestions  it  will  be 
your  province  to  decide,  subject  to  the  advice 
which  the  duly  of  my  oflke  calls  upon  me  t» 
give. 

It  appears,  that  tumult  and  insimectkm  had 
arisen  in  that  country,  which  had  for  one 
of  their  objects  the  lowering  the  duet  claimed 
hy  the  prietl,  by  force  and  violence.  It  does 
not  appear  that  thit  combination  had  befiDre 
the  day  laid  in  the  indictment  tpread  into  the 
parith  whereof  Mr.  Nolan  wat  the  priett; 
and  you  will  judge  whether  it  wat  not  the 
objject  of  the  obturbers  of  the  peace,  who  so 
united  and  swore  the  prisoner,  that  this  com- 
bination should  be  excited  amoncst  tlie  flock 
and  parishioners  of  Mr.  Nolan  r  It  would 
seem,  they  were  aware  of  the  illegality,  and 
of  the  danger  of  eoing  themselves,  openly  to 
the  chapel,  tnd  oeliverine  the  message  to  the 
priest;  and  therefore  they  engage  the  pri- 
soner so  to  do,  under  circuoEittaiices  which 
they  expected  would  procure  him  impunity, 
or  compassion,  for  violating  the  law.  Gen- 
tlemen, had  those  persons  engaged  the  pri* 
soner,  and  if  in  pursuance  of  that  engagement, 
the  prisoner  haa  gone  privately  to  the  priest, 
and  delivered  him  this  message  in  private, 
soeh  an  act,  however  otherwise  criminal, 
might  not  maintain  this  indictment ;  but  you 
are  to  consider,  whether  delivering  this  mes- 
sage publicly,  in  the  hearing  of  the  con^eg»« 
tion  for  which  the  priett  was  then  officiating, 
had  not  a  direct  tendency  to  excite  that  con- 
gregation to  be,  and  become  of  the  unlawful 
combination,  from  which  that  messaee  came ; 
this  seems  to  me  to  be  matter  of  tact  fit  for 
^our  consideration,  and  to  be  the  only  ques- 
tion that  can  well  be  made  in  the  present  case. 

It  remains,  that  I  should  inform  you,  what 
sort  of  duress  or  restraint  will  excuse  a  man 
in  a  court  of  law,  who  has  done  any  act, 
which  is  by  law  a  febny ;  and  this  is  matter 
of  law,  upon  which  the  judge  is  called  upon 
to  give  his  opinion  to  the  jury.  There  is  no 
doubt,  that  if^a  man.  whilst  the  terror  of  im« 
mediate  death  is  held  over  him,  shall,  for  the 
immediate  preservation  of  his  life,,  do  an  uo* 
lawful  act,  thit  may  excuse  him,  because  un- 
der such  circumstances  the  act  done  cannot 
be  considered  to  be  his  act,  inasmuch  as  he  is 
not  a  free  agent.  But  it  must  appear,  that 
the  act  was  done  at  the  very  time  the  re- 
straint was  imposed,  and  from  a  motive  of 
self-preservation.  And  this  is  wisely  the  rule 
of  law,  for  otherwise  the  greatest  crimes  might 
be  committed  with  impunity.  If  a  promissory 
oath  imposed  on  a  man  to  commit  a  felony  at 
a  future  time,  were  to  be  received  as  a  defence 
upon  trials  the  inconveniences  would  be  mofir 
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atrewi  beyond  lU  endunncB,  to  Ihtl  the  Ikw 
dgw  nejl  ^iuv  forte  u  *  defence  imJcM  i(  if  ' 
immeiialelji  optraiiitg  al  ike  time  o^  lAc  ocf 
dove,  depriviDg  the  partrof  hu  own  free  wilt 
aik)  egeocy ;  u  utotx  u  ue  is  delivered  from 
the  rcilniiil,  Ihere  ii  aii  etKl  of  tbe  defence. 
But  here  tfaii  mui  had  Ibiee  or  four  dk^s  to 
coBiiiler  what  wu  right  and  lavful  for  hun  to 
do— wbelhw  be  wu  t«  obey  tttc  Uw,  or  obej 
Ibe  Tbretber>r  whether  he  wks  to  fear  the 
kw.iirraiirtheTbrathen?  and  for  the  chmcc 
be  Lu  made  be  ii  antwerahle ;  and  hu  made 
fauuelf  w^jeet  to  tbe  laine  puDubment,  u  if 
one  <■/  that  (siocJatioD  had,  initead  of  mak- 
ing the  piiaoner  the  iiiatrumeal  to  con* e;  the 
noMKc,  delivered  it  of  hU  own  authority. 
TharcAtre,  14  my  apprebeuioD,  tbe  prisoner 
canaot  euute  himMif  from  the  charge  of  fe- 
loav.  kv  Mving  be  commiited  it  in  preserva- 
ii> life;  beotuse  bis  life  wat  not  in 

Bf  at  iIm  time  of  the  iact^Voe. 

■BtwirpfTi  all  these  facts  and  circuin- 
ara  belore  you  ;  you  I  hope,  fully 


Hr.  Salkitor  Genera J^-~ Gentlemen  of  the 
jury;  in  this  case  the  prisooer*  at  ibe  bar 
stand  charged  with  liaving  conapired  to  mur- 
der the  iale  Thady  Lavin.  Such  a  conspiracy 
was  by  the  statute  law  of  this  country  in  the 
year  UK,  made  a  capital  felony ;  auJia  cqq- 
sequence  of  tbe  frequency* of  such  crimes  in 
scasuns  of  public  disturbauce,  it  has  been  fur- 
ther provided  by  a  subsequent  act  of  patliament, 
passed  in  the  racmDrable  year  1796,  thata*es 
to  "  solicit,  encourage,  persuade,  or  propose,  or 
to  endeavour  to  persuade  any  person  to  comr 
mit  a  murder,"  should  also  be  a  capital  felonr 
without  benefit  of  clergy.  Such  are  the  dreai^ 
fill  penalties  wtuch  the  law  denounces  agatitst 
tbe  mere  meditation  of  this  most  atrociout 
crime,  even  where  tbe  crime  itself  has  not 
been  committed.  Judge,  then,  how  justly 
those  penalties  attach  upon  parsons  confede- 
rated for  such  a  criminal  purpose,  when  tbeir 
conspiracy,  as  in  the  present  case,  has  been 
effectual  and  successful,  and  when  the  crime 

,     .-  .   -      .  jitselfUasbeencommilled  with  every  drcum- 

tt(e   statute,   a^d   tbe   indictment    stance  of  atrocity,  that  w6uld  aggravate  it,  if 
^heKMi;  «nd  I  think  tbe  evidence  1  it  were  capable  of  aggravation. 

^ ^  _  bwd  u  fit  evidence  to  go  before  I     Upon  the  enormity  of  such  an  offence,  I 

yMi  In  cqnsidar.  whather  it  does  not  maiulaiB  abould  not  think  it  necessary  to  expatiate, 
the  pieient  inoictment.  Y«u  form  tbe  tri-  '  when  I  address  loen  of  otdinaiy  feeliugs  and 
btinal,  i^ch  tbe  constitution  has  entrusted  I  common  understanding— but  enormous  and 


dragef. 
Gent 


Awndcdi 


Witb  tbe  decision  of  these  mat^ri.  There 
•Mms  ta  be  no  copftoversy  respecting  the 
cndcoc^  and  yqu  will  find  According  to  the 
ta^i,  and  u  yaw  consciences  may  direct. 


lie  Jnry  deliberated  for  tbree  hours,  and 
• '  a  verdict,  Not  G^illy. 


i\td  as  the  crime  is,  you  would  not  be 
called  u|K>n,  on  this  estiaotdinary  occauon, 
to  investigate  it,  if  this  were  merely  one  of 
those  cases,  in  which  the  king  too  frequently 
loses  a  subject,  and  the  community  a  member, 
in  cODseifuence  of  the  violence  or  malice  of 
the  individuals  accused.  Had  it  been  merely 
so,  it  would  have  been  reserved  for  iavesti^a- 
tioD  at  the  ordinary  period  of  theassizes;  but 
tliat  period  of  enquiry  has  been  anticipated, 
i-  I  and  you  have  been  called  upon,  on  the  eitra- 

Vj*I.L«-     „^:„.„  ,^™.;„n  „f  ,hi.    «™,;.1 .  "     " 


i^..J^   .nrffol™in,«lCairf  ™n.nir,  rnnfo.    itsolf  With,  that  dangcrous  and  mischicvoPS 


HiH?^5S£ffe::!^'  ?^SS?rd^^:ivssjVo:rn^ 

and  of  tbeir  malice  prepense,  to  kill  and  mur-  j,  -^  ^^^  ^^[^  associations  naturally  and 
necessarily  lead  to  the  commission  of  such 
crimes,  that  the  code  of  laws,  which  have 
been  enacted  to  suppress  illegal  confederacies, 
has  wisely,  and  J  will  add,  humanely  equal- 
ized, in  point  of  punishment,  all  offences 
-hicb  can  be  committed  in  active  furtherance 
f  the  purposes  for  which  the  confederates 
have  associated.    The  e 


and  of  tbnr  malice  prepense,  to  kill  and  mur- 
der Thady  Lavin,  against  the  peace  and  sta- 
tute. 

They  severally  pleaded  not  guilty,  and  said, 
dwy  were  tendv  for  trial,  except  Edmund  Dur- 
neen,  who  said  he  had  been  arrested  only  the 
day  Miore,  and  therefore  was  not  ready  for 
tf«l,  and  upon  the  so^estion  of  Mr.  Baron  '  "/TJ"  ~JZ^'' 
George,  amfu^onthnSnsent  of  the  attorney  ^UeLSTd 
geneml  bis  case  was  postponed,  ""^  " 

Tbe  following  jnry  was 

of  tbe  other  ten  prisoners. 
Tbomas  Kirkwood         Richard  Leviston, 
George  Gildea,  James  Clarke, 

rnneit  Goodwin^  William  Ferris, 

£dward  Malley, 
Orne  Lundy, 
wnliam  Malley. 
given 


of  those  laws, 

._.»  r—  .1..  .  -1    aud  the  dangeious  tendency  of  illegal  com- 
swomforthe  trial    k:„„,:„„.  „„°.  .„„i„.„j  fhWHi^.?.™,!  h. 


Thomas  H^re, 
Robert  Fair, 
Stewart  Ferguson, 

To  whom  tbe   prisoners 
charge. 
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binations  were  amnly  and  ably  discussed  by 
his  lordship  in  bis  charge  to  the  grand  inquest 
of  the  county,  and  by  my  learned  colleagiTe 
the  allorney-general  in  the  first  case,  which 
yesterday  was  brought  for«'ard  for  public  ii>- 
vealigalion.  Whoever  had  the  advanlaje  of 
hearing  what  fell  from  those  high  authorilies 
must  be  satisfied,  that,  from  ttu.'  niomcnl  an 
unlawful  confederacy  of  men  has  commenced, 
every  active  step  which  can  be  taken  in  pre- 
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teculron  of  their  view^  is  nsMmilatcd  to  those 
bi<;her  crimes,  to  the  conitiiission  of  which  it 
BO  necessarily  leads;  death  is  the  dreadful 
and  the  commun  punishment  of  all.  A  man, 
who  looked  upon  this  system  of  laws,  without 
reference  to  the  causes  which  produced  it, 
and  the  occasions  upon  which  only  it  is 
brought  into  operation,  might  be  induced  to 
consider  this  mdiscriminate  application  of  the 
highest  of  all  punishments  to  every  offence, 
u  a  reproach  to  the  legislators  who  enacted 
il ;  hut  upon  due  consideration,  whoever  re- 
flects upon  the  nature  of  public  tumults  must 
be  satisfied,  that  the  great  object  of  human 
fimishment,  the  prevention  of  crime,  is  most 
effectually  provided  for,  b^  meeting  the  spirit 
of  insurrection  in  its  ori«;m,  with  the  vigour 
of  wholesome  Ikw,  and  by  denouncing  as 
worthy  of  the  greatest  punishment,  all  ot- 
fencc9|  whose  natural  tendency  is,  to  produce 
the  greatest  crimes ;  therefore  the  mere  as- 
semblage of  men,  so  confederating,  is  made  a 
high  misdemeanor  b^  those  laws ;  but  when 
once  the  confederacy  is  foimed,  the  supplying 
arms,  x>r  any  other  means  to  the  confederates, 
the  abetting  them  in  any  of  their  objects,  the 
sending  of  their  threatening  messages,  the 
circulation  of  that  system  of  terror,  the  admi- 
nistration of  any  of  their  unlawful  oaths  or 
engagements,  are  all  capital  felonies,  and  the 
law  with  equal  severity,  pronounces  death  to 
be  the  common  punishment  of  all  such 
offences. 

To  a  reflecting  mind,  the  wisdom  of  such  a 
qrstem  is  perceptible,  without  any  eiample. 
Even  in  the  case  of  individuals,  the  natural 
tendency  of  the  lesser  crimes  to  produce  the 
greater  is  proverbial,  and  familiar  to  every 
man's  experience — one  immorality  naturally 
leads  to  another — the  restraints  of  conscience 
once  relaxed,  and  the  obligations  of  duty  once 
forgotten,  the  progress  of  the  heart  from  one 
offence  to  a  greater  is  easy  and  rapid.  But 
in  the  case  ot  associated  criminals,  it  is  some- 
thing more,  it  is  necessary ;  when  such  a  con- 
federacy is  once  established,  concealment  he- 
comes  necessary  to  Hieir  safety,  and  the  ad- 
ministration ol  unlawful  oaths  which  bind 
them  to  each  other  by  obligations  of  secrecy, 
h  adopted  as  an  expedient  which  at  once 
provides  for  their  impunity  and  recruits  their 
numbers;  money  and  arms  are  wanting  to 
their  power,  and  the  midnight  plunder  of  both 
is  the  next  violation  of  moral  duty  and  of 
jniblic  law,  into  which  they  arc  precipitated : 
active  and  loyal  men  become  formidable  to 
the  confederacy,  and  individuals  of  their  own 
society,  who  from  feelings  of  compunction  re- 
pent of  their  folly  and  inform  aeaiost  their 
mtsociates,  become  still  more  obnoxious  to 
them.  The  assassination  of  the  loyalist,  or 
the  informer,  follows  next :  thus  the  deluded 
wretch,  who  by  some  abominable  incendiary, 
is  taught  to  believe,  that  he  associates  with 
others  for  the  redress  of  grievances,  and  the 
reform  of  abuses,  gradually  involves  himself 
^D   the  commission  of  every  crime  which 


afflicts  society,  and  which  the  laws  denoinicc, 
and  rapidly  familiariEes  his  mind  to  every 
species  of  moral  turpitude :  the  profanation  of 
an  oath,  robberv,  burglary,  and  murder  be- 
come the  natural  and  necessary  consequences 
of  the  confe<leracy  once  formed ;  and  tliere- 
fere  most  wisely  and  humanely  has  the  cx>de 
of  laws,  enacted  to  suppress  such  associations, 
encountered  their  mischief,  by  pronouncing 
deatli  to  be  the  uunishment  of  every  crime 
committed  in  furtherance  of  their  objects. 

That  murder  is  frequently  the  consequence 
of  such  combinations  is  tragically  illustrated 
by  the  fticts  of  the  case  about  to  be  submitted 
to  your  consideration.  Before  I  state  to  tou 
those  facts,  let  me  observe,  that  the  mischief 
of  such  associations  majf  not  always  stop  even 
at  murder ;  associated  for  one  purpose,  those 
deluded  wretches  may  easily  be  made  the  hi - 
struments  of  another.  If  at  present  their  ob- 
jects are  not  treasonable,  they  may  however 
readily  become  so,  whenever  occasion  fur- 
nishes an  opportunity  to  designing  and  wicked 
men  to  make  them  so:*any  bad  impulse 
may  bo  at  any  moment  given  to  an  association 
formed  for  vmlawful  purposes,  and  connected 
and  preserved  by  the  commission  of  crime. 
High  treason,  the  greatest  of  o£feiices  known 
to  our  laws,  which  implies  the  meditated 
murder  of  the  sovereign,  which  aims  at  the 
destruction  of  our  political  constitution,  the 
subversion  of  civil  society,  and  tlie  confusion 
of  laws  and  property,  is  the  ultimate  mischief, 
which  may  not  unreasonably  be  expected  to 
flow  from  such  confedtracies,  if  not  effec- 
tually counteracted.  Therefore,  it  is,  that  at 
this  extraordinary  season  of  the  year,  his  ma- 
jesty's government  has  assembled  us,  at  this 
special  commission,  to  carry  into  speedy  exe- 
cution those  wholesome  and  vigorous  laws 
against  unlawful  assemblies,  whicu  the  crimes 
and  follies  of  the  deluded  people  have  called 
into  operation.  Therefore  it  is,  that  you, 
gentlemen  of  the  jury,  are  now  impanelled  to 
investigate  a  charge  of  conspiracy  of  murder, 
not  merely  on  account  of  the  abstract  atrocity 
of  the  cnme,  but  because  it  has  been  gene- 
rated by  that  abominable  and  profligate  asso- 
ciation, fruitful  of  crimes,  which  it  is  the  com- 
mon interest  and  common  duty  of  all  loyal  and 
honest  men  to  encounter  and  extinguish. 

The  guilt  imputed  to  tho  prisoners  at  the 
bar,  by  the  indictment  which  you  have  heard 
read,  will  be  brought  home  to  them  by  that 
species  of  evidence,  which  is  called  circunv- 
stantial.  It  is  often  tlie  onl^  proof  which  can 
support  a  charge  of  murder  itself,  and  in  such 
charges,  it  is  frequently  the  mostconnt,  and 
least  fallible  nf  all  evidence— of  this  there 
have  been  repeated  instances ;  but  where  the 
crime  charged  is  a  conspiracy  to  murder,  from 
the  very  nature  of  the  offence,  it  is  the  only 
evidence  which  can  be  eift>ected,  unless  some 
associate,  by  betraying  bis  confederates,  sup- 
plies to  the  prosecution  the  suspicious  testi- 
mony of  an  accomplice.  In  this  particular 
instaifte,  if  my  instructions  have  not  deceived 
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nie^  yoa  will  find  a  chain  of  indisputable  ciN 
oumslancesy  each  part  connectea  with  the 
olhec,  tracing  the  progress  of  the  crime  from ' 
its  commencement  to  its  consummation; 
shewing  an  adequate  motive  for  its  commis- 
sion, exiubiting  conduct  in  the  prisoners  cal- 
culaled  to  secure  its  perpetration^  conduct, 
both  belbreand  aAcr,  inconsistent  with  their 
innoceocey  and  which  according  to  the  eipe* 
Hence  which  we  have  of  human  character,  it 
will  be  impossible  to  account  for,  eicept  upon 
Ibe  supposition  of  their  guilt 

Oo  the  13th  of  September  last,  Tbady 
Lavin,  who  had  been  one  of  the  association, 
called  Threshers,  came  before  Mr.  Ormsby,  a 
magistrate  of  this  county,  and  voluntarily 

gsveioformatJon  against  a  great  number  of 
is  accomplices^  and  amongst  others  against 
John  Fiynn,  the  son  of  Laumce  FJynn,  and 
the  near  relation  of  Coll  Flynn,  now  prisoners 
at  the  bar. — In  the  same  informations,  he  also 
swore  against  two  persons  of  the  name  of 
Duraeen,  one  of  wtwm  is  the  son  and  the 
other  the  nephew  of  Edmund  Durneen,  a  pri* 
aoner  now  in  the  dock,  and  charged  in  this 
indictment,  but  who  is  not  at  present  upon 
trial,  he  having  alleged,  that  in  consequence 
of  his  recent  apprehension,  he  cannot  be  pre- 
pared until  to-morrow.  Upon  these  informa- 
tioos  so  sworn,  Mr.  Ormsby  issued  bis  war* 
rant  Several  of  the  persons  charged-  were 
apprehended,  and  were  committed  to  prison. 
Several  others,  and  amongst  them  the  two 
Dumeens,  and  one  John  O'Connor,  still  re- 
main at  larse*  Shortly  afierwards,  it  became 
notorious  that  Lavin  had  sworn  those  infor- 
matjops,  and  it  became  unsafe  for  him  to  re- 
main in  the  country,  exposed  to  the  fury  and 
vengeance  of  the  Threshers.  Mr.  Ormsby, 
having  communicated  these  matters  to  his 
nujutyn  government  in  Dublin,  received  im- 
mcdiate  oraers  to  give  to  this  informer  every 
possible  protection,  and  in  consequence  of 
those  ordcra,  the  unfortunate  man  was  re- 
moved from  Turneen  where  he  had  formerly 
lived,  to  a  safe  place  in  the  village  Crossmo- 
lina,  wboe  a  military  force  was  stationed ; 
there  be  remained  in  perfect  safety,  waiting 
until  this  special  commission  should  be  sped, 
in  order  to  support  his  informations  upon  the 
trial  of  the  persons  whom  he  had  accused. 

Co  the  10th  of  November,  the  different 
persons  confined  in  Castlebar  jail  upon  his  in- 
formation, attempted  to  escape  from  prison, 
by  bribing  the  centinel,  in  which  attempt 
they  were  defeated  by  the  fidelity  of  the  sol- 
dier, and  the  vigilance  of  the  jailor :  the  period 
at  which  thb  attempt  was  made  and  frus- 
trated is  very  deserving  of  your  attention,  and 
you  will  judge  bow  far  it  bears  upon  the  ac- 
cusation against  the  prisoners.  In  four  days 
after  that  attempt,  on  the  14th  of  NovembcT, 
Lavin  with  his  wife  went  to  their  former 
habitation  at  Tumcen,  for  the  p>iirpose  of  dis- 
posing of  his  property  or  removing  it  into  the 
village  of  Crossmolina,  where  it  might  be  pro- 
U€tcd,    About  that  penod|  the  county  elea- 


tion  was  to  beg|in  and  Mr.  Ormsby  was  ob- 
liged to  leave  his  own  bouse,  and  go  to  the 
distant  town  of  Ballinrobe,  where  the  election 
was  held  :  whether  it  was  owing  to  that  cir- 
cumstance or  what  other,  I  stop  not  to  en- 
quire, but  certain  it  is,  that  about  this  time, 
tne  vigilance  before  used  for  the  protection  of 
Lavin  was  relaxed,  and  the  unfortunate  man 
was  most  impnidcntly  permitted  to  leave  the 
place  of  his  safety  upon  the  occasion  I  have 
mentioned :  he  remained  at  Turneen  that  day, 
and  on  the  next  day  but  one,  he  and  his  wife 
attended  the  funeral  of  a  person  who  was 
buried  in  Crossmolina.  On  tbeir  return  from 
the  funeral,  they  unfortunately  met  Coll 
Flynn,  one  of  the  prisoners,  who  addressed 
them,  entered  into  a  conversation  with  them 
upon  the  subject  of  the  property  which  Lavia 
was  about  to  dispose  of,  and  proposed  to  be- 
come the  purchaser  of  it  If  this  circum- 
stance stood  alone,  perhaps  it  would  escape 
observation,  but  when  connected  with  those 
which  follow,  possibly  this  interview  between 
persons  so  situated  may  appear  to  you  extra- 
ordinary; and  that  a  familiar  and  friendly 
conversation  should  lake  place  between  the 
accuser  and  the  near  relation  of  the  accused, 
even  upon  a  matter  of  business,  may  require 
some  explanation.  The  treaty  proceeded; 
Coll  Flynn  was  liberal  in  his  oners,  he  ac- 
quiesced in  the  demands  of  Lavin,  the  bargain 
was  made ;  Coll  Flynn  declared  that  it  should 
not  be  a  dry  one,  and  proposed  to  Lavin  that 
they  should  drink  together.  Lavin  agreed, 
notwithstanding  the  remonstrances  of  his 
wife,  whose  suspicions  appear  from  the 
beg'mning  to  have  been  excited  by  this  extra- 
ordinary and  unexpected  invitation.  Coll 
Flynn  said,  '*  We  can  have  a  naggiu  hero  at 
Oliver  Koe*s,*'  which  was  a  house  of  enter- 
tainment near  at  hand.  You  will  see  in  tlie 
progress  of  the  case,  that  it  was  not  probably 
the  intention  of  Coll  Flynn,  that  Roe*s  house 
should  be  the  scene  of  their  festivity,  for  he 
only  proposed,  that  they  should  drink  a  naggia 
there ;  they  repaired  to  Iloe*s  and  for  some 
reason,  which  does  not  appear,  were  refused 
entertainment  there.  Upon  this,  Coll  Flynn 
said  tliat  they  could  get  abundance  of  liquor 
at  the  house  of  Lawrence  Flynn,  another  of 
the  prisoners  at  the  Imr ;  and  to  this  proposal, 
tlie  weak  and  unfortunate  Lavin  consented, 
notwithstanding  the  repeated  and  importu- 
nate remonstrances  of  his  wife  whose  alarms 
«eera  to  have  foreboded  the  meditated  mis- 
chief. You  will  observe,  that  Laurence  FJynn 
was  father  of  one  of  those  against  whom 
Lavin  had  sworn,  that  his  house  was  at  some 
considerable  distance,  and  that  it  was  not  a 
house  of  public  entertainment.  Hither  they 
went,  and  what  appears  ver}*  deserving  of  at- 
tention, they  found  there  assembled,  the  pri- 
soners at  the  bar,  Charles  Flynn,  Patrick 
Barrett,  James  Laydon,  Laurence  Flynn,  John 
Flynn,  and  Edmund  Durneen,  the  prisoner 
not  now  upon  trial. 
In  this  society,  the  unforlunati;  Lavin  was 
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penuadcd  to  sit  down  and  drink— and  I  en- 
treat youi  at  this  stage  of  the  case,  to  pause 
and  consider  whether  it  is  a  circumstance  re- 
Gondleablc.to  your  ordinary  experience,  that 
a  company  of  persons,  of  whom  the  greater 
part  were  the  near  relations  and  connexions 
of  those  a^nst  whose  lives  Lavinhad  sworn, 
should,  without  some  secret  cause,  select  that 
very  informer,  as   the  companion  of  their 
festive  hours,  receive  him  with  friendship,  and 
associate  with  him  upon  terms  of  conviviality. 
When  you  consider  the  natural  feelings  of 
men  so  circumstanced,  and  the  almost  in- 
stinctive abhorrence  in  which  all  the  lower 
classes  of  people  in  this  country  hold  an  in- 
former, you  will  be  of  opinion  that  such  a 
meeting,  at  such  a  time,  in  such  a  place  and 
between  such  persons  is  at  least  eitrenicly 
suspicious.    As  you  will  reason,  the  wife  of 
Lavin  fell:  her  foreboding  heart  was  visited 
with  a  prescience  of  tlie  scene  that  was  to 
follow ;  she  urged  her  infatuated  husband  to 
retire  —but  she  urged  him  in  vain ;  she  look- 
ed signi6cant]y  at  him,  made  signs  to  him, 
pretended  that  she  was  particularly  anxious  to 
return  on  account  of  her  children,  who  had 
Jbeen  left  alone,  and  by  every  means  in  her 
power  endeavoured  to  rouse   the  wretched 
victim  from  his  infatuation.   At  this  moment, 
the  f.isoner,  Coll  Mynn  and  Charles  Fly nn 
approached  her,  they  sat  down,  one  at  each 
aide  of  her,  tliev  threw  their  arms  round  her 
Deck,   embraced  her  with  treacherous  and 
J'alse  caresses,  soothed  her  impatience,  im- 
portuned her  to  stay,  offered  that  a  girl  then 
in  the  house  should  be  sent  home  to  take 
care  of  her  children,  and  promised  that  her 
husband  should  return  with  her  shortlv— slic 
was  compelled  to  yield,  and    the   devutrd 
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one  of  those  against  whom  Lavin  had  swom^ 
and  nephew  to  i-Ulmund  Durncen,  who  had 
left  the  company  shortly  before ; — four  others 
followed  him,  armed  with  pikes  and  bayonets 
fixed  on   pules — one   of    them    was  John 
0*Connor  against    whom    I^avin    had   also 
Kwom— the  others  are  as  yet  unknown,    'llid 
moment  that  Lavin  saw  them,  he  knew  hit 
fate,  he  rushed  towards  an  inner  room — the 
niflian  with  the  liatchet  pursued  him,  and 
clove  him  to  the  earth  with  repeated  blows;— 
the  wretched  wife  sprung  to  tne  relief  of  her 
husband,  nature  lent  her  more  than  ordinary 
strength  ;  she   seized  the  barbarian  by  tfaie 
hair  and  brought  htm  to  the  ground-— the 
other  monsters  rushed  upon  their  victim  and 
dispatched  him  with  more  than  tliirtv  wounds : 
Uurnecn  extriculed  liinisell  from  the  woman 
— smute  her  to  the  ground  with  his  hatchet^ 
where  his  associates  after  stabbing   her  in 
several  pUces  left  her  for  dead :— 1  pause  for 
a  moment,  and  call  on  you  to  contemplate 
the  degree  to  which  those  associationsdeprave 
the  human  chanicter.    If  I  were  asked  what 
could  adbrd  the  strongest  evidence  of  the  ex- 
tinction of  the  niur:il  bcnse  and  of  the  loss  of 
every  natural  feeling  I  would  answer,  that  the 
human  heart  must  have  arriveil  at  its  utmost 
possible  depravity,  when  a  being  calling  him- 
self a  man  can  lit't  his  arm  against  the  person 
of  a  woman— every  generous  feeling,  every 
social  afl'ectiun,  nay  every  natural   instinct 
must  first  be  bani«>hcd  from  the  breast.    But 
tu  raise  murderous  wcapcms  against  the  life  of 
an  unoffending  wife, — who  had  sworn  no  tn- 
forinatioiis,  who  lud  provoked  no  vengeance, 
whose  only  crime  was  («>  have  devoted  her- 
self in  an  attempt  tu  save  her  husband  and 
the  father  of  her  children,— transcends  the 


by  their  importunities,  and  affected  by  the 
liquor,  remained  in  the  toils  that  had  been 
spread  fur  him.  In  a  short  time,  the  prisoner 
Dumeen  sent  for  the  prisoners  Daniel 
liegan  and  Thomas  Uoian,  who  upon  his 
sending  fur  them  joined  the  company,  as  did 
also  the  two  other  prisoners  John  and  Daniel 
Callaglian— Dumeen  himself  soon  af\erwards 
retired  from  the  company — the  drinking  pro. 
ceeded  and  nisht  came  on-— four  of  the  com- 
pany, John  Flynn,  James  Laydon,  Patt 
Barrett,  and  John  Callaghan  at  different  times 


Lavin,  regardless  of  her  solicitations,  seduced    ordinary  limits  of  human  wirkedness  and  can 
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only  t)e  traced  as  tlie  necessary  consequeneea 
of  those  infernal  associations,  leagued  for 
oiher  pur|K>se5,  but  precipitated  by  the  nature 
of  their  confederacy  into  the  commission  of 
every  crime  — This  observation  may  appear 
to  apply  rather  to  the  actual  murderers,  than 
to  the  prisoners  at  the  bar;  I  return  to  them^ 
While  this  dreadful  tragedy  was  acting,  not 
an  arm  was  raised,  not  an'  effort  was  made, 
not  an  exclamation  was  uttered  by  one  of  the 

I  prisoners  at  the  bar ;  1  rest  upon  this  striking 
iict— itap()ears  to  me  dcciMve,  and  I  think  it 


\c{t  the  bouse,  the  two  latter  said,  that  they  must  so  appear  to  you.  Suppose  for  a  moment, 
were  eoingtofish,  and  the  two  former  took  that  all  other  suspicions  circumstances  in  this 
with  them  some  women,  who  had  been  in  the  '  case  were  accouni(^<d  fur;  that  the  original 
house.  In  about  an  hour  two  of  them  John  |  meeting  with  Coll  1  Ivnn  was  purely  acciden- 
Callaghan  and  Barrett  returned  with  somejtal;  that  the  convivial  intercourse  between 
fish,  the  others  did  not  return — what  was  |  liivin  and  the  prisoners  in  the  house  of 
done,    or  contnvc<l  during  the  absence  of   liiurence  I'lynn  whose  son  he  had  accused 

'  ~  was  natural;  that  their  caresses  of  his  wife 

were  undissemliled ;  that  their  importunate 
anxiety  to  '!ctain  him  was  sincere  and  un- 
affected.   Ltt  all  this  be  taken  for  granted 


them,  and  of  Edmund  Dumeen,  vou  may 
easily  cunjecture  from  what  fullowc<i— in  less 
tlian  fifteen  minutes  after  the  return  of  John 
Callaghan  and  Barrett,  the  door  flew  open. 


five  ruffians  dressed  in  the  habiliments  of  the  and  it  will  oiily  make  it  the  more  extraordi- 
Thrcshcrs,  covered  \wlh  white  shiits  and  nary,  il)at  the  pribuners  at  the  bar  should 
straw,  rushed  into  the  house ;  at  their  head  have  rcinuincd  pa«'sive  spectators  of  this 
stuud  Kdvrard  Duruccn  armed  with  a  halctitt   liurrid  mabsacre.    That  w  roaov  human  be- 
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iiigs  could  look  upon  such  a  sc^ne  unjmoved ; 
that  men  bound  by  the  laws  of  hospitality 
should  see  their  guest  butchered  before  their 
faces,  without  any  interference  ;  that  so  many 
IriskmcHf  of  a  nation  supposed  to  be  charac- 
terized by  manly  courage  and  a  generous 
spirit,  and  certainly  distinguished  for  prowess 
of  body  and  physical  powers,  should  without 
one  effort,  see  an  unfortunate  man  and  a 
helpless  woman  mangled  before  their  &ces,  is 
what  no  exf>ericnce  of  the  human  character 
can  account  for  upon  ordinary  principles*  and 
what  I  fear,  in  dreadful  anticipation  of  your 
verdict,  is  irreconcileable  with  every  supposi- 
tion, eicept  that  of  their  guilt. 

You  will  hear  also  of  their  conduct  after 
the  murder.  The  assassins  fled ;  no  attempt 
was  made  to  apprehend,  or  pursue  them^  or 
alarm  the  country.  The  bodies  of  the 
slauglitered  man  and  wounded  woman  were 
almost  immediately  removed  by  the  pHsoaers 
to  Turneen,  where  the  unfortunate  Lavin  had 
lived ;  and  you  will  find,  that  on  the  following 
rooming,  some  of  the  prisoners  paid  to  the 
wretch^  widow  a  visit  of  condolence,  of  the 
motives  and  sincerity  of  which  you  will  form 
an  opinion.  You  will  ludge  of  the  conduct  of  all 
the  parties,  both  before  and  after  the  murder, 
and  you  will  particularly  consider  by  wliat 
means  the  assassins,  whoappear  tohavehad 
no  other  object  than  the  murder  of  Lavin, 
were  able  to  discover^  that  he  wot  to  be  found  in 
that  houie^  which  of  all  others  they  had  least 
reason  to  suppose  that  he  would  freauent 

Before  I  conclude,  I  avail  royaelf,  under 
the  control  of  the  bench,  of  this  citmded  au- 
ditory, composed  so  much  of  the  lower  clasBKS 
of  tlie  people,  to  observe  upon  the  wisdom  of 
the  legislature  in  providing,  that  suchoflfences 
as  you  are  now  impanelled  to  iuvestisate, 
sUiall  not  only  be  attended  with  the  hidiest 
punishments,  but  shall  be  abortive  and  ind^<» 
fectual.— In  tumultuous  periods,  the  mtntier 
of  informers  had  always  been  a  frequent 
crime,  prompted  not  merely  by  Ihe  spirit  of 
vengeance^  but  suggested  by  the  hope  of 
defeating  the  end  of  justice.  To  meet  this 
dreadful  mischief,  the  legislature  in  the  year 
1796,  enacted,  that  when  aa  informer  has 
given  written  informations  upon  oath  before 
a  magibtrate,  if  he  should  be  aflerwards 
murdered,  those  informations  so  given  mity  be 
read  upon  the  trial  of  the  accused  in  evidence 
against  them;  thus  do  the  wretches,  who 
perpetrate  so  foul  a  crime,  in  the  hopes  of 
serving  I  heir  confederates,  in  fact  itijure  them 
most  materially;— the  informer  himself  being 
dead,  the  opportunity  of  openly  investigating 
liis  evidence  m  the  face  of  his  country  is  lost; 
liis  written  examination  speaks  for  him  fh>m 
his  grave,  and  those  against  whom  be  infottn- 
ed  are  affected  by  the  full  weight  of  all  that 
he  has  sworn,  unexplained,  unqualtted,  end 
unimpeachcd.  If  his  character  could  have 
been  made  questionable  by  involving  him  in 
contradiction  and  inconMslencies ;  if  there 
were  any  thing  in  his  manQer  whidi  might 


render  his  credit  doubtful ;  if  he  weire  ntb  m 
witness  as  could  not  bear  the  torture  ofcrotf*- 
eiamination  in  a  public  Court  of  Justice ;  if 
he  had  originally  given  false  informations  ia 
any  respect,  and  might  be  disposed  upon  tlie 
trial  to  retract  them, — all  those  advaotagnt 
and  chances  are  lost  and  taken  away  by  tne 
very  persons  who  conceived  thai  io  dettrojf* 
ing  him  they  destroyed  his  testimony.  The 
prosecution  is  facilitated,  and  the  defenoi  ii 
impeded  by  the  veiy  crimq  which  was  perpe- 
trated in  the  hopes  of  defeating  justice ;  md 
the  law  by  this  severe  but  necestanr  ]>tfoii» 
sk>n,  applicable  only  to  seasons  of  publie  (H>» 
turbance,  asserts  itself  aj^ainst  the  moteel 
offence  that  can  be  committed  In  furtSsieatju 
of  those  confederacies,  which  in  eveiy  step  of 
their  progress,  it  was  the  olged  of  the  lepN 
lature  to  encounter  and  defeat 

1  have  now  flUted  to  you  the  prinoipfll  fheti 
of  this  extraordinary  and  tragical  caee,  Md 
made  upon  the  nature  of  the  offonce  Ibe  ob- 
servations which  it  si^ggests.  It  remaiiis  fcf 
you  to  consider  and  to  weigh  the  e?ideiiM| 
yoit  will  find  it,  as  I  told  you,  merely  dfcum- 
stantial.  If  it  shall  appear  to  you  insuffidett 
to  ascertain  the  guilt  of  the  prisoners,  or  any 
of  them,  or  if  a  ratiomd  doubt  can  be  eitiM 
id  your  minds  of  theh-  guilt,  it  is  the  anxieat 
wish  of  those  who  conduct  thit  pro8ecutioli| 
that  the  unfortunate  persons  tiow  upon  trial 
may  luive  the  full  benefit  of  such  opwkm,  at 
such  doubt :  but  if  on  the  contrary,  you  are 
satisfied  in  your  consciences  of  the  guilt  ^ 
those  men ;  you  will  not,  I  trtist,  and  am  eou- 
Wnced,  be  deterred  from  the  discharge  of  your 
awful  duty,  by  any  temporising  spirit  or  un* 
worthy  panic ;  you  will  remember,  that  the 
blood  of  a  murdered  man  calls  for  veofeanee^ 
and  that  public  justice  calls  finrexampw. 

John  Ohasity,  esq.  sworn.— Examioed  hf 
Mr.  Atiwmey  OenenL 

Are  you  a  magistrate  of  this  county  f—-I 
am,  sir. 

Where  do  you  reside  f— At  Oottnaiabbsy, 
near  Crossmolltuu 

Mention  generally,  whether  you  kiM»ir  aay 
thing  of  tbe  exietence  and jprof^ett  of  tha  as* 
sociation  which  has  been  fomwd  in  the  coan* 
tiy  under  the  deaeminatloB  of**  Threshers  f* 
—1  know  the  whole  county  is^  and  has  been 
for  some  time  past,  infested  with  consiJefrtile 
disturbances  by  a  number  of  persons  stylhig 
themselves  '*  Threshers.** 

What  is  the  nature  of  the  outreges  com* 
mitted  by  them?.— Of  all  kinds,  such  aa 
swearing  persons,  taking  up  arms,  destroying 
com,  dressing  themselves  in  white  shirts,  and 
sometimes  with  straw,  assembling  in  grasft 
numbere,  breaking  open  hoittes^  and  ether 
atrocities. 

Did  you  know  Thady  LaviB^-I  (fid. 

Did  he  at  any  lime  and  when  swear  infor« 
matioBS  before  you  respecting  any  of  theper- 
sons  concetned  in  these  odlrages  r-^-He  «. 
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At  what  time?— On  the  ISth  of  September 
last. 

Is  that  the  inforroalion  he  swore  before 
youMhsodiaga  pnper  lo  the  witness].— It  is. 

Dia  be  conie  voluntarily  before  you,  or  liad 
aDj  charge  been  made  asaiust  hini?— There 
was  DO  charge  of  any  kind  made  against  him ; 
became  voluntarily  to  me  at  colonel  Jackson*s 
house,  while  I  was  at  dinner ;  he  there  first 
nieatioiied  the  matter  to  me,  and  not  having 
an  opportunity  to  inquire  particularly,  the 
bouse  being  full,  Tappoinied  the  next  li^y  to 
meet  me :  he  met  me  the  nest  day  in  the 
house  of  the  permanent  sergeant  of  yeomanry 
in  Crossmohna,  and  he  gave  me  this  inforroa- 
tioDv  to  which  he  swore. 

Dttd  you  hold  out  to  him  any  prospect  of 
rawaid  or  threat  of  punishment?— >I  did  not 
On  the  contrary,  I  told  him  be  had  no  reward 
to  etpect :  be  said,  be  knew  it  right  well:  he 
was  an  intelligent  man. 

After  he  swore  the  informations,  vrere  any 
of  the  persons  sworn  against  apprehended  ? — 
A  gooamany. 

Were  they  arrested  immediately  ?— They 
were. 

Was  it  known  in  the  country,  that  this  roan 
had  sworn  informations,  or  was  there  any 
suspicion  of  itP— I  endeavoured  to  keep  it 
secret ;  but  by  his  coming  to  me  frequently 
and  meeting  me  often  in  the  villaoe,  the  mat- 
ter became  known;  and  then  tie  avowed 
publicly,  that  he  was  the  person,  who  gave 
the  inrormation. 

AAer  it  was  publicly  known  and  avowed, 
that  be  was  the  person,  was  it  considered 
aife  to  leave  him  at  large? — I  considered 
it  very  unsafe  to  leave  him  at  large,  and  I 
received  directions  from  government  to  take 
particular  care  of  him,  and  I  proposed  to  send 
nim  to  Castlebar,  where  he  could  be  taken 
care  of  in  the  prison,  under  a  military  guard, 
lie  objected  to  that,  and  said,  that  as  he 
came  voluntarily  forward  to  serve  the  coun- 
try, he  would  not  be  subject  to  the  disgrace  of 
confinement. 

He  appeared  to  have  been  coiK:cmed  in  the 
outrages,  of  which  be  gave  information  ?— He 
told  me  so. 

While  you  remained  in  the  neighbourhood 
of  Crossmolina,  did  he  continue  under  any 
protection? — He  did;  he  was  under  the  pro- 
tection of  the  permanent  sergeant  of  the 
Crossmolina  corps,  a  most  active,  'lealous, 
and  loyal  man,  in  whose  house  Lavin  lived. 

Were  you  under  tlie  necessity  of  leaving  the 
neighbourhood  of  Crossmolina?— I  was  oblig- 
ed to  go  to  Ballinrobe  on  the  16th  of  Novem- 
ber, the  Sunday  previous  to  the  election. 

Uow  soon  after  your  leaving  home,  was  the 
attack  made  upon  Lavin  ? — I  was  in  Ballin- 
robe ;  there  I  first  heard  it,  cither  that  day, 
or  the  very  next;  I  am  not  quite  sure. 

When  you  left  home,  Lavin  was  quite  safe  ? 
— He  was;  and  as  I  passed  through  the  vil- 
lage, on  my  way  to  Ballinrobe,  I  gave  him 
strongly  in  charge  to  the  permj^eot  serjcant. 


Jokm 


Onuhy,  esq.  cross-examined  by 
Mr.  r.  Moore. 


Did  Lavin  give  information  against  any 
who  are  not  now  upon  trial  ?— He  did  against 
several. 

Are  those  persons  in  their  habitations P — 
You  know  more  of  that  than  I  do ;  if  they 
were  at  their  homes,  1  should  liavc  them,  anid 
make  them  make  their  appearance  here. 

Mr.  Jttormcy  Otnerai, — Look  at  the  infor- 
mation, and  see  whether  any  of  the  persons 
I  shall  name  were  charged  by  Lavin.  Is  John 
Flynn  included  ? — He  is;  John  Flynn  of 
Tureen. 

f  s  Edmund  Dumecn  included  ?— There  are 
two  persons  of  the  name  of  Ihimcen  include 
ed ;  one  b  called  Big  Dumeen  ot  Cloonarsgh^ 
or  GoitduflF. 

Is  Michael  Flynn  of  Tureen  included?— 
He  is. 

Mention  what  persons  you  committed  to 
firison,  in  consequence  of  Lavin*s  informa- 
tion?—I  committed  Thomas  and  Michael 
Reap,Patrkk  M'finiry,  Patrick  Herbert,  Wm. 
Gillespie,  Thomas  Moghady,  Patrick  Ha- 
gartv,  and  others. 

Was  John  Flynn  one  of  the  persons  sworn 
against? — He  was. 

Can  you  mention  the  names  of  any  otliers? 
—John  O'Boyle,  Charles  Doosey,  Patrick 
O* Boyle,  James  Merrick,  and  Edmond  Loiigh- 


What  was  the  nature,  in  general,  of  the 
offences  charged  against  them?  were  they 
connected  with  the  thmhing  system  ?— l*hry 
were:  thejr  were  charged  with  taking  up 
arms,  breaking  open  houses,  swearing  people, 
and  such  like. 

Cross  •examination  resumed. 

Mr.  T.  Moore, — Against  liow  many  others 
did  Lavin  give  information. — Five  or  six 
others. 

Did  they  abscond  ?— They  did,  or  I  slKwld 
have  arrested  them. 

George  Moyitvn  sworn. — Examined  by 
Mr.  Solicitor  General. 

You  arc  permanent  serjcant  of  the  Cross- 
moUna  corps:' — I  am. 

Do  vbu  remember  Lavin  being  put  under 
your  care? — I  do. 

At  what  time?— Shortly  after  the  Idthof 
September  last 

lIow  Ions  did  you  keep  him  ? — lie  stopped 
with  me  till  the  14th  of  November. 

How  did  he  get  outofyuur  hands?— He 
used  to  go  back  and  forward  to  liis  place  at 
Tureen,  a  mile  and  a  quarter  from  Cross- 
molina. 

Was  that  in  the  day* time  } — It  was. 

When  did  you  Ubt  sec  hini  aUve  ? — On  Fri- 
day, the  14th  of  November. 

Did  you  see  him  after  his  death  ? — I  did. 

Wheu? — I  gut  an  account  o\  his  dcatli  at 
eight  o*clock  ou  the  morning  of  the  17  th  of 
November. 
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Did  you  go  to  look  for  him  F— I  went  im- 
mediately, but  tic  tiad  b€en  carried  from  the 
{dace  where  he  was  murdered  to  his  own 
lOuse. 

What  appearance  had  his  body?— At  the 
time  I  saw  him,  he  was  laid  out  without  a 
shirt,  with  only  a  sheet  thrown  over  him :  he 
had  sis  or  seven  stabs  in  his  breast,  and  upon 
turning  him,  I  saw  upwards  of  thirty  wounds : 
he  had  two  cuts  of  a  hatchet,  or  such  a  wea- 
pon, on  the  back  part  of  his  head,  and  another 
cut  near  one  of  his  eyes,  which  appeared  like 
the  cut  of  a  hatchet. 

Did  you  see  his  wife  at  that  time  ? — I  did : 
he  was  laid  out  at  one  side  of  the  fire-place, 
and  she  was  lying  in  a  bed  at  the  other. 

Had  she  any  marks  of  Tiolence  ?~She  bad ; 
one  side  of  her  temple  was  bruised^  as  if  with 
the  back  of  a  hatchet :  she  had  a  cut  on  her 
head,  and  a  stab  in  one  of  her  arms,  as  if  an 
attempt  had  been  made  to  stab  her,  and  she 
had  stopped  it  with  her  arm }  it  came  against 
the  bone :  the  back  of  her  band  was  cut,  as 
if  with  a  hatchet,  and  on  the  next  day,  I  saw 
nine  or  ten  larcc  black  spots,  like  bruises, 
from  the  poll  ofher  neck  to  the  small  of  her 
back. 

Do  you  know  Coll  Flynn  ? — I  do. 

And  John  Flynn? — I  do. 

What  relation  is  John  Flynn  to  Coll  FIvnn? 
— Ue  is  the  son  of  Charles  Flynn,  who  is 
cousin  to  Coll  Flynn. 

Do  you  know  Michael  Flynn,  against 
whom  Lavin  swore  ? — I  do. 

What  relation  is  he  to  Coll  Flynn  ? — I  do 
not  know  exactly ;  but  he  is  the  son  of  Lau- 
rence Flynn,  who,  I  believe,  is  cousin  to  Coll 
Flynn. 

At  whose  house  the  murder  was  CQmmitted? 
— Yes. 

Do  you  know  Charles  Flynn  ? — ^Yes. 

Do  you  know  where  Michael  Flynn  is  ? — I 
do  not. 

What  relation  is  Charles  Flynn  to  Coll 
Flynn,  or  Laurence  Flynn  ? — lie  is  brother  to 
Laurence,  and  cousin  to  Coll  Flynn. 

Do  you  know  Edward  Durneen,  who  was 
sworn  against  by  Lavin  ? — I  know  one  of  the 
Durneens, 

Do  you  know  Durneen,  who  is  now  in  the 
dock  ? — I  do. 

Is  he  a  relation  of  the  men  sworn  against  ? 
— lie  is  father  of  one  of  the  Durneens, 
and  uncle  of  the  other,  who  were  both  sworn 
against. 

[The  witness  identified  Coll  Flynn,  Laurence 
Flynn,  John  Flynn,  Charles  Flynn,  and 
Kdward  Durneen  ;  the  last  man  being  in 
the  dock,  though  not  upon  trial.] 

George  Moyityn  cross-examined  by 
Mr.  T,  Moore, 

You  say  that  Lavin  was  absent  from  the 
14th  to  the  17th  ?— He  was. 

Did  any  of  the  persons  against  whom  he 
gave  informations  abscond  r«~A  good 


A  Jiiror.-.Did  Lavin  sleep  in  your  house 
on  Saturday  the  15th? — No,  he  did  not;  he 
was  absent  from  the  14th. 

Margaret  Lavin  sworo.— Examined  by 
Mr.  Attorney  General. 

pThb  witness  not  speaking  the  English  lan- 
guage, an  interpreter  was  sworn  to  ex« 
plain  her  testimony.] 

Were  you  married  ? — Yes: 

What  was  the  name  of  your  husband  ^--p* 
Tbady  Lavin. 

Is  he  living  or  dead?— I  am  sorry  he  it 
dead. 

Do  you  recollect  having  been  at  Crossmo^ 
molina  with  him  ? — I  do  very  well. 

Did  you  go  with  him  at  any  time  from  Cross- 
molina  to  Tureen  ? — I  did. 

At  what  time  ?—- On  Sunday. 

Was  tliat  the  Sunday  of  his  death?— It 
was. 

Were  you  at  Tureen  on  the  Saturday  be« 
fore?— I  was ;  it  was  there  I  lived. 

Do  you  recollect  going  with  your  husband 
on  that  Sunday  to  attend  a  funeral  ?->-I  do 
very  well. 

Do  you  knew  Coll  Flynn  ?— I  do. 

Did  yt>u2  meet  him  at  that  funeral?— I  did. 

Was  it  after  the  funeral  P— He  was  at  tlie 
funeral,  and  in  company  with  him. 

Do  you  mean  in  company  with  your  hus- 
band ?— I  do. 

Turn  about  and  see  if  Coll  Flynn  be  in 
court  ? — ^This  is  he. 

[Here  the  witness  identified  all  the  prisoners.] 

Had  vour  husband  any  conversatkin  with 
Edmund  Durneen  after  the  funeral?— He 
had.  .     . 

What  did  he  say  to  him?— My  husband 
was  selling  corn  and  sheep  to  Coll  Flynn. 

What  reason  had  your  husband  for  dispos- 
ing of  them  ? — As  he  wanted  to  come  in  to 
live  in  the  town  of  Crossmolina. 

Why  did  he  want  to  live  there?— He  was 
afraid  of  remainiug  in  the  plaoe  he  was  in. 

Was  there  any  Uik  of  drinking  ?— There 
was. 

What  was  it?'-They  went  to  drink  half  a 
pint  of  whiskey. 

Who  proposed  that  they  should  drink  the 
whiskey  ?«-!  do  not  know,  not  being  up  with 
them  at  the  time ;  but  Coll  Flynn  having 
got  the  bargain  was  to  give  the  whbkey. 

Were  you  willing  to  go  with  them  ? — I  was 
not 

Why  not? — ^I  was  uneasy  for  him  and  my 
children. 

Where  was  it  that  the  whiskey  was  to  be 
drank? — In  Laurence  Flynn's house. 

Was  there  any  place  on  the  road  where  it 
was  proposed  to  stop  at  first  to  drink  a  naggin 
of  whiskey  ?— There  was. 

Where?— At  the  house  of  Oliver  Roe. 

Did  they  get  the  naggin  there  ?— They  did 


till  «7  GSOS6E  m. 

Why  ?— It  vatDol  In  U. 

JM  lt>e  people  ai  Oliver  Roe's  IcU  Iheai 
of  toj  other  pioM  to  go  for  whiskej  f— Thej 
did  not 

Thea  thejr  wont  from  Roe's  to  the  house  of 
Ltorence  Flynn  F— Thej  did. 

If  en  you  satisfied  to  go  there?— I  was 
not. 

Why  not  f— I  wu  out  all  the  ds  J  and  wish- 
ad  to  ao  home. 

Had  you  any  apMohensioBs  about  your  hus- 
lm^^-4ha^ 

Upon  what  account  ?— For  fear  the  IVol'* 
iff  would  hill  Jhim. 

Why  did  you  think  they  were  likely  to  afc- 
laok  MOil«-Bicauia  he  ioloRned  against 
them. 

(Do  jpou  know  tHiether  he  had  given  in- 
formation afjunst  the  prisoner  John  Flynn  P«— 
He  did  not  give  infivamtioo  against  him  that  1 
knowoC 

What  reUtion  is  John  Flynn  to  Coll  Flynn? 
•-p9*he|r'aie  hrather*S4:hildren. 

What  rdaikio  is  Laurence  Flynn  to  them  f 
•-ThesaaM  rektboship. 

When  you  went.inio  the  iiousexif  Laurence 
FWnn,  did  you  find  Charles  Flynn  there  f«-I 

Was  LaurensefFtynn  there  ?-«He  was. 
Was  Jamea  Laydon  there?.— He  was. 
Was  Patrick  Baitetttheref—He  was. 
Was  John  Mwui  there  ^f->tf  e  was. 
Was  Edmuna  Dumeen  there  2«-He  was. 
What  ireiB  tb^  doing  f-^Thej  were  drink* 
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•t— What  time  pf  the  di\y  wu  this  r— 
An  hour  before  nieht 

3lr.  dUonuy  ueaaral.— Are  there  two  John 
IQtynns  P— •There  are ;  John  Flynn  here  is  the 
son  of  Charles  Flyun ;  the  other  John  Flynn 
is  the  SOD  of  Laurence. 

Had  ynur  husband  twom  any  information 
aaainsr  John  Flynn,  the  son  of"^ Laurence? — 
Be  had,  as  I  heard. 

Did  your  husband  eontinue  any  time  in  the 
bouse  P»-He  was  a  good  while  there. 

GoMff .— How  fiur  IS  •Laurence  Flynn's  house 
from  Turaenf— Two  or  three  acres. 

Mr.  Attorney  Geaerei.— Did  you  eipress 
any  uneasiness  at  your  husband^s  continoiog 
there  ? — I  thought  it  too  long  be  was  remain- 
ingthere. 

Did  you  signify  it  to  him  in  any  way  ?— I 
was  shaking  my  head  at  him,  and  making 
signs  to  him  to  come  away. 

Did  you  mention  any  reason  for  your  wish- 
ing to  get  away } — I  gave  as  a  reason  that  I 
was  uneasy  about  the  children,  and  wished  to 
be  going  towards  home. 

Did  any  person  say  or  do  any  thing  to  pre- 
vent you  going  towards  your  husband? — 
I  ffot  up  to  get  away,  and  Coll  Flynn  and 
'Charles  Flynn  took  hold  of  me  to  prevent 
me. 

In  what  manner  did  they  prevent  you,  and 
what  did  they  say  to  you  P— They  said,  '*  Stay, 
my  dear,  it  will  not  be  long  till  you  have  him 
to  go  home.''*  • 


Did  Ihey  put  thdr  arms  i^boutyou?— Tbey 
did.  • 

How  f — One  upon  one  side,  and  one  upon 
the  other. 

Did  they  put  their  arms  round  your  waiit  ? 
—No;  but  each  of  them  got  my  arm  under 
theira. 

Were  tou  sitting  down  or  Manding  at  that 
tiaie  ?-4  was  standiitt. 

Did  tbsgr  say  any  thing  about  the  chUdren? 
—They  said  tbcy  would  send  a  little  giil  heme 
to  take  care  of  Kbe  ehildren. 

What  children  had  you  at  that  tiaef-r 
Four  female  chttdren. 

Wasany  person  sentibr  to  come  to  the 
house  of  Laurence  Flynn  ?— Edmund  Dur- 
neea  aent  for  Daniel  Regfui  and  Theesas 
Bocan. 

Whom  did  he  send  ibr  them  ?— I  do  not 
know  what  partkular  person  was  Aent  Cur 
them. 

How  do  you  know  they  sent  for  those  per- 
sons?—Because  I  heard  they  were  sent  for. 

Dklyou  hear  that  at  the  time  in  the  bouse? 
—I  did.  « 

Did  Regan  and  Horan  come?— They  did. 

How  soon  after  they  were  sent  for  ?— In  half 
an  hour. 

Did  they  join  the  party  in  drinkiiKg— They 
did. 

Did  aoy  one  apeidt  to  them,  when  they 
came  in  ?-~£very  one  there  spoke  to  them. 

Difi  thcsy  speak  loud  or  in  whispering  f— 
They  spoke  loud. 

Did  Jobo  Callaghan  and  Daniel  Callaghaa 
come  into  the  house  at  any  time  ?— They  did. 

How  aoon  aAer  Regan  and  Horan  came  in, 
did  the  Callaghans  come  in  f — A»good  while 
after. 

Were  they  sent  for  ?— I  do  not  know. 

Is  Laurence  Flynn*s  a  public  house?— It  b 
not 

After  these  persons  came  in*  did  any  of  the 
partv  go  away  r— There  did. 

Which  of  them  went  away  ?— John  Flynn, 
James  Laydon,  Patrick  Barrett^and  John  Cal- 
lachan. 

^  How  soon  after  John  Callaghan  first  came 
in,  did  he  go  out  ?— It  was  a  eood  time. 

Dkl  these  four  persons  go  on  altogether  ?— 
Thev  did  not 

Which  of  them  went  away  first? — John 
Flynn  and  James  Laydon  first  went  ouc 

Did. they  go k>gether?— They  did. 

Did  they  return?— Thev  did  not. 

Did  Patrick  Barrett  and  John  Callaghan  go 
out  together  ?— They  did. 

Did  they  return  P-^-Tbey  did. 

Did  they  return  together  f— They  did ;  they 
came  back  together  m  company. 

How  long  were  they  away?— About  an 
hour. 

Did  any  one  mention  for  what  purpose  they 
were  going  out? — ^They  went  to  nsh. 

Who  said  that?— Patrick  Barrett  and  John 
Callaffhan. 

Did  any  persons  rush  into  the  house  at  any 
time  after  ?— There  did. 
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How  ma»j  ? — About  five,  or  six. 

Uow  soon  was  that  after  the  return  of  Bar- 
ret and  Callaghan  ? — It  was  not  an  hour. 

Were  those  persons  who  msbed  in  disguised 
in  any  manner,  or  had  they  any  particular 
dress  upon  them?— The  first  man  that  came 
in  was  covered  with  straw,  and  the  others 
had  white  clothing. 

What  did  your  husband  do,  upon  seeing 
this  party  come  in  ?•— He  rose  from  the  bed, 
where  he  was  sitting,  and  ran  to  the  upper 
room.* 

What  did  they  do  upon  this?— >The  man 
dressed  in  straw  struck  niro  with  the  hatchet. 

Was  it  with  the  edge  of  it  ? — Yes. 

Where  did  he  strike  your  husband? — Upon 
the  head. 

Did  it  split  his  head  ? — Not  completely. 

Did  the  rest  do  any  thing?— They  did. 

What?— One  of  them  put  a  spear  into  his 
back,  and  it  came  out  of  his  breast. 

Did  you  do  any  thing  to  save  your  hus- 
band ?— I  did. 

Wiiat?— I  took  hold  of  the  man,  who  had 
the  hatchet,  by  the  hair. 

Was  that  at  the  time  he  was  striking  your 
husband?— It  was  when  he  was  making  the 
second  blow. 

Who  was  that  man  ? — Edward  Dumeen. 

Is  he  any  relation  to  the  man,  who  is  now 
in  the  dock?— They  say,  the  man  here  is 
uncle  to  the  man  who  was  dres^d  in  straw. 

Did  any  of  the  persons,  who  were  there,  do 
any  thing  to  save  your  husband  ? — ^They  did 
not. 

Juror. — Were  they  drunk,  so  that  they 
could  not  interfere  ?— They  were  not 

Mr.  Attorney  General, — ^When  you  raised 
your  arm  to  help  your  husband,  did  they  at- 
tack you  ? — ^They  struck  me  upon  the  forehead 
with  the  hatchet. 

Who  did  that?— The  man  who  had  it, 
Edward  Durneen. 

Did  you  receive  any  other  abuse? — I  did. 

What  ?— A  prod  of  a  bayonet  in  the  arm, 
and  a  cut  upon  my  finger. 

Did  you  receive  any  injury  upon  your  hack 
or  side  ? — ^They  gave  me  a  prod  in  the  side. 

When  you  were  receiving  these  injuries, 
did  Coll  Flynn  and  Charles  Flynn  put  their 
arms  round  you,  so  as  to  endeavour  to  save 
you  ?— They  did  not  before  I  was  struck  with 
the  hatchet ;  but  when  I  got  that  stroke  I 
fell,  and  cannot  tell  what  happened  after- 
wards. 

But  before  that  blow,  did  anv  of  the  men, 
who  were  drinking  there  inter/ere,  or  do  any 
act  to  save  you  or  your  husband  ?-^They  did 
not. 


Did  any  of  those  men  interfere,  or  make 
any  attempt  to  tal^  the  persons  who  com- 
mitted the  murder  ^They  did  not. 


*  By  upper  room  is  meant  an  inner  room 
upon  the  same  floor,  more  remote  from  the 
outer  door,  than  that  in  which  the  company 
were  sitting. 
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Did  any  of  them  call  out  for  help,  or  call 
upon  the  neighbourhood  ?— They  did  not  call 
for  any  help. 

After  the  bo<ly  of  your  husband  was  carried 
home,  did  any  persons  call  upon  you  to  con- 
dole with  you? — Yes:  James  Laydon  and 
John  Flynn. 

When  was  that  ? — After  he  was  laid  out. 

Was  the  body  brought  home  the  samfl 
night?— It  was. 

A  Juror, — What  were  the  men  in  the  house 
doing  during  the  time  of  the  attack ;  did  th«y 
move  at  all  r-^I  did  not  see  one  of  them  stir« 

Did  ^ou  know  any  others  of  the  men  who 
came  m  besides  Durneen? — I  did;  JohA 
Connor. 

Margaret  Ijnin  cross-examined  by 
Mr.  T.  Moore. 

Did  you  hear,  that  it  is  usual  in  that  part 
of  the  country  to  buy  malt,  and  convert  itiote 
whiskey  ?— It  is. 

How  did  it  happen,  that  Laurence  Tijnm 
had  this  whiskey  ?— ^me  malt  be  had  bun- 
self. 

What  did  he  do  with  it?— He  made  whiskey. 

How  long  had  you  been  residing  in  toe 
house  before  this?— He  did  not  gornome  ftl 
all  to  sleep. 

Where  did  you  pass  the  four  nights  you 
were  absent  from  Crossmolina  ?— I  was  at 
Tureen. 

Where  was  your  husband  ? — In  tho  house 
of  Mr.  Bray. 

Where  is  that  ?— In  Rahinimore. 

You  said,  you  wished  to  return  home  lo 
your  children,  instead  of  drinking  at  Laurence 
Flynn's  ?— I  did. 

The  conversation  was  loud  ^ — It  was. 

And  the  persons  who  went  out  said  they 
went  to  fish  ?— They  did. 

How  far  off  was  tlie  river  P— A  little  below 
the  house. 

Did  you  sec  any  fish  that  night  ?-^I  did. 

Did  they  bring  any  in  ?— Tliey  did. 

A  Jtiror.*-How  much  ? — ^Two  or  three 
trouts* 

Mr.  r.  Moo*  e.— Did  you  eat  part  of  them  f 
— I  did  not. 

Were  they  preparing  any  supper?— Thejr 
were. 

Do  you  believe  the  fish  were  taken  by  the 
persons  who  went  out  ? — I  believe  they  wefe. 

A  Juror. — How  soon  after  they  went  out  lo 
fish,  did  they  return  ?— In  about  an  hour. 

Mr.  T,  Juoortf.— The  two  persons,  who 
went  out  to  fish  did  not  go  out,  or  return  with 
the  others  ?-^They  did  not. 

Patrick  Barrett  and  Johti  Callaghan  went 
to  fish  :  had  they  any  company  with  them? 
— ^They  had :  the  women  went  with  them. 

Who  were  they?— The  wife  of  Coll  Flynn 
and  his  daughter,  and  his  brother^s  daughter. 

What  are  the  names  of  his  daughter  and 
bis  niece?— Polly  Flynn  and  Winny  Heal;r. 

How  many  were  in  the  house  ai  die  Imie 
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the  Thretkcrt  came  in  f  — They  were  all  there, 
except  two. 

Ttien  there  were  fourteen  or  fifteen  persons  ? 
—There  were. 

In  whfft  manner  did  the  Tkretkencom^  in  ? 
did  they  push  in  the  door  ? — ^They  came  io 
one  instant. 

How  soon  did  they  make  the  attack  upon 
Toiir  husband  ?— Instantly ;  they  n>ade  no 
cielay. 

Was  any  violence  offered  to  any  other  per- 
foQ  in  the  house  ?— The  man  with  the  hatchet 
drove  the  woman  of  the  house  hack. 

How  Jong  did  you  remain  there  ? — ^Till  I 
Mine  to  myself. 

How  long  was  that  ? — I  cannot  tell. 

Who  was  in  the  house  when  you  recovered  ? 
—The  man  of  the  house,  and  Charles  Flynn, 
md  his  wife  and  son. 

In  what  state  did  you  find  yourself,  and 
where  were  yuu,  when  you  recovered  ?— I  was 
Weeding  on  the  floor. 

Was  any  uf  the  five  men  there  ? — I  did  not 
aee  them. 

Did  the  people  of  the  house  see  you  recover  ? 
—They  did. 

What  did  they  do  after  that  f— When  1 
came  to  myself,  I  went  out,  and  saw  my  hus- 
tend  stretched  abroad. 

Was  be  dragged  out  of  the  house  af\er  being 
killed  ? — I  do  not  know. 

A  Juror, — Who  were  in  the  house,  when 
you  recovered^ — Laurence  Flynn,  Charles 
FlyoDy  and  William  Flynn,  the  son  of  Lku- 
fence. 

Mr.  T,  3foore.-^Did  you  speak  to  Coll 
Flynn?— I  did. 

Did  you  desire  him  to  go  to  anv  place  ? — I 
desired  him  to  go  and  try  where  they  had  left 
Thadv. 

Did  you  desire  him  to  go  to  an]^  of  the 
neighbours,  and  tell  them  of  the  event? — I 
desired  Laurence  Flynn's  wife  to  go  to  the 
ncieht>ours. 

Were  the  neighbours  toid  of  it?— They 
were. 

Did  any  of  the  prisoners  abscond  aAer  this  ? 
— ^They  did  not. 

A  Juror. — Did  any  of  the  persons  who  re- 
mained give  you  any  assistance  in  tying  up 
Tour  wounds?— They  gave  me  help  to  carry 
him  home. 

But  did  they  assist  you  in  dressing  your 
wounds  ? — I  did  not  think  worse  of  my  wouuds 
at  that  time. 

Did  they  show  any  disposition  to  assbt  you  ? 
—I  cannot  say. 

What  do  yon  believe  ? — I  believe  they  had. 

Why  did  not  they  help  your  husband, 
when  the  people  were  murdering  himP — I 
cannot  say.. 

Did  not  those  people  rush  in  suddenly  ? — 
They  did. 

Did  you  see  what  became  of  the  man  of 
the  hou9e  f  Did  he  run  off? — He  was  taking 
care  of  his  wife,  who  was  in  a  fainting  fit  on 
thtbctf; 


What  time  was  this?— When  t  recovered. 

But  what  dki  Laurence  FWnn  do,  when  the 
party  rushed  in  ? — I  do  not  know. 

How  soon  ai\er  were  these  persons  taken 
up  ?— The  next  day. 

They  did  not  go  off  that  night?— They  did 
not 

Mr.  Attorney  General, — When  you  reco- 
vered, you  found  yourself  lying  on  the  floor, 
bleeding. — I  did. 

Your  husband's  body  had  been  dragged  out- 
side?^ It  was. 

Had  any  step  been  taken  in  the  mean  time 
to  call  the  neighbours,  or  as&isi  you  ? — ^There 
was  not. 

A  re  there  any  houses  near  Laurence  Fly  un^  ? 
— ^There  are  three  houses. 

Did  Kdmund  Durneen  express  any  fear 
when  his  nephew  came  in  ?— He  was  nut 
there  that  time,  he  went  out. 

Then  F.diiiund  Durneen  had  gone  out  of 
the  hou9e  before  his  nephew  came  in .' — He 
had,  Brid;;et  Muurick  came  for  him. 

How  lung  before  the  nephew  came  in  ? — A 
good  while.  * 

Who  was  Bridget  Maurick? — The  wife  of 
Daniel  Regan. 

Had  she  any  brother? — I  do  not  know. 

Do  you  know  in  what  paribh  Callaghan 
and  Barrett  live? — In  Moyg^wan. 

Is  that  a  different  parish  from  that  in 
which  Laurence  Flvnn  lives  ? — It  is. 

Was  there  any  door  in  the  room  to  which 
your  husband  ran;  and  in  which  he  was 
murdered  ?^There  was  the  door  of  the 
room. 

Was  there  any  outer  door  into  the  street  ? 
— Not  from  that  room. 

A  Jut  or. — Uow  far  is  Callaghan*s  and  Bar- 
rett's house  from  Laurence  Flynn's? — I  do 
not  know,  for  I  was  never  there. 

But  they  are  in  different  parishes? — 
Thev  arc. 

Court. — Were  there  any  women  in  the 
house  at  the  time  the  murder  was  com- 
mitted?—No  one,  but  the  Homeu  of  the 
house. 

How  lung  before  the  murder  was  committed 
did  the  oi2ier  wuuien  leave  the  house? — A 
good  while,  near  two  hours. 

Henry  Miiran  sworn.— Examined  by 
Mr.  Solicitor  General, 

You  arc  gaoler  of  Castlebar  ? — Yes,  sir. 

Have  yo\i  any  pervoiiK  in  custody  charged 
upon  the  inturmation  of  Ijivin?— I  have. 

How  long  have  they  liecn  in  your  custody  ? 
— They  were  committed  upon  the  18th  of 
September. 

Was  any  attempt  made  by  them  to  break 
the  gaol  about  the  lOth  of  November? — 
There  was;  they  brit>edBneof  the  centries; 
I  got  information  from  the  turnkey,  and  I 
spoke  to  the  centry  and  desired  him  to  go  on 
with  it,  and  1  kept  watch ;  they  were  to  give 
him  ten  guineas.  When  the  cetitrv  received 
the  purse,  he  said^  he  would  try  if  the  other 
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centries  were  asleep,  and  instead  of  doing  so, 
he  C4ine  into  the  kitchen  and  opened  the 
purse,  and  tliey  were  prevented.  There  was 
silver  and  halfpeuce  in  the  purse  to  make  it 
feel  heavy. 

Henry  Moran  cross-examined  hy  Mr. 
r.  Moore. 

None  of  the  prisoners  now  upon  trial  were 
there  f — No. 

[Case  closed  on  the  part  of  the  Crown.] 

DEFENCE. 

Maty  Flynn  sworn. — Examined  by  Mr. 
r.  Moore. 

Do  you  recollect  the  night  of  this  unfortu* 
nate  murder  ?— (  do,  it  was  Sunday  night. 

Were  you  drinking  that  night  any  where? 
—I  was. 

Where? — At  the  house  of  Laurence  Flynn. 

Did  you  leave  the  house  that  night  with 
any  person.^ — 1  did. 

With  whum  ? — W  ith  John  Flynn  and  James 
Laydon. 

Was  that  before  or  after  the  murder?— 
We  left  him  safe  and  sound,  drinking  with 
the  rest. 

Where  did  you  go  to  ?— To  Charles  Flyna's 
house. 

What  became  of  James  Laydon  and  Joha 
Flynn  ?— They  went  to  bed,  and  I  and  a  litlk 
girl  there  did  not  go  to  bed. 

How  long  after  did  you  hear  of  the  mur- 
der?—I  cannot  give  a  particular  account, 
but  it  was  about  two  hours  after  we  left  the 
company. 

Can  you  take  upon  you  to  say,  that  during 
that  time,  John  Flynn,  and  James  Laydon 
did  not  go  out?--They  did  no). 

Did  yuu  part  company  with  them  from  the 
time  of  leaving  L-anrence  Flynn's  house  till 
the  time  of  the  murder? — Not  till  we  heard 
the  Imc  and  ciy  of  the  murder. 

Who  told  you  of  it?— It  was  a  universal 
cry. 

Mary  Flynn  cross-examined  by  Mr. 
Attorney  General. 

To  whose  house  did  you  go  with  John 
Flynn  and  Jitmes  Laydon  ?-^-To  Charles 
Flvnn's  house. 

Who  was  there  at  that  time?— Nobody 
but  the  children,  for  they  were  all  at  the 
drinking. 

What  other  woman  was  along  with  you?— 
Polly  Flynn. 

What  relation  is  she  to  John?— Uncle's 
daughter. 

\V  ho  is  her  father  ?— -Charles  Flynn. 

Do  you  mean  Charles  Flynn,  who  is  now 
upon  trial  ? — Yes. 

What  relation  are  you  to  her  P«-^Her  uncle's 
daughter. 

Who  is  your  father  ? — John  Flynn. 

Is  he  here  ?— No. 

Did  James  I^ydoo  and  John  f  lyim  eal  any 


thing  at  the  house  of  Charles  Flynn,  when 
they  went  there  that  evening:  ? — ^"l  hey  did  eat 
something  before  they  went  to  bed. 

What  did  they  eat  ?— Potatoes  and  milk.  > 

Have  you  any  reason  to  recollect  parlicu* 
larly  the  time  they  eat  their  supper,  or  were 
you  desired  to  take  notice  of  it  ?— Nobodj^ 
desired  me  to  remark  it. 

How  far  is  Charles  Flynn's  house  frbm 
Laurence  Flynn's? — About  two  or  three 
acres. 

Why  did  John  Flynn  go  to  bed  in  Charles 
Flynn's  house  ?— He  is  the  son  of  Charlei 
Flynn  and  lived  there. 

Where  does  James  Laydon  live  ?— About  a 
mile  and  a  half  from  Charles  Flynn's. 

Is  it  more  than  half  a  mile?— It  is  about  a 
mile  and  a  half.  '  -* 

Did  you  ever  know  Laydon  to  sleep  there 
before  f— He  did. 

Did  he  often  sleep  th9re?-When  hetisoi 
to  come  the  road. 

Did  you  know  Lavin  ?— I  had  no  know** 
ledge  of  him,  but  saw  him  once  or  twice,  ai 
I  lived  in  Tircragh. 

Were  you  not  much  Teied  at  hearing,  of 
his  death  ?— I  was  unhappy,  as  every  qm 
else  was/  v 

Was  not  Charles  Flynn  much  grieved  ?— 
He  was,  as  every  one  else  was. 

Did  you  hear  him  aay  any  thing  of  the 
person  who  did  it?— He  did  not,  nor  did  he 
Know  any  of  them. 

What  time  did  Charles  Flynn  come  home 
that  night  ?— He  did  not  come  home  till 
after  the  people  came  in  and  murdered  the 
man  in  their  jirebence. 

Did  he  come  home  until  afur  you  heard  of 
the  murder?— He  did  not. 

Did  Charles  Flynn  say  where  he  had  been 
from  the  time  the  murder  was  committed, 
until  he  came  home?-— He  did  not  leave  the 
house  from  the  time  the  murder  was  com* 
mitted  till  he  came  to  his  own. 

What  account  do  you  give  of  Charles  Flyaa 
from  the  time  the  murder  was- committed, 
until  he  came  home? — I  can  give  no  acQuunt, 
only  he  came  in  after  the  hue  and  cry. 
.  Did  he  give  any  account  of  the  murder?— 
He  was  crying  as  hard  as  if  it  was  his 
brother. 

Did  he  tell  John  Flynn  and  James  Laydon  ? 
—He  sent  them  out  of  their  beds  and  they 
began  to  cry. 

How  long  did  they  cry? — About  half  an 
hour. 

Were  you  crying  with  them  ?•-!  was  crying 
with  them,  and  every  one  mu.st  pity  him. 

Did  you  not  consider  him  a  worthy  man  ? 
— We  were  all  fond  of  hlro,  as  an  honest 
man. 

Were  they  not  fond  of  him,  as  an  honest 
man  forswe4iring  against  the  Threshers?-^ 
We  could  say  nothing  Vy  him,  as  he  did  no- 
thins  to  us. 

I  When  you  recovered  from  your  crying,  you 
aet  abou^  discovacio     ihe   murderers?-* Wc 
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wtnt  to  ts&ist  io  fttretchine  liim  on  tone 
boards.  ^ 

But  wheD  did  tbej  look  aHcr  the  miirder- 
en?-.I  do  not  know  when  Ihey  looked  after 
the  murderers :  we  went  to  the  man. 

Did  Charles  Flynn  mention  to  John  Flynn 
how    he   ewaped    from    the    murderers  f — 

^'^y  g^ve  liim  «  blow  on  the  head,  as  he 
fold. 

With  what  was  he  struck?— I  do  not 
know. 

Did  he  not  say,  he  had  a  narrow  escape 
ftom  the  villains?— He  did,  and  be  thought 
he  never  would  escapo. 

Did  they  suspect  Charles  Flynn  of  swear- 
ing against  John  Flynn  and  Michael  Flynn. 

[The  witness  would  not  answer  this  question.] 

What  made  them  so  angry  with  Charles 
Flynn  ?— Only  because  he  happened  to  have 
the  misfortune  to  be  in  the  way. 

Do  you  know  F^lmund  Durneen?— I  have 
no  knowledge  of  the  people  of  Uie  country, 
being  only  passing  there  that  time. 

Do  you  know  bie  Durneen  ?— I  do  not. 

Do  Vou  know  who  came  in  with  the  mes- 
sage lor  Durneen?— I  cannot  tell  that,  for  I 
was  not  there  at  that  time. 

[Defence  closed.] 

Mr.  Orroshy  was  again  examined  on  the 
INOt  of  the  Crown. 

Was  John  Connor,  the  man  mentioned  by 
Marparet  Lavin,  sworn  against  by  her  bus- 
bano  ?— He  was. 

SrHMINO   VP. 

Mr.  Raron  Geargn, — Gentlemen  of  the  Jury ; 
In  this  case,  there  are  ten  prisoners  upon  ihtir 
tnaU  all  the  persons  who  are  included  in  this 
indictment,  except  Edmund  Uurncen,  who 
Laving  been  apprehended  but  yesterday,  and 
aaying  he  wak  not  ready  for  trial,  but  would 
be  ready  to.morrow,  I  thought  it  right  to  give 
him  time  till  to>morrow,  tiefbre  he  was  put 
upon  his  trial  for  his  life. 

Gentlemen,  U>e  prisoners  are  indicted  for  a 
conspiracy  to  murder ;  by  our  art  of  the  S6th 
Geo.  3rd,  chap.  27th,  all  pcrwins  who  shall 
by  due  course  of  law  be  convicted  of  con- 
^picing*  confederating,  and  agreeing  to  murder 
any  person,  shall  be  adjudged  felons,  and 
fthall  suffer  death  as  felons  without  benefit  of 
clerg\- ;  and  this  crime  may  be  complete,  even 
though  the  conspirators  shoidd  be  disap- 
pointed in  their  purpose,  either  by  the  provi- 
dence of  God,  or  the  exertions  of  man. 

Gentlemen,  when  the  crime  of  murder  is 
conuiiittcd  by  sevenil  persons  upon  precon- 
cert and  deliberation,  a  conspiracy  precedes 
the  commission  of  the  hlack  deed  itself.  As  in 
this  case,  a  murder  was  committed  by  several 
persons,  in«  hrbt  question  which  now  presents 
Itself  to  your  inquiry  is,  whether  that  murder 
was  precede<l  by  a  conspiracy  or  not,  and  if 
It  was  so  preceded,  then,  whether  the  men, 
Pow  on  tbair  trial,  or  any,  and  which  of  them 


were  of  that  conspincy.  It  is  nacciMry,  that 
you  sbouki  know,  that  the  crime  of  oonspiriog 
fo  murder  a  man  can  seldom  be  expected  to 
be  proved  by  direct  and  positive  evidence, 
unless  testimony  be  given  by  a  fellow  ooih 
spirator.  All  such  offences  are  in  their  nature 
dark  and  secret  It  is  to  be  expected  that 
caution  will  generally  be  used,  lest  it  should 
be  obaerved  or  discovered  by  the  victim  of 
that  conspiracy  himself,  or  by  thoae  who 
might  inquire  into  the  circumstances  after 
bis  death.  But  when  all  the  conspirators 
stand  fast  to  each  other,  there  the  proof  of 
the  crime  is  left  to  evidence  of  the  sort  whkh 
now  appears  before  you ;  and  gentlemen,  it  is 
ritht  to  inform  you,  that  the  circumstances 
wbich  have  been  given  in  evidence  (for  it  is 
only  circumstantial  evidence)  are  to  be  deli- 
berately weighed  and  considered,  and  if  they 
amount  onlv  to  a  light,  or  to  a  probable  pre- 
sumption that  the  prisoners  are  guilty,  you 
will  take  care  in  such  case,  to  make  no  mis- 
take, but  acquit  tliem.  But  if  all  the  circum- 
stances, taken  together,  are  such  as  to  con- 
vince honest  and  conscientious  men,  and  do 
amount  to  a  vk>lent  presumption,  that  is  con- 
sidered as  equal  to  positive  evidence,  abd  as 
little  likely  to  deceive  or  mislead.    Therefore, 

rntlemen,  before  I  state  the  evidence  to  you, 
premise  these  few  observations,  that  you 
may  apply  them  to  that  evidence  as  I  go 
alone,  aiid  determine,  whether  the  fticta, 
whicn  have  been  disclosed,  satisfy  you,  tliat 
the  prisoners,  or  an}*,  and  which  of  them, 
acted  in  concert  with  the  persons  who  com- 
mitted the  foul  deed— whether  the  prisoners, 
or  any  of  them,  had  any  previous  communica- 
tion concerning  it,  with  the  persons  who  came 
prepared  to  perpetrate  it. 

It  appears,  that  the  men  who  committed 
the  fact  came  in  disguise  to  avoid  prosecution. 
Material  considerations  arise  from  the  place  in 
which  the  murder  was  committed, and  from  the 
persons  sworn  to  be  the  actors  in  it  'I'he  evi- 
dence laid  before  you  is  intended  as  proof,  that 
some  of  tlir  prisoners  drew  the  unhappy  mau  to 
the  fatal  spot,  with  intent  to  have  him  thus 
murdered;  tliat  tliey  knew,  that  would  take 
place  which  afterwards  did  take  place;  that 
they  were  acq  minted  with  the  design,  that 
they  sat  iliere  delaying  the  man,  till  the  per- 
sons should  come  Io  dl^patch  him ;  that  they 
gave  him  no  notice  of  the  danger  that  was 
preparing  tor  him.  but  concealed  from  him 
the  knowledge  of  the  design  ;  that  the  fact, 
being  no  matter  of  suspicion  to  them,  tliey 
took  oo  |>art  to  save  the  wretched  man,  or  to 
discover  of,  or  apprehend  the  persons  who 
committed  the  fact  But  whether  the  evi- 
dence you  have  heard  has  shown  that  such 
iraa  the  case  or  not,  or  has  lefi  the  matter 
doubtful,  is  for  your  serious  consideration. 

Gentlemen,  with  these  observations,  I  will 
proceed  to  state  the  evidence  to  you.  [Here 
the  learned  judge  read  the  evidence  minutely 
from  his  notes, and  made occasHinal  remarks.  | 
That  the  charge  stated  by  Lavin  was  not 
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lightly  made  against  the  persons  now  in  gaol 
under  his  informatiun,  appears  from  the  at- 
tempt of  the  prisoners^  against  whom  he  in- 
formef),  to  break  gaol ;  they  rather  wished  to 
escape  toan  venture  to  stand  their  trials ;  and 
being  disappointed  in  that  attempt,  it  was 
natural,  that  the  friends  and  relations  of  those 
persons  should  be  alarmed  for  their  safety. 
I  After  concluding  the  summing  up  the  evi- 
dence, the  learned  judge  proceeded]:  Gen- 
tlemen, upun  this  evidence,  you  are  to  con- 
sider, whether  the  prisoners,  or  any  of  them, 
conspired,  and  acted  in  concert  with  the  per- 
sons who  committed  the  murder,  or  not.  It 
is  evident,  the  perpetrators  of  the  crime  had 
notice,  that  this  unfortimate  man  was  in  the 
house  of  Laurence  Flynn.  They  appear  to 
have  prepared  and  disguised  themselves  to 
commit  this  crime;  and  if  they  did  so  in  con- 
cert with  any  of  the  people  in  the  house,  the 
persons  who  held  such  communications  are 
guilty.  In  deliberating  upon  that  question, 
you  will  consider  the  circumstances  and  put 
them  together.  It  appears  that  Lavin  bad 
charged  John  Flynn,  Edward  Durneen,  John 
Connor,  and  others:  it  appears  that  Coll 
Flynn,  one  of  the  prisoners,  is  the  near  rela- 
tion of  John  Flynn,  so  accused,  and  it  is  do 
violence  to  presume  that  enmity  was  enter- 
tained in  the  breast  of  CoU  Flynn,  against 
Lavin.  Coll  Flynn  commenced  a  treatv  for 
the  purchase  of  some  corn  and  sheep,  and  part 
of  the  bargain  was,  to  gu  and  drink  with  a  man 
who  bore  no  small  enmity  to  him ;  where 
is  he  brought?  to  the  house  of  Laurence 
Flynn,  according  to  one  of  the  witnesses,  the 
father  of  a  person  against  whom  Lavin  had 
sworn ;  here  Edmund  Durneen  the  elder, 
against  whose  son  and  whose  nephew  Lavin 
had  given  information,  sends  out  for  Ryan 
and  lloran  who  came  in  half  an  hour,  and 
thi«  Edmund  Durneen  appears  to  be  the  uncle 
of  Edward  Durneen,  who  soon  af\er  rushed 
into  the  house,  armed  with  the  hatchet.  Thus 
he  was  surrounded  by  a  number  of  persons, 
who,  it  would  be  fair  to  consider,  bore  no 
small  hostility  to  him,  and  it  appears,  that  by 
those  persons  he  was  caressed ;  and  when  his 
wife,  apprehensive  of  the  danger  that  hung 
over  him,  expressed  a  wish  to  go  away,  two 
men,  who,  one  would  think,  would  rather 
have  wished  her  out  of  the  bouse,  take  her 
each  by  the  arm,  and  in  order  to  persuade  her 
to  stay,  use  endearing  expressions,  and  pro- 
pose to  send  a  girl  to  take  cure  of  the  children, 
for  wtiom,  consistently  with  the  situation  in 
which  they  stood,  they  could  have  had  no 
more  regard  than  for  their  father.  In  this 
manner,  those  unfortunate  people  were  de- 
layed :  some  time  elapses  before  the  tragedy 
is  acted ;  some  women,  who  were  of  the  party, 
were  brought  away  from  the  place  which  was 
to  be  the  scene  of  the  transaction :  Edmund 
Durneen,  the  fatlier  of  one  of  the  persona 
charged  by  Lavin  withdraws  outside  the  door, 
and  is  not  present  at  the  murder :  and  John 
FJynO)  who  was  one  of  the  persons  in  com- 


paoy,  and  James  Laydon  go  to  the  house  of 
Charles  Flynn,  and  there  tliey  remain  until 
they  were  aflerwards  roused  in  consejquence 
of  the  fact.  Upon  the  evidence  in  this  case, 
there  seems  to  be  little  doubt,  that  this 
murder  was  committed  in  revenge  for  the 
information  Lavin  had  sworn, anoto  prevent 
his  giving  evidence  against  the  persons  be 
had  accused.  You  are  to  consider,  under 
these  circumstances,  wliat  countenance  and 
what  reception  he  had  a  rieht  to  expect  fronn 
this  company,  into  which  he  had  got  and  bgr 
which  he  was  surrounded,  if  they  had  ei^ 
pressed  or  disclosed  to  him  the  genuine  fcel« 
mgs  of  their  hearts  towards  him.  It  is  for 
you  then  to  consider,  whether  the  kindueta 
or  hospitality  shown  him  was  dissembled,  or 
whether  it  was  sincere,  and  if  you  are  per- 
suaded it  was  dissemblen,  then  consider  why 
it  was  so,  and  what  purpose  was  such  insin- 
cerity intended  to  answer. 

Now,  gentlemen,  this  transaction  appears 
to  have  taken  place  in  a  house  where  a  nirni* 
ber  of  persons  were  drinkins  whiskey,  eiicl 
where  private  whiskey  was  distilled  aninst 
law :  an  illicit  dealing  of  this  sort  ought  not 
to  prejudice  the  persons  on  this  trial ;  and  I 
mention  this  circumstance  to  apprise  you,  that 
private  dbtillation  is  apt  to  araw  together 
various  persons,  who  may  be  strangers  to  the 
objects  and  pursuits  of  each  other,  and  thus 
men  may  l>e  present  at  a  conspiracy  of  thb 
nature,  to  whom  the  secret  may  not  be  dis- 
closed, and  to  whom  it  may  not  be  necessary 
to  disclose  it.  As  to  this,  you  are  to  conuder 
the  evidence  with  regard  to  Patrick  Barrett 
and  John  Callaghan,  who  went  out  before  the 
murder,  saying  they  were  going  to  fish ;  and 
thev  did  go  to  fish ;  a  circumstance  favourable 
to  them,  from  which  it  may  be  believed  they 
knew  nothing  of  the  transaction;  for  if  they 
did,  they  would  scarcely  be  in  a  temper  of 
mind  to  go  to  fish ;  that  circumstance  is  there- 
fore submitted  to  your  judgment.  And,  gen- 
tlemen, you  will  also  consider  the  other  per* 
sons,  against  whom  no  other  facts  have  been 
disclosed,  nor  any  family  connection  stated, 
and  whether  it  is  not  just  and  right  to  distin- 
guish their  case  from  the  others.  I  do  not 
.mtimate  to  you  any  opinion  whatever  which 
I  may  entertain  as  to  the  guilt  or  innocence 
of  any  of  the  prisoners  at  the  bar.  It  ia  not 
my  province.  The  whole  case  depends  upoa 
circumstantial  evidence,  and  you  will  con- 
sider, whether  the  prisoners,  or  any  of  then 
appear  to  have  acted  in  concert  with  the  men 
who  committed  the  crime.  The  facts  disclosed 
seem  to  show,  that  the  principals  in  the  first 
degree  had  accomplices,  and  you  will  judge 
whether  any  of  the  prisoners  was  so  concern- 
ed. If  vou  shall  be  of  that  opinion,  you  will 
find  such  of  them  Kuilty.  But  if  you  have 
such  reasonable  doubt  as  honest  men  can  with 
safe  consciences  entertain,  you  should  acquit 
them.  For  you  must  be  convinced,  that  the 
object  of  this  prosecution  is  to  bring  guUtgr 
men  to  justice,  and  not  to  make  the  aanctioA 
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of  iIm  Uv  light  upon  the  head  of  those  upon 
vihom  UuugTit  not  to  hght.  1  trust  thai  this 
case  is  ia  the  hands  of  men  of  humanity, 
knowing  their  duty  to  the  prisoners  and  to 
the  public;  and  therefure,  you  will  fairly 
vreigli  the  transaction.  You  see,  the  kind  of 
evidence  adduced  is  circunibtantial  evidence ; 
but  circumstnnccft  clearly  and  satisfactorily 
proved,  and  well  cunnected,  nny  as  fully 
prove  a  fact,  as  direct  evidence  can  do :  you 
will  decide,  whether  the  evidence  in  this  case 
has  such  an  efficct  upon  your  rainds. 

Tkt  Jmry  retired  fur  lliree  quarters  of  an 
hour,  when  they  returned  tlie  following  ver- 
aict 


Coli  Flynn, 
Laurence  Fiifim, 
Charles  Ffjfnn, 
Patrick  Barrett, 
Jamci  Lajfdon, 
Thomas  flora  n^ 
Daniel  Regan, 
John  CaUauhan, 
VanUl  Culliighan, 
John  Fl^H/i, 


Ouiltv. 
Guilty. 
Guilty. 
Not  Guilty. 
Nut  Ouihy. 
Guilty. 
Guilty. 
Not  (xuilty. 
Guilty. 
Not  Guilty. 


Where?— In  the  same  ticld  with  the  two 

men  :  I  got  hold  of  hmi  and  left  him  with  the 

guard,  and  pursued  the  rest,  but  did  notover- 

i  take  tlicm.     >Ye  got  a  number  of  straw  k»ands 

I  in  the  field,  and    I  put  uue  of  them  upon 

j  Flynn's  head;  he  said,  he  would  nut  wish,  for 

half  a  guinea,  to  have  it  on  his  head. 

Was  there  any  corn  thrashed  in  the  neigh- 
bourhuofi  that  night  ? — 'f  here  was  in  the  Mime 
village ;  it  was  quite  fresh,  and  was  thrown 
all  abuut. 

Patrick  Flynn  sworn,  and  examined  by  Mr. 
Solicitor  General, 

This  witness  contradicted  his  written  infor- 
mal iun,  and  Wiis  committed  for  perjur}-.* 

The  prisoners  were  acquitted. 


Thursday,  December  lUh,  1806. 

Patrick  Uatioan  and  Domimc  Covkor 
vrere  indicted  for  rising  and  appearing 
armed  and  ai»6euihle<l,  with  m^ny  others,  to 
the  terror  of  his  majesty's  Mibjecls,  on  the 
95th  of  November,  in  the  forly-kcve nth  year 
of  the  reign. 

The  prisoners  pleaded  Not  (iuilty,  and  a 
jury  being  sworn, 

William  Drwks  was  s>woru  and  examined  hy 
Mr.  Attorney  General. 

Do  you  belong  to  any  corps  of  vcumanry  ? 
—Yes. 

To  what  corps  ?— The  liillina  corps. 

Were  you  on  duty  upon  the  ^jth  of  lust 
month  ? — 1  was. 

Who  was  on  duty  with  you  ? — John  Orms* 
by,  Ja5|>er  Burke,  and  ulhcrs. 

Do  you  rccuUccl  getting  infurroalion  of  any 
noise  from  any  person,  and  from  whom  .'^— 
One  of  th(.'  guard  was  out  and  heard  the  nuise 
of  dogs;  he  f^aid,  there  were  Tiiresherb  there, 
as  he  helieve<l ;  I  sent  him  to  li>ten;  he  said, 
to  the  best  of  his  opinion,  the  Threshers  were 
out;  we  went  forward,  live  or  six  men.  We 
heard  the  shouts  of  people ;  we  went  further 
and  heard  dogs  barking;  we  lay  in  ambush, 
expecting  them  down  a  hill,  but  hearing  a 
shot,  we  advanced  further,  and  surrounded 
the  place  where  we  thought  tiie  people  were. 
Two  men  advanced  and  we  desired  ihcm  to 
stop,  but  they  did  not,  and  we  fired  upon  them. 

Court. — What  time  of  the  night  was  this  ? 
—It  was  after  night  a  good  while. 

Mr.  Attorney  General. — What  happened 
then? — ^They  ran,  and  we  met  a  man  who 
called  biiaself  Patrick  Flyun. 


Patrick  Hargedan  was  indicted  for  that 
he,  on  the  'J  1st  of  November,  in  the  forty- 
beventh  of  the  king,  at  Foxfort,  in  the 
county  of  Mayo,  feloniously  supplied  arms,  to 
wit,  one  gun,  to  persons  unknown,  to  assist 
them  in  committing  offences  againt  the  sta- 
tute, 97  (ieo.  3,  that  is  to  say,  indicting 
punishments  and  destroying  the  property  of 
liege  subjects,  in  order  to  compel  them  to 
assist  and  enter  into  unlawful  combination 
and  confederacy,  under  the  denomination  of 
Threshers,  for  the  disturbance  of  the  public 
peace,  against  peace  and  statute. 

The  prisoner  pleaded  Not  Guilty. 

Jt'RY    SWORN. 


Thomas  Elwood, 
I       iVt  I  Lynch, 
1' .!,'i  lircMit, 
Thuiii.t*i  lliiilt'gr, 
(Jtorg*^  (rildt'.i, 
Uubtil  ncl;iL;li, 


Thomas  Woron, 
NVilIiaiii  i'\'rri>, 
Kolicrt  l-hon, 
Iriinci?*  Wiiijlit, 
Ku'hanl  LcM^toii, 
Kdvv;irtl  .Mai ley. 


I  Mr.  .lttorn£u  OV/itra/.— (icnllcuitn  of  tiie 
'  Jury ;  I  ^hall  fii !  it  utcevf-ary  to  say  a  tew 
I  words  in  c\plai:.A.iun  of  the  gpiuuds  upon 
I  which  this  chargu  is  broucht  forward,  and 
tiiose  principles  of  law  antl  the  evidence  to 
which  il  wi)I  he  pru[ier,  that  your  attention 
bhouhl  he  directed. 

Gentlemen,  the  substance  of  the  accusation 
against  the  prisoner  is  this  :...ihat  he  has 
supplied  a  body  of  persons,  as»euib]ed  under 
the  denomination  of  ThreUicrs,  with  arms. 
This  is  u  capital  otl'cnce  by  the  law  of  the 
country :  the  particular  act  n)H>n  which  the 
indictment  is  founded  is  the  '27  Geo.  3,  c^  15, 
by  which  it  is  cuacted,  tliat  every  person 
knowingly  and  voluntarily  supplying  horses, 
arms,  and  ammunition  to  others  for  the  pur- 
pose of  carrying  into  execution  any  of  the 
od'ences  in  that  statute  mentioned,  shall  be 
adjudged  guilty  of  felony  without  benefit  of 
clergy.  This  act  of  parliament  has  speci6ed 
various  crimes,  and  among  them  that  of  sup- 
plying arms  tor  the  pur|K>scs  mentioned  in 
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the  act.  AccordiRgly  the  indictment  here 
states,  that  the  prisoner  supplied  arms  to  per- 
sons associated  to  destroy  the  property  of  the 
subject.  And  therefore  the  law  is  clear :  if  it 
shall  appear,  that  persons  are  so  associated 
and  that  arms  were  supplied  to  them  by  the 
prisoner,  he  becomes  a  proper  object  of  the 
provisions  of  this  act  of  parliament. 

Gentlemen,  it  will  be  highly  satisfactory  to 
me,  and  to  those  who  are  concerned  wilh  mc 
in  these  prosecutions,  to  find  that  the  claims 
of  justice  shall  require  no  new  sacrifice,  and 
that  the  painful  task  of  calling  down  punish- 
ment upon  the  guilty  shall  terminate.  But 
it  is  of  importance  to  the  peace  of  the  county, 
that  it  should  be  seen  ana  felt  by  the  deluded 
beings  who  have  engaged  in  this  conspiracy, 
that  It  is  not  merely  the  roan  who  innicts  a 
mortal  wound  and  thereby  comniits  a  murder 
who  involves  himself  in  punishment,  but,  as 
has  been  truly  stated  by  my  eloquent  friend, 
the  solicitor-^neral,  every  member  of  the  con- 
spiracy is  tainted  with  the  vice  of  the  whole 
of  it,  and  may  be  visited  with  the  conse- 
quences of  the  crimes  of  others. 

Gentlemen,  it  roust  strike  you,  that  sup- 
plying arms  to  the  persons  engaged  in  this 
wickedness  is  an  offence,  not  of  a  very  inferior 
kind.  The  necessary  consequence  of  co- 
operation is  obvious,  and  at  the  same  time 
that  they  are  thus  assisted,  the  loyal  are  dis- 
armed. 

Gentlemen,  it  will  be  clearly  proved,  that 
in  the  house  of  Robert  Banks,  m  the  town  of 
Foxfort,  a  gun  was  deposited  by  Edward  Har- 
gedan,  in  order  to  prevent  its  railing  into  the 
hands  of  the  banditti,  who  infested  the  neigh- 
bourhood. On  the  morning  of  the  S^nd  of 
November  last,  the  prisoner  came  to  the 
house  of  Banks  and  took  away  the  gun ;  be 
carried  it  away,  and  declared  vtaX  be  took  it 
for  the  purpose  of  giving  it  to  the  Threshers, 
It  will  further  appear,  that  upon  being  ap- 
prehended and  charged  with  the  fact,  he  ad- 
mitted, that  he  carried  it  away  for  that  pur- 
pose, and  left  it  in  a  place  appointed,  and 
where  it  was  to  be  found  by  them.  So  that 
the  fact  is  not  controverted  ;  but  the  defence, 
as  I  understand,  is,  that  he  acted  under  the 
impulse  of  terror  and  compulsion.  The  facts 
which  he  stated  at  the  time,  were,  that  a  party 
of  the  Threshers  came  to  his  house  the  night 
before,  and  administered  an  oath  to  him,  that 
he  would  procure  this  gun  for  them,  and 
threatened  his  hfe,  unless  he  did  so,  and  that 
under  the  influence  of  this  oath,  he,  on  the  fol- 
lowing day  took  the  gun.  Whether  this  story  of 
the  oath,  and  the  threat,  and  acting  under  the 
influence  of  fear  be  true,  or  not,  it  is  not  very 
necessary  to  examine ;  because  that  would  be 
leading  vour  mitids  from  the  subject  of  your 
present  inquiry,  and  it  would  be  fiital  to  the 
Lest  interests  of  the  country,  if  it  were  for  a 
moment  understood,  that  a  defence  of  that 
kind,  if  established  iu  point  of  fact,  could  be 
established  in  |K>int  of  law.  I  state  it,  in  the 
hearing  of  the  learned  Judge,  ftom  whose 
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authority  vou  will  hear  whit  the  law  is,  that 
such  a  defence,  if  ever  so  clear  in  pwit  of 
fact,  is  utterlv  deficient  in  point  of  law — and 
one  of  the  objects  of  this  inquiry  is,  to  let 
those  deluded  men  feel|  that  ttiere  is  in  the 
country  a  greater  terror  than  that  which 
operates  upon  their  minds,  that  is,  the  law  of 
the  land.  It  is  a  principle  of  commou  sense 
— of  all  civilized  countries — and  of  all  law, 
that  a  man  to  be  capable  of  committing  a 
crime,  must  be  a  voluntary  agent—- his  inteiw 
tion  and  his  will  must  accompany  the  fact  to 
make  him  criminal,  and  therefor^  if  a  poie- 
nard  be  put  into  the  hand  of  a  man,  and  he  18 
compelled  by  the  dread  of  immediate  dangir 
to  his  own  life,  to  strike  another,  he  is  not 
guilty,  because  his  will  has  not  concurrad 
with  the  fact.  But  the  idea  of  compulsion 
and  terror  arisine  from  previous  threats  com- 
pelling a  man  to  do  an  unlawful  act  ata /vlwre 
day,  is  altogether  inadmissible  by  the  law  of 
the  country,  and  inconsistent  with  the  dear- 
est principles  of  reason.  If  this  defence  ware 
admitted,  there  is  no  man,  who  could  see  the 
end  or  the  consequences  of  it.  If  a  man  irt- 
tended  to  commit  a  crime,  he  would  no  longer 
do  it  himself,  and  expose  his  life  to  the  law; 
but  he  would  go  to  another  and  threaten  to 
take  away  his  life,  unless  he,  at  a  future  day, 
committed  the  act,  which  is  accordingly  done 
in  obedience  of  that  command ! — does  it  not 
revolt  the  mind  to  see^  that  by  a- circuity  of 
this  kind,  the  worst  cnmes  may  be  committed 
with  impunity?  You  cannot  draw  the  line 
between  difierent  offences :  you  cannot  say, 
that  if  a  man,  under  the  infloence  of  fear, 
administer  an  oath  to  another,  he  may  defend 
himself,  because  he  acted  under  fear ;  but  if 
he  committed  a  murder,  he  could  not  so  de« 
fiend  himself— thht  if  a  man  delivered  a 
message  to  excite  combination,  he  wouJd  be 
innocent — but  that  if  he  burned  another  man's 
house,  he  would  be  guilty.  Gentlemen,  it 
would  shake  the  public  safety  to  its  very  base, 
if  this  were  tolerated  for  a  moment 

The  law  admits  this: — if  a  number  of 
ruffians  surround  a  man,  threaten  him  irith 
instant  death,  and  continue  force  upon  him, 
and  he,  under  the  terror  of  the  loss  of  life 
acting  and  continuing  upon  him,  commits  a 
crime ;  the  law  and  the  constitution,  in  in- 
dul^nce  for  the  principle  of  self-presertatioo^ 
which  is  the  first  law  of  nature,  excuses  hh&. 
But  the  same  law  says,  in  the  same  breath, 
that  the  moment  the  force  discontinues — the 
moment  he  is  rescued  from  the  persons  who 
so  surrounded  him  and  put  his  life  in  danger, 
that  moment  he  becomes  a  free  and  aocount- 
able  agent,  and  as  such,  he  is  subject  to  the 
rule  and  operation  of  law.  And,  therefore, 
where  a  number  of  persons  unlawfully  assem- 
ble and  threaten  a  man,  that  they  will  do 
him  mischief,  unless  he  commits  a  partlcolar 
crime  at  some  future  day,  it  is  the  bounden 
duty  of  that  man  to  seek  the  protection  of 
the  law — to  repair  speedily  to  a  macistrate*- 
to  give  him  information — ^to  ohtain  nil  teaist- 
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mnce  and  tupport,  and  not  by  obedience  to 
inch  threats^an  unmanly  sobmitsion  to  auch 
commanda-^rviolale  the  law.  If  it  were  triic, 
that  a  number  of  persons  attaclLed  the  pri- 
aooer— if  they  kept  him  within  their  msp-- 
brought  him  to  Banks's  house»  and  while 
mortal  weapons  were  in  their  hands,  he,  sub- 
dued by  their  physical  force,  took  away  this 
fm,  Ood  forbid  he  should  be  tried  for  it ! 
be  Uws  of  God,  of  humanity,  and  of  the 
land  are  the  same— he  would  not  be  called 
to  account.  But  if  a  banditti  assemble  under 
the  darkness  of  night  and  cause  a  man  to 
cany  their  designs  mto  execution  when  the 
dawn  of  day  appears,  that  man  is  accountable 
if  he  does  so.  If  the  law  were  otherwise, 
what  would  be  the  necessary  consequence  ? 
That  any  band  of  conspirators  associating 
themselves  together  wouul  become  more  for- 
midable than  the  law — they  woufd  encircle 
themselves  with  a  terror,  against  which  the 
terror  of  the  laws  could  not  operate ;  every 
man  would  yield  to  it,  and  wicked  men  would 
make  it  their  pretence  to  abet  and  promote 
the  designs  of  the  conspirators. 

Gentlemen,  I  have  stated  thus  much,  that 
jou  mav  understand  the  law  upon  the  sub- 
ject, and  the  defence,  which  it  is  suggested  to 
me  will  be  made.  With  these  observations, 
I  shall  leave  the  case  for  your  determination, 
under  the  control  of  the  Court. 

Rokirt   Bumki   examined   by  Mr.   Solieiior 

General, 

Where  do  you  live? — In  Foxfort. 

Do  you  know  Edward  Hargedan  ? — I  do. 

Did  he  leave  a  gim  in  your  house  ?— No ; 
but  one  Fox  left  a  gun  with  me,  which  he 
said  belonged  to  Edward  Hargedan. 

Where  did  you  keep  that  gunf — Some- 
times above  stairs  and  sometimes  below. 

When  did  you  miss  it  ? — On  the  morning 
cf  the  91  St  of  November  last. 

Do  you  know  Patrick  Hargedan  ?— I  do ; 
this  is  the  man  [pointing  to  the  prisoner]. 

Did  you  see  him  at  your  house  about  the 
time  the  gun  was  missed  F — I  did. 

At  what  time  ? — ^The  same  day. 

At  what  hour  ? — Pretty  early. 

Was  it  before  the  gun  was  missed  ?— It 
was ;  he  came  into  the  house,  and  I  asked 
bim  did  he  meet  the  men  coming  to  work. 
He  said,  he  did  not ;  there  was  no  other  con- 
versation. 

Robert  Banks  cross-examined  by 
Mr.  r.  Moore. 

This  gun  belonged  to  Edward  Hargedan? 

He  is  a  relation  of  the  prisoner  F— He  is. 

Can  you  form  a  belief,  why  Patrick  Har- 
gedan applied  for  itP— I  cannot  say  ;  he  did 
not  apply  to  me  for  it. 

Do  you  know  the  prisoner  ? — I  do. 

Do  you  suppose  he  was  connected  with  the 
Threshers  ?— I  do  not  believe  he  was ;  ac- 
cording as  I  can  hear. 
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Mr  Solicitor  Gcif  er«/.^Have  you  any  reason 
to  know,  whether  he  was,  or  not?— I  have 
not 

Mary   Roan    sworn.— Examined    by    Mr. 
Attorney  General, 

Do  you  know  Mr.  Banks?— I  do,  sir. 

Do  you  live  with  him  ? — I  do. 

Do  you  know  Patrick  Hargedan  ? — I  do. 

Did  you  see  him  at  your  master's  house  last 
November  F— I  did. 

What  did  he  do?— He  did  nothing,  only 
take  a  gjun ;  I  went  up  stairs  after  him,  and 
asked  him,  what  he  was  going  to  do  with  it? 
He  told  me  the  Threshers  swore  him  last 
night,  and  then  he  sat  down  upon  the  bed,  and 
bwn  to  cry. 

Did  he  sav,  what  the  Threshers  swore  him 
to,  or  what  he  was  going:  to  do  with  the  gun  ? 
— He  did  sot.  When  lie  bcean  to  cry,  I 
asked  him  the  reason ;  he  saia,  they  put  him 
upon  his  knee«  three  times  to  &hoot  him,  and 
he  said,  he  would  break  the  gun,  before  he 
would  give  it.  I  desired  him  not  to  do  it,  an 
my  master  would  not  break  it,  and  the^  would 
have  his  life,  if  they  knew  he  broke  it.  He 
said,  he  had  but  one  life,  and  was  near  losinc 
it  last  night,  when  they  had  the  rope  round 
his  neck. 

Mary  Roan  cross-examined  by  Mr.  T.  Afeore . 

Is  it  not  the  practice  of  the  Threshers  to  put 
persons  in  fear  of  their  lives  ?— I  have  nothing 
more  to  say  than  what  I  have. 

Robert    Banks,  Jun.   sworn.— Examined  by 
Mr.  Solicitor  General. 

Where  do  you  live? — In  Foifort. 

In  whose  bouse?— Of  llobert  Banks,  my 
father. 

Do  YOU  know  Patrick  Hargedan?  I  do; 
this  is  be. 

Do  you  recollect  his  coming  to  your  father's 
house  in  November  last?— Yes. 

What  did  he  do?— He  went  up,  and  the 
girl  followed  him,  and  he  came  down,  clean- 
ing his  eyes,  as  if  he  had  been  crying. 

Had  he  any  thing  in  his  hand  ?--A  gun. 

Did  he  take  it  away  ?— He  did. 

Did  he  say  any  thing?— I  heard  him  say 
nothing. 

Raymond  Kelly,  esq.  sworn. —Examined  by 
Mr.  Attorney  General, 

Do  you  know  Patrick  Hargedan,  the  pri- 
soner?--I  do. 

Do  you  recollect  having  questioned  him  at 
any  time  respecting  a  gun  ? 

Mr.  Baron  George. — Pray,  sir,  before  the 
prisoner  said  any  thing  to  you  relative  to  the 
gun,  did  you  indfuce  him  to  no  so  by  holding 
out  any  hope  to  him,  or  did  you  threaten  him 
in  any  manner  ? — I  did  not  either  on^or  the 
other. 

Mr.  Attorn^  Gmerel.— What  did  he  sajr  ?— 
He  said,  the  Threshers  were  with  him  a  night 
or  two  before,  and  in  consequence  of  Ibeir 
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having  »woro  him,  he  went  iato  the  houae  of 
Robert  Banks  and  took  away  a  gun,  and 
brought  it  to  a  private  place,  ttiat  was  agreed 
upon  by  them,  and  he  left  it  there  for  them. 

Raymond  Ktlfy^  esq.  cross-eiamined  by  Mr. 

T.  Moore. 

The  prisoner  was  in  custod)r  at  the  time  he 
mentioned  this  ? — He  was,  with  an  officer  of 
the  South  Cork  Militia; 

Was  he  detained  afterwards? — No ;  I  told 
the  officer,  I  would  be  answerable  for  him, 
and  he  was  enlarged. 

He  has  come  in  voluntarily? — No,  the 
officer  took  him  a  second  time. 

Do  you  suppose  he  had  any  connection 
with  the  Thrtihertf — Not  previous  to  that 
nisht. 

Do  you  not  believe  he  was  compelled? — 
He  told  me,  they  produced  a  rope  and  threat- 
ened to  liang  him. 

Do  you  believe  what  he  sakl  ? — I  should 
believe  it. 

Mr.  Attorney  General. — Is  there  a  mafit* 
tratc  in  that  neighbourhood  ? — ^Tbere  is ;  Sir. 
Kelly  near  five  miles. 

Did  the  prisoner  give  any  account  of  this 
matter  to  a  magistrate  ? — He  did  not. 

Is  there  any  militarv  guard  stationed  there  P 
—A  detachment  of  the  South  Cork  Militia 
was  there  at  tlio  time,  and  there  is  now  a 
yeomanry  guard. 

How  far  from  Faxfort  does  tlie  prisoner 
Jive  ? — About  a  mile  and  a  half. 

Mr.  T.  Moore.  Tlte  prisoner  did  not  con- 
ceal from  you  any  of  the  circumstances  ? — I 
believe  he  told  ak  the  same  thing,  which  he 
told  others. 

[Case  for  the  prosecution  closed.] 

Mr.  T,  Moore* — My  lord,  I  submit,  that  this 
is  not  a  case  to  affect  the  prisoner's  life.  His 
defence  has  appeared  from  the  cross-esami- 
nation. 

Mr.  Baron  George. — It  will  depend  upon 
the  opinion  which  the  jury  may  form  of  the 
evidence. 

Gentlemen  of  the  Jury. — ^The  prisoner  is 
indicted  for  having  wilfully,  maliciously  and 
feloniously  supplied  a  gun  to  certain  disturb- 
ers of  the  peace,  under  the  denomination  of 
Threshers;  and  as  has  boen  mentioned  by 
the  Attorney  General,  this  offence  is  subject 
to  capital  punishment*  It  is  my  duty  to  tell 
you,  that  the  Law  of  the  land  is  most  unques- 
tionably such  as  he  has  stated  to  you.  He  is 
the  last  man,  who  on  the  prosecution  of  a 
subject  for  his  life,  would  misstate  the  law, 
or  strain  it  to  affect  a  ptisoner  with  severity. 
There  does  not  appear  to  be  any  contrariety 
of  evidence  respecting  the  facts  in  the  present 
case.  The  facts  are  to  be  collected  from  the 
direct  and  the  cross-examination,  and  you 
must  consider  them  to  be  these  :^ — ^That  a 
body  of  men  of  the  description  of  Threshers 
came  to  the  prisoner  in  the  night — that  they 
did  threaten  to  bang  him  aod  that  they  swore 
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him  to  go  and  take  away  this  gun,  of  which 
we  may  suppose  thev  had  some  intelligence, 
and  to  leave  it  for  toem  in  a  certain  place 
agreed  upon  between  them .  Gentlemen,  vou 
are  to  take  it  for  granted,  that  they  then  left 
him ;  and  on  the  next  day,  he  went  to  the  town 
of  Foxfort,  where  there  was  a  military  officer, 
and  not  far  distant  from  which  there  was  a 
magistrate,  and  under  the  influence  of  these 
threats  he  took  away  the  gun.  He  appeared 
to  feel  no  small  sorrow  for  tiie  act  he  was 
doing,  and  declared,  that  he  acted  so,  because 
be  was  compelled.  He  took  away  the  gun, 
and  lefi  it  in  the  place  for  the  Threshers,  and 
as  it  has  not  appeared  siiKe,  a  violent  pre- 
sumption follows,  that  it  fell  into  the'u*  hands. 

Gentlemen,  having  stated  this,  you  are  to 
conskler,  whether  the  fact  of  his  having  pro- 
vided this  gun  and  delivered  it  awtr  to  the 
Threshers,  persons  disturbing  the  public  peace, 
was  excusable,  or  justifiable  under  the  several 
circumstances  here  mentioned.  It  has  been 
stated  to  you,  tliat  if  irresistible  force  operate 
upon  a  man  and  compel  him  to  do  an  act  at 
the  instant,  that  force  so  imposed  will  excuse 
him  for  the  act  in  a  court  of  justice,  where 
his  life  was  in  danger,  or  violent  bodily  mb- 
chief  threatened  ;  such  an  act  is  nut  con^ 
dered  as  the  voluntary  act  of  his  mind.  The 
law  is  undoubtedly  so  ainl  is  as  plain  as  poe- 
sible.  But  no  force  of  that  sort  will  exoue  a 
man  for  havinz  committed  a  felony,  unlets 
that  force  was  held  over  him  at  tlie  time  of 
the  felony  committed.  If  he  were  able  to 
extricate  himself  from  the  force,  and  is  re- 
moved from  the  reach  of  it,  he  is  not  ex^ 
cuseable  in  doing  a  criminal  act  Gentle- 
men, this  principle  of  law  is  founded  in  ^ool 
reason;  because  what  would  be  more  ea^ 
than  to  form  a  combination  in  which  one 
man  should  express  his  fears  of  the  conse- 
quence of  doing  an  illegal  act,  and  say  to  the 
rest,  "  Come  and  swear  me  aj)d  threaten  me 
with  death  unless  I  do  it— and  tlien  I  shall 
be  able  to  defend  myself."  How  is  such  e 
combination  to  be  prevented  if  this  kind  of 
defence  were  allowed  in  a  court  of  justice  ? 
The  person  accu.sfd  would  always  appear  as  e 
crying  reluctant  man,  acting  under  terror  of 
death.  Practices  of  this  sort  would  univer- 
sally prevail — men  would  say,  they  were  com- 
pelfea  to  commit  a  particular  offence  upon 
one  day — a  felonjr  on  the  next — to  take  away 
arms  and  ammunition  and  leave  them  in  a 
certain  place  to  be  found  by  rioters  and  dis- 
turbers of  the  public  tranouilUty ;  and  the 
defence  for  all  this  would  be,  tnat  a  party 
came  at  night  and  swore  the  man  to  commit 
these  acts.  What  could  be  more  dangerous, 
than  receiving  such  a  defence?  The  law, 
therefore,  to  guard  against  machinatk>ns  of 
this  kind,  takes  care,  that  nothinc  shell  ex- 
cuse a  man  fur  a  criminal  act,  but  that  which 
is  done  under  the  immediate  iimuence  of  force, 
from  whkh  he  had  no  opportunity  of  escap- 
ing. The  law  expects  of  every  man,  that  the 
moment  the  force  is  removed,  he  will  con- 
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plain  to  a  niasistraio  and  seek  liis  protection. 
But  if,  after  the  force  is  removed,  and  time 
has  intervened,  be  does  the  act  required  of 
him,  such  defence  cannot  avail  him. 

Gentlemen,  you  will  consider  this  case,  and 
all  tlie  circumstances  which  hate  appeared. 
Toil  will  consider  what  is  due  to  the  prisoner 
and  10  the  public :  you  will  consider  the 
dimger  of  collecting  the  arms  and  ammunition 
of  the  country  in  this  manner,  and  takine 
them  out  of  the  possession  of  honest  and 
well-disposed  men — wtiat  is  to  folk>w  and  to 
what  uses  they  are  to  be  applied.  Consider. 
I  say  again,  what  is  due  to  the  prisoner  and 
the  coiintry^and  find  such  verdict  as  will 
satisfy  your  own  consciences. 

T^eJary  deliberated  for  two  hours  and  a 
half,  when  thev  returned  a  verdict.  Guilty, 
mod  recomneuced  the  prisoner  to  mercy. 

Mr.  Baron  George.— Gentlemen  of  the 
Jury.  1  will  certainly  transmit  your  recom- 
inendation  to  government,  and  lam  sore,  that 
if  the  state  of  the  country  admits  of  it,  the 
prisoner's  life  will  be  spared.  But  it  must  be 
obvious,  that  no  safety  remains,  if  Thretherg^ 
or  other  disturbers  can  go  about  recruiting 
their  strength  in  this  manner,  by  which  others 
are  induced  to  commit  crimes  under  appre- 
hensions from  them. 

Mr.  Aitonu^  General. — My  lord,  if  it  be 
not  an  intrusion  upon  the  public  time,  or  im- 
proper in  me,  standing  here  on  the  part  of  the 
prosecution,  I  would  wish  to  say  a  lew  words. 
This  prosecution  was  selecte<1  by  me — God 
knows,  not  for  the  purpose  of  bringing  down 
punishment  upon  tnis  wretched  man  at  the 
oar  (for  it  must  be  distressing  to  the  feelings 
of  every  man  to  see  such  examples) ; — but  to 
show,  by  the  verdict  of  a  jury^  this  important 
truth,  that  if  a  man  commit  an  illegal  act 
under  the  allegation  of  terror  from  this 
handitti,  he  cannot  set  it  up  as  a  defence,  for 
the  laws  are  armed  with  a  terror  beyond  that 
which  such  illegal  assemblies  can  create.  Any 
recommendation  firom  gentlemen  of  such 
respectability  as  compose  the  present  jury, 
who  have  manifested  their  sense  of  dutv  to 
the  constitution,  so  iar  as  I  can  assist,  shall 
not  go  witliout  proper  comment. — ^And  if  the 
state  of  the  country  shall  leave  the  govern- 
ment to  its  own  feeling  (although  I  am  not 
authorized  expressly  to  say  so)  I  have  no 
doubt,  that  ev;»r^  attention  will  be  paid  to 
such  a  recommendation,  forwarded  by  the 
authority  ot  the  Court. 


Trialt  of  the  Thretheri. 
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John  Earlt  and  Martin  Early  were  in- 
dicted, for  that  they  on  the  1st  of  September, 
46tb  of  tlie  king,  at  Rathmanagh,  maliciously 
and  feloniously  did  assault  the  dwellirtg  house 
and  habitation  of  Samuel  Rogers — 9nd  count 
charged,  that  they  after  sunset  did  forcibly 
enter  the  said  house.  There  was  a  second  in- 
dictment for  a  burglary  in  said  house  upon 
the  nth  of  Novembet-  in  the  47th  of  the 


king-^hrwtiich  there  was  a  count  for  feloni- 
ously stealing  and  taking  the  goods  of  Roeers, 
to  wit,  three  gallons  of  whuikf y,  ^vX  cf  his 
dwelling  house,  against  peace  and  statute. 

The  prisoners  pleaded.  Not  Guilty,  but  re- 
fusing to  join  in  Uieir  challenges,  John  Early 
was  put  upon  bis  trial. 

THE  FOLLOWiKO  joav  WAS  swoav : 


Robert  Patten, 
George  Ormsby, 
Thomas  Ormsby, 
Martin  Blakr, 
Campbell  Fair, 
John  Nixon, 


II.  Higgins, 
John  Kenny, 
John  Creavy, 
Robert  Fair, 
Orme  Luudy, 
Henry  Stanley. 


Samuel  Ragert   sworn.— Examined    by'  Mr. 
SolkUor  General. 

Where  do  vou  live? — At  Rathmaai^h. 

How  long  Fiave  you  been  a  yeoman  .^— Two 
yean. 

Did  anv  thing  particular  happen  at  your 
house  in  septeanoer  last?— There  did. 

At  what  time  in  that  month? — About  the 
1st  of  September. 

Was  it  in  the  day  time  or  in  the  night  ?— It 
was  night. 

What  happened?— I  was  attacked  by  a 
party  of  men,  who  broke  the  door  to  pieces. 

At  what  time  of  the  night  was  it? — About 
twelve  o'clock.  I  was  brought  out  and  beat 
severely  with  guns  and  sticks. 

Of  how  many  did  the  party  consist  ? — As 
near  as  I  could  guess  there  were  twenty  men. 

Did  they  call  themselves  any  particnlar 
name  ? — One  man  said,  **  Long  life  and  suc- 
cess to  Captain  Thresher.'' 

Were  they  dressed  in  any  particular  way  ? 
— ^They  were :  some  wore  white  shirts,  and 
others  wore  bands  upon  their  hats. 

Were  you  much  hurt? — I  was  cut  with  a 
bk>w  of  a  srun,  and  received  many  strokes 
upon  my  arms,  endeavouring  to  save  my  head, 
and  was  sore  for  a  long  time. 

Did  they  give  any  reason  for  this  treatment 
of  you  ?— They  did  not. 

Do  you  see  any  of  the  party  here  ? — ^This 
man,  John  Early,  was  one  of  the  party. 

How  long  have  you  known  him  ? — Fifteen 
or  sixteen  years. 

Did  any  thing  happen  to  your  house  in 
November  last  ?— There  did. 

At  what  time?— About  the  19th  or  14th. 

What  was  done  to  your  house  then? — 
Three  men  came  to  the  door,  and  they  called 
for  a  dram  in  good  English ;  my  wife  got  op 
and  made  down  a  fire,  and  upon  the  delay, 
the  man  without  called  and  said,  they  must 
come  in.    She  let  them  in. 

At  what  hour  was  thisiikAbout  19  at 
nieht 

How  many  came  in  .>— Three  men. 

Were  Ihey  armed  ?— They  were. 

In  what  manner? — One  had  a  tword, 
another  a  gun  and  another  a  pistol.  The 
man  who    spoke   Englisii  took  away  the 
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whiskey,  and  brought  it  to  the  door.  My 
wife  said,  ^  Sure,  you  are  not  going  to  take 
away  my  substance.''  * 

How  much  whiskey  was  there  ?— Six  or 
seven  gallons  in  a  keg ;  one  of  them  put  a 
pietol  to  her  breast,  ancUaid,  if  she  stirred,  he 
would  shoot  her.  They  carried  away  the  keg, 
and  I  saw  no  more  of  4nem. 

Were  the  men  who  came  the  first  night 
armed  ?— They  were  with  guns,  pistols,  and 
■swords. 

Do  you  know  any  of  the  party  who  came 
the  second  night?— I  do. 

Whom  do  you  know? — I  know  the  man  at 
the  bar  whom  I  pointed  out  before. 

Cottr/.— Had  he  any  weapon  in  his  hand? 
— «He  had  a  sword. 

jUtiror.— Had  he  anything  in  his  hand 
the  first  night?— He  had  a  stick. 

Cour/.— llow  was  he  dressed  ?— In  abrown 
coal,  with  a  white  band  in  his  bat 

Samuel  Rogers  cross-examined  by  Mr. 

T.  Moore. 

You  are  a  yeoman  ?— I  am. 

Is  k  the  practice  <»f  the  Threshers  Ao  attack 
yeomen  f— I  do  .not  know. 

What  do  you  believe  ?— They  attacked 
them  several  times,  and  took  their  arms. 

Mention  any  instance  ?— They  attacked  one 
Craig. 

Did  they  take  yeomanry  arms  from  him  ? 
— I  cannot  say ;  but  he  was  a  yeoman. 

You  and  the  prisoner  have  been  upon  good 
terms?— We  have. 

Was  there  ever  any  difference  or  quarrel 
between  you  ? — ^There  was  some  time  ago. 

Did  you  ever  say,  that  any  other  person 
was  guilty  of  this  matter?—!  did,  the  4>Uief 
prisoner  as  well  as  this  man. 

Did  you  ever  charge  any  other  person  ? — I 
never  did. 

Did  you  ever  hesitate  to  swear  against 
these  men? — I  lodged  examinations  against 
them. 

Did  you  stop  any  time,  before  you  swore,  as 
a  good,  well-disposed  man  would  do?— I 
would  have  sworn  informations  early,  but 
from  dread  of  my  life;  but  when  I  was  at- 
tacked the  second  time,  I  thought  it  right  to 
give  information. 

You  ihought  the  best  way  of  protecting 
yourself  was  to  take  these  men  up  and  hold 
thcin  to  bail? — I  do  not  think  they  were  bail- 
able. 

You  were  an  armed  yeoman  and  you  were 
afraid.  Were  you  not  bound  to  give  informa- 
tions?— So  I  did. 

But  not  for  a  month  or  two  ?— After  tlie 
first  attack. 

Had  you  any  other  person  taken  up  for  this 
oft'cnce  ? — I  had  not. 

You  did  not  know  any  other  person  but 
these  two.  Was  there  any  dispute  between 
you  and  eitlier  of  the  prisoners  about  a  still  ? 
—  Tiicre  was. 

Mention  what  it  was?**!  will  relate  it. 


A.  D.  1806.  ri3i 
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This  roan  and  I  had  a  still  in  partnership ;  he 
took  it  away,  and  I  could  not  get  it  out  of  his  ^ 
bands.    We  went  before  a  justice,.and  it  was 
lefi  tareferenee. 

Did  any  thing  else  happen  between  you?— ^ 
There  did  not 

Did  you  not  go  into  bis'hotise  with  a  musket 
and  fixed  bayonet.— I  did. 

Cmtrt. — When  was  this? — About  four  or. 
five  years  ago ;  two  years  before  !  became  a 
yeomaiL 

Mr.  T.  Ifaofv.— On  your  oath,  will  you  say 
it  was  five  years  ago^— It  was  between  four 
and  five. 

Had  you  any  other  dispute  with  the  pri- 
soner ? — Never  any  other. 

Did  you  go  before  Captain  Knox  ?— I  ^kl; 
that  was  about  the  still  ? 
They  took  away  the  whiskey  ?->They  did. 
And  the  prisoner  had  a  white  band  about 
his  hat  ?^Not  at  the  time  they  took  away  the 
whiskey. ' 

You  handed  out  the  whiskey  ?«-*No9  they 
took  it  away  themselves. 

Was  the  prisoner's  face  covered? — ^No^  it 
was  not. 

How  was  he  dress^,  when  the  whiskey 
was  taken?— He  had  a  straw  hat,  and  straw 
round  his  middle. 

That  did  not  conceal  bis  face  ?— No,  it  did 
not. 

So,  fae^ame  openly,  without  anyi:overing^ 
to  you,  who  knew  him?— 1  do  not  knove, 
whether  he  desired  to  hide  his  face. 

A  Jtiror.— What  kind  of  a  hat  liad  the  pri- 
soner?— A  long  one,  Uke  a  grenadier's  cap;  I 
cannot  well  describe  it. 

How  was  the  straw  round  his  waist? — A 
wisp  of  straw  roimd  his  middle  tied  with  a 
straw  rope.  ; 

Court, — ^Wonld  that  disguise  his  shape  ?— 
It  might,  but  I  knew  his  face. 

Had  he  any  claim  to  the  whisky,  which 
was  taken  away  ?— He  had  not^  !  distilled  it 
myself  the  day  before. 

Mr.  T.  Jfoore.— Did  you  not  say,  you  did 
not  intend  to  prosecute  ? — If  I  did  ttself|  that 
was  no  reason  I  should  not. 

Did  you  say,  it  was  not  at  your  desire  those 
men  were  taken  ?— I  did  not 

Did  you  say  any  thing  about  detaining 
them  ? — I  do  not  recollect. 

A  Juror. — You  said,  there  were  twenty  of 
theni  ? — As  close  as  I  can  guess. 

Arc  you  positive  the  prisoner  John  Early 
was  one  of  them  ?— Sure  enough. 

Are  you  positive  he  is  one  (3*  the  three  men 
who  came  the  second  time?— I  am. 

Eleanor  Rogers  sworn.— Examined  by  Mr. 
SolicUor  General, 

You  are  the  wife  of  Samuel  llogcrs  ?— Yes. 

Did  any  thing  particular  happen  at  your 
house  in  September  last  ?— There  did. 

What  was  it.?— The  doors  were  broke  antf 
ray  husband  brought  out  and  beat,  and  when 
I  went  out  to  escape  with  my  life,  they  struck 
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ne,  tod  thfcaUiMd  to  burn  the  house  over  my 
head,  if  I  spoke  uf  it 

Uow  many  weie  iu  the  party  N— I  could  not 
tell,  upon  my  conKtence,  but  there  were  in  or 
aixHJt  twenty. 

Do  you  know  any  of  that  party  ?«-ThiB  nan 
John  fiarly,  was  one  of  them. 

Are  you  positive  he  is  one  of  them  ?«— I  am. 

Did  you  know  him  befiMre  f— I  have  known 
liim  14or  15  years. 

Was  he  dressed  in  any  particular  manner? 
—He  was  not,  but  wore  a  white  band  upon  his 
hat.  The  others  had  some  of  them  shirts  and 
flome  had  not. 

Dki  they  say  what  they  were,  or  call  thrm* 
eelves  by  any  particular  name?— They  com- 
monly call  themselves  Thr€$h€rs^  but  they 
did  not  that  night,  but  broke  in  the  door,  like 
thunder. 

Did  any  thing  happen  to  the  house  ailer  ? 
—There  did. 

Court, — Did  any  thing  happen  the  first 
nidht,  besides  beating  you  and  your  husband  ? 
-^no,  but  breaking  in  the  door,  and  they  took 
out  my  husband,  and  beat  him  and  threatened 
us,  if  we  spoke  of  it. 

Mr.  Solicititr  Genc^l, — How  soon  afUr  was 
the  house  attacked  again?— About  two 
months. 

What  was  done  then  ?— They  came  to  the 
door,  and  asked  for  a  drop ;  I  got  up  with 
trembling  steps  to  get  what  they  wanted.  I 
made  a  light  with  the  fire  and  got  tlie  keg; 
they  took  it  from  roe,  and  upon  attempting  to 
ma  after  them,  one  of  them  put  a  pistol  to  my 
oreast  and  saki,  he  would  shoot  me,  if  I  went 
•ut. 

Uow  many  were  there?— Three. 

Did  you  know  any  of  them  ?— I  did,  two  of 
them. 

Who  were  they  ?— The  two  Earlys. 

Is  the  prisoner  one  of  them  ? — He  is. 
How  was  he  dressed  on  that  night  ?— He  had 
atraw  upon  him. 

Was  he  armed  ?— He  had  a  sword. 

Had  the  others  any  arms  ?— They  had  a  gun 
And  a  pistol. 

Did  thev  do  any  thine  to  you?— They  said 
they  would  shoot  me  iff  attempted  to  go  after 
Ihem. 

Eleanor  Rogert  cross-examined  by  Mr.  T. 

Moore, 

They  brought  your  husband  out  of  the 
house  ?— They  did. 

You  followed  him  ?— Indeed  I  dkl  not. 

They  threatened  to  bum  your  house? — 
They  did. 

In  a  furious  manner  ?-~They  did. 

If  your  husband  were  asked,  why  he  did  not 
swear  information,  would  he  not  say  that  he 
was  threatened  to  have  his  house  burncKl  ?-- 
He  had  fear  enough. 

You  have  often  talked  with  him  about  it  ? 
—We  knew  it  well  enough  without  talking 
of  it. 

You  livf:  about  hulf  a  mile  from  the  pri- 
soner ? — Yes. 


Did  lie  come  openly  then  to  you  ?— He  did. 

They  said  nothing  of  I^r^sAert  ^— They  did 
not 

Did  you  ever  si^  that  the  priaoQCff  was  not 
taken  at  your  desire } — I  did  not. 

Did  you  say  you  had  nothing  to  swear  againet 
him  ?— I  did  not 

Coarl.— These  men  lived  within  half  a  milo 
of  vou  ?— They  did. 

Have  they  any  land?— They  have  some. 

Have  they  families  ? — One  has  a  child,  the 
other  not 

Had  your  husband  a  dispute  with  them?— 
Ha  had,  but  we  owed  them  neither  spleen  or 
malice. 

How  long  age  was  it  f — Four  or  ^vn  yearn. 

Had  you  any  other  quarrel ) — We  had  not. 

Uow  long  l>efore  the  first  attack  dkl  you 
see  them?— Almost  every  day  they  passed 
the  door. 

They  had  no  disguise  upon  them  that  night 
^No. 

Why  did  you  not  charge  these  men  at  that 
time  ?— Suppose  they  threatened,  they  would 
bum  the  house  over  our  heads. 

Had  they  no  other  purpose,  bet  to  beat 
your  husband  that  night  ?— I  believe  not. 

Had  your  husbaD<l  any  arms? — No,  he  sent 
his  fire  arms  to  captain  Knox,  when  the  dis- 
turbances began. 

Did  these  men  search  for  any  arms  ? — ^They 
swore  him,  whether  he  had  any  French  arms, 
or  ammunition. 

Had  they  a  book  ?  «-They  had  some  sort  of  a 
book. 

Who  swore  your  husband?^!  cannot  re- 
collect which  of  the  party. 

Was  it  in  the  house,  or  out  of  it,  that  they 
swore  him  as  to  the  arms? — It  wasintlie 
house. 

Samuel  Rogers  called  again. 

A  Juror, — When  the  people  first  came  to 
your  house,  did  they  admliuster  any  oath  to 
you  ?-»They  dkl,  the  first  time. 

Court, — What  was  the  reason  you  did  not 
make  mention  of  the  oath  before?— It  vras  a 
matter  before  my  examination;  I  was  not 
asked  it    They  came  three  or  four  times. 

[The  witness,  Samuel  Rogen^  was  then  re- 
moved out  of  hearing,  and  the  Attorney 
General   resumed    the  examination   of 
Eleanor  Rogen^  for  the  purpose  of  seeing 
whether  they  would  l>e  consistent.] 

Upon  what  kind  of  a  book  did  they  swear 
your  husband  ?— I  did  not  handle  it,  but  felt 
It  as  the  man  was  ofiiering  it  to  my  husband. 

Was  it  one  of  the  twenty  men  who  swore 
him  ?— No. 

Was  it  upon  the  same  night  when  the 
twenty  men  came  ?— No. 

How  long  before  that  was  it  ? — A  fortnight. 

How  many  were  of  the  party  then  ?— Seven 
or  eight. 

Did  they  do  any  thine  else  but  demand 
arms  and  iwcar  iiini  ?— Nothing  else. 
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Did  they  break  open  Che  door  thai  night  ? 
•— Tliey  did ;  they  desired  the  door  to  be  open- 
ed, and  broke  it  onen. 

Were  you  in  ben  at  the  lime  ?— We  were. 

Did  tliey  offisr  any  ▼ioleucc?— They  stniek 
me. 

Did  they  hurt  your  husband?— They  did 
not ;  he  was  at  the  fire  side,  and  ihey  thought 
it  me  was  there. 

Was  it  inside  the  house  they  swore  him  ? — 
It  was. 

Had  they  any  light  ?— Nothing  but  the 
moon. 

How  could  thejr  know  your  husband  P — 
They  knew  his  voice. 

Did  your  husband  say  any  thing  to  them  ?— > 
He  desired  them  to  listen  to  him. 

Why  did  you  not  statd  this  in  your  infor- 
mation ? — Because  we  knew  nothing  of  them. 

Did  you  ever  tell  any  person  of  this  attack 
upon  your  house?— Every  one  heard  of  it, 
the  country  knew  it  all  round. 

Who  was  your  next  neighbour? — Michael 
Lyons. 

Did  you  tell  him  ?— They  all  heard  of  it 

How  soon  afler?— The  next  morning. 

Is  there  any  person  here  to  whom  you  told 
of  that  first  attack  ? — My  brother-in-law  Ro- 
bert Gardiner  heard  of  it. 

Court.— How  many  times  was  your  house 
attacked? — ^The  first  time  was  when  they 
swore  him  had  he  any  arms. 

How  soon  after  did  they  come  again  P— In 
a  fortnight. 

Was  that  when  the  twenty  men  came?-^ 
Y«s. 

When  did  th^  come  again?— The  third 
time  they  came  for  the  whiskey. 

Samufl  Rogers  re-examined  by  Mr. 
Attorney  General. 

How  often  was  your  house  attacked  within 
the  last  twelve  months?— Three  tiroes. 

Was  it  three  or  four  times  P — Three  times 
violently.  Some  came  one  time  without  vio- 
lence, I  do  not  reckon  that  an  attack. 

How  long  before  the  attack  when  tlie 
twenty  men  came  was  the  first  ?«— About  a 
fortnight. 

How  many  were  there  at  that  timeP — 
Eight  or  ten. 

Did  you  get  out  of  bed  ? — As  fast  as  I 
could. 

Was  il  out,  or  inside  the  house  they  swore 
yoii? — Inside. 

Was  it  upon  a  dollar  they  swore  you  ?— 
No,  but  upon  a  book. 

Did  your  wife  run  out  at  the  time  they  were 
swearing  ? — She  ran  out,  but  not  that  night ;  it 
was  the  next  night  they  came  she  ran  out. 

Where  was  your  wife  the  time  they  were 
swearing  you? — I  cannot  tell. 

What  was  she  doing,  when  they  were 
swearing  you  ? — I  cannot  recollect,  being  so 
puzzled. 

Did  you  tell  any  person  of  this?— >!  did  pot 
deny  it  ot  any  one. 
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To  whom  dki  you  speak  of  it  P— I  toM 
many  that  they  took  away  m^  gun. 

Did  they  get  a  gun  tliat  night  ?—Thej  dki. 

Where  was  it  ?— Kear  the  ore. 

Was  it  a  yeomanrv  musket  P— No. 

What  becanoe  of  that  P— I  sent  it  to  cairtain 
Knox,  lest  it  should  be  taken  from  me. 

When  did  you  get  the  gun  which  was  taken 
from  you?— I  got  itabouttbetimeoftbere* 
betlion. 

Can  you  mention  any  one  person  to  when 
you  gave  an  account  of  the  attack  the  night 
they  swore  youP — I  cannot  recollect. 

Why  did  you  not  mentk>n  it  when  jott 
swore  mformations  ?-»Because  I  did  not  know 
any  of  them. 

Did  they  commit  any  violence  that  night  f 
^-They  struck  my  wife. 

How  came  that  ?— Because  in  the  dark  th^ 
mistook  her,  I  suppose. 

How  did  you  see  the  book  P^I  vouM  know 
a  book  when  it  was  put  into  my  hand. 

When  you  lost  your jgun,  why  did  yon  noft 
as  a  loyul  man,  give  ipformation  to  a  maps- 
trate?— They  threatened  to  destroy  me,  if  I 
gave  information  of  it. 

Where  was  your  wife,  when  the  oath  was 
administered  P^Hard  bjr  me.  » 

Where  was  she  standing  ?— I  dare  saj  she 
was  sitting  on  the  bed  side. 

How  long  were  they  in  the  botise  ?•— I  cant 
say,  I  had  no  watch. 

Samuel  Rogers  cross-examined  again. 

You  have  some  neighbours  next  door  to 
you?— There  are. 

How  near  does  John  Flynn  live  to  youP-«- 
Next  door. 

Did  he  hear  of  this  attack  P^He  had  n 
right.    The  Threshers  of^  came  to  him. 

Do  you  know  Edward  Nallen  P— I  do. 

Could  he  hear  of  it?— He  might,  or  might 
not. 

Robert  Orme  sworn.— Examined  by  the 
SolicUor  GeneraL 

Have  Rogers  and  his  wife  been  kept  sena^ 
ratedurine  theur  latter  exammation  P— The 
man  was  desired  to  leave  the  court,  thai  he 
might  be  out  of  hearing  while  his  wife  was 
examined,  and  he  did  not  return  till  her  txa- 
mination  was  dosed, 

I>CrE5C£. 

Edward  Nallen  sworn. — Examined  by 
Mr.  r.  Moore. 

Do  you  know  Samuel  Rogers  P — I  do. 

Do  you  know  his  wife?— -I  do ;  she  is  my 
uncle's  daughter. 

Had  you  any  conversation  with  them,  with 
re^rd  to  the  arrest  of  the  prisoner  ? — I  had. 

Did  they  say  any  thing  concernine  themP 
—The  first  time  Rogers's  house  was  oroke,  I 
was  very  sorry  for  it,  and  I  went  to  them  and 
found  them  crying,  and  I  began  to  cry  myself. 
I  gave  her  every  eacouragement|  and  when 
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«hc  was  done  crying,  1  desired  her  to  have 
couraigr,  and  theM  people  would  soon  be  put 
4owQ :  *<  My  dear,"  says  I,  **  d(»  you  know 
any  of  these  peopled  "Troth,  I  did  not;'' 
•aid  she,  **  botii  me  and  my  husband." 

Court, — Wat  any  thing  taken  that  night? 
—Not  that  I  heard  of:  said  I,  ^  Did  you 
know  any  of  these  rebels  that  came  to  you  ?" 
^  I  do/'  tatd  she.  **  but  cannot  mention 
them  ;**  I  pressed  her,  and  she  told  me,  the 
two  Cavanag;h8  and  other  names ;  and  when 
1  beard  of  her  losing  the  liquor  some  time 
ago,  and  that  these  two  men,  neighbours, 
were  taken  tip^  whom  I  never  suspected,  Sa- 
fnael  Rogers  came  to  me,  and  I  said,  **  If 
Earlv  be  guilt;^,  all  the  country  are  Thretkers;*^ 
^  I  tnink  nothing  of  the  liquor,*'  said  he.  '*  but 
of  the  kee,  whicn  was  a  snug  one,"  I  desired 
|iim  to  taae  his  money,  rather  than  prosecute 
Jiis  neighbours,  though  he  was  not  friendly 
with  them,  for  thev  had  a  dispute  about  a  still 
five  years  ago,  and  another  about  a  cask  of 
apiriis  twelve  months  ago. 

Edvard  NalUn  cross-examined  by 
Mr.  Attorney  General, 

How  do  you  know  all  this  ? — Because  I  was 
in  the  same  village,  and  was  present. 

What  was  the  dispute  ?— They  wraneled 
about  a  cask  of  spirits ;  and  Uogers  took  a 
liayonet  and  a  gun,  and  said,  he  would  stab 
him,  if  he  did  not  give  up  the  cask. 

Who  was  present  at  this?~John  FJynn, 
and  another. 

*  Then  they  were  always  enemies  and  could 
sot  agree  ? — They  were  friendly  enough  after 
the  mt  quarrel ;  but  they  fell  out  again. 

How  near  do  you  live  to  Uogjcrsf^-Near  a 
quarter  of  a  mile. 

They  arc  relations  of  your's  ?— Yes. 

You  are  fond  of  them  ? — I  wish  them  bet- 
te^f  than  all  the  Early s  in  the  world. 

Why  were  you  so  anxious  to  know  the 
names  of  the  persons  who  attacked  them  ? — 
That  if  she  would  let  me  into  the  secret,  I 
would  let  her  into  another. 

If  she  told  you  some  names,  you  would  tell 
faer  more? — No,  she  would  tell  me  if  she  dare. 

Who  frightened  her?— The  mob. 

Is  there  a  mob  in  the  country  ?— There  is. 

Did  you  hear  that  Ilogcrs  lost  his  gun  ? — I 
did ;  they  said,  the  Neylans  took  it. 

Did  he  tell  you  of  that?— lie  did. 

How  soon  after? — The  next  day. 

Did  he  tell  you  he  was  sworn  by  them  ? — 
He  did. 

Was  that  at  the  same  time  they  took  the 
gun? — It  was. 

Did  they  break  the  door  ?— They  told  roe 
the  door  was  broke. 

When  was  the  second  attack  ? — I  did  not 
hear  of  the  second,  only  the  first  and  the  last. 

When  was  the  second? — I  don't  know,  I 
only  heard  the  people  of  the  village  speak 
of  it. 

But  there  were  three  attacks.'— I  suppose 
there  was. 


And  you  heard  of  the  first  and  last  from 
Rogers,  and  of  the  second  from  the  village?—* 
Yes. 

The  gun  which  was  lost  was  not  the  gun, 
which  Mr.  Knox  gave  him  ? — No,  but  an  old 
gun  he  had  from  the  time  of  the  rebellion, 
according  as  he  tokl  me. 

You  have  no  connectina  with  tlie  prisoner? 
—No;  neither  kit,  kin,  nor  relation  io  him. 

You  expect  nothing  from  tlicfD?— None 
at  all. 

But  you  are  anxious  to  serve  your  cousin 
Roffers  ? — I  know  the  prisoners  to  be  honest. 

And  your  cousin  was  a  rogue? — No,  the 
woman  was  not. 

Well,  her  husband  was?— I  say  nothing 
against  him. 

You  take  no  interest  about  the  Earlys 
being  acquitted  ?— I  do  not  care,  whether  they 
are,  or  not,  but  in  justice. 

Upon  your  oath,  did  you  never  exert  your- 
self to  get  them  diKharged  ?— No,  but  to  give 
honest  evidence. 

How  soon  were  the  Earlys  taken  up  aAer 
the  last  attack  ?— The  nisht  after. 

Was  that  the  night  ofthe  dav  you  had  the 
conversation  with  Mrs.  Rogers  r — It  was. 

What  did  she  say  P — She  said,  the  whiskey 
was  taken,  and  she  suspected  the  Earlys  fur 
it,  but  would  not  charge  them  for  one  thousand 
guineas  till  she  ^t  better  proof. 

How  did  you  mtroduce  the  conversation  ? — 
She  introduced  it  herself. 

The  Earlys  were  in  confinement  at  that 
time  ?— They  were  confined  io  the  guard- 
house. 

And  it  was  in  consequence  of  that,  you 
went  to  talk  to  her  ?— Udzers  sent  to  me,  to 
settle  the. matter;  he  said,  he  would  liberate 
them,  if  he  got  the  price  of  the  whiskey ;  I 
told  them  that  and  they  said,  they  wuuld 
suffer  to  be  hanged  first,  before  they  would 
pay,  because  they  were  innocent 

CiNir/.— How  miKh  did  he  demand  for  the 
whiskey? — Thirty-two  shilling. 

Mr.  Attorney  General — Did  you  ever  lalk 
to  tlic  Earlys  upon  the  subject  of  this  charge? 
—Not  till  after  I  received  a  message  from 
Rosers. 

Did  you  not  before  that  time?— Never, 
only  to  come  here  to  give  evidence. 

But  you  went  to  the  giiard-house  ? — No, 
hut  they  scot  a  woman  of  tlie  name  of  J^eggy 
Kelly. 

Then  it  was  Peggy  Kelly  told  you  of  tlie 
message  and  took  your  answer? — Yes ;  I  went 
to  Mr.  Moystyn,  to  see,  if  he  had  any  objec- 
tion to  liberate  the  Karlys,  if  Rogers  was 
satisfied,  upon  being  paid  tiic  price  of  the 
whiskey,  lie  asked,  **  Was  it  from  ihem  I 
came ;"  Rogers  would  not  consent,  therefore 
Moystyn  would  not  do  it 

Did  Moystyn  say  he  would  do  it,  if  Rogers 
was  satisfied  ? — I  went  to  Rogers  and  told  him 
he  would  be  paid,  and  I  said  I  would  pay  it 
myself,  before  the  Earlys  should  remain  in 
prison;  but  Moystyn  wgiiid  not  be  satisfied. 
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vithout  a  courier  from  themselves ;  so  there 
was  one  sent,,  but  the  Rarlys  said,  ttiey  would 
not  pay  a  sliillins,  but  would  rather  go  to 
Castlebar  for  twelvemonths,  or  be  iianged, 
before  they  would  pay. 

Who  was  sent  as  the  courier? — P«ggy 
Kelly. 

Did  you  ever  offer  Moystyn  any  thing  to 
rcl«*ase  the  prisoners  f  —I  never  did. 

What  was  the  price  put  upon  the  whiskey  ? 
«— Thirty-two  shillings. 

What  is  your  line  of  life  ? — A  tradesman. 

What  trade  are  you  of? — A  mill-wright. 

Are  you  rich?— Rich  enough :  I  would  not 
give  my  trade  fur  one  thousand  pound. 

A  Juror, — Do  you  say  that  upon  your  oath  ? 
— I  do  not  say  that  upon  my  oath.  I  am  not 
to  tell  you,  what  I  value  my  trade  at. 

Court, — Would  you  give  up  your  trade  for 
one  thousand  pounds } — Not  if  I  were  in  the 
beginning  of  my  years. 

Mr.  Attorney  General, — Did  you  ever  make 
one  thousand  pounds? — I  did. 

What  are  you  worth  now?— Four  hundred 
pounds. 

Have  you  that  sum  at  interest?— No,  but  in 
my  house,  cattle,  and  property. 

And  you  would  pay  the  money  for  the  pri- 
soners to  obtain  their  release  ? — I  would ;  not 
only  for  them,  but  for  any  Christian,  though 
more  a  stranger. 

Jurymen. — Did  you  ever  offer  money  to 
ISloystyn,  to  release  the  Earlys?— 1  offered 
him  money  in  payment  of  the  whiskey. 

Was  that  before  you  sent  Polly  Kelly?— It 
was  after. 

By  whom  did  you  send  the  message  ?— By 
her. 

You  said,  they  returned  an  answer  by  her, 
that  they  would  not  pay,  but  would  suffer  to 
be  hanged.  Was  it  then,  you  went  to  Moys- 
tyn, and  offered  to  eive  him  thirty-two  shil- 
lings ?— I  did  not  offer  it,  unless  they  would 
conf«ent  to  pay  iL 

Did  you  offer  bim  any  money  of  your  own  ? 
—I  did,  the  price  of  the  whiskey,  rather  than 
they  should  remain.  But  I  did  not  offer  the 
money  unless  he  would  liberate  the  man,  and 
he  would  not,  unless  the  prosecutors  were 
satisfied,  and  they  would  not  do  it. 

Was  it  after  they  refused,  that  you  went  to 
Moystyn? — I  will  answer  no  more. 

Was  it  after  the  message  brought  by  Peggy 
Kelly,  that  you  went  to  Moystyn? — I  do  not 
know  what  you  say,  you  nave  bothered  roe 
so  much. 

Thomas  Knox  sworn. — Examined  by  Mr.  T, 

Moore. 

Do  you  know  the  prisoner  at  the  bar  ?-^ 
I  do, 

What  is  his  general  character? — I  know 
very  little  about  him,  but  never  knew  any 
thing  to  his  disadvantage. 

Do  you  know  the  prisoner  personally  ?— 
I  do. 

How  long?— Five  or  six  years. 


Do  you  know  Rogers  ?— I  ilo. 

What  is  his  character? 

Mr.  Solicitor  General. — My  lord,  I  object  to 
that  question.  If  the  counsel  intend  to  im- 
peach the  evidence  of  Rogers,  there  is  a 
legal  mode  of  doing  it,  which  ought  to  be 
adhered  to. 

Mr.  r.  Moore, — You  say  you  know  Rogers  P 
—I  have  no  particular  knowledge  of  him. 

Thoma$  Knox  cross-examined  by  the 
Solicitor  General. 

Do  you  live  in  the  neighbourhood  of 
Rogers  r— I  do. 

Have  not  the  Threshers  been  in  that  neigh- 
bourhood ?— They  have. 

Pretty  much  ?—!  have  hcanl  so. 

Rogers*  house  was  attacked  three  times? — 
It  was  attacked,  but  how  often  I  cannot  re-' 
collecf. 

It  was  attacked  more  than  once  ?— It  was. 

Did  Rogers  give  you  up  any  arms  to  take 
care  of  F— No. 

You  are  not  captain  Knox  ?— No. 

Do  you  know  Nallen  ? — I  do. 

What  is  his  situation  in  hfc  ?^ A  wheel* 
Wright 

Is  he  a  man  of  opulence  ?— Not  that  I 
know  of. 

What  sort  of  a  house  does  he  live  in  ?— a!. 
common  cabin. 

Is  he  worth  iOO/.  ?— No. 

Is  he  a  man  of  such  substance  ? — No. 

Is  he  a  common  labouring  wheel-wright? 

He  is. 

Did  yon  hear  him  swear  he  was  worthl 
400/.  ?— I  did. 

Did  you  believe  him  ?— I  did  not. 

How  long  have  you  known  him  ? — Many 
yeJars, 

Have  you  ever  known  him  to  live  so  com- 
fortably as  to  think  him  worth  100/.  ?— No.  ^ 

Has  not  Rogers,  the  prosecutor,  the  cha- 
racter of  an  honest  man  ? — He  has. 

[Defence  closed.] 

George  Moystyn  sworn. — Examined  by  Mr. 
Attorney  GeneraL 

Yon  are  permanent  Serjeant  of  the  Crot»- 
molina  corps?— Yes. 

Were  the  two  prisoners  taken  up  by  you  f — 
They  were.  • 

Upon  whose  information  ? — Upon  the  in- 
formation of  Rogers. 

Did  he  state  that  he  knew  the  prisoners?-* 
He  said  be  knew  them  perfectly :  he  desired 
mc  to  go  down  and  take  them  up,  or  they 
would  go  off  in  the  mornine. 

Do  you  know  Nallen,  who  was  examined 
here  ? — I  do,  sir. 

Did  he  ever  make  any  proposal  to  you,  with 
respect  to  the  prisoners  ? — He  did. 

At  what  time? — I  do  not  recollect  exactly, 
but  it  was  after  the  informations  were  sworn, 
it  was  two  or  three  days  after  I  took  the 
prisoners. 
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«hewa(  proposal  did  he  make?— He  asked 
"1"™^  had  any  objectiou  lo  discharge  the 
^^oera,  if  Rogers  was  paid.  I  asked  him 
(Rd  he  como  from  the  prisoners ;  he  said  no, 
as  he  would  not  be  allowed  to  go  into  the 
jRiud  room,  but  the  woman  who  went  with 
tbeir  Victuals,  brought  a  message  from  them. 
I  faid  I  had  much  rather  he  went  to  the  pri- 
soners themselves ;  he  said  he  would  not.  I 
then  asked  him  for  the  money ;  he  said  he 
had  not  so  much  money,  but  would  pass  his 
note  to  Rogers. 

Would  you  hate  discharged  the  men,  if  he 
bad  paid  the  money  ?^I  would  not,  because 
informations  were  sworn  against  them. 

Then  why  did  you  listen  to  this  proposi^ 
lion  \  —To  see  if  it  would  corroborate  Roeurs* 
account.  I  wished  to  assist  in  punishing 
every  person  of  this  rebellious  description ; 
and  if  every  magistrate  and  gentleman  ei- 
erted  himself,  tl^re  would  soon  be  an  end 
ofit. 

Gtatgt  Motfttyn    cross-examined    by   Mr* 

T.  Moore. 

Nallen  told  you  he  brought  a  message 
from  the  prisoners? — No^  but  that  a  woman 
teiueht  him  a  message  from  the  prisoners^ 

Did  he  say  any  thing  of  Roeers  ? — fie  said 
if  Rogers  would  be  satisfied,  but  I  knew 
Kosers*  mind. 

Would  he  not  have  liberated  them,  if  he 
got  the  price  of  the  whiskey? — I  am  sure  he 
would  not 

But  why  talk  of  doubt  as  to  proof,  if  be 
was  sure  of  their  persons  ?«-Becau8e  be  was 
told  that  Mr.  Knox  was  to  bring  persons  for- 
ward to  impeach  his  character,  and  I  was 
mnxioiis  to  have  some  corroboration,  and 
wished  to  support  his  character  as  a  fair 
lionest  man. 

Did  Mr.  Knox  intend  to  impeach  his  clia- 
racter  ?•*!  do  not  say  that. 

Do  you  think  Mr.  Knox  would  interfere 
for  people  concerned  with  Thr€$hert  ^— I 
told  nim  of  their  crime,  and  he  came  forward 
to  interfere;  I  suppose  he  was  uneasy  for 
his  tenants. 

The  Earlys  are  his  tenants  ?-^They  are. 

Jurymen,  Did  you  see  Mr.  Knox  who  was 
exammed  here  ? — I  did. 
^  Is  that  the  gentleman  you  speak  of? — ^No, 
sir,  it  was  Henry  Knox. 

Mr.  T.  Moore. — My  lord,  there  is  no  other 
witness  for  the  prisoner.  It  is  impossible  te 
fo  into  the  defence  of  an  alibi,  because  the 
prosecutor  does  not  state  the  particular 
nJifhts. 

Mr.  Baron  George  (afler  stating  the  indict- 
iMUits  and  the  evidence)  said^--Gentlemen 
of  the  Jury:  upon  this  evidence,  there  is  no 
questioui  tnat  the  house  of  Rc^gert  was  re- 
peatedly broken  into  by  persons  of  the  de- 
flcnption,  which  has  been  stated  to  you^  and 
iboul  the  period  of  time  mentioned  in  the 
fMiciaaentB,  But,  gentlemen,  you  must  per- 
caire,  tbsi  asBogers  does  oot  swear  particu- 
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larly  as  to  the  time  when  thote  offences  were 
commitlMl,  the  persons  chareed  are  deprived, 
as  has  been  stated  by  counsel,  of  the  defence, 
which  otherwise  they  might  have,  of  showing 
where  they  were  upon  the  particular  night, 
if  such  had  been  stated.  It  would  be  unrea- 
sonable to  expect,  that  the  prisoner  in  this 
case  shpuld  be  able  to  produce  witnesses  to 
that  fact.  Therefore,  gentlemen,  you  will 
consider  all  those  circumstances.  The  fact 
of  the  house  being  attacked  and  the  owner 
plunder^,  seems  to  be  notorious,  and  the 
single  question  for  your  determination  is, 
whether  the  prisoner  was  one  of  tlie  party 
who  committed  that  offence.^ — He  is  positively 
sworn  to,  and  if  under  all  the  circumstances, 
you  believe  the  evidence,  there  is  no  doubt 
It  maintains  the  indictment.  But  if,  upon 
the  whole,  you  have  a  rational  doubt  of  the 
guilt  of  the  prisoner,  it  is  your  boumlen  duty 
to  lean  to  the  side  of  mercy  and  acquit  him. 

TTte  Jury  retired,  and  after  deliberating 
about  half  an  hour,  returned  a  verdict, 
Guilty. 


Friday f  December  13, 1806. 

Mr.  T  Moore  moved  to  postpone  the  trial 
of  William  M*Phad£bn,  to  the  assizes,  u)K)n 
an  affidavit  made  by  the  prisoner,  stating 
that  he  heard,  that  the  right  hon.  Denis 
Browne  had  spoken  to  the  jurymen,  who  had 
tried  and  acquitted  James  M'Phadeen,  the 
prisoner's  brother,  and  reprobated  their  con- 
duct. 

Mr.  Baron  George. — Tliat  is  notjsufficient 
^und  to  postpone  the  trial ;  none  of  that 
jury  shall  lie  sworn  upon  the  present  if  the 
prisoner  objects,  so  that  he  need  be  under  no 
apprehension  in  l^at  respect. 

Mr.  Browae.— My  lora— 

Mr.  Baron  George. — It  is  not  necessary  you 
should  say  any  thine  upon  this  occasion. 

^r.  Attorney  Oeneral.—My  lord,  Mr. 
Browne  has  requested  me  to  solicit  your  lord- 
ship, that  as  the  prisoner  has  applied  to  post- 
pone his  trial,  your  lordship  would  be  piease<l 
to  comply  with  the  application. 

Mr.  Baron  George. — I  never  saw  an  instance 
of  such  tenderness  to  a  prisoner:  this  con- 
duct is  founded  in  principles  of  humanity, 
and  I  sincerely  hope  it  may  tend  to  the  peace 
of  the  country.  Therefi»re  let  there  be  a 
special  memorandum  made,  that  the  trial  is 
postponed — not  upon  the  affidavit — but  upon 
the  application  of  the  prisoner  and  the  Attor- 
ney General  consenting. 

[Trial  postponed.] 


Pateick  Fltnn  was  indicted  for  perjurv 
committed  by  him  upon  the  Uial  of  PaUrick 
Ratepn  and  Dominick  Connor,^  and  being 
convicted,  was  called  up  for  judgment. 

•  Vide  p.  194. 
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Trialt  of  the"  Thrmhm. 


Mr.  BiftkD  Ganrire.— Patrick  Flyim,  you  i 
appear  to  be  one  of  those  wicked  men,  who 
go  about  at  night,  attacking  the  habitations 
of  peaceable  men; — you  were  taken  in  the 
fact  of  being  riotously  assembled  with  many 
others,  at  night,  and  from  a  motive  of  lenity 
and  mercy,  you  were  received  to  give  evi- 
deoce  agamst  your  fellow  conspirators.  But 
it  now  appears,  that  their  false  and  illegal 
oath  has  more  obligation  upon  you,  than  the 
oath  which  you  took  in  the  presence  of  God 
and  of  vour  country— the  latter  has  been 
disre^ardfed,  for  the  purpose  of  saving  your 
associates  from  ptmishmenL  If  they  tiad 
been  eonvicled,  thiey  would  have  been  sub- 
ject to  whipping  and  imprisonment.  But 
■ce,  bow  you  have  disappointed  aud  deceived 
yourself— you  are  now  exposed  to  punishmeat 
and  shame — you  shall  be  put  in  the  pillory, 
as  an  example  of  scorn  and  indignation— and 
afterwards,  you  shall  be  transported  fur  seten 

J  ears  as  unworthy  any  longer  to  tread  upon 
rtsh  ground. 

James  Mame,  Richard  Mcrpht,  and  Jas. 
Clehave  were  indicted,  for  that  they,  intend- 
ing to  excite  and  instigate  the  liege  subjects 
of  the  king  to  enter  into  unlawful  combina- 
turn  and  coofisd^^^acy,  on  the  isth  of  August, 

jear  of  the  king,  at  Barny- 
\ty  of  Mayo,  did  knowingly,  I 
)kmiously  publish  and  de- 

rje  tending  to  excite  un- 
and  confederacy,  which 
t  import  and  effect  fullow- 
ere  sent  by  the  Thresherg 
wmbi nation  and  confede- 
ntknis  purposes  and  for 
e  public  peace),  to  inform 
ihabitants  of  the  parish 
t  said  priest  must  reduce 
iy,  and  that  no  person 
\an  three   shillings  an 
acre  for  tithe  in  future/'  against  peace  and 
statute. 

There,  was  »  second  count  for  publishing 
and  delivering  a  message  tendins  to  excite 
unlawful  oombination  and  confederacy,  ge- 
neraUr. 

A  third  count,  for  circulating  a  notice  to  the 
same  eflfect  as  in  the  first ;  and  a  fourth  coutat, 
stating  the  notice  generally. 

The  jmsoners  pleaded,  Nat  Guilty^  and 
joining  m  their  challenges,  the  following  jnry 
wss  sworn : 


\^\4« 


the 

thepMto 
offijJcoImau, 

his  charges  for  u 
should  pay  more 


Frauds  Elvrood, 
Thomas  Kirkwood, 
Peter  I^ncfa; 
Ralph  Brent, 
Thomas  Rotle^, 
George  Gildea, 


John  Dennis, 
C.  H.  Hiegins, 
Thomas  Heran, 
Robert  Fair, 
Wm.  Ferris, 
.  Campbell  Fair. 


Tkomat  Jordan  sworn.— Examined  by  the 
Soiieitor  OeneraL 

Where  do  you  live  ?— In  BamycarroU. 
Do  you  recollect  being  at  the  chapel,  when 
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any  thing  particular  happened  ?— I  do,  in  con* 
seauence  of  a  notice  put  up  the  night  before'. 

When  was  it?— It  was  early  in  Octol>er,  I 
think  the  10th. 

State  the  particulars  which  happened?—^ 
There  was  a  notice  posted  up  un  the  chapel 
door,  laying  down  rules  for  the  payment  of 
dues.    The  priest  began  to  speak  after  mass. 

What  did  he  speak  about  ?— He  spoke  of 
those,  who  wishea  to  stint  him  in  the  prices^ 
and  to  lay  down  rules. 

Did  any  other  person  speak,  or  address  the 
congregation  ?— There  did.  Clenane,  one  of 
these  men. 

Do  you  see  him  in  court  ? — This  is  he. 

Do  yon  see  any  other  person,  who  was 
there  ? — Yes,  this  man,  Richard  Murphy ;  I 
knew  him  well  by  eye-sight,  but  did  not  know 
his  name  till  that  day,  though  living  in  the 
same  parish 

What  did  Clenane  say  ?— When  the  priest 
was  done  speaking,  relative  to  that  matter, 
Clenane  saxd,  he  was  forced  to  come,  and  he 
came  with  reluctance  to  give  him  the  same 
message  that  was  in  the  notice. 

Did  he  say  what  it  was?— It  was  laying 
down  rules,  that  there  should  be  only  haif-a- 
guinea  for  marriage,  nineteen  pence  half- 
penny for  christening,  and  one  shilhng  and  a 
penny  for  private  mass. 

Was  there  any  thing  in  tho  notice  or  advef- 
tisement  about  tithes?— Not  to  my  know- 
ledge. 

Did  any  thing  farther  pass  ?— After  we  wcnl 
out  of  the  chapel,  there  were  some  of  the 
parishioners  curious  to  know  what  it  was,  and 
asked  these  men,'  not  hearing  what  they  said, 
what  were  the  rules. 

Whose  rules  were  meant  ?— The  TVeiAfrr. 

What  answer  was  made? — Clenane  said, 
3j.  3d,  an  acre  for  potatoe  soil  for  the  tithe  of 
the  protestant  clergy,  and  soforth,  and  so  in 
proportion ;  nineteen  pence  halfpenny  for 
christening,  and  that  no  more  was  to  be  al- 
lowed by  the  people  who  sent  him  there. 

Did  Murphy  say  any  thing? — I  asked  him 
myself  the  same  question  when  we  were 
abroad,  and  he  told  me,  thev  came  out  upon 
the  same  errand,  and  he  told  me  the  same 
particulars.  I  was  the  only  man  who  had 
put  in  my  com,  for  it  was  destroying  in  the- 
nelds,'by  pigs  and  catUe,  and  I  took  the  liberty 
of  fetching  it  home.  The  whole  parish  were 
afraid  of  Uiese  Threshers^  and  these  men  told 
me,  that  they  brought  this  message,  they  did 
not  intend  to  be  any  longer  concerned,  and 
that  they  came  to  save  their  lives. 

How  far  do  they  live  from  the  chapel  ? — 
About  a  mile  and  a  quarter :  I  spoke  to  them 
not  to  hurt  me,  if  they  came  that  way,  as  I 
was  the  only  pierson  in  the  parish,  who  took 
the  liberty  of  putting  in  my  oats. 

Thomat   Jordan  cross-examined  by  Mr. 

r.  Moore. 

Was  not  this  the  parish  chapel  of  the  pri- 
soners ?— U  wa&« 

\  1. 
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Trhis  of  the  Threshers. 
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Wha.t  pro|K>tal  did  he  make?— He  a§lied 
me  i(^  had  any  ohjectiou  to  discharge  the 
MriM^nefi,  if  Rogers  was  paid.  I  asked  him 
tnd  be  come  from  the  prisoners ;  he  said  no, 
as  be  WNild  not  he  allowed  to  go  into  the 
mrd  room,  but  the  woman  wlio  went  with 
tbeir  Vktuais,  brought  a  message  from  them. 
Ijifid  I  had  much  rather  he  went  to  the  pri- 
soners themselves ;  he  said  he  would  not.  I 
then  asked  him  for  the  money ;  he  said  be 
had  not  so  much  money,  but  would  pass  his 
note  to  Rogers. 

Would  you  have  discharged  the  men,  if  he 
bad  paid  the  money?— I  would  not,  because 
informations  were  sworn  against  them. 

Then  why  did  you  listen  to  tiiis  propoti« 
lion?— To  see  if  it  would  corroborate  Roeors* 
account  I  wished  to  assist  in  punishing 
every  person  of  this  rebellious  description ; 
and  if  every  magistraie  and  gentleman  ex- 
erted himself,  tn«re  would  soon  be  an  end 
ofit. 

George  Motfstyn    cross-examined    by   Mr* 

T.  Moore. 

Nallen  told  you  he  brought  a  message 
from  the  prisoners? — N(k  but  that  a  woman 
brought  bim  a  message  from  the  prisoners^ 

Did  he  say  any  thing  of  Rosers  ? — He  said 
if  Rogers  would  be  salisfied,  but  1  knew 
Eosers*  mind. 

Would  he  not  have  lil>eratcd  them,  if  he 
got  the  price  of  the  whiskey  ? — I  am  sure  he 
would  not 

But  why  talk  of  doubt  as  to  proof,  if  he 
was  sure  of  tbeir  persons? — Because  be  was 
told  that  Mr.  Knox  was  to  bring  persons  for- 
ward to  impeach  his  character,  and  I  was 
mnxioiis  to  have  some  corroboration,  and 
wished  to  support  his  character  as  a  fair 
booest  man. 

Did  Mr.  Knox  intend  to  impeach  his  clia- 
racter  ?•*!  do  not  say  that. 

Do  you  think  Mr.  Knox  would  interfere 
for  people  concerned  with  Threshers  f—\ 
told  nim  of  their  crime,  and  he  came  forward 
to  interfere;  I  suppose  he  was  uneasy  for 
hia  tenants. 

The  Earlys  are  his  tenants  ?-^Thcy  are. 

Jurymen.  Did  you  see  Mr.  Knox  who  was 
aammed  here? — f  did. 
^  Is  that  the  gentleman  you  speak  of? — ^No, 
air,  it  was  Henry  Knox. 

Mr.  T.  ilfoore. — My  lord,  there  is  no  other 
witness  for  the  prisoner.  It  is  impossible  to 
fo  into  the  defence  of  an  alibi,  because  the 
prosecutor  does  not  state  the  particular 
lUffhts. 

Mr.  Baron  George  (afler  stating  the  indict- 
aaents  and  the  evidence)  said^ — Gentlemen 
of  the  Jury-  upon  this  evidence,  there  is  no 
question,  tnat  the  house  of  R<^rs  was  re- 
peatedly broken  into  by  persons  of  the  de- 
scription, which  has  been  stated  to  you,  and 
about  the  period  of  time  mentioned  in  the 
indictments.  But,  gentlemen,  you  must  per- 
ceive, that  as  Rogers  does  not  swear  particu- 


larly as  to  the  time  when  thote  oflfences  were 
commitlMl,  the  persons  charged  are  deprived, 
as  has  been  stated  by  counsel,  of  the  defence, 
which  otherwise  they  might  have,  of  showing 
where  they  were  upon  the  particular  night, 
if  such  had  been  state<l.  It  would  be  unrea- 
sonable to  expect,  that  the  prisoner  in  this 
case  should  be  able  to  produce  witnesses  to 
that  fact.  Therefore,  gentlemen,  you  will 
consider  all  those  circumstances.  The  fact 
of  the  house  being  attacked  and  the  owner 
plundeM,  seems  to  be  notorious,  and  the 
single  question  for  your  determination  is, 
whether  the  prisoner  was  one  of  tlie  parly 
who  committed  that  offence. — He  is  positively 
sworn  to,  and  if  under  all  the  circumstances, 
you  believe  the  evidence,  there  is  no  doubt 
It  maintains  the  indictment.  But  if,  upon 
the  whole,  you  have  a  rational  doubt  of  the 
guilt  of  the  prisoner,  it  is  your  bounden  duty 
to  lean  to  the  side  of  mercy  and  acquit  him. 

TTte  Jury  retired,  and  after  deliberating 
about  half  an  hour,  returned  a  verdict. 
Guilty. 


Friday f  Deeemher  13, 1806. 

Mr.  T  Moore  moved  to  postpone  the  trial 
of  William  M'Phadeen,  to  tbe  assixes,  upon 
an  affidavit  nuide  by  the  prisoner,  stating 
that  he  heard,  that  the  right  hon.  Denis 
Browne  bad  spoken  to  tbe  jurymen,  who  had 
tried  and  acquitted  James  M*Phadeen,  the 
prisoner's  brother,  and  reprobated  their  con- 
duct. 

Mr.  Baron  Georf^e. — That  is  not  J  sufficient 
ground  to  postpone  the  trial ;  nunc  of  that 
Jury  shall  tie  sworn  u|>on  the  present  if  the 
prisoner  objects,  so  that  he  need  be  under  no 
apprehension  in  tjiat  resncct. 

Mr.  Brova^.— My  lord— 

Mr.  Baron  Gettrge, — It  is  not  necessary  you 
should  say  any  thine  upon  this  occasion. 

Jklr.  Attorney  General.— My  lord,  Mr. 
Browne  has  requested  me  to  solicit  your  lord- 
ship, that  as  the  prisoner  has  applied  to  post- 
pone his  trial,  your  lordship  would  be  pleased 
to  comply  with  the  application. 

Mr.  Baron  George. — I  never  saw  an  instanrc 
of  such  tenderness  to  a  prisoner:  this  con- 
duct is  founded  in  principles  of  humanity, 
and  I  sincerely  hope  it  may  teml  to  the  peace 
of  the  country.  Therefore  let  there  k>e  a 
special  memorandum  made,  that  the  trial  is 
postponed — not  upon  the  affidavit— but  upon 
the  application  of  the  prisoner  and  tbe  Attor- 
ney Oenoral  consenting. 

[Trial  postponed.] 


Pateick  Flyhk  was  indicted  for  pcrjurv 
committed  by  him  upon  the  trial  of  Patrick 
Ratepn  and  Dominick  Connor,^  and  being 
convicted,  was  called  up  for  judgment. 

•  Vide  p.  H4. 
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Trialt  nfthe^  ThmherM. 


Mr.  EarOD  Ganr^e.— Patrick  Flyim,  you 
appear  to  be  one  of  those  wicked  men,  who 
go  about  at  night,  attacking  the  habitations 
of  peaceable  men; — you  were  taken  in  the 
fact  of  bein^  riotously  assembled  with  many 
others,  at  night*  and  from  a  motive  of  lenity 
and  mercy,  you  were  received  to  give  evi- 
dence  agamst  your  fellow  conspirators.  But 
it  now  appears,  that  their  false  and  illegal 
oath  has  more  obligation  upon  you,  than  U\e 
oath  which  you  took  in  the  presence  of  God 
and  of  your  country — the  latter  has  been 
disregarded,  for  the  purpose  of  saving  your 
associates  from  punishment.  If  they  had 
been  convicted,  they  would  have  been  sub* 
jeet  to  whipping  and  imprisonment.  But 
«ee,  how  you  have  disappointed  aud  deceived 
yourself— you  are  now  exposed  to  punishment 
and  shame — you  shall  be  put  in  the  pillory, 
as  an  example  of  scorn  and  indignation— and 
afterwards,  you  shall  be  transported  fur  seven 
years  as  unworthy  any  longer  to  tread  upon 
Irish  ground. 

James  Make,  Ricuard  Murpht,  and  Jas. 
£le5ave  were  indicted,  for  that  they,  intend- 
ing  to  excite  and  instigate  the  lieee  subjects! 
of  the  king  to  enter  into  unlawful  combina* 
lion  and  confederacy,  on  the  iStti  of  August, 
in  the  forty- sixth  year  of  the  king,  at  Barny- 
carroll  in  the  county  of  Mayo,  did  knowingly, 
maliciously  and  feloniously  publish  and  de- 
liver a  certain  message  tending  tu  excite  un- 
lawful combinatfon  and  confederacy,  which 
message  was  of  the  import  and  effect  follow- 
ing :  **  that  they  were  sent  by  the  Thre»hert 
(meaning  a  certain  combination  and  confede- 
racy formed  for  seditrous  purposes  and  for 
the  disturbance  of  the  public  peace),  to  inform 
thepriest  and  the  inhabitants  of  the  parish 
of  Kjfcolman,  that  the  said  priest  must  reduce 
bis  charges  for  bis  duty,  and  that  no  person 
should  pay  more  than  three  shillings  an 
acre  for  tithe  in  future/'  agamst  peace  and 
statute. 

There  was  a  second  count  for  publishing 
and  delivering  a  message  tending  to  excite 
unlawful  combination  and  confederacy,  ge- 
nerally. 

A  third  count,  for  circulating  a  notict  to  the 
same  e£fect  as  in  the  first ;  and  a  fourth  coulit, 
stating  the  notice  generally. 

The  jmsooers  pleaded,  Vot  Cmtily^  and 
joining  m  their  challenges,  the  following  jury 
was  sworn : 


Francis  Elwood, 
Thomas  Kirkwood^ 
Peter  Lynch, 
Ralph  Brent, 
Thomas  Rutlege, 
George  Gildea, 


John  Dennis, 
C.  H.  Higzins, 
Thomas  Heran, 
Robert  Fair, 
Wm.  Ferris, 
Campbell  Fair. 


Thomiu  Jordan  sworn. — Examined  by  the 
Solicitor  General. 

Where  do  you  live  ? — In  BamycarroU. 
Do  you  recollect  being  at  the  chapel,  when 
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any  thing  particular  happened  ?-4  do,  in  con* 
seauence  of  a  notice  put  up  the  night  before^. 

When  was  it?~It  was  early  in  October,  I 
think  the  10th. 

State  the  particulars  which  happened?—^ 
There  was  a  notice  posted  up  on  the  chapel 
door,  laying  down  rules  for  the  payment  of 
dues.    The  priest  began  to  speak  after  mass. 

What  did  he  speak  about?— He  spoke  of 
those,  who  wishen  to  stint  him  in  the  prices^ 
and  to  lay  down  rules. 

Did  any  other  person  speak,  or  address  the 
congregation?— There  did,  denane,  one  of 
these  men. 

Do  you  see  him  in  court? — This  is  he. 

Do  you  see  any  other  person,  who  was 
there?— Yes,  this  man,  Richard  Murphy;  i 
knew  him  well  by  eye-sight,  but  did  not  know 
his  name  till  that  day,  though  living  in  the 
same  parish 

What  did  Cletiane  say  ?— When  the  priest 
was  done  speaking,  relative  to  that  matter, 
Clenane  satd,  he  was  forced  to  come,  and  be 
came  with  reluctance  to  give  htm  the  sune 
message  that  was  in  the  notice. 

Did  he  say  wliat  it  was?— It  was  laying 
down  rules,  that  there  should  be  only  haif-*- 
guinea  for  marriage,  nineteen  pence  half- 
penny for  christening,  and  one  shilling  and  a 
penny  for  private  mass; 

Was  there  any  thing  in  tho  notice  or  adve|(^ 
tisement  about  tithes?— Not  to  my  know- 
ledge. 

Did  any  thing  farther  pass  ?— After  we  went 
out  of  th^  chapel,  there  were  some  of  the 
parishioners  curious  to  know  what  it  was,  and 
asked  these  meny  not  hearing  what  they  said, 
what  wercftbe  nilea. 

Whose  rules  were  meant?— The  Tkretkerg, 

What  answer  waa  made  ?— Clenane  said,' 
S$,  3cf.  an  acre  for  potatoe  soil  for  the  tithe  of 
the protestant clergy,  and  soforth, and  so inr 
proportion;  nineteen  pence  halfpenny  for 
chnstenine,  and  that  no  more  was  to  be  al- 
lowed by  the  people  who  sent  him  there. 

Did  Murphy  say  any  thing? — I  asked  him 
myself  the  same  question  when  we  were 
abroad,  and  he  told  me,  thev  came  out  upon 
the  same  errand,  and  he  told  me  the  tame 
particttlara.  I  was  the  only  man  who  bad 
put  in  my  com,  for  it  was  destroying  in  the- 
fields,^y  pigs  and  cattle,  and  I  took  the  liberty 
of  fetching  it  home.  The  whole  parish  were 
afraid  of  Uiese  Threihers,  and  these  men  told 
me,  that  they  brought  this  message,  they  did 
not  intend  to  be  any  longer  concerned,  and 
that  they  came  to  save  their  lives. 

How  far  do  they  live  from  the  chapel  ?— 
About  a  mile  and  a  quarter :  I  spoke  to  them 
not  to  hurt  me,  if  they  came  that  way,  as  I 
was  the  only  person  in  the  parish,  who  took 
the  liberty  of  putting  in  my  oats. 

Thomoi   Jordan  cross-examined  by  Mr. 

r.  Afoorc. 

Was  not  thb  the  parish  chapel  of  the  pri- 
soners ?— It  was* 
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Do  500  not  believe  they  muao/i  feed  er 
wrile?— I  believe  tliev  ceniiot 

Htve  they  families  r — ^They  have. 

If  they  refused  to  so  on  ftuch  a  at  wage, 
Might  they  not  lose  their  lives?— Rhher  that, 
or  they  w&iid  suffer  some  severe  punisb- 
Meot 

If  yea  were  desired  to  do  the  same  thiaCi 
3rou  would  not  dare  to  refuse?— I  would  do 
aoy  thing  to  escape  death ;  but  as  to  coming 
to  the  chapel,  it  was  not  my  intention. 

Do  yon  believe  these  persons  had  any  other 
connection  with  the  Tkrtthen,  than  what  voir 
have  mentiouedf— In  my  opinion,  they  had 
net 

The  last  eonversatioo  was  with  yourself, 
and  not  in  the  way  of  a  proclamation  ?— It  was 
IB aaswer  to  my  question;  I  was  wishing  to 
protect  my  oats  in  the  haggard. 

They  said,  they  would  not  interfere  further? 
«-I  bejmed  them  to  protect  ray  little  sub- 
stance ifthey  should  be  concerned ;  they  said 
they|would  not  interfere  farther,  and  that  they 
eame  to  escape  death. 

Patrick  Fleming  sworn. — Examined  by 
Mr.  Sergeant  Moore,* 

Where  is  your  parish  chapel  P — In  Bamy- 
carroll,  in  the  parish  of  Kilcolman. 

Do  you  know  the  prisoners  Clenane  and 
Murphy  ?— I  do. 

What  day  of  the  month  was  itP— I  lodged 
mibrmations  on  the  13th  or  14tb,  and  it  was 
Ihe  Sunday  before. 

What  cfid  you  see  them  do,  or  hear  them 
my  P— -The  two  men  stood  in  the  midst  of  the 
chapel,  and  afler  mass,  one  of  them  said,  they 
were  sent  by  the  party  going  about,  and  did 
not  wish  it«  if  they  could  help  it,  to  let  the 
clergyman  know,  he  must  abide  by  his  former 
dues,  and  Sf.  3d.  an  acre;  and  afler  he  had 
done,  the  other  said  he  came  of  the  same 
aiesnce. 

Which  of  them  spoke  first  ?— Clenane. 

Then  MurphV  said  he  canre  of  the  same 
aiessage  ?— He  did ;  they  were  both  together. 

Were  there  many  of  the  parishioners  pro- 
tent  at  that  time  ?— As  enany  as  there  were 
iMaring  mass ;  the  chapel  was  quite  fulL 

Dki  they  whisper  the  priest,  or  speak  aloud? 
-—They  spoke  it  loud. 

Did  yon  hear  them  say  any  thing  outside 
the  chapel  P — I  did  not. 

Patrick  Fleming  cross-examined  by 
Blr.  r.  Moore. 

Was  Jordan  present  at  this  time  ? — He  was. 

Did  they  not  say  they  came  with  reluc- 
tance ?— They  did. 

Do  yon  not  believe  they  did? — I  should 
suppose  so,  for  they  are  too  old  to  go  upon 
bad  schemes. 

^  Mr.  Sergeant  Moore  had  remained  at 
81igo  to  conduct  the  prosecutions  there,  and 
did  not  arrive  in  CasUebar^  until  Thursday  the 
llthDeceo^r.  « 


Was  there  any  thing  siki  6f  aMiees?— As 
I  was  foing  to  the  chapel,  I  heard  soifee  of  the 
people  say,  there  was  a  notice  upon  the  chapel 
door,  bat  I  didiioleeeit,aadcaiMiotspeaklo 
ft  knowledge  of  iL 

Gmrgt  Zjfmu  sworn.— Examined  by 
Mr.  Atiarmtf  GentrmL 

Wore  you  at  Aie  chapel  (tf  BMmartoR  In 
OBloberlast>-Iwas. 

At  what  time  P— Oa  Sunday,  tiie  lOth. 

Do  you  recollect  any  thing  particular  hap- 
pening there?— I  do;  two  men  eame  iu  and 
said,  they  were  sent  of  an  errand  by  a  party 
of  men,  who  came  to  them  scmie  mghts  be» 
fon,  and  put  then  to  their  oatfi  to  tell  the 
clergyman  to  put  down  port  of  his  yearly 
wages  and  charges,  and  that  ao  aM>re  was  to 
be  paid  to  the  proctor,  than  S«.  3dL  for  oatt. 

Was  this  after  prayers? — It  was. 

Was  it  while  tne  coagregatkin  was  there P 
— ^Yes  in  the  chapel. 

Did  they  speak  loud  ?— They  did ;  I  was  at 
the  lar  eno  of  the  chapel,  and  they  at  the 
door,  and  1  heard  them. 

When  the  congregation  went  ont,  did  you 
hear  these  two  men  say  any  thing  ? — No,  I 
did  not 

Try  if  you  see  the  men?— They  were 
strangers  to  me ;  this  is  one  of  them  [point- 
ing to  Clenane],  but  I  am  not  sure  as  to  the 
other. 

George  Ifont  cross-examined  by 
Mr.  r.  Moore. 

Have  iu>t  these  prisoners  large  famines  f — 
I  cannot  say  ;  they  are  strangers  to  me. 

Do  you  not  believe  tliat  they  are  not  coi^ 
nected  with  the  Tkrtdken  y— I  cannot  say. 

A  Juror. — liow  far  do  you  live  from  them  P 
— About  four  miles. 

In  the  same  parish  ?  —Yes. 

And  you  are  not  acquaint^  with  them  P— 
There  are  100  men  la  the  parish  I  do  not 
know. 

Did  you  ever  see  there  before  ?— Not  to  my 
opinion. 

Thamat  SvannicJb  sworn. — ^Examined  by 
Mr.  Attorney  Generals 

In  what  parish  db  you  live  P— In  Kilcol- 
man. 

Do  you  keep  the  pound  ? — I  do. 

What  pound  ?— Of  Bamycarroll. 

Whej-e  is  it  situate? — Just  at  the  chtpe). 

Who  is  the  coadjutor  of  that  parish? — 
Thomas  Prendergast. 

Did  he  come  into  your  bouse  any  time  last 
October  ?— He  did. 

What  time  of  the  month  ^— Oa  Sunday  the 
10th  or  19th,  I  am  not  certain. 

Do  you  know  James  Mame  ?— I  do,  this  is 
the  man  [Dolnting  to  the  prisoner]. 

Do  you  know  his  person  well  ?-~I  do. 

How  long  haveyuu  known  him  P — Fourteen 
or  fifteen  years. 

Does  he  live  in  your  parish  ?— He  does. 
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Hi9w  lar  fron  ^?— Thrae  ittUte^ 

AfUr  the  coadjutor  came  to  your  Innne,  did 
Sfou  ace  Mi^me,  the  vrisoner  ?— He  oame 
while  the  piiest  was  tnere  drawing  od  his 
boots,  and  said,  he  was  sent  on  a  message  by 
the  Tkreikers. 

Did  he  sientiop  what  it  was  P— He  did ;  he 
iold  him,  that  he  should  come  down  to  half  a 
guinea  for  fnarriagey  194^.  for  christening, 
«pd  U.  Id,  for  mass,  and  no  more  should  he 
paid  ihw  3#.  Zd,  an  acre  for  tithe. 

Did  he  slate  that  he  was  authorited  to  come 
with  the  message  ? — Ue  said  he  was  forced  to 
come. 

Did  he  say  how  he  was  forced  ?— No. 

Were  any  of  the  parishioners  present  I—- 
There  wereu 

Did  he  sp^^ aloud  in  their  presence?— He 
<Ud;  they  could  not  but  hear. 

Had  thjere  been  any  notices  posted  up  by 
the  2]b«i(i«fii  f— There  was  a  potice  put  tip 
on  the  chapel  door,  the  night  before,  and  in 
^  morning  father  Barry  tore  it  off,  as  he 
{xassed  throi^  the  villaj^e. 

Did  jTou  read  it? — I  did,  part  of  it. 

Was  it  to  the  same,  effect  as  the  message  ? 
— >It  was. 

Thomat  Swannick  cross-examined  by 
Mr.  T.  Moore, 

Do  you  not  believe  that  Maroe  was  forced  ? 
—He  said  so,  at  the  same  time. 

Is  he  not  an  honest,  quiet  man  ?— He  is, 
no  doubt. 

Do  vou  not  believe,  that  the  Threthert 
generally  go  to  quiet  men,  and  get  them  to 
carry  their  messages  ?— They  do. 

Mr.  Attorney  OeneraL^-^ls  tliat  for  the  pur- 
pose of  escaping  punishment  ? — I  suppose  so. 

Mr.  T,  Miiore. — Could  they  remain  in  the 
country,  if  they  refused  to  go  of  the  messages  ? 
—I  cannot  say. 

What  do  you  believe? — ^They  would  be  in 
dcead  of  their  live;,  if  they  were  not  protected. 

A  Juror, — Is  there  an^r  magistrate  in  the 
neighbourhood  of  this  prisoner?— There  is; 
Mr.  Madden,  Mr.  Kirwan,  and  Mr.  Rutlege. 

What  distance  are  they  from  him? — ^Two 
miles. 

Mr.  Attorney  General, — Are  there  many 
gentlemen  in  the  neighbourhood  P — ^There 
are. 

Mr.  T.  Moore. — Could  these  gentlemen 
protect  him  ?— I  believe  they  coul^ 

George  French  sworn.— Examined  by 
Mr.  Solicitor  General, 

Do  you  recollect  taking  any  persons  into 
custody  ? — I  do,  upon  a  warrant  of  the  right 
hon.  Denis  Browne. 

W  hat  were  their  names  ?>— Mame,  Murphy, 
and  Clenane.  These  are  the  men  here 
[pointing  to  the  prisoners]. 

Where  did  you  take  them  to  P— >I  left  them 
in  the  constable's  house  at  Clare,  'till  Mr. 
Browne  got  up  in  the  morning. 

While  thegr  were  in  your  ctistody,  bad  you 
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any  coovmation  with  them  upon  the  mlveot 
of  the  Thresken  ^— I  will  tell  ail  t^iat  pasibd. 
I  Vent  to  Clenane's  house  first,  he  being 
furthest  off;  I  knocked  at  the  door,  and  8ay>- 
ing  I  was  a  friend,  he  let  me  in :  it  was  half- 
past  twelve ;  I  asked  him  what  kept  him  up 
Hill  that  hour,  he  said,  what  is  that  to  you ; 
when  the  candle  was  liehted,  he  knew  me, 
and  I  asked  him  again  what  kept  him  up ;  he 
aaid,  they  had  been  dressing  flax,  and  the 
fire  was  so  great,  he  suid  up  'till  it  bumed 
out.  Seeing;  him  barefooted,  1  asked  Air  Wi 
shoes,  which  he  produced,  and  I  found  Umb 
clean ;  I  searched  for  other  men,  but  fiNmd 
none  there;  I  desired  him  to  put  oil  Us 
doihes,  he  asked  for  what  business;  I  aakel 
him  was  he  at  Bamycarroll,  **  aye"  said  ii^ 
^  and  if  you  were  brought  out  in  your  shkrL 
and  threatened  to  be  cu*ded,  you  would  ge 
yourself  to  that  place."  I  then  went  le 
Murphy  V,  I  knocked  at  his  door ;  he  asked. 
who  is  there;  I  said,  a  friend ;  so  best,  sum 
he ;  a  candle  was  got,  and  when  he  knew  nie 
he  bid  me  welcome ;  he  had  been  in  bed;  I 
desired  him  to  put  on  his  clothes,  telline  him, 
that  Mr.  Browne  wanted  him.  Why,  said  he^ 
I  asked  him,  was  he  at  Barnycarroll,  and 
what  bad  luck  brought  him  there;  "'  it  was 
that  sure  enough,  said  he;  the  Tkretken 
came  some  niehts  back  and  took  roe  out,  as 
I  am  now,  and  shook  the  cards  to  threateil 
me,  that  would  strike  terror  into  the  mind  of 
any  man ;"  I  asked  him,  were  there  nmnv ; 
he  said,  there  were;  I  asked  him,  did  he 
know  any  of  them ;  he  said,  he  did  not,  as 
they  had  shirts  on,  atid  hats  over  their  faces. 

Did  you  then  go  to  Mamef— I  sent  two 
men  before  me,  lest  he  should  get  an  accouot, 
while  I  was  at  Murphy's.  When  I  got  thers^ 
I  desired  him  to  get  up;  the  poor  man  did  so. 
I  told  him  he  must  come  to  Mr.  Browne;  he 
said  he  wouk)  go  readily;  I  asked  him  do 
questions,  but  brought  him  with  the  otberil 
to  the  constable,  and  I  told  the  right  ho- 
nourable in  the  morning. 

A  Juror ^ 'Do  you  know  these  three  menf 
—I  know  two  of  them  well,  but  do  not  know 
much  of  Clenano. 

What  are  their  characters?—!  heard 
nothing,  but  was  proper  and  honest  of  the 
men. 

George  French  cross-examined  by  Mr. 

T,  Moore. 

Have  they  not  families?— I  believe  they 
have;  tliere  were  children  lying  in  the 
edMtmgk^  when  I  went  into  Maiue's  house. 

DEFEXCE. 

Jamu  Madden^  esq.  sworn. — Examined  by 
Mr.  r.  Moore, 

Are  you  a  magistrate  of  this  couniy?— 
I  am. 

Do  you  know  the  prisoners? — I  have  knowD 
Clenane  fifteen  years. 

What  is  his  general  character  ?— The  roosl. 
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confidential  man  I  ever  had,  and  I  believe  if 
I  had  not  been  at  the  saltwater  at  the  time 
of  this  transaction^  he  would  not  have  gone 
to  the  chapel. 

Do  you  know  the  other  two  prisoners? — I 
do;  they  were  men  of  good  character. 

jMWf  MaddtMf  esq.  crosa-ciamined  by  Mr. 
Aitonujf  General. 

Has  it  not  been  the  policy  of  the  J%rf»hers 
to  go  to  persons  in  the  niglu  and  swear  them 
to  carry  their  messages  in  the  day  time  f — I 
have  heard  so. 

Then  their  policy  is,  that  as  they  would  be 
liable  to  punishment,  if  they  appeared  by  day, 
they  prevail  upon  others,  with  the  hope,  that 
tliese  will  escape  punishment  by  the  reprc* 
aenUlion,  that  they  acted  under  terror  ?~  I 
believe  they  wish  to  make  such  people  the 
instruments  to  accomplish  their  purposes. 

And  in  that  manner  they  succeed  in  having 
their  messages  carried  through  the  country  ? 
-^1  believe  so,  because  they  dare  not  appear 
in  the  day-time. 

Tktimas  Orm$by^  esn.  sworn. — Examined  by 

Mr.  r,  Moore, 

Do  you  know  the  prisoners? — I  know 
Maroe. 

What  is  his  general  character? — I  always 
looked  upon  liim  as  a  quiet  honest  man. 

[Defence  closed.] 

Sl'MMING    LP. 

Mr.  Baron  f/eorirr.— Gentlemen  of  the  Jury ; 
in  this  ra$e,  these  thrre  unfortunate  men  are 
indicteJ  in  the  manner  which  was  stated  to 
yoii.at  Ihc  commencement  of  the  trial:— the 
sulisnnce  of  the  charge  is,  that  they  have 
carried  about  nies«ai;es  and  cirrtilated  notices 
from  the  Thrfihrrs  \i\  support  of  this  conspi- 
racy, which  has  been  disturbing  the  |>eace  of 
tbe  county.  It  is  not  necessary  to  go  through 
all  the  c\i(Ieiire,  because  the  facts  are  nut 
dispuled.  It  is  proved,  by  the  testimony  of 
concurrent  witnesses,  and  by  the  acknowledg- 
ment uf  the  prisoners  themselves,  that  they 
did  go  to  the  chapel,  and  as  from  the 
Threshers  deliver  this  message  in  the  face 
iif  the  con£;reg:ition — two  of  them  went  into 
the  chapel  and  the  other  went  to  tiie  coadjutor 
after  the  service  ami  in  the  presence  of  some 
vf  the  parishioners,  delivered  the  same  mes- 
sage* When  they  are  apprehended  for  this 
cnme,  Ihry  very  freely  arknowle<Ige,  that 
they  did  go  and  do  as  has  l>een  represented ; 
but  they  state,  that  a  few  nights  before,  a  body 
of  Threthert  came  and  whetted  cards  and 
threatened  to  punish  them,  if  they  did  not  go 
to  the  chapel  and  deliver  the  message.  There- 
fure  their  defence  !:>,  that  thoy  were  not  n>- 
iiiBMri/y  disseminating  mi*«chief  through  tlie 
country,  but  wcr^  doing;  this  act  under  terror, 
«nd  from  fear  that  grievous  |iiini>hment  ur 
diMth  nil  gilt  fn*-tM',  i\  thry  litd  bot  ^o  a^  re- 


It  appears  tn  be  the  practice  of  these  aban- 
doned men,  to  go  to  the  honest  persons,  and 
to  put  this  compulsion  upon  them — to  swear 
them  to  circulate  their  messages,  thinkine 
that  by  such  nkeaiis  the  law  will  be  evaded, 
and  that  no  person  can  be  punished.  But  if 
this  were  permitted,  the  consequence  would 
be  mischievous  to  the  community,  and  there- 
fore you  will  coniiider  the  question,  which 
you  are  to  try.  If  the  issue  were,  whether 
these  unfortunate  men  at  the  bar  are  great 
objects  of  compassion  and  mercy«— every  man 
must  pity  them  from  the  bottom  of  his  heart 
— but  are  these  things  to  continue?— If  courts 
and  juries,  upon  their  oaths,  determine  against 
the  written  laws  of  the  land,  that  such  pro- 
ceedings may  be  carried  on  and  the  persons 
thus  employed  acquitted,  there  will  be  mes- 
sengers abundant.  We  must  consider  how 
the  priiple  are  to  be  protected  and  the  laws 
administered.  W*as  ever  such  oppression 
heard  of,  as  has  been  di^losed  in  this  case, 
and  can  the  country  tolerate  it?  The  farmers 
cannot  draw  home  their  corn  for  fear  of  the 
Threthirt.  One  whose  corn  was  devouring 
by  pigs  and  cattle  ventured  to  draw  it  withui 
his  little  haggard,  and  he  thought  it  necessary 
to  make  his  peace  with  these  men  for  so 
doing.  Did  you  ever  hear  of  such  tyranny  ? 
Suppose  the  Threshen  swore  a  body  of  men 
to  go  and  administer  an  oath  to  the  inha- 
bitants of  a  villace,  and  if  they  did  not, 
they  would  be  carded.  Would  it  be  an  ex- 
cuse, that  they  did  so  through  fear  ?  Would 
it  be  an  excuse  for  robbery  or  murder?  It 
is  riglit,  that  this  matter  should  be  known 
— I  have  rcdcctcd  much  u)>on  cases  like  this, 
and  it  is  a  distressing  oflice  for  a  judge  or 
jury  to  preside  upon  such  trials — But,  gentle- 
men, we  are  bound  to  entorce  the  law  and  to 
put  a  stop  to  mischiefs  which  would  other- 
wise be  incurable.  No  man  feels  more  for 
the  unfortunate  prisoners  than  I  do.  You 
also  feci  tor  them :  but  we  have  a  duty  to 
perform.— It  is  mine  to  tell  you  what  the  law 
IS,  and  it  is  your  duty  to  tind  according  to  that 
law.  Voii  will  consider  of  the  case  and  do 
justice  to  the  country  and  to  the  pri^ncrs. 

The  Jury  retired,  and  after  deliberating 
some  time,  said  they  were  disposed  to  tihil 
the  pri«H)ners  guiltv,  if  they  were  not  to  he 
I  hanged  or  transportctl.  1  ne  judge  said,  the 
jury  had  nothing  to  do  with  the  punishment, 
but  if  they  chose  to  recommend  the  prisoners, 
he  would*  transmit  the  recommendation  to 
government. 

Hie  Jury  retired  again,  and  after  deliberat- 
ing further,  tuumi  itic  ftrisoners  Guilty,  and 
recommended  them  to  mcrcv,  on  account  of 
their  ignorance  of  the  law — their  great  ago — 
their  good  character,  and  large  famiUes. 

Mr.  Uaron  (Jcoriie. — I  will  transmit  your 
recommendation  to  the  lord  lieutenant 

Mr.  Attorntif  General. —  This  prosecution 
was  instituted  to  show  the  I'Cople,  that  thpy 
;  ''aniK't  avail  tiAui^ilvts  of  tiK*  di fence  cf 
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terror  to  viulaie  the  law ;  but  when  a  \urj 
act  according  to  law,  their  feelings  shall  be 
attended  to,  and  no  impediment  will  be 
thrown  in  the  way  of  the  recommendation  of 
such  respectable  gentlemen,  forwarded  by  the 
authority  of  tlie  Bench.  However,  govern- 
ment may  not  be  able  to  extend  mercy,  unless 
4[^uiet  be  restored: — if  lawless  persons  con- 
tmue  to  disturb  the  peace  of  the  country, 
Ihey  may  put  it  out  or  the  power  of  govern- 
ment to  extend  that  mercy,  which  Xbey  other- 
wise would  be  inclined  todo. 


Martin  Early  was  put  to  his  challenges, 
and  the  following  jury  was  sworn: 

John  Perkins,  Richard  Leviston, 

John  Gildec^,  John  Warren. 

Francis  Goulding,  Wm.  TuUy, 

\Vm.  Kicby,  Moses  Gray, 

Sara.  O'Malley,  Mat.  Evans, 

Edward  Sprenle,  Thomas  RuUege. 

The  prisoner  was  given  in  charce  upon  the 
indictment  stated  in  the  case  of  John  Early 
*-The  ^ame  evidence  was  adduced  as  in  that 
case,  and  the  prisoner  was  found  Guilty* 


Coll  Flynuy  Laurence  Fivnn,  Charki  JTyim, 
Thomai  Horan,  Daniel  Regan^  and  Daniel 
Callaghan  were  brought  up  tor  judgment,  and 
asked  what  tliey  had  to  say  why  execution 
should  not  be  awarded.* 

They  made  no  answer. 

Mr,  Baron  George, — You  have  been  very 
deliberately  tried  by  a  respectable  and  in- 
telligent jury,  who  considered  seriously  upon 
your  case.  They  returned  a  merciful  verdict ; 
for  there  were  four  other  persons  tried  with 
you,  charged  with  the  same  crime,  and  lest 
any  mistake  should  intervene  (although  there 
was  very  strong  suspicion)— the  jury  acquitted 
these  lour  men,  and  I  believe  the  verdict 
which  found  you  guilty  was  felt  by  eveiy 
person  present  at  the  trial,  as  a  just  and  satis- 
factory verdict.  I  am  bound  to  say,  that  it 
was  a  verdict  concurring  with  the  opinion  of 
the  court. 

►  The  oftence  with  which  you  were  accused 
w^  of  great  enormity.  You  have  been  en- 
gaged in  a  confederacy  most  alarming  and 
destructive  of  the  public  peace  and  the  public 
safety.  You  have  combined  and  united  your- 
selves with  a  set  of  abandoned  miscreants, 
who  have  spread  misery  and  alarm  through 
the  whole  county ;  and  in  furtherance  of  their 
designs,  you  committed  a  crime  of  the  black- 
est enormity.  It  is  from  that  confederacy 
that  all  tliebc  misfortunes  and  miseries  flow: 
You  became  members  of  a  wicked  associa- 
tion, who  go  about  in  the  night  time,  disturb- 
ing the  peace,  destroying  the  property  and 
endangering  the  lives  of  the  inhabitants  of  the 
country. 

It  appears,  that  the  unfortunate  deceased 
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man,  Thady  Lavin,  had  been  a  member  of 
the  same  wicked  assembly,  and  that  he^ 
having  some  remorse,  did  think  it  his  duty  to 
put  a  stop  to  these  outrages,  and  therefore  ho 
eave  information  to  a  magistrate,  which  Wat 
likely  to  prove  useful  and  beneficial  to  tho 
public :  his  doing  so  had  a  direct  tendency  tp 
Aave  the  lives  of  numbers ;  for  how  many 
must  fall,  if  these  proceedings  are  allowed  to 
go  forward?  It  would  seem,  that  he  gave 
true  information,  and  was  to  be  considered  it 
a  public  benefactor.  But  that  was  an  offence, 
not  to  be  forgiven,  and  it  was  according^ 
determined  to  .destroy  him.  This  crime  was 
committed  with  a  view  to  stop  the  course  of 
justice — with  a  hope,  that  when  that  man  wlw 
destroyed,  the  laws  of  the  land  would  be 
silent  and  ineffectual,  and  no  longer  afford 
protection  to  the  king's  loyal  subjects.  What 
greater  enormity  can  be  conceived,  than  ao 
offence  committed  with  such  views!  You  do 
not  declare  your  purpose  to  the  unhappy 
victim,  nor  openly  attack  him— but  vou  draw' 
him  into  dalliance,  and  treat  him  with  feig^ied 
kindness,  and  with  expressions  of  affection 
for  him  and  his  fiunily. — In  this  manner  he 
was  enticed  to  the  hoiuse  of  Laurence  Flvnn, 
where  he  was  instantly  surrounded  by  all  the 
friends  and  connections  of  the  persons  he  had 
accused :  he  is  there  caressed  with  apparent 
cordiality,  until  a  set  of  ru£Bans,  armed  with 
deadly  weapons,  rush  in  and  destroy  him, 
while  you  all  sit  present,  delighted  at  what 
was  passing !  The  unfortunate  woman  of  the 
house  not  prepared  for  such  a  scene,  was 
thrown  into  convulsions!  I  mention  these 
circumstances,  not  to  reproach  any  of  you^ 
but  for  the  purpose  of  impressing  your  minds 
with  a  sense  of^  your  crime,  and  that  you  may 
make  the  best  use  of  the  few  hours  whicii' 
yet  remain  for  vou,  until  you  appear  before 
another  tribunal  and  a  higher  Judge !  I  trusi 
in  God,  it  mav  have  a  salutary  effect  upon 
your  minds  and  consciences,  and  may  dispose 
you  to  make  some  atonement  to  your  coun- 
try, which  you  have  so  much  injured.  I 
therefore  exhort  you  to  consider  of  your 
situation  and  not  to  deceive  yourselves  by 
thinking  you  can  deceive  God  or  the  people, 
by  saying  vou  had  nothing  to  do  with  the 
death  of  this  man,  because  his  life  was  not 
taken  away  by  your  hands — and  that  you  did 
not  murder  him  in  the  horrid  manner  which 
has  been  described.  Doubtless  you  did  not— 
but  you  appear  to  be  the  persons,  who  broueht 
him  to  that  spot  and  detained  him  by  dis- 
sembled kindness  until  the  murderers  were 
introduced—they  were  not  more  deadly  to 
him,  than  you,  who  appeared  to  be  his  friends. 
I  therefore  exhort  you,  not  to  sin  in  your 
graves,  not  to  attempt  to  brazen  out  a  case  of 
this  nature— but  confess  your  sins— pray  to 
be  forgiven — repent,  and  exhort  all  other  de« 
luded  men  to  take  warning  by  your  example. 
Discharge  the  weight  of  guilt  from  your  soul?, 
in  order  that  you  may  leave  this  world 
in  »  state  fit  to  appear  before  the  throne  of 
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Gody  who  M  al]  pHrky  and  truth.  Ilim  you 
cannot  deceive  by  auy  declaration,  ami  do  not 
Jeave  this  earth  uilh  any  thing  but  truUi 
AipOD  ^ur  lips.  Take  this  advice,  and  I  hope 
jt  wm  have  a  good  eifcct.  The  peace  of  the 
mNintiy  requires  an  eaample  to  be  made  with- 
out loss  of  time  in  this  case — I  am  therefore 
lo  tell  you,  that  all  of  you,  except  Daniel 
fCaUighan,  must  undergo  execution  on  to- 
j^BQiruWy  a^  f hat  he  wiUaufier  upon  Monday 
HWt- 

His  lofdship  then  pronounced  sentence  in 
the  usual  form. 


Saimrda^,  Decemkcr  IM,  1806. 

This  day  the  sitting  of  the  Special  Com- 
mission Court  closed,  the  officers  of  the 
crown  bavinr  8igni6ed  their  intention 
not  to  proceed  witn  any  farther  trials. 

The  Hon.  Mr.  Baron  George  took  that  op- 
portunity of  addressing  the  gentlemen  returned 
^poQ  the  pettjr  iury  panel.  Gentlemen,  I 
$ad,  that  we  shaU  have,  upon  this  occasion, 
Qo  more  criminal  trials.  I  think  vou  ex- 
tremely well  dcsen'c  the  tlianks  of  the  pub- 
lic, fur  the  very  great  propriety  with  which 
you  have  conducted  yourselves.  Vou  have 
auppocted  the  law,  and  the  law  will  support 
3{QM»  if  you  be  not  wanting  to  yourselves.  I 
tru8t,centlcmen,tl)atourprorcedings  will  have 
tkie  ciEtcct  of  pacifying  your  disturb  county, 
and  ip  that  hope,  the  officers  of  tfui  crown 
have  desisted  from  further  trials.  They  wish 
tp  spare  the  poor  wretches,  who  are  Uie  de- 
luded instruments  of  outrage,  as  much  as  the 
pubhc  peace  will  allow. 

,Gcntlcmen,  this  court  will  adjourn — not  to 
a  very  distant  day,  and  if  tlie  "peace  of  this 
^pupty  shall  be  undisturbed,  the  court  will  , 
not  sit,  until  the  regular  return  of  ttie  assizes,  i 
But  if  disturbances  shall  continue— it  will  be  ; 
a  sad  necessity,  but  to  which  the  government  - 
must  give  way-^this  Court  will  sit  again,  to 
bring  to  speedy  and   condign  punisluuent. 
those  who  shall  oiicnd  against  tl&e  laws.    I 
trust  in  God,  that  the  people  will  listen  to 
eood  advice  and  be  happy— that  they  will  not 
oe  living  in  the  dread  of  the  ministers  of  the 
law,  and  in  those  terrors  with  which  guilty 
men  are  surrounded.     Gentlemen,  you  are 
dismissed,  and  you  will  get  due  notice,  in 
case  it  shall  be  necessary  to  call  you  together 
ag^. 

Martin  Early  and  John  Early  were  put  to 
the  bar,  and  asked,  what  they  liad  lo  say, 
wh^  judgment  of  death  should  not  be  awarded 
against  Uiero.  I 

Mr.  Baron  George. — Martin  Early  and  John  • 
Early ;  It  is  a  lamentable  thing  to  see  two  ' 
unfortunate  men,  who,  if  they  had  behaved 
thenuelvcs,  would  ei\ioy  comfort,  sent  out  of 
the  world  in  an  ignominious  manner.  It  is 
really  afflkting  to  think,  how  rational  beings 
can  be  kd  into  such  ^uschicfi  a^ilappeari 


J  that  iiunibers  in  this  county  have  been  ••- 
f  duced  into.  If  tJicy  reflected  a  moment  upott 
'  what  has  happened  in  their  own  experience 
;  or  what  Ihcy  have  heard  from  their  fathers,  as 
to  the  result  of  such  confederacies,  they  must 
liave  been  satisfied,  that  dibturbances  of  this 
nature  have  nbver  ended  in  favour  of  those 
who  enilKirkcd  in  them :  they  have  brought 
destruction  upgn  the  wretchefl  men  and  their 
families— their  bodies  are  ttirown  iuto  gaol, 
a^d  they  afterwards  suffer  an  ignominious 
punishment — such  are  the  consequences 
which  invariably  follow  such  crimes.  It  is 
lamentable  to  see,  how  easy  credglons  people 
are  led  astray  from  the  paths  of  peace  and  hap- 
piness. I  trtist,unfortunatem^n,  that  your  ex- 
ample will  have  a  good  effect  upon  the  peace 
of  this  eountjjT ;  and  that  men  will  return  to 
their  honest  industry  and  their  peactfiil  la* 
hours.  They  will  then  rest  easy  upon  their 
beds,  leading  happy  lives  in  the  fear  and  love 
of  God,  ana  in  friendship  with  their  fellow- 
creatures. 

Every  man  must  know,  that  social  order 
and  comfort  cannot  exist,  if  these  deluded 
Thretken  were  to  go  unpunished.  I  trust, 
that  your  example  will  have  a  good  effect,  and 
that  such  as  have  erred  will  reconcile  them- 
selves to  the  magistrarv  and  the  law,  before  it 
is  too  lale ;  they  should  not  think  themselves 
bound  by  those  regulations  and  oaths,  which 
are  stated  to  be  forced  upon  them.  Sucli 
oaths  arc  not  binding  in  the  eye  of  God,  or  in 
the  sight  of  man.  The  moment  they  are 
taken,  they  should  be  rejected,  and  remem- 
bered no  longer.  I  trust,  that  I  tie  wretched 
men,  who,  in  pursuance  of  such  oaths,  have 
been  disturbing  their  neighbours'  houses  in 
the  night,  and  taking  away  arms  for  rebel- 
lious and  seditious  pur|KJses,  will  bring  them 
freely  to  the  magistrate,  as  an  earnest  that 
they  are  returning  to  their  allegiance  and 
theu  duty,  and  not  deceive  themselves  any 
longer.  1  pray  most  sincerely,  that  all  who 
hear  me  will  take  this  advice,  and  send  it 
round  through  the  country ;  that  these  shock- 
ing examples  may  not  be  ncrcbsary  again,  but 
that  the  country  may  rest  in  peace  and  in 
tranquillity. 

Sentence  was  then  ]ia«scd  in  the  usual  form. 

Patrick  Uargrdan,  James  ^fame,  Uichard 
Murphy f  and  James  Clenane  were  put  lo  the 
bar. 

Mr.  Baron  Gror/rr.— You  appear  to  be  four 
unfortuiuitc  men,  who  have  Itceu  most  cruelly 
abused,  by  those  disturbers  of  the  peace. 
They  anpcar  to  liavc  gone  to  your  houses  in 
the  night  time,  and  to  have  sworn  you  to  go 
forth  to  violate  the  laws  of  the  land,  and  in 
obedience  to  that  oath,  you  commit  a  capital 
felony.  You  were  tried  by  a  merciful  jury, 
who  felt  for  your  situation,  and  who  expressed 
themselves  ace  rdingly.  Jf  it  is  to  become  a 
question,  whether  the  laws  of  tlie  L-uul  are  to 
be  obeynJy  or  not|— every  man  will  answer. 
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that  they  must  be  obeyed.  It  is  litipo9»ibIe, 
that  bv  an  act  of  the  Thresfiers^  or  olner  mis- 
guided persons,  obedience  to  the  Ibws  can  be 
renounced.  Those  who  endeavour  to  per- 
suade you  to  the  contrary,  have  ilo  regard  for 
your  safety ;  they  swear  you  to  do  an  act,  which 
forfeits  your  hves,  and  their  oath  is  nb  justi- 
fication of  your  crime.  It  must  notr  be  kdown 
to  all  ranks  in  this  counW,  that  Such  a  dej- 
fence  cannot  prevail.  Therefore,  If  e^er  it 
should  happen  again  (which  I  fervently  hope 
will  not\  that  these  deluded  miscreants  should 
rise  ana  go  to  men's  houses,  and  administer 
oaths  to  them,  let  me  advise  the  persons  so 
maltreated,  to  disreeard  such  oatns.  Their 
clergy,  their  landlorcis;and  every  man  of  sense 
knows,  that  such  oaths  have  no  biliding  force 
upon  them.  Let  me  advise  them  to  go  to  the 
next  magistrate^  and  state  to  hiin  Who  have 
imposed  this  force  upon  them ;  dve  him  a 
description  of  their  persons,  and  ne  will  be 
called  upon  to  provide  protection  for  thuse 
who  shall  so  approach  him,  and  the  strength 
and  arm  of  the  law  will  b'e  extended,  to  bring 
to  Justice  those  who  offend  against  it.  When 
disturbers  go  into  a  village,  the  inhabitants 
should  arise,  one  and  all,  to  resist  them  and 
bring  them  to  justice. 

You  stand  in  a  situation,  which  it  is  right 
should  be  known  by  you  and  by  tl^e  country. 
Yo\i  have  been  recommended  to  the  ford  lieu- 
tenant by  the  gentlemen  who  tried  jiou. 
They  have  interceded  for  your  lives,  and  I  am 
satisfied  their  recommendation  will  have  a 
great  effect,  if  the  peace  of  this  coimtry  will 
allow  government  to  extend  mercy  atxd  spafe 
your  lives.  But  if  those  profligate  arid  cruel 
men,  shall,  in  defiance  or  the  law,  pj^rsist  ia 
their  outrages,  lay  your  blood  st  their  doors, 
and  blame  them  for  your  fate.  The  recom- 
mendation of  the  gentlemen  who  tried  you, 
was  founded  in  humanity,  and  is  emitted  to 
rreat  respect.  I  shall  transmit  it  to  the  lord 
Fieutenant.  I  hope  it  may  have  a  good  effe<^ 
and  that  you  may  be  restored  to  vour  fami- 
lies ;  but  that  event  will  depend  upon  the 
T>cace  of  the  country  I'emaining  undisturbed. 
In  the  mean  time,  it  is  my  duty  to  pronounce 
the  sentence  of  the  law. 

Which  his  lordship  accordingly  did. 


BIr.  Baron  Ocorge  thdn  addressed  the  Mnd 
jury :  Gentlemen  ;  You  have  performccTyour 
duty  in  a  manner  that  deserves  the  thanks  of 
tiie  Court,  and  which  I  hope  will  be  beneficial 
to  yourselves  and  the  county.  I  trust,  the 
sitting  of  this  special  commission  will  be  at- 
tended with  good  consequences  to  your  coun- 
ty ;  and  I  am  satisfied,  it  will  be  considered 
as  an  act  of  the  greatest  kindness  to  those 
who  may  have  been  involved  in  crime,  but 
who  arc  yet  rcclaimablc. 

Gentlemen,  it  is  of  no  small  importance, 
that  the  laws  in  exibtence  for  the  punishment 
of  these  disturbers,  should  not  onlv  be  made 
familiar  to  the  magistrates,  but  should  also 


be  made  known  to  the  deluded  men,  wlio 
have  been  in  the  habit  of  violating  them.  II 
is  of  great  importance,  that  the  (People  should 
know  the  obligations  to  which  they  arc  su^ 
ject;  and  that  the  magistnites  Should  know 
their  legal  powers — not  hesitating  to  put  then 
into  execution  in  cases  of  enver^en'cy,  by 
doubting  their  authority,  but  enforcing  then 
with  firmhess  and  integrity.  An^  man  wbe 
seeks  popularity  from  tnese  dblinquenti^  o j 
connivmg  at  their  excesses,  and  glosakig  over 
their  crimes  ought  to  be  considered  at  fll^ 
mortal  enemy.  The  magistrate'  who  bbldl^ 
steps  forwardLand  ^tves  them  good  «d?M^ 
ana  if  they  will  not  listeo  to  it^  puts  the  lli# 
early  in  force  against  them,  is  their  friend;^ 
he  saves  themselves  from  death,  and  their 
families  from  misery.  If  the  people  knew  the 
value  of  such  a  magistrate,  they  would  hlgklj 
esteem  him. 

Gentlemen,  I  am  satisfied,  from  the  fr6^ 
priety  of  your  conduel,  that  you  arte  of  the  diL 
8criptk>n  which  I  have  laSt  mentTotiod.  Yml 
will  return  home,  determined  to  give  eAc^ 
to  the  laws— not  to  overlook  sittall  biTeilMM 
until  they  expand  ifcito  great  crhiles.  Chttit 
the  mischief  m  its  origitf;  and  white  yon  aM 
90  acting,  you  will  feelv  that  one  plod  MMIL 
witli  the  law  at  his  bade,  is  a  malchf  loft'  m 
host  of  guilty  persons,  trembling  with  thtf  ftif 
of  punishment. 

Gentlemenr,  it  i|  the  intentkm  of  the  oeiM, 
not  to  tennidate  this  special  ^mmftwiOto  ifl^ 
together,  but  to  «youm  it  bvar  to  a  fitftiii^ 
dny ;  and  if  the  peace  of  the  count  t  Shall  del 
demand  moro-«t ne  victims  And  siricnficteii^  iib# 
made  to  the  law,  will  be  the  only  sufTetniic 
But  if  infatuated  men  are  determined  tIMI 
more  of  themselves  and  their  aecompliceii^ 
shall  come  to  aki  untimely  end,  this  Coiirt  will 
sit  again,  and  farther  examples  will  be  made, 
untirtranquillity  be  completely  restored. 

Gentlemen,  1  do  not  say  this  to  exhort yoo; 
because  you  requhe  no  exhortation ;  but  thsl 
it  may  be  generally  known,  that  the  govem* 
ment,  which  is  the  common  parent  of  all  the 
people,  is  determined  to  protect  all  its  dutifU 
children,  by  the  strone  arm  of  its  power,  md 
the  energy  of  wholesome  laws,  and  to 
brinj^  every  violator  of  those  laws  to  condigii 
punishment. 

Gentlemen,  with  these  observations,  the 
present  prOceedines  close;  and  I  trust,  thai 
all  our  labours  wiU  terminate  in  the  happinew 
of  your  county. 

The  Court  was  then  adjounfed  to  the  19lh 
of  January. 


Carrick  ov  Siiaknon,  Dec,  i5,  1800. 

This  day  Lord  Chief  Justice  Downes  and 
Mr.  Baron  Geurge  arrived  here. 

The  following  grand  jury  was  sworn : 

Hen.  John  Clements,    Launcelot  Stack, 
Sir  Hugh  Crofiou;  bt.    Cornelius  0*Hdt^^ 
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JohnCtrter,  

John  Crodon,  Aleuncler  Korrii, 

Duke  Crofton,  John  Morctun, 

Trucii  Waldron,  Jamci  SUck, 

Edward  SimpMn,  John  Mor^n, 

Waiter  Peyton,  Bury  Morns, 

Robert  Qirchall,  Wm.  Hamiltun, 

U yles  Keon,  John  Duqu. 

Hugh  O'Brien, 

TbitlariClutf  JuUitt  delivered  a  ehar«e 
to  them,  nearly  to  the  Mine  effect,  ai  he  tud 
to  the  grand  jury  at  Sligo;  but  roiij^itulatcd 
the  gentlemea,  that  the  ttate  of  their  county 
did  not  require  a  long  investigalion. 

\6lh  Dttrwdxr,  1800. 

iii,  Feboiisok,  Michael  Grakt,  and  Ja«. 
CoKSiLL,  were  indicted,  Tur  that  they,  with 
aiany  others,  on  the  39th  of  Uciober,  1906, 
with  force  and  arms  did  rise,  asiembje  and 
upear  in  arms,  at  Gortenmure,  in  Ihe  county 
of  Leitrim,  to  the  terror  of  his  niajctty's  sub- 
jects, and  did  assume  the  nanie  und  denomi- 
nation of  Tkrtthcn;  and  did  wear  unusual 
dresses  and  badges,  to  wit,  white  shirts  oTcr 
their  clottte*,  not  being  their  usual  dress  upon 
Ifaeir  lawful  uccsaions,  against  the  peace  and 
lUtute. 

They  were  also  indicted,  for  that  they,  not 


racy  formed  lo  disturb  the  public  peace,  that 
U  to  uy,  "  that  they  should  keep  secret  and 
obey  the  laws  of  the  ThrcMkeri,  and  attend 
when  called  upon  by  Ihem,"  &g.  against  the 
peace  and  statute. 

The  piisoners  pleaded  Not  Guilty, 
The  following  jury  was  sworn; 
George  Percy,  Jsmes  Carey, 

Wm.  Shanley,  Wm.  Little, 

£d«ard  Lowther,  Hichaid  Connolly, 

Juha  Qurke,  Ilobert  Arnistroog, 

Thomas  Connolly,         Thomas  Little, 
Uichael  Ir?in,  Charles  Grogan. 

Mr.  Solicitor  Ceiterel. — Gentlemen  of  the 
Jury ;  The  prisoners,  upon  whose  trial  you 
arc  sworn,  stand  indicted  for  having  assem- 
bly unlawfully  in  arms,  Bsauming  a  denomi- 
nation nut  usually  assumed,  antTwearing  a 
dms  not  usually  worn  by  his  majesty's  sub- 
jeela,  upon  their  lawful  occasions.  If,  upon 
the  evidence,  you  shall  be  satis6ed  of  their 
euili,  the  law  will  call  upon  the  Court  to  in- 
flict such  punishment  of  tine,  imprisonment, 
pillory,  or  corporal  iuffering,  as  m  the  dis- 
cretion of  their  lordships  they  sliall  thiok 
adequate  to  such  a  high  misdemeanor :— They 
also  stand  indicted,  for  having  vuliintarily 
taken  unlawful  oaths,  binding  them  to  the 
wicked  and  profligate  association,  that  lias  in- 
fested  this  county.    This  is  a  more  serious 

trge ;  the  law  has  declared  it  to  b<  a  trans- 
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portable  felony ;  and  if  you  shall  be  of  opinion 
that  the  prisoners  are  guilty  of  it,  those  un< 
fortunate  men  must  eipiate  the  offence  by 
baaiihroent  from  their  native  land,  fur  the 
remainder  of  their  lives  :  to  the  commi>»iua 
of  this  latter  crime,  it  is  necessary  that  tli* 
oath  should  be  voluntarily  taken.  If  such  an 
oath  is  by  compulNun  forced  upon  anv  man, 
the  law,  provided  that  in  a  certain  time  he 

e  fact,  ia  too  rcawn- 

n  the 


up.  The  misdemeanor  with  wluch  the  pri- 
soners are  charged,  if  they  are  guilty  ol  ii, 
takes  away  all  eicuse  from  the  felony  of  which 
they  are  accused;  and  you  will  tind  by  the 
evidence,  that  they  were  apprehended  in  arms, 
arrayed  against  the  laws  and  peace  of  their 
country,  and  conducting  themselves  in  such  a 
manner,  as  shows  them  to  have  been  active 
and  willing  memhcrs  of  the  confederacy  to 
which  they  belonged  :  I  shall  not  attcmjit  to 
prejudice  your  minds,  by  anlici^iating  tlie  evi- 
dence; I  shall  only  say,  that  il  you  sliull  be 
satisfied  of  the  quilt  of  the  priMinera,  the 
ptiblic  safety  calls  loudly  lor  example  and 
punishment. 

That  so  few  persons  should,  in  this  coun< 
tv,  be  accused  of  the  crimes  connected  with 
the  present  insurrectinn,  is  a  subject  of  con- 
gratulation to  you,  and  of  much  satisfaction, 
and  some  surprise  to  us ;  when  I  consider  the 
various  rumours  which  were  circulated,  and 
remember  the  many  complaints  that  were 
made  of  the  stale  of  this  county,  I  can 
scarcely  account  for  the  appearance  of  your 
nol  and  your  calendar:  I  will  not  suppose, 
tliat  the  representations  made  upon  the  sub- 
ject, frum  respectable  quarters,  have  been 
exaggerated-.  I  will  not  suppose  that  yotir 
magistracy  have  been  lupine  and  negligent  in 
the  discharge  of  their  duties;  I   will  rather 


of  the  laws  in  force  against  tlicm;  and  1  am 
the  more  disposcil  to  think  so,  because  it  is 
certain  that  considerable  pains  have  Wen 
taken  to  circulate  an  opinlun,  ihat  the  law^ 
against  tumultuous  assemblies  had  expired, 
and  that  the  magistrates  had  no  legal  power 
to  resist  [he  disturbers  of  the  public  peace. 

The  prevalence  of  this  error,  the  extraordi- 
nary credit  which  such  a  misrcprcscnlatiori 
has  obtained,  and  its  obvious  tendency  tu 
encuurace  the  commission  of  crime,  ami  to 
check  the  c-icrlicins  of  the  luyal  and  well 
affected  men,  not  onlyjusti&es  me,  but  calls 
upon  mc  to  solicit  the  attention  of  the  public 
in  this  respectable  county,  to  a  short  state- 
ment of  the  natui*  of  those  laws  which  are 
in  full  force,  for  the  puniihmcnt  of  the 
guilty,  and  the  preservation  of  the  public 
tranquillity. 

The  legislature,  judgin~  wisely  of  the 
nature  of  popular  iiisurteciion,  has  providtd 
that  the  tDCre  set  of  unlawfully  a^scnthUnj, 
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tfiall  be  a  li]gh  misdemeaDor,  punishable  at 
the  discretion  of  the  Court.  It  has  provided, 
that  merely  submitting  vohintarily  to  take  an 
oath  or  engaecment,  binding  the  taker  to  the 
illegal  confederacy,  shall  be  a  transportable 
felony;  but  for  every  oflfence,  implying  an 
active  participation  in  the  viemrs  of  a  tumul- 
tuous association,  there  is  but  one  punish* 
nient,  and  that  is,  death.  "Whoever  compels 
another  to  belong  to  such  a  society — whoever 
invades  the  property,  or  assaults  the  habita- 
tion of  another,  in  furtherance  of  the  objects 
of  such  a  combination — wlioever  procures, 
levies,  or  supplies  money,  arms,  ammunition, 
instruments  of  torture,  or  anv  other  means 
for  their  purposes — whoever  abets,  succours, 
or  conceals  any  of  the  confederates — whoever 
spreads  their  false  alarms,  delivers  their 
threatening  letters,  or  spreads  their  system 
of  terror,  bjr  circulating  their  messages — who- 
ever administers  any  of  their  unlawful  oaths 
or  cnga^ments— whoever  excites  others  !o 
engage  m  their  confederacy,  subjects  himself 
to  the  highest  of  human  punishments,  and 
upon  conviction  of  any  of  those  ofTcures,  is 
condemned  to  suffer  death  as  a  felon,  without 
benefit  of  clergy. 

The  laws  also,  in  the  dreadful  emergency 
of  commotion,  invest  the  magistracy  of  the 
country  ^ith  powers  proportioned '  to  the 
nature  of  the  public  danger:  all  magistrates 
are  bound  to  apprehend,  disperse,  resist  and 
oppose  all  persons  engaged  m  any  of  those 
offences :  to  enable  them  to  do  so,  thev  are 
authorised  to  call  upon  and  command  ail  his 
majesty's  subjects  of  sufficient  age  and  ability, 
to  assist  them.  If  the  persons  who  have 
illegally  assembled,  after  having  been  duly 
called  upon  to  disperse,  shall,  to  the  number 
of  twelve,  continue  and  remain  so  assembled, 
they  become  guilty  of  a  capital  felony,  and 
upon  conviction,  shall  suffer  death.  If  force 
be  necessary  for  their  dispersion,  the  magis- 
trate is  authorised  to  resort  to  it  in  the  most 
summary  and  effectual  manner ;  and  if  in  the 
apprehending,  dispersing,  resisting,  or  oppos- 
ing any  such  offenders  (1  use  the  words  or  the 
statute)  anv  person  or  persons  shall  happen 
to  be  killed,  maimed' or  hurt,  the  magistrate, 
and  all  persons  who  acted  in  his  assistance, 
shall  stand  freed,  discharged, and  indemnified 
for  the  same:  these  severe,  but  necessary 
laws,  put  the  infatuated  and  criminal  insur- 
gents into  a  state  of  war  with  every  loyal 
subject ;  when  assembled,  they  are  exposed, 
in  the  first  instance,  to  be  opposed  and  dealt 
with  us  public  enemies — the  mere  act  of  as- 
sociation subjects  them  to  discretionary  pu- 
nishment— tlie  mere  engagement  to  belong 
to  the  association,  to  banishment  for  life;  but 
every  active  step  beyond  ihat,  which  can  be 
possibly  taken  in  promotion  of  the  confede- 
racy, once  formed,  is  a  step  towards  death  :-< 
capital  punishment  is  the  dreadful  and  com- 
mon punishment  of  every  such  offence. 

This  code  of  laws  is  peculiar  lo  this  conn- 
tryj  and  is  only  called  into  pperation,  in  sea- 
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sons  of  public  tumult  and  disturbance ;  the 
experience  of  many  years,  is  at  once  a  me* 
lancholjjT  attestation  of  its  necessity,  and  a 
convincing  proof  of  its  cflicacy.  Illegal  asso- 
ciation, and  tumultnous  insurrection,  seem  to. 
lie  the  particular  mischief  of  this  land  ;  but 
there  is  no  instance  (where  an  open  rebellion 
has  not  raged)  in  which  those  laws  have 
not  been  fbuna  adequate  to  the  suppression 
of  the  evil. 

It  is  but  just  to  call  them  severe,  but  it  if 
also  just  to  call  them  merciful ;  they  proceed" 
upon  that  soundest  of  principles,  the  prevch*' 
tion  of  crime,  and  upon  the  Known  tendency 
of  unlawful  associations  to  produce  it :  in  thef 
case  of  individuals  the  progress  from  one 
offence  to  another  is  easy,  but  in  the  case  of 
associated  criminals  it  is    rapid — the  very 
nature  of  unhwful  association  is,  to  enRame' 
the  passions  of  one  man  by  the  pssions  of 
another,  and  to  bring  into  K^neral  action  the 
collected  vices  of  many.    The  man  whose 
own  temptations  or  frailtv  would  be  insuffi-' 
ctcnt  to  urge  him  onward  in  the  career  of 
guilt,  whose   own    reason    or  compunction 
might  arrest  his  progress,  is  borne  along  with 
the  torrent— bad  example  decides  him — false 
shame  hardens  him,  and  he  is  precipitated, 
scarcely  voluntarily,  and  almost  necessarily, 
into  the  commission  of  every  crime. 

ft  is  therefore,  a  humane  as  well  as  a  wise 
system  of  laws,  which  denounces  the  highest 
punishment  against  every  offence  of  what- 
ever character  which  from  its  nature  is  likely 
to  lead   to  the  higher  and  most  aggravatect 
enormities :  its  evidence  is  exemplified  by  the 
history  and  progress  of  these   mischievous' 
associations ;  some  base  and  cowardly  incen* 
diary,  afraid  to  show  himself,  spreads  amonjgst 
the  Ignorant  and  deluded  multitude  the  Rpirit 
of  discontent.    The  humility  of  the  condition 
of  the  lower  orders  is  represented  as  a  griev- 
ance — every  inconvenience  of  which    thej 
can  complain,  is  represented  as  an  abuse — 
their'  ignorance  is  played  upon,  their  passions 
are  fired,  they  are  taught  to  confederate,  and 
the  solemnity  of  an  oath  is  profaned  in  order 
to  bind  them  to  each  other  for  the  pretended 
purpose  of  redressing  their  wrongs.    Their' 
association  is  feeble,  without  money  and  arms : 
plunder,  midnight  plunder,  the  invasion  of 
the  honest  man^  peaceful  dwelling,  becomes 
necessary  to  their  progress.    Rapine  and  vio- 
lence thus  become  familiar,  every  loyal  man 
becomes  their  enemy— fear  makes  them  cruel 
and  vindictive,  and  torture  and  assassination 
are  the  base  and  ready  instruments  of  confe« 
derated  and  guilty  rufhans.  Thus  every  moral 
principle  is  rapidly  extinguished,  every  sen&e 
of  obligation  is  lost,  that  consummation  and 
vice  to  which  an  individual  gradiiully  habi« 
tiiates  himself  a  conspirator  arrives  at  spee* 
dily,  sometimes  instantaneously,  and  liie  un- 
fortunate and  deluded  wretch  who  perhaps 
in  the  niornine  associates  with  others,  as  he 
is  taught  to  beheve  fur  the  redress  of  griev- 
ances and  the  reformaliofi  of  abuses,  bcl'ure 

M 


lOS] 


47  GEORGE  III. 


TrktU  of  the  TkreAeru 


[164 


the  evening  nun  liafi  set  upon  him  is  inrolved 
in  the  conipiiratecl  guilt  or  robbery  and  mur- 
der, covereo  with  crimes  and  stained  with 
blood. 

The  experience  of  this  special  commission 
in  other  counties  where  the  evil  has  been 
nore  extensive  than  in  this,  warrants  this 
picture;  but  every  man  of  sajgacity  must 
perceive  that  there  is  a  further  view  of  those 
associations— possibly  in  their  origin  un- 
connected with  any  principle  of  |iolitical 
combination,  it  is  easy  to  see,  that  if  not 
put  down,  tliey  may  become  ready  and 
formidable  materials  in  the  hands  of  the 
leeret  traitor  and  the  public  enemy,  who 
never  fail  to  avail  themselves  of  every  fa* 
▼durable  opportunity. 

That  our  mibeuided  peasantry  should  be  so 
corrupted  and  depraved,  and  that  it  should 
become  necessary    to  call   into    operation 
against  them  the  sanction  of  laws  so  penal, 
muat  be  a  subject  of  deep  regret  to  every  re- 
flecting and  humane  man.    liow  such  mfap 
ttiation   should   prevail   even  amount  the 
most  ignorant  of^  the  community,  it  is  hard 
to  account  for :  perhaps  nothing  has  so  much 
contributed  to  produce  such  an  eflect  as  that 
which  the  present  prosecution  brings  parti- 
cularly under  our  observation,  the  abuse  and 
profanation  of  the  solemnity  of  an   oath. 
That  an  oath  imposed  by  force,  or  binding 
the  person  who  takes  it  to  the  commission 
of  a  crime  should  constitute  any  obligation 
whatsoever,  implies  an  absurdity  which  one 
would  suppose  must  shock  the  understanding 
of  the  most  barbarous  and  ignorant  savages ; 
yet  we  find,  that  under  this  miserable  delu* 
aion,  in  every  instance  of  popular  insurrec- 
tion, our  wretched  people  are  led  on  by  the 
incendiaries   who  seduce    tUem,    from  one 
offence  to  another,  and  engage  in  the  com- 
mission of  every  crime  which  afflicts  society, 
because  they  have  sworn  fidelity  to  the  asso- 
dation  in  which  they  are  engaged :    they 
make  war  upon  their  fellow  subjects,  they 
plunder  their  properties  they  invade  their 
peace,  they  degrade   human  nature  by  the 
savage  practice  of  torture,  and  finally  they 
commit  murder,  tliiukine  that  by  the  solem- 
nity of  an  oath  they  can  have  pledged  them* 
selves  to  God  to  violate  all  his  command- 
ments.   They  cannot  think  so,  no  creature 
possessing  the  reaeon  of  a  man,  be  he  ever 
so  ignorant  or  uncivilized,  could  entertain  so 
monstrous  an  opinion,  if  he  reflected  for  one 
moment — the  wicked  men,  who  make  inbtru- 
siMnts  of  such  wretches  must  pervert  their 
understanding  as    well    as    deprave    their 
morals,  before  they  can  make  the  human 
intellect  even  in  its  roost  uneducated  state, 
submit  to  such  an  imposition.    A  man  who 
meditates  a  crime,  is  well  aware  of  the  guilt 
which  he  is  about  to  incur,  but  he  must  be 
infatuated  indeed,  if  he  conceives  that  he  can 
diminish  that  guilt  by  swearing  that  he  will 
commit  it.    He  must  be  dead  to  every  moral 
sentiment  if  he  does  not  perceive  that  he 


■gsravates  his  offence,  by  piesiming  to  in- 
voke the  God  of  troth  and  puritv  to  witness 
that  blasphemous  engagement  by  which  he 
binds  himself  to  outrage  all  laws  hnman  and 
divine.  How  much  more  absurd  is  it  to  ima« 
fine,  that  such  an  obligation  can  bind,  when 
It  is  hnposcd  by  force,  and  when  an  unfortu- 
nate wretch  submits  to  it  at  the  peril  of  his 
life !  To  take  luch  an  obligation  under  such 
dreadful  necessity  is  no  omnce— the  law  ei- 
etaes  it  if  atoned  for  by  a  speedy  and  an 
effectual  confession ;  but  the  crime  consbts 
in  the  keeping  of  an  oath  so  taken,  a  crime 

Sointed  out  as  explicitly  by  the  common  un- 
erstanding  of  mankind,  as  it  is  denounced 
by  the  express  Uws  of  the  conntry :  I  cannot 
but  doubt  that  any  intellect  is  gross  enough 
to  be  abused  b^  such  a  notion  as  that  tbcMO 
oaths  are  bindmg ;  I  rather  anspect  that  the 
mind  in  such  eases  submits  willingly  to  a  do- 
eeptioa  of  which  it  »  conscious,  and  prac- 
tises a  fittod  upon  itself.    Let  the  aiost  igno- 
rant peasant  m  this  country  be  asked  this 
question  Mf  a  ruffian  with  a  dagger  at  vour 
heart,  compels  you  to  swear  that  vou  will  on 
the  following  day  burn  your  own  house,  mur- 
der the  friend  whom  you  esteem,  the  wife 
whom  you  love,  or  the   children  of  your 
blood ;  would  you  keep  that  oath  ?  If  he  com- 
pelled you  to  swear  that  you  would  commit 
suicide  and  put  an  end  to  your  own  exist- 
ence ;  would  you  keep  that  oath }  There  is 
no  ignorance  so  brutal  as  to  hesitate  about 
the  answer:   and  yet  it  is  supposed,  that 
these  guilty  and  nnmieate  men  conceive  that 
the  oaths,  whicn  either  wilHngly,  or  upon 
compulsion  they  take,  call  upon  them  for 
obeoience  to  all  the  ordinances  of  captaia 
Tkrttker^  or  any  otlier  ruffian  who  thinks 
proper  to  impose  those   obligations,    even 
though  the  observance  of  his  laws  implies 
the  violation  of  every  moral  duty.    This  abo- 
minable and  ridiculous   system  cannot  bo 
submitted  to :  if  it  be  ignorance,  it  must  be 
disabused— if  it  bo  wickedness,  it  must  be 
punished.    Neither  can  bo  done  with  this 
mcorrigible  people,  except  by  the  laws  speak- 
ing by  their  severest  sanctions :  let  it  then  be 
known  that  by  those  laws,  whoever  admi- 
nisters an  oath  binding  another  to  belong  to 
an  unlawful  society,  or  any  other  illegal  oath, 
must  suffer  death ;  and  whoever  takes  it  wil- 
lingly must  be  transported  into  a  foreign  and 
a  barbarous  land,  torn  from  his  home,  his 
family  and  his  friends  and  condemned  to 
miserable  banishment  for  the  remainder  of 
his  life.    Let  it  be  further  known,  that  the 
same  dreadful  punisliment  must   fall  even 
upon  him  who  takes  such  an  oath  under 
compulsion,  unless  in  ten  days  afterwards  lie 
gives  information  to  a  magistrate  of  all  the 
circumstances  relating  to  his  taking  it,  and 
discloses  the  names  of  those  who  adminis- 
tered such  oath,  and  of  all  those  who  were 
present  at  tlie  administering  of  it. 

Gentlemen  of  the  jury,  1  have  thought  it 
necessary  to  offer  to  your  con&ideratiou  those 


Ifi^ 


Trkk  tftke  Tkmhm. 


h.  D.  1808. 


[166 


obMnrttioMnpoi  the  nature  of  the  kws  in 
force  aeainst  tumultuous  and  unlawful  assem- 
blies. You  see  that  they  are  fully  adequate 
to  your  protection,  if  carried  into  execution 
with  vieour  and  fidelity.  Your  magistracy  are 
invested  with  abundant  power  to  resist  the 
projiress  of  iosurrection  and  to  kniog  offisnders 
to  justice,  if  they  are  disposed  to  do  their 
duty.  The  government  or  the  country  has 
been  vigilant  over  its  interests,  and  by  the 
issuing  of  this  special  commission  has  enabled 
you  without  waiting  for  the  ordinary  period 
of  the  assises  to  inspire  the  wholesome  terror 
of  the  law,  by  prompt  and  speedy  example. 
It  only  remains  that  you,  as  jurors,  should 
perform  your  im|>ortant  dut^,  without  favour 
or  affection^  acquitting  the  mnocent  and  con- 
victing the  prilty,  fearless  of  all  consequences 
and  only  mindful  of  the  solemn  obligation  by 
which  you  are  bound.  Be  assured  that  if 
honest  and  loyal  men  co-opeTate  with  the 
government— if  your  magistracy  are  active, 
your  gentry  vigilant,  and  your  jurors  honest, 
—there  will  be  no  difficulty  in  putting  down 
this  contemptible  and  vet  profligate  and  atro- 
cious insurrection,  and  in  putting  it  down  1^ 
the  sole  force  of  those  laws  against  which  it 
has  ventured  to  raise  its  audacious  head. 

I  cannot  and  will  not  doubt,  that  the  gen- 
tlemen of  the  country  will  in  their  respective 
departments  discharge  their  several  duties— 
I  will  not  sufier  myself  to  believe  that  a  base 
and  unworthy  panic  excited  by  those  despica- 
ble miscreants,  the  lowest  and  vilest  or  the 
community,  shall  be  found  influencing  any 
man  of  character  to  the  dereliction  of  his  duty. 
Fear,  under  such  circumstances,  must  be  as 
imtiunal  as  it  would  be  contemptible ;  the 
facts  which  will  be  disclosed  to  you  upon  the 
present  trial  will  demonstrate  that  the 
wretches  who  affect  to  establish  the  reign  of 
terror  amongst  you  are  panic  struck,  when- 
ever an  honest  man  confronts  them :  in 
cowardly  and  midnight  assassination  they 
show  themselves,  but  whenever  the  loyal  and 
the  brave  look  them  in  the  face  they  fly  in 
dismay. 

Still  less  will  I  allow  myself  to  think  that 
there  exists  an^  sympathy  with  the  professed 
objects  of  the  insurgents,  or  that  any  man  in 
the  rank  of  a  gentleman  can  be  so  infatuated, 
as  to  suppose  that  this  banditti  b  to  be  con- 
nived at,  l>ecause  they  have  affected  to  confine 
their  hostility  to  the  clergy,  and  to  tithes. 
It  is  easy  to  raise  a  clamour  against  the  in- 
stitution of  tithes,  or  any  other  establishment, 
but  let  it  be  renierobered  that  if  the  mob  of 
the  country  is  allowed  to  regulate  anyone 
species  of  properly,  it  will  not  be  easy  to  pre- 
vent them  from  exercising  the  same  authority 
over  any  other,  and  if  the  laity  shall  look 
with  indifference  upon  the  plunder  of  the 
clergy,  they  must  reflect  that  rents  will  be 
soon  subjected  to  the  same  species  of  popular 
reformation.  Let  every  well-judging  man  re- 
member, that  the  establishment  of  religion  is 
necessary  to  the  well-being  of  society,  that 


such  establishment  cannot  be  supported  un« 
less  the  pastors  of  religion  aremaintained^ 
that  by  the  constitution  of  this  country,  the 
title  of  the  clergyman  to  his  tithes  is  exactly 
the  same  as  that  of  any  gentleman  to  his 
estate,  and  that  tlie  same  laws  protect  both  : 
let  it  be  also  remembered,  that  the  complaints 
of  the  people  as  far  as  they  seek  an  abolition 
of  tithes,  are  idle  and  absurd:  it  is  not  the 
man,  but  the  land  that  is  subject  to  tithes. 
Every  man  who  purehases  an  estate  purchasea 
subject  to  the  tithe  estate  of  the  clergyman  in 
the  lands— every  heir  inherits  subject  to  the 
same— every  tenant  takes  his  lease  subject  in 
the  same  manner,  and  if  tithes  were  abolished 
to 'morrow,  the  value  of  lands  would  rise  pro* 
portionably  to  the  landlord,  and  the  amount 
of  rent  would  be  in  the  same  proportion  en- 
creased  a^nst  the  tenant    As  to  the  mode 
of  collecting  tithes,  it  may  possibly  in  some 
instances  be  exceptionable.    I  will  suppose 
that  it  is  so,  for  a  moment,  without  knowing 
how  the  fact  is,  but  will  any  man  of  ordinarv 
understanding,  commit  the  regulation  of  such 
a  matter  to  captain  Tkraher  f  Whenever  a 
grievance  exists,  there  are  legitimate  and 
constitutional  modes  of  complaint,  but  the 
constitution,  the  law,  and  reason  forbid,  thai 
the  reformation  of  pretended  or  real  abuses 
shall  be  entrusted  to  a  savage  and  infatuated 
peasantry,  let  loose  upon  society,  freed  from 
all  the  restraints  which  education  imposes, 
defying  all  laws,  and  enforcing  their  assumed 
authority  by  the  plunder  ana  destruction  of 
property,  and  the  torture  and  murder  of  their 
lellow-creatures :  the  same  remarks  apply  to 
all  other  pretended  causes  of  popular  dis^ 
content— all  the  dearest  rights  of  society  are' 
interested  in  preventing  mobs  from  becoming 
legislators.    In  that  spirit  are  framed  those 
wise  laws  against  tumultuous  assemblies, 
which  you,  gentlemen  of  the  jury,  are  noir 
called  upon  to  carry  into  execution.    I  am 
satisfied,  that  you  will  discharge  your  high 
duty,  faithfully  and  oonscientiouslv,  and  be 
assured,  that  if  every  man  does  his  outy,  there 
is  nothing  to  fear. 

Richard  Irwin,  esq.  sworn. — Examined  bj 
Mr.  Attorney  OeneraL 

Are  you  a  roagistrete  of  this  county?— 
Yes,  sir. 

Have  you  resided  In  this  county  for  the 
last  five  or  sis  months?— I  have,  and  for 
many  years. 

Have  you  had  any  opportunity  of  being  ac- 

3uainted  with  the  nature  and  progress  of  the 
isturbances  in  this  county  ? — I  have. 
Mentron  what  has  been  the  nature  of  them  t 
—People  have  appeared  in  all  parts  of  the 
parish  about  me^  in  arms  at  night,  dressed 
with  white  shirts  over  their  clothes,  going  ta 
the  inhabitants,  arid  swearing  them  to  what 
they  call  the  Tkrether^s  oath. 

What  is  that?— To  keep  secret;  to  attend 
when  called  upon ;  to  observe  the  Threshen  . 
Uapi  ;  not  to  pay  tithes  but  to  the  rector,  and 
to  pay  only  certain  fees  to  their  own  clc rgy« 
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Hmve  they  admiowtered  oatbsf— So  I  have 
uoderstood,  and  it  is  so.  generally  reported. 

Have  they  taken  arois  .'—Not  immediately 
about  me. 

Did  you  fall  in  with  aoy  of  these  disturbers 
at  any  time?~I  got  information  on  the  89th 
of  October,  between  twelve  and  one  at  night, 
that  ^  party  of  Threshert  were  marching  in 
great  force  from  tlie  parish  of  Clonee,  and 
were  coming  to  the  parish  of  CarnygaUan, 
where  they  had  not  before .  appeared,  and 
were  swearing  all  the  people  as  they  went 
along.  lo  consequence  of  tliis  information,  I 
directed  the  permanent  serieant,  who  brought 
me  the  intelligence,  to  collect  as  many  men 
^  he  could  get,  and  that  I  would  be  with 
him,  as  soon  as  I  could  put  on  my  clothes.  I 
then  went  out,  accompanied  by  a  eentleman 
wbo  was  in  the  house  with  me,  and  some  of 
pijservants. 

Did  you  come  up  with  any  part^,  and  at 
what  time?~I  pressed  forward  with  twelve 
fit  thirteen  men,  to  the  place  where  I  heard 
these  people  were  to  assemble,  and  traced 
^hem  from  house  to  house,  where  I  under- 
stood they  were  swearing  the  people,  until  we 
came  to  the  lauds  of  Gortenmore,  in  the 

Earlsh  pf  Carnvgailen;  one  of  the  men  said 
e  saw  the  Thrfithers;  it  was  a  light  night, 
and  I  saw  such  a  body  in  white,  that  it  ap- 
peared like  a  stream  of  water,  till  they  filed 
pffKi  a  turn  in  the  road. 

Were  they  armed ?-^They  were;  1  saw 
two  guns,  and  a  number  of  pitchforks,  sho- 
vels, and  other  weapons. 

What  happened  P— They  stopped  at  the 
bouse  of  William  Costello. 

What  number  of  them  ?— About  one  bun* 
dred  and  fifty. 

What  was  done  then  ?— At  Costello's  house 
they  called  in  a  manner  of  which  I  did  not 
conceive  the  meaning;  then  they  gave  a 
9liout  or  huzza,  which  appeared  as  if  to  en- 
courage tlie  party. 

What  did  you  do? — I  fired  upon  them  im- 
ipediatejy. 

Did  they  remain,  and  give  battle?— No; 
they  ran  in  all  directions;  we  were  coming 
down  a  hill,  and  I  believe  our  shots  did  not 
take  effect.  We  ran  forward,  but  not  being 
?ble  to  run  as  fast  as  the  rest,  and  finding 
there  was  no  opposition,  1  stopped  on  the 
ground  where  the  J'hrethen  had  been,  and  I 
picked  up  pikes,  shovels,  forks,  and  shirts. 

Did  you  take  any  of  that  parly  ?— We  did; 
these  three  men  at  the  bar  were  taken. 

Were  they  in  any  particular  dress?— Grant 
audConnell  had  their  shirts  over  their  clothes, 
when  1  saw  them.  Ferguson  had  not  any 
particular  dress ;  he  was  taken  in  a  bog  hole, 
by  a  man  of  the  corps,  named  Ferguson,  who 
IS  a  jreiatipn  of  the  prisoner. 

Did  they  say  any  thinj^  when  they  were 
brought  to  you?— They  did:  they  confessed 
they  bad  been  sworn  Threshers. 

Did  you  give  them  any  encouragement  or 
VoU  out  any  threat,  to  induce  them  to  make 
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a  confession  ?— I  did  not;  I  kept  them  at  a 
little  distance  and  interrogated  them.  They 
all  said  they  took  the  Threshers^  oath,  but 
each  man  justified  himself  by  saying  ha  waa 
forced.  I  asked  thena,  why  they  went  out 
with  white  shirts  ?  they  said,  they  were  forced 
to  go  out. 

Did  they  say  who  were  of  the  pvty  ? — ^They 
said  they  did  not  know  any  of  the  party  who 
brought  them  out  that  night;  that  they  were 
all  strangers. 

Dki  any  of  them  mention  the  nature  of  the 
oath  ?— I  asked  Ferguson,  for  I  had  most  de* 
pendance  upon  him,  to  tell  the  truth.  He 
said,  he  was  forced  to  swear  to  keep  the  laws, 
to  go  out  when  called  upon,  to  keep  secret, 
not  to  prosecute  a  thresher^  and  not  to  pay 
tithes  out  to  the  rector.  As  to  the  priest's 
dues  he  was  not  particular,  being  a  Pro- 
testant. 

Had  you  any  conversation  with  respect  to 
their  weapons  ?  —I  had ;  my  men  were  find- 
ing fault  with  them.  Grant  acknowledged 
he  had  a  grape  shafts  it  is  a  fork  with  three 
grains,  (^nnell  said  he  had  a  fork,  and  I 
brought  him  one,  which  he  said  was  not  his, 
and  another  being  brought,  he  acknowledged 
it  was  his. 

Was  any  thing  said  about  shirts  ?— Grant 
and  Conneil  had  their  shirts  upon  them ;  and 
when  Ferguson  was  brought,  I  asked  him, 
where  his  shirt  was,  and  it  was  found  in  his 
pocket  wet  and  dirty. 

Richard  Irwin,  esq.  cross-examined  by 
Mr.  Keon. 

At  what  time  was  this? — Between  three 
and  four  o'clock. 

Did  they  disperse  immediately  upon  your 
firing  ?— They  did,  in  all  directions. 

Had  you  any  reason  to  believe  their  shirts 
were  on  them,  at  the  time  they  were  taken  ? 
— One  of  the  men  told  me,  they  had  not  their 
shirts  on  when  tbey  were  taken,  but  being 
found  in  their  pockets,  my  men  put  them  on. 

They  said,  they  were  compelled  by  force  to 
take  the  oath  ?— They  did. 

Did  they  all  say  so?-~They  all  said  the 
same  thing. 

Did  they  say  at  wluit  time? — ^They  said, 
they  were  compelled  several  days  before,  and 
that  the  party  who  swore  them,  came  to  them 
that  night,  and  took  them  out  with  them. 

Did  you  not  know  Ferguson  to  be  a  loyal 
man  ? — 1  did  for  some  time  before. 

Court. — You  say  you  dki  not  hold  out  any 
hope ;  if  you  did.  not,  how  came  they  to  men- 
tion any  thing  to  you  ? — They  conceived,  that 
saying  they  were  forced  would  save  them  from 
prosecution. 

Mr.  Keon.— -Then  they  were  in  terror? — 
No,  save  being  in  custody;  tbey  were  not 
put  in  terror  by  me :  they  conudered  they 
could  not  be  prosecuted,  alleging  that  what 
they  did  was  by  force. 

Have  vou  any  reason  to  think,  that  your 
men  used  force  to  them,  to  outke  them  con- 
fess ?--l  have  not. 
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Edmard  Gallagher  sworn.— Examined  bj 
IVlr.  Sergeant  Moore, 

Arc  you  a  yeoman  ?— Yes. 

In  what  corps? — In  the  Camygallen  corps. 

Were  you  out  in  the  month  of  October  last, 
with  Mr.  Irwin  ? — I  was. 

When  was  it? — I  do  not  accurately  remeni* 
ber  the  night ;  I  was  out  with  him  the  night 
these  men  were  taken.  We  went  in  search 
of  those  people,  called  Thretken.  We  came 
up  with  them  at  Gortenmorc,  at  William  Cos- 
tello*s  house. 

Did  your  parly  fire  upon  them  ?— We  did. 
■  Were  there  manjr  ? — A  great  number. 

What  hour  was  it  ? — ^We  left  home  about 
one  o'clock,  and  had  gone  about  two  miles 
and  a  half. 

What  was  the  effect  of  the  fire  ?— They  ran 
at  tlie  first  or  second  fire« 

Did  you  pursue  any  of  them? — I  didf  I 
pursued  them  and  was  the  most  speedy. 

Did  you  come  up  with  any  of  them  ?— I 
did. 

IIow  many  ?-"Two. 

Didvou  take  them?— -I  did;  these  two, 
Connefl  and  Grant. 

IIow  far  did  you  run  from  the  time  they 
broke,  until  you  took  them  ?— Not  very  far, 
Qnly  a  small  ang^e  of  a  bog;  it  was  not  near 
a  quarter  of  a  mile. 

:  Had  they  any  thing  in  their  hands  F — ^They 
had ;  one  had  a  fork,  and  the  other  had  a 
grape  handle.  As  I  ran,  my  waistcoat  flew 
open  and  my  shirt  appeared,  upon  which  they 
came  up  to  me.  They  did  not  consider  me 
to  be  one  of  the  enemv,  but  thought  I  was 
one  of  themselves.  1  desired  them  to  stand, 
in  the  king's  name,  or  I  would  shoot  them. 
Upon  which,  they  said  they  were  unfortunate, 
as  they  did  not  know  we  were  so  near,  or  they 
might  have  escaped. 

.  Had  they  any  thing  on  their  hats,  or  over 
their  clothes ?~They  had  not;  but  when  I 
V>ok  the  second  man,  I  called  out  to  the  rest  of 
our  party  for  assistance,  and  upon  their 
coming  up  we  searched  these  men,  and  found 
shirts  111  their  packets. 

Did  you  see  any  other  shirts  f— I  did,  upon 
the  party  who  ran  away. 

Did  you  see  any  others  ?— I  did,  in  the  bos 
next  morning ;  we  found  several  there.— Did 
these  men  say  what  they  were  ? — They  said, 
they  were  forced  from  home  by  a  body  of  the 
2ytrcshcr$, 

Tlien  they  admitted,  they  were  out  with 
the  parly?— They  did. 

Edward  Gallagher  cross-examined  by 
Mr.  Keon. 

This  was  a  moon-light  nigh  I? — It  was. 

How  near  were  you  to  the  party  when  you 
fired  ?— -I  cannot  say ;  we  were  within  shot. 

They  ran  a  quarter  of  a  mile  ? — Not  quite. 

They  ran  very  fast  ?— As  fast  as  they  could. 

How  long  should  you  be  going  that  dis- 
tance .'-'Aboul  five  minute?.  • 


These  two  men  turned  beck  towards  you  ? 
—They  did. 

What  reason  have  you  for  supposing,  that 
your  shirt  caused  them  to  turn  back  ? — 1  have 
a  reason  for  supposing,  tlmt  they  did  not  know 
me;  but  seeing  my  shirt  open  and  exposed, 
they  thought  I  was  one  of  themselves. 

Had  they  time  to  take  off  their  shirts  aod 
put  them  in  their  pockets,  if  they  had  them 
on  when  you  fired?— It  is  possible  tb^ 
might. 

Is  it  more  than  possible  ? — I  cannot  say. 

Could  you  do  it  in  that  space  of  time? — It 
is  possible  I  could. 

You  do  not  know,  whether  these  men  be- 
longed to  the  body  or  not? — I  cannot  swear 
to  that. 

Do  you  not  suppose  they  were  greallj 
frightened  and  bewildered,  not  perfectlv  in 
their  senses,  nor  as  cool  as  if  tliey  had  not  been 
taken? — ^\^ery  likely  they  were  noL 

Did  you  threaten  to  do  them  any  harmf— • 
I  did  not. 

A  Jaror.— You  say  you  lost  sight  of  them  } 
-I  did. 

Do  you  think  it  possible,  they  could  havo 
taken  off  their  shirts  while  they  were  outolF 
your  sight?— They  might. 

Ephraim  Gilhooly  sworn.— Ezamioed  by 
Mr.  Webber. 

Are  you  a  yeoman?— Yes,  sir. 

In  whose  corps  ?— In  captain  Irwin's. 

Do  you  recollect  being  upon  service  on  the 
29th  of  October  last?— I  do. 

Upon  what  service  ? — ^He  brought  me  out 
along  with  him,  to  suppress  a  meeting  of  theaa 
Threihert^  who  were  gathering. 

Where  did  you  go  tof-^To  Gortenmore, 
where  we  came  up  with  a  body  of  men,  whom 
I  saw  very  plain. 

Was  any  thing  particular  in  their  dress  ?<-^ 
There  was ;  they  appeared  in  white. 

What  number  were  there? — ^They  appear* 
^d  as  long  as  a  corps  of  yeomanry. 

What  was  done  ?— We  got  orders  to  fire. 

Did  you  fire  ? — We  dW. 

What  happened ?— They  retreated;  thej 
ran  away. 

What  did  you  do? — I  pursued  with  the  real 
of  my  company  ?  and  there  were  two  taken 
by  Gallagher. 

Did  you  see  any  other  ?— I  did ;  I  aaw  the 
prisoner  Ferguson. 

W  here  did  you  see  him  ? — I  saw  the  appear- 
ance of  a  man,  lying  on  his  mouth  and  nose 
upon  a  shaking  scraw,  in  dark  clothes,  and 
his  hat  off;  upon  seeins  him,  I  said,  '*  Boys, 
here  is  one  man  pinned.''  He  raised  himself 
with  a  crape,  and  I  pointed  my  piece  at  him, 
and  saia,  I  would  blow  his  brains  out ;  he 
dropped  the  erape,  and  corporal  Ferguson, 
coming  up,  a&ea,  was  that  James  Ferguson  ? 
he  answered,  it  was. 

W  hat  was  done  with  him  ?— He  was  brought 
to  the  captain. 

Point  him.  out?— This  is  the  man.  [Poiutf* 
iog  to  the  prisoner,  James  Ferguson.^ 
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Wm  there  e  ihirt  upon  bim  ?— lie  had  not 
a  ihbl  over  him ;  but  he  had  one  with  him, 
which  was  wet  and  dirtj. 

Bkkmrd  Irmn,  esq,  eiamUied  again. 

.  Did  joo  see  anj  shirt  with  the  prisoner, 
Fer|{uson } — I  understand  Uiat  corporal  Fergu- 
ioiiy  being  a  relation  of  the  prisoner,  permitted 
hini  to  put  up  his  shirt ;  I  made  him  take  it 
4Mit  of  his  pocket;  it  was  wet  and  dirty,  and 
I  made  him  put  it  oa 

Efhrmm  Gilkooly  cross^ertmined  hj 
Air*  Jkeoii* 

Tou  did  not  take  any  of  these  men  your^ 
aelf  ? — No :  uDon  my  return  I  saw  those  two 
men  with  Gallagher. 

Tb^  had  no  uiirts  upon  them  at  that  time  ? 

Nor  had  Ferguson  as  yoo  saw,  for  he  ap* 
peered  in  dark  ckHhea^— He  had  not. 

Wereyou  thefirst  that  saw  him  ?— I  was : 
*  the  other  men  passed  him ;  but  taking  notice 
of  faun,  I  went  ckise  to  him,  and  disoovend 
Um. 

Did  yon  continue  with  liim,  until  he  was 
g^ven  to  the  captain  ?— I  did. 

Are  you  certain  he  hao  a  grape  handle  in 
his  hand  ?— He  had,  or  a  stake  liLe  it 

Serjeant  Ifeodtwom.— Eiaminedby 
Mr.  Attorney  General. 

Are  you  a  yeoman?— Yes,  sir. 

Were  you  out  this  night,  which  has  been 
ipoken  of,  with  captain  Irwin  P^I  was. 
.    Do  you  know  the  prisoner.  Grant  P — I  do : 
Im  was  in  custody  of  Gallaglier,  when  i  came 
up ;  .but  I  was  pretty  convenient  to  him. 

You  mean  close  to  him  ?— 1  do. 

Was  he  searched  ?— They  were  both  search- 
ed ;  one  man  had  a  shirt  under  his  arm,  the 
other  had  a  shirt  in  liis  poclEct.  It  was  Grant, 
I  think,  who  had  the  shirt  under  his  arm. 

Serjeant  IToo^  cross-eiamined  by  Mr.  Keon, 

You  were  not  the  first  who  came  up  ? — I 
was  not :  Gallagher  had  made  them  prisoners. 

And  you  cannot  swear,  that  they  had  those 
shirts  in  the  manner  you  menlion,  at  the  time 
th^  were  taken  f — I  cannot 

Nor  that  you  saw  them  among  the  party 
you  firod  upon? — Not  to  know  them;  the 
pai^  lan,  and  we  pursued  them. 

DEFEICCB. 

Miitrgnrti  WDomdl  sworn.— Examined 
by  Mr.  Keon, 

Do  you  reeoUect  the  99th  of  October  last? 
^— I  recollect  the  night,  when  Ferguson  was 
tdcen. 

Did  you  see  him  that  night? — I  did. 
.  Upon  fdiat  occasion  P — There  was  a  woman 
in  my  house,  a  sort  of  a  midwife,  and  he 
wantod  this  woman  to  go  to  his  wife,  who 
wis  not  well,  to  keep  company  with  her,  that 
kiji^l^t  the  better  slay  away;  the  woman 


Tnali  afih^  Threiken. 

was  not  fit  to  go  out,  by  reason  of  having  got 
a  cold,  attending  another  woman  some  lew 
nights  before. 

How  long  was  he  in  your  hotise  ?— He  was 
in  it  from  the  time  he  came,  till  about  ten. 

Did  he  say  any  thing?— Mv  man  desired 
him  to  stay  a  little  longer ;  but  he  saki  it 
wouki  be  unkind  to  suy  away  longer.  But 
he  would  not  go  with  these  Tkretkert^  if  they 
tore  bim-off  his  horse;  and  he  was  always 
talking  against  them. 

I^itwgmret  JifDovetf  cross-examined  by 
Mr.  Attorney  General, 

You  have  known  Ferguson  a  tong  time  P— 
I  have. 

He  was  talking  very  often  against  those 
Tkmkeri  f^Ht  was. 

And  regretted  much  that  they  swore  him  ? 
—He  was  always  angry  at  than. 

How  k)ng  have  they  been  in  the  country  P 
—I  cannot  say ;  the  report  of  them  was  in  the 
country  long  enough. 

Did  you  ever  hear  him  say,  they  had  sworn 
him  ? — I  did  not 

He  kept  that  a  secret  from  you  P— He  never 
told  me ;  but  said,  he  would  not  go  among 
them.  He  saki  he  wouki  not  walk  with 
tbeoii 

Had  he  a  abirt  in  his  pocket  P-i-He  had  not ; 
but  had  one  upon  him. 

Did  you  search  his  pocket ?'-I  did  not; 
but  he  was  with  roe  all  oay,  beetling  flax. 

Did  he  dine  with  yon  P— No,  he  went  home 
to  dinner,  and  came  back  to  finisli. 

How  do  you  know  he  had  no  shirt  in  his 
pocket?— Because  his  coat  was  off. 

And  therefore  he  had  nothing  in  his  pocket  ? 
—To  be  sure. 

And  he  came  back  at  ten  o'clock  at  night ; 

,was  that  to  beetle  flax?    Had  the  Threshers 

been  out  that  night  before  he  left  you  ? — No. 

Had  you  heardthey  were  to  be  out  P— It  was 
a  common  report  they  were. 

Wliom  did  you  hear  say  it  ?— I  cannot  say, 
there  were  so  many  said  it 

Did  Ferguson;  say  they  were  to  be  outP— - 
He  did ;  but  he  came  to  shun  them. 

Did  be  sav,  he  was  shunning  them,  because 
he  heard  tnev  were  to  be  out? — He  did 
not;  but  said  he  wanted  to  get  away,  as 
it  was  ungrateful  to  his  wife  to  stay  so  long 
from  her. 

Ho  told  you  that,  having  first  said  he  came 
to  shun  them  ?— He  dki. 

lie  wanted  the  midwife  to  go  to  his  house  ? 
—He  did. 

And  his  wife  was  afraid  of  being  alone P — 
She  had  a  labour  upon  her  at  the  time. 

When  was  she  brought  to  bed  ? — In  a  few 
days  after. 

Did  you  ever  see  any  of  these  Tkre$Mert  f 
— I  never  did :  I  would  go  into  an  auger  hole 
to  avoid  them. 

It  is  generally  late  at  night,  that  these  peo- 
ple go  about,  and  force  innocent  people  out 
of  their  beds  P— It  is,  sir. 
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Between  eleren  and  twehe,  and  one  in  the 
morning  ?— I  do  not  know  at  what  time  thej 
besin. 

VVas  not  ten  o'clock  the  most  likely  lime 
for  the  Thrtihen  to  begin  their  diversions  ?— I 
do  not  know. 

Did  you  bear  of  the  bog  where  the  priaooer 
was  taken  P — I  did. 

How  far  is  that  from  bis  house?— Two 
nile. 

Did  he  go  there  to  avoid  the  Tkruken  f 
— ^No .  He  went  there  for  a  woman  for  his 
wife. 

What  b  the  name  of  the  woman  who  lives 
in  the  bog -hole?— I  can't  tell. 

Was  it  to  get  a  woman  for  his  wife,  or  to 
hide  from  the  Tkrahert,  that  he  went  to  the 
boe  ?—!  will  take  no  oath  about  that. 

Did  he  take  a  shirt  in  his  pocket  to  keep 
the  midwife  warm,  as  she  came  along ;  and  a 
shaft  in  his  hand  to  knock  her  down,  if  she 
refused? 

[Witness  would  not  answer.] 

Jarymm.—- How  far  b  your  house  from  Fer- 
guson's ?— Not  far. 

Is  it  within  hearine?— It  is  within  calL 

Could  a  great  crowd  of  Thre^ert  have  coma 
to  his  house  without  your  knowing  it  ?— There 
misbt. 

Would  they  have  passed  by  your  house  ?— « 
Ue  b  an  innocent  man,  and  they  never  call 
for  him^  because  be  is  not  fit  for  their  pur- 
pose. 

Did  you  hear  of  their  being  about  you  that 
nieht?— I  heard  them  going  through  the 
huls. 

Coar/.— Were  they  near  you  P— No. 

How  near  were  they  to  you?— Within  a 
call  of  us. 

Did  you  see  them  ?— No :  I  beard  their 
shouts. 

Arthur  M^Clean  swom.-^Examined  by  Mr. 

KeoH. 

Do  you  know  James  Ferguson  ? — ^I  do. 

Did  you  see  him  on  the  99th  of  October  P— 
He  came  to  my  bouse  late  in  the  evening  of 
the  night  he  was  taken. 

For  what  purpose  ? — He  came  to  strive  to 
shun  that  party. 

Did  he  make  any  declaration  that  he  so  In- 
tended?—He  did. 

What  did  he  savP — He  told  me  he  was 
afraid  to  be  caught  by  them,  as  he  went  out  in 
order  to  secure  bis  cattle. 

At  what  time  ?— About  night-fall. 

How  long  did  he  stay  with  you?— Not 
long ;  for  he  went  to  settle  his  cattle,  before 
the  night  fall.  I  thought  he  would  have 
come  back;  but  he  was  caught  by  these  peo- 
ple. 

Did  you  see  any  more  of  him  P — ^No. 

A  Juror, — Were  you  not  afraid  they  would 
have  caught  yourself?— I  kept  out  of  their 
way. 


Arthur  M*Cl^an  cross-examined  by  Mr« 
Solicitor  GeneraL 

You  say  he  came  to  you  about  night-fiill  } 
how  long  did  he  remain  ? — About  twenty  mi* 
nutes. 

Then  he  was  twenty  minntes  with  you,  hid- 
insfirom  the  Thrahen  f — Yes. 

Gottr^— Washe  hidhigP— He  wasatriviog 
to  leave  their  way. 

Mr.  SoUeitor  General— What  reason  have 
you  to  know  that  P— I  was  hidinjg  myself 
from  them,  and  he  came  to  stay  with  me. 

How  &r  is  your  house  fh>m  hb  P-— About 
100  yards. 

Was  his  wife  sick  at  your  house  ?-*No. 

Had  you  seen  him  in  the  morning  of  that 
dav  P— I  had. 

What  was  he  doing  ?— He  waa  drvms  flo 
at  McDowell's.  * 

Did  he  dine  there  ?— I  can't  tell: 

Did  he  go  there  in  the  evening?— I  canl 

Did  you  hear  the  Tkreihers  that  mght  P— I 
did. 

How  long  after  FeigjBiOB  left  ymir.--It  waa 
an  hour. 

Ferguson  did  not  like  them  ?«~He  dkl  not ; 
he  always  said  so. 

He  regretted  he  wu  twomP— No»  not  to 
me. 

Did  he  tell  you  he  was  sworn  ?— He  did. 

How  long  was  that  before  he  was  taken  P-« 
I  can't  tell. 

Was  it  sis  weeks  P— No,  about  a  fortnight* 

How  long  had  hebcenswom  before  he  tokl 
you  P— Two  days. 

Does  not  captain  Irwin  live  ui  that  neigb* 
bourhood  ? — He  does. 

What  relation  are  you  to  the  prisoner  Fei^" 
guson?— I  an  his  brother-in-law. 

[The  other  t^  prisoners  did  not  call  any  wit- 
nesses.] 

Defence  closed. 

SVXXIIIO  UP. 

Lord  Chief  Justice  Dawaet .— (afler  stating 
tlie  indictments)  In  support  of  th^M  charges, 
several  witnesses  have  been  examined,  and 
their  evidence  is  strong  to  show  the  jury,  that 
the  prisoners  were  of  the  party  illegally  and 
tumultuously  assembled— the  prisoners  are 
taken  recently  after  the  dispersion  of  the 
party,  and  Ferguson  was  lying  on  his  face 
concealing  himself. — ^The  circumstance  of  the 
shirts  is  unaccounted  for  by  the  prisoners,  and 

gentlemen,  you  will  determine,  whether  they 
ad  them  for  any  purpose,  but  that  of  being 
out  with  the  party. 

But  it  does  not  rest  uDon  this;  for  each  of 
the  prisoners  acknowleaged  to  Mr.  Irwin,  that 
he  had  taken  the  Thre$her$  oath,  and  that 
they  were  of  the  party,  but  they  alleged  they 
were  forced.  With  regard  to  that  defence, 
when  a  man  attempts  to  excuse  a  criminal 
act  upon  the  plea  of  forcej  it  is  incumbtnt 
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upon  him  lo  mftke  oul  thit  case  b^  clear  and 
tatlsTictory  evidence.  The  criminal  act  is 
clearlv  proved,  and  there  ought  to  be  evidence 
equally  clear  and  satisftctoiy  to  show,  that 
foree  was  operating  upun  him.  There  is  no 
evidence  produced  oy  two  of  the  pri^ners  at 
all  tending  that  way. — Ferguson  has  eia* 
mined  two  witnesses  to  estal>lish  the  fact, 
(Here  his  lordship  stated  their  evidence.)  The 
prisoner  is  seen  by  the  witnesses  in  the  even* 
ing,  and  at  ten  o*clock,  and  he  is  taken  about 
three  in  the  morning : — he  declared  he  was 
afraid  of  the  TkrtMktrtj  but  you  will  determine 
whether  he  did  any  rational  act  to  keep  out  of 
their  way.  But  it  appears  upon  the  cross-ex- 
amination of  Arthur  M*Clean,  that  Ferguson 
was  sworn — but  he  did  not  state  in  what 
manner  he  was  sworn.  Therefore,  i^entlemen, 
you.  will  determine,  whether  this  evidence  can 
funiish  any  reasonable  mund  of  defence. 
When  a  man  sets  up  the  defence  of  force,  he 
admits  the  fact  charged  against  him,  and  the 
defence  of  force  ousht  to  to  be  clearly  proved. 
You  will  judge,  wnether  Fer^^uson  was  out 
that  night  in  consequence  of  force  operating 
upon  him,  for  even  supposing  force  to  have 
been  used  upon  a  former  occasion,  that  will 
not  excuse  him  for  joining  the  party  on  that 
night  Force  can  oolv  excuse  by  its  continu- 
ance, and  unless  you  think  he  was  there  that 
night  by  force,  the  first  indictment  Is  main- 
tained. 

With  regard  U>  the  others  for  taking  the 
oath,  the  evidence  depends  upon  the  testi* 
mony  of  Mr.  Irwin,  supported  with  respect  to 
Ferguson,  by  the  admission  of  one  of  the 
witnesses  in  the  defence.  Mr.  Irwin  was  in- 
terrogated, whether  he  had  held  out  any 
hopes  to  the  prisoners  or  excited  their  fears 
to  induce  them  to  confess,  for  a  confes- 
sion so  obtained  could  not  be  received  in  evi- 
dence.— You  heard  his  answei,  and  to  apply 
the  evidence  against  the  prisoners,  vou  must 
believe,  that  the  confession  was  \'oluotariIy, 
and  if  you  are  satisfied  of  that,  you  will  next 
determine,  whether  the  oath  was  of  that  na- 
ture  which  is  stated  in  the  indictment,  im- 
porting to  bind  them  to  be  of  the  Society 
of  Tkretkert ; — the  evidence  is  submitted  to 
your  consideration  and  you  will  decide  whe- 
ther the  prisoners  are  guilty  of  all  or  any,  and 
which  of  the  charges  contamed  in  the  several 
indictments. 

TheJurtf  retired,  and  in  ten  minutes  re- 
turned a  verdict,  Guilty,  upon  all  the  indict- 
ments. 
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I  criminal  intention,  but  was  sncfkine  merely 
I  in  jest,  the  prosecution  was  relinquished  ami 

;  he  was  acquitted. 

Jamu  Ftrgutoa^  Michael  Grants  and  Jam€$ 
Conneil,  were  called  up  for  judgment. 

Lord  Chief  Justice  Diwiiei.— You  Imve  all 
of  you  been  convicted  of  taking  an  oatli  to- 
hind  you  to  a  hiwless,  criminal,  and  most  atro- 
cious banditti,  who  have  disturbed  the  peace 
of  this  country.    Men,  who  have  conducted 
themselves  as  you  appear  to  have  done— who 
have  deserted  the  industry  bv  which   you 
could  have  maintained  yourselves  and  your 
families,  and  who  are  wicked  enough  to  bind 
themselves  by  a  prophaneoath,  to  obey  the 
lawless  commands  of  others,  whoever  they 
shall  be — ^bave  made  themselves  too  danger- 
ous to  remain  in  the  country  a  moment  longer 
—You  will,  each  of  you,  be  transported  for 
your  lives,  and  the  country  which  you  and 
your  associates  have  infested,  will  hc'rrlievcd 
from  the  nresence  of  men,  cap:il>le  of  such 
abominable  wickedness,  as  to  bind  yourftclvcs 
by  an  oath  to  commit  any  atrocity  whatever 
which  you  mty  be  desired  by  a  confcilcrate 
to  commit.    Therefore  when  the  public  hear, 
that  you  are  sent  from  your  friends  ami  fami- 
lies never  to  return,  and  any  man  asks  ttie 
reason  of  it,  let  him  be  told,  that  it  is  for  tak- 
ing the  Threshers  oath,  and  he  will  be  satis- 
fiM,  that  the  punishment  does  not  exceed  the 
criminality  of  the  act.    Every  man  will  feci  a 
conviction,  that  those  who  bind  themselves 
by  an  oath  to  disturb  society,  make  war  upon 
their  peaceable  neighbours.— Thev  assemble 
in  crowds  for  the  destruction  of  the  property 
of  their  unoffending  country  men. — Every  man 
must  feel,  that  the  just  punisliment  of  such  an 
offender  is,  to  remove  hini  from  the  country, 
which  he  has  made  unhappy.— Such  is  your 
fate,  and  f  hope  your  example  will  show,  that 
no  man  can  violate  the  public  peace  or  enter 
into  these  confederacies  with  impunity.    Tho 
mere  act  of  confederation  is  productive  of  so 
much    mischief,  that  it  alune  is    sutlictent 
ground  for  supporting  the  sentence  which  rt*. 
moves  you  from  the  country,  for  ever.— You 
must  be  transported  for  lite. 


Wednesday^  December  17/A,  1806. 

James  Donnelly,  a  sheriff^s  bailiff',  was 
arraigned  upon  an  indictment  charging  him 
with  delivering  threatening  messages  from 
the  Threshert  to  the  persons  summoned 
to  attend  the  juries  at  this  special  commission. 
—He  pleaded  not  guilty,  and  it  appearing 
upon  the  evidence,  that  the  prisoner  had  no 


Longford. 

The  judges  opened  their  commission  on 
the  18th  of  December,  1806,  and  on  the  19th 
the  following  grand  jury  was  sworn : 


Sir  Thos.  Fethcrston, 
Hon.  Wra.  Moore, 
Rd.  L.  Edge  worth, 
Kicbard  Fox, 
Samuel  Ahmuty, 
John  Felherston, 
Wm.  Thompson, 
Henry  Montfonl, 
John  Bell, 
Wm.  Bond, 
Geo.  U,  Fetherston, 


Ralph  Lennon 
I.  H.  Robinson, 
Mat.  Crawford, 
Thos.  Lennon, 
Robert  JcKSop, 
Ahmuty  Richardson, 
Thomas  Bond, 
John  Batlev, 
Edward  (VUcilly, 
Samuel  Crawford, 
Arthur  Richardson.* 
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•  Mr.  Baron  George  addressed  the  grand 
jury,  in  a  charge  containing  the  same  topics, 
as  deUvcrcd  to  the  grand  jury  at  Castlebar. 

Thomas  FiTtsiuoNS,  Patrick  Cotle, 
farmer,  James  Kilbride,  and  Patrick 
CoYLE,  labourer,  were  indicted,  for  that  they 
on  the  SOth  of  November,  1806,  did  assume 
the  denomination  of  Thretkers,  and  under 
that  name  did  rise,  assemble  and  appear  by 
nieht,  armed,  to  the  terror  of  his  majesty's 
subjects— against  peace  and  statute.  There 
was  a  second  count,  charging,  that  they  bcine 
armed,  tumultuously  did  rise,  assemble  and 
appear,  to  the  terror  of  the  king's  subjects. 
And  a  third  count,  that  they  wore  a  particular 
badge,  to  wit,  straw  round  their  heads,  with 
straw  caps,  and  so  wcarine  such  badge,  tumul- 
tuously did  rise,  assemble  and  appear  by 
night,  &c.  against  peace  and  statute. 

The  prisoners  pleaded.  Not  Guilty,  and  the 
following  jury  was  sworn : 


W.  B.  Montford, 
James  Gregg, 
Richard  Webb, 
Alexander  Kingston, 
Thomas  Coates, 
Andrew  Clogber, 


Andrew  Bell, 
John  Bickerstaff, 
J.  A.  Goldsbury, 
Daniel  Murray, 
James  Wright, 
Newcom.  Armstrong. 


Mr.  Sergeant  Moore, — My  Lords,  and  Gen- 
tlemen of  the  jury ;  in  the  prosecution  of  the 
proceedings  under  this  special  commission, 
his  majesty's  attorney  general,  whilst  he  has 
spared  himself  no  labour,  has  very  liberally 
participated  with  his  learned  friends,  the 
important  duty  of  making  the  opening  state- 
ment in  the  several  cases  that  have  been 
brought  fortrard  for  trial;  and  in  this  arrange- 
ment, it  devolves  upon  me  to  state  the  parti- 
culars of  the  present  case,— the  general 
nature  of  the  offences  with  which  the  prison- 
ers are  charged,  and  the  general  principles  of 
the  statutes,  which  have  oeen  from  time  to 
time  enacted  for  their  suppression  and  punish- 
ment. And,  gentlemen,  I  regret  the  less 
that  this  duty  has  been  assignea  to  me,  when 
I  consider  to  what  an  inconsiderable  extent 
the  mischief  has  existed  in  this  country,  and 
the  early  and  zealous  disposition  manifested 
by  all  classes  to  resist  it,  in  the  first  instance. 
If  indeed  it  were  otherwise, — if  the  mischief 
complained  of  had  made  a  more  extensive 
progress  amongst  you,  than  it  has — if  there 
were  any  thing  that  required  the  exercise  of 
extraordinary  ability  and  judgment,  I  should 
lament,  that  in  the  discharge  of  our  alternate 
functions,  it  should  have  fallen  to  my  lot,  to 
preclude  the  county  from  the  advantage  of 
the  ^reat  talents  which  my  right  honourable 
and  Teamed  friend  so  eminently  possesses. 

Gentlemen,  it  is  right,  and  must  be  satis* 
factory  to  you,  that  I  should  shortly  state,"  not 
what  merely  relates  to  this  particular  case 
and  your  particular  county,  but  what  my  ex- 
perience and  observation  of  this  confederacy 
nas  been  in  other  places^  where  its  delusions 
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apd  its  mischiefs  have  been  more  extensively 
diflfiisH;  and«  gentlemen,  it  seems  to  me, 
that  its  general  character  is  that  of  sn  asso* 
ciation,  certainly  of  very  wicked  and  evil  de- 
signing persons,  but  not  of  any  rank  or  influ- 
ence in  the  community ;  and  what  must  be  a 
consolation  to  the  mind  of  every  good  sub- 
ject, not,  as  I  conceive,  partaking  of  any  poli- 
tical complexion,  or <:onfined  to  any  particular 
party  or  persuasion  of  people.  Their  pro- 
fessed object  is  that  of  regulating  the  pay- 
ment of  tithes,  and  certain  dues  customarily 
taken  by  the  clergymen  of  the  Roman  Cn- 
tholic  persuasion,  and  the  rates  and  prices  of 
manual  and  manufacturing  labour.  These 
appear  at  least  to  be  their  professed  objects ; 
and  the  great  instruments  by  which  tlicy 
seek  to  attain  their  ends,  seem  to  me  to  be,— 
alternate  terror  and  delusion — hope  and  fear 
-*vain  and  wicked  promises — oaring  and 
atrocious  threats, — amplified  and  false  reports 
of  the  numbers,  and  strength,  and  success 
of  the  association, — of  the  benefits  which 
they  profess  to  achieve,  and  of  the  grievances 
which  they  pretend  to  redress. 

With  regard  to  terror  and  compulsion,  the 
mean  excuses  of  the  timid  and  half-inclined, 
I  ani  happy  to  say,  for  the  honor  of  the  coun- 
try in  genera],  that  they  have  had  very  little 
influence  in  forwarding  this  wicked  associa- 
tion— in  your  county  none  whatever ;  indeed 
if  the  law  were  silent  upon  the  subject,  the 
truly  brave  man  would  find  the  principles 
which  ought  to  govern  his  honor  and  direct 
his  duties,  written  in  his  own  heart.  He 
would  find,  that  the  degree  of  force  which 
ought  to  influence  a  firm  and  courageous 
mind,  should  be  immediate  and  irresistible, — 
not  admitting  of  the  means  of  repulsion  or 
resistance;  of  any  interval  for  escape  or 
parley;  of  any  opportunity  for  evasion,  or 
avoidance.  Gentlemen,  after  what  you  have 
heard  so  fully  and  ably  explained  from  the 
bench,  upon^  the  subject  of  compulsion  and 
inevitable  necessity,  as  constituting  a  defence 
for  entering  into  unlawful  engagements,  I  do 
not  feel  it  necessary  to  say  any  thing  upon 
that  subject  in  a  case,  the  circumstances  of 
which  cannot  possibly  admit  of  a  plea  of  that 
nature;  but  I  am  happy  in  the  opportunity 
of  mentioning  the  c^eneral  expenence  we 
have  had  of  the  resolute  and  successful  re- 
sistance given  by  individuals,  some  of  them 
in  the  most  humble  conditions  of  life,  to  the 
progress  of  this  combination,  and  in  propor- 
tion as  this  spirit  obtains  and  is  cherished 
amongst  the  people,  in  proportion  as  they 
shall  disdain  to  yield  a  prostrate  and  passive 
submission  to  the  presumptuous  ordinances 
of  this  wicked  association ;  in  the  degree  that 
the  magistrates  and  other  civil  authorities  of 
the  county,  shall  discharge  their  duties  with 
fidelity  and  vigilance:  this  combination  called 
"  Threthert**  will  decline  and  dissipate,  and 
at  length  vanish  and  sink  to  nothing.  By 
resisting  the  evil  in  tlie  first  instance;  by 
opposing  its  first  approaches,  and  defeating 
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its  fir»t  array  on  the  verge  of  your  county,  tfic 
coaiDiunicatiun  of  this  mortal  contusion  lias 
been  prevented  ;  and  the  mUgiiided  mstmers 
at  the  liar,  as  they  arc  liic  first,  will,  I  trust, 
be  the  last  victims  of  this  unhappy  ilcluMon 
within  your  county. 

GcnQcmcn,  the  progress  of  this  comniis- 
lion  lui<,  besides  many  other  s;iiutary  ctfrcts, 
firoduccd  this  very  suii.sfactory  unc  tor  the 
country, — that  it  is  now  pronounciil  I'roin  the 
higkicstaulbority,that(it  the  vrucrahic  judges 
on  lite  Lcnchy  that  the  several  laws  relaluii: 
to  tumultuous  assembhes  are  now  in  full 
force:  and,  besides  that  there  remains  no 
doubt  of  the  existence  of  those  laws,  no  man 
can  fail  to  undcrbtand  them  in  all  their  parts 
and  enactments,  they  luve  been  so  often  ami 
M>  fully  explained  and  ohser\ed  u|Hin.  it  is 
indeed  the  nature  of  this  code  of  laws  (made 
for  times  of  public  inquietude),  to  remain  dor- 
inaiit  and  inactive  in  periods  of  public  rcpo>c ; 
but  they  sleep  without  expirmi;;  and  the 
moment  riot  and  disorder  appear  ui  the  coun- 
trv,  those  suiutary  laws  are  called  into  imme- 
diate force  and  activity;  and  they  att'ord  an 
extensive  and  ample  remedy  tur  every  evil 
which  can  ariae  Irum  tumultuous  and  unlaw- 
ful assemblies  of  every  kind  and  description, 
and  arc  so  appropriated  to  Mich  disturbance!^, 
that  there  is  not  a  ^r  ad. it  ion  of  lliis  species 
of  crime  from  the  })i;;hcst  to  the  lowest,  Irum 
the  moment  of  putting  on  the  straw  girdle 
and  cap,  the  while  shirt,  or  any  other  badge, 
through  all  the  stages  of  insurrection,  to  the 
very  confines  of  treason  itself,  which  these 
Uws  have  not  accurately  pointed  out  and 
provided  against. 

Gcntlciuen,  it  was  my  intention,  and  pcr- 
liaps  it  would  have  been  tlie  natural  scope  of 
my  addrcbs  to  yuu,  lu  liuvc  explaintd  lhe>e 
three  several  acts  of  parliainriit,  the  l.Mli  and 
ICth  of  his  present  nia)i'>>ty,  railed  the 
•«  Whileboy  Act,"— the  27lli  oi  hi^  nujoly, 
and  the  .S6th.  But  I  have  been  relieved  tioiii 
coing  much  into  detail  upuii  tiir  several 
brandies  of  those  acts,  by  tiie  very  able  ami 
judicious  exposition  of  theiu  whiLlI  has  been 
just  dilivered  by  Mr.  Jlaron  (unr^e,  in  bis 
iord.«»liip*!»  addriks  to  tlie  ^irimd  jury,  aiul 
wliidi  niu^t  liavu  made  an  indelibte  impres- 
ftidu  on  the  mind  «»f  every  man  who  heard  it; 
insonuK  li,  llial  1  should  con>ider  it  a  pre 
suinpiion  (althmiirh  it  would  otherwise  luve 
been  my  duly,  if  I  had  not  been  so  ably  ami- 
cijalcdj,  were  J  to  now  altemi-l  lo  Inad  in 
his  biep-,  in  giving  an  oxptj^iliun  of  those  law^ ; 
when  It  is  not  nos>ible  lo  say  that  any  thing 
has  been  left  obscure  and  unexplained. 

Ill  touching  however  in  any  degree  upon 
these  laws,  I  should  not  omit  to  observe,  that 
great  pains  have  been  taken  bv  the  legisla- 
tore  lo  correct  that  wliich  I  consider  to  be 
the  source  and  cement  of  these  kind  of  asso- 
ciations, namtly,  the  administcrins  unlawful 
oaths.  Without  that  diegal  and  blasphemous 
bond,  none  of  those  conspirators,  who  in  the 
mwnory  of  us  all,  under  various  deoomiDa- 


tions,  have  been  from  time  lo  time  disturbiog 
the  country,  could  hmve  succeeded  in  seduc- 
ing so  many  of  the  lower  orders  of  the  people 
lo  join  them.  It  is  Uiercfore  becoming,  that 
I  should  mention  distinctly,  what  the  provi- 
sions are  which  the  legislature  has  from  time 
to  time  enacted,  with  a  view  to  that  most 
fatal  bond  of  combination  and  conspiracy, 
the  administeringof  unlawful  oaths. 

The  WhitcboyAct  make^  it  a  high  misde- 
meanor, by  force,  vi(dence  or  menace,  un- 
lawfully to  impose  or  tender  any  oath  or  any 
engagement,  in  any  inaniier,  on  or  to  any 

{If  r son ;  and  the  person  convicted  is  punislia- 
do  at  the  discretion  (»f  the  judge.  The  sta- 
tute of  the  '27  th  of  the  king,  has  made  it  a 
felony  for  which  the  coiivin  is  tran>portab}e 
for  life  in  any  manner  to  ail  minister,  or  cauM? 
to  be  administrrrd,  any  unlawt'ul  o;ith  or  en- 
gagement, and  a  felony  transportable  for  seven 
year>  to  uke  such,  not  benig  compelled  by 
inevitable  necessitv ;  and  la<>llv,  the  statute 
So  Geo.  :iid  enacts,  tiulto  administer  an  un- 
lawful oath,  importing  to  bmd  a  })erson  to  be 
of  an  assucialiou  or  eontuleracy  (such  as 
these)  or  to  bmd  the  peison  not  to  give  evi- 
dence, shall  be  a  capital  felony. 

It  is  impossible  imieed,  for  any  honest  and 
rational  man  to  conceive  (if  there  were  not 
acts  of  purliainenl  ufion  the  subjcTl)  how  anv 
man  can  l>c  criminal  enough  to  Uiink  himseff 
bound  by  an  oath,  the  very  terms  of  which  eo 
to  dissolve  all  those  obligalions,  which  it  is 
the  duty  of  human  beings  to  observe,  either 
from  a  sense  of  religion,  or  moral  principle, 
or  duty  to  society  at  large.  The  very  terms 
of  the  oath  import  to  bind  the  hypocritical, 
or  deluded  taker  of  it,  to  al>andon  all  the 
duties  which  he  owes  to  his  Creator,  and  his 
fellow  lyings,  and  to  release  him  from  all 
obligations  to  observe  the  laws  of  (iod  and 
man.  Ihey  are  sworn  not  to  pay  tithes, 
except  to  the  parson — not  to  pay  dues  to  the 
Konuii  Catholic  cierg\*man  beyond  a  certain 
specified  amount  not  to  pay  more  than  cer- 
tain prices  to  the  working  people.  Thus, 
f'lxini;  a  vuiu'nnm  for  the  wages  of  labourers 
and  ni.iiiiifjctureis.  Then,  conscious  of  their 
own  { liuunahly,  the^e  reformers  and  seilucers 
of  the  i»ci)ple  ,-wear  them  "  not  to  prosecute'* 
"  to  obry  ilie  laws  of  the  Threshers,  and  to 
alleitd  >vlienev(r  called  upon.**  When  men 
are  Ir^itiniati  ly  called  upon  to  attest  their 
adhere  nee  and  obedience  lo  civil  institutions, 
lli(:>  al^  not  swtjfn  to  obey  laws  which  are 
unknown,  ur  to  sujip^irt  sy>tems  which  arc 
undrtiiied.  The  saiirtion  of  all  laws  is  their 
pron\u illation  \  an<l  even  the  Creator  has 
vouchsafed  to  reveal  hi>  law  to  his  created 
beings ;  but  these  presumptuous  conspira- 
tors affect  to  bind  their  party,  by  the  blas- 
plvemous  abuse  of  an  oath,  to  obev  laws 
which  are  unwritten  and  unexplained; 
couched  in  a  vague  and  mysterious  phraseo- 
logy, insidiously  simple,  and  artfUlly  inde- 
finite. 
But,  geatlemen,  although  the  Tkriihcrt 
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have  not  stated  in  terms,  what  that  SYStein  of ' 
laws  is,  which  is  called  *'  Captain  Thresher'i 
Laws/'  and  which  they  presume  to  swear  the 
people  to  obey,  every  discerning  man  will 
easily  know  and  understand  this  atrocious 
code,  from  its  abominable  effects.  They  are 
laws  which  ordain  the  overthrow  of  every  in- 
stitution of  civil  and  reHgious  authority ;— the 
destruction  of  morals ;  the  confusion  of  pro- 
perty ;  the  frustration  of  justice ;  they  enact  | 
that  the  bounties  of  nature  shall  be  wastefl,  i 
and  the  fruits  of  human  industry  prematurely 
consumed;  they  sanction  pillage  and  rob- 
bery, the  infliction  of  cruel  pain,  and  barbarous 
assassination.  These  are  the  laws  which  are 
caUed  Captain  Threther^s  laws,  and  these  arc 
the  purposes  mentally  reserved,  and  to  which 
the  obligation  of  obedience  is  sousht  to  be 
eiacted  by  an  oath.  I  am  satisBed,  however, 
that  the  fate  oJF  this  confederacy  will  be  that 
of  all  the  many  others  which  have  existed 
from  time  to  time  in  the  history  of  this,  too 
easily  (I  am  sorry  to  say)  agitated  and  deluded 
countrv ;  disgrace  and  dismay  will  be  the  por- 
tion of  all  its  contemptible  members,  and  a 
total  overthrow  and  disclosure  of  the  whole 
system ;  and  thai,  by  the  merciful,  but  firm 
arm  of  the  law,  without  any  deviation  from  the 
ordinary  administration  of  justice ;  and  I  now 
predict,  that  we  shall  soon  have  an  end  of 
captain  ITtresher,  his  pegured  oaths,  his 
wicked  laws,  and  his  misguided  followers. 

In  saying  this,  gentlemen,  I  but  anticipate 
the  same  fate  for  this  wretched  combination, 
which  has  attended  all  other  similar  associa- 
tions which  have  preceded  it.  The  White 
Boys!— The  Hearts  of  Steel !— The  Hearts  of 
Oak!— The  Right  Boys!— The  Peep  of  Day 
Boys ! — The  Defenders  !— and  all  these,  too, 
like  the  modern  Threshen,  vainly  endeavoured 
to  secure  and  cement  their  confederacies  by 
solemn  oaths  and  obligations,  if  they  can  l»e 
called  such.  These  have  all  been  defeated  \ 
and  put  down,  and  the  same  code  of  laws 
which  was  found  sufficient  to  dissolve  and 
extinguish  all  the  former  confederacies,  and 
insurrections — those  same  laws,  when  put  in 
force  with  prompt  and  vigorous  energy,  will 
have  the  same  ejects  against  the  combination 
of  the  present  day.  Unthinking  and  deluded 
people!  what  have  they  ever  achieved  by 
these  associations  !-^What  has  been  the  fruit 
of  their  guilty  excesses?— What  have  they 
ever  gained  by  the  delusive  promises  held  out 
to  them  by  their  criminal  seducers?— Is  it  the 
way  to  wealth,  honour,  comfort,  industry, 
security  ?  No !  but  it  leads  to  want  and 
wretchedness — to  the  relaxation  or  total  neg- 
lect of  industry  — to  beggary  and  ruin— to 
disgrace,  exile,  premature  death,  certain  and 
ignominious  punishment.  These  have  been 
the  fatal  consequences  of  such  delusions  at 
all  times  heretofore  ;  these  will  ever  be  their 
consequences,  as  long  as  law,  order,  and  20- 
▼ernment  arc  triumphant  in  the  land.  To 
encounter  these  calamities,  is  it  possible,  that 
the  lowest  and  most  unthinking  of  the  people, 
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can  any  longer  be  led  away,  to  abandon  the 
pursuits  of  humble  industry— to  engage  m 
guilty  and  proflieate  conspiracies — to  desert 
their  homes  and  their  families— sacrificing 
every  moral  and  social  duty — wasting  thw 
night  in  criminal  vagrancy,  and  the  day  in 
terrified  concealment— afraid  to  meet  their 
honest  and  peaceful  neighbours — conscious 
of  their  offences — forgetting  equally  their  in- 
terest and  their  duty,  and  altogether  unmind- 
ful of  the  sacred  obligations  wliich  they  owe 
to  their  country,  their  king,  and  their  God? 
It  is  impossible,  that  the  flimsy  knavery  of 
the  few  wicked  and  insidious  wretches,  wiw 
have  introduced  this  fatal  combination  among 
the  peasantry,  can  apy  longer  impose  even 
upon  the  credulity  of. youth  and  inexperiencie. 

Gentlemen  of  the  jury,  the  prisoners  at  the 
bar,  are  indicted  upon  the  statute  15th  and 
16th  Geo.  3,  cap.  31,  and  section  Snd :  which 
makes  it  a  very  high  mis^lcmeaBor,  for  any 
person  or  persons,  either  by  day  or  night,  I0 
rise  and  appear  armed  and  disguised,  or  wear- 
ing any  unusual  badge,  or  dress,  or  assuming 
any  unusual  name  or  denomination;  and  the 
charges  against  them,  to  bring  their  case 
within  theso  branches  of  the  bection  of  the 
act  are,  that  they  were  of  a  party  of  the  num- 
ber of  about  five  hundred,  who  on  the  night 
of  the  30th  of  November,  did  assemble,  and 
appear  in  arms,  by  night,  wearing  the  badge 
or  dress  of  the  TAresAm,  namely  itraw  round 
their  hats  and  straw  caps,  and  white  shirti^ 
and  that  they  named  and  denominated  them- 
selves TArcsAer*;  and,  gentlemen,  it  will  ap- 
pear, that  they  were  taken  in  the  fact,  by  Mr. 
Kerr,  the  chief  constable,  assisted  by  captain 
O'Reilly,  of  the  Cavan  militia,  and  a  miliUry 
guard;  these  two  genUemeii,  and  the  soldiers 
will  detail  the  circumstances  of  the  trans- 
action in  evidence— it  is  a  case,  as  I  conceive^ 
that  cannot  admit  of  doubt  or  difficulty,  and 
it  will  be  attended  with  this  salutary  result, 
that  the  people  will  be  convinced,  that  there 
is  no  device  which  can  evade  the  vigilancs 
of  the  law,  that  there  is  danger  attending  the 
very  name  and  dress  of  Threikers,  and  that  to 
assume  either,  is  a  degree  of  guilt  punishable 
with  fine,  imprisonment,  standing  in  the  pil- 
lory, or  whipping. 

Gentlemen,  l^fore  I  close  my  address,  I 
beg  leave  to  congratulate  this  very  respectable 
county,  upon  the  spirit  and  unanimity  which 
it  has  shown  in  resisting  this  combination; 
the  effect  of  which  is,  that  the  county  may 
now  be  said  to  be  in  a  great  measure  exempt 
from  those  disturbances  and  atrocities,  which 
a  more  supine  or  timid  conduct  would  have 
only  generated  and  encouraged ;  I  have  no 
doubt  also,  that  you  will  add  farmness,  in  the 
administration  of  the  laws,  to  vigour  in  exe- 
cuting them;  that  by  an  honest  and  con- 
scientious discharge  oi  your  duties,  as  jurors, 
you  will  render  law  and  justice  triumphant 
over  conspiracy  and  insurgency:  and  thak 
when  the  judges  and  those  who  have  attended 
them  in  their  progress  under  this  special  con*- 
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mittioii,  ihall  have  left  vour  county,  jou  will 
continue  to  act  as  you  nave  hitherto  done — 
that  yoti  will  remain  at  your  posts — that  you 
will  guard  the  unprotected,  inspire  the  timid 
with  courage,  and  enable  the  p<K)r,  but  well- 
disposed  peasant,  to  maintain  his  cottage  as 
bis  castle  of  defence.  Thus  protected  by  the 
strong  arm  of  the  government,  and  of  the 
laws — supported  by  the  magistrates  and  resi- 
dent gentlemen— the  country  may  bid  de- 
fiance not  only  to  those  wretched  insurgents, 
but  to  every  other  foe  that  shall  dare  o|»cnly 
to  assail  its  peace  or  insidiously  to  undermine 
its  prosperity. 

Wiliiam  (yReilly,  esq.  sworn. — Kxamincd  by 
Mr.  Solicitor  General, 

Are  you  an  officer  in  the  Cavan  militia? — 
Yet,  sir. 

Where  were  you  quartered  lately  ?  -  In 
Granard. 

At  what  time  ? — In  November  last ;  at  pre- 
sent i  am  quartered  at  Athlone. 

At  the  time  you  were  in  Granard  wras  the 
eountry  disturl>ed,  or  was  it  in  a  state  of  tran- 
quillity P — It  was  very  much  disturl)ed  by  peo- 
ple called  Threshers. 

Were  you  called  upon  by  any  magistrate  to 

Et  out  against  these  people?^-!  was,  by  lUr. 
err,  a  peace  officer. 

When  were  you  first  called  upon  to  go  out? 
—About  tlie  ISth  of  November. 

Did  you  fall  in  with  any  of  them  ? — We  did. 

To  what  amount? — To  the  best  of  my 
opinion,  400  or  600  men ;  from  their  shouts 
and  their  cheering,  I  judge  that  was  the 
number. 

Court. — Did  you  see  them  also? — No,  mv 
lord,  it  was  very  dark  that  night :  I  only  cal- 
culate from  the  noise  they  made. 

Mr.  SolicUor  General, — Did  you  meet  with 
any  yeomen  on  duty  that  night? — We  met 
some  who  appeared  to  be  collected  for  the 
purpose  of  protecting  their  houses. 

Did  you  come  near  those  persons  ? — I  got 
within  fifty  yards  of  them,  when  they  were  in 
the  act  of  brraking  open  a  poor  man's  house ; 
1  heard  the  knocks  plainly  at  the  door,  and 
my  men  fired  upon  them. 

What  became  of  them  ? — ^They  fled,  leaving 
pikes,  pitchforks,  poles,  hats,  shirts,  and  bhocs 
to  a  great  amount.  The  hats  had  white  bands 
upon  them. 

What  kinds  of  bands P — White  handker- 
chiefs with  the  corners  hanging  down. 

Wliat  was  done  afterwards? — AOcr  they 
dispersed,  we  thought  it  would  be  right  tu  ;>u 
up  to  the  house.  We  knocked  at  the  door ; 
they  asked,  who  is  there?  Mr.  Kerr  an- 
swered, friends,  Mr.  Kerr  from  Granard. — 
«*  Thank  GmJ,"  said  the  people  within,  **  We 
have  been  defending  the  house,  but  arc  afraid 
that  the  liaggard  is  destroyed."  We  g<it  a 
light  and  went  to  the  hag;j;ard,  and  saw  that 
the  corn  wus  all  thrown  about  in  the  wet 
and  the  dirt. 

Did  you  go  out  again  ?— I  went  out  several 
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nights  without  meetine  any  of  them,tmtU  the 
SOth  of  November,  when  after  i^rcat  fatigue 
and  much  wet  we  were  going  quietly  towards 
a  place  where  we  had  information  of  a  party 
assembling .  I  was  with  an  advanced  euard : 
two  of  the  men  began  to  run  forward,  1  went 
quick  after  them ;  one  of  them  took  up  a  hat 
with  a  band  upun  it,  and  said,  the  man  who 
had  it  ran  to  the  house,  into  which  he  was 
pursued  by  tiie  other;  the  soldier  had  great 
difhculty  in  getiinc^  him  out  of  the  house;  I 
told  him  to  ri:n  him  through  if  he  did  not 
come  out;  he  then  came  out;  I  asked  him 
his  name,  he  said,  **  Give  me  a  book  and  I 
will  swear  I  do  not  know  my  name.**  1  asked 
him  of  what  country  he  was — he  said,  "  Give 
me  a  book  and  I  will  swear  I  do  not  know." 
I  asked  him,  did  the  people  of  the  house 
know  him ;  he  said,  they  did  not,  and  the 
people  of  the  house  did  cfeny  him. 

Who  was  that  man? — ^This  is  the  man;  I 
have  since  learned  his  name  is  Fitzsimons 

(pointing  to  the  prisoner  Thomas  Fitzsimons]. 
ie  is  the  man,  who  ran  into  the  house;  be 
liad  taken  his  coat  ofi'  ami  was  in  his  shirt; 
he  attempteil  to  escape  three  times  and  en- 
deavuureu  to  get  his  head  through  his  shirt. 
Afler  that,  I  ordered  two  of  the  men,  in  his 
hearing,  to  fix  liayoncts  and  to  run  him 
through  if  he  a^in  attempted  to  escape,  and 
I  mvsclf  told  him  I  would  run  him  through ; 
1  said  this  in  order  to  keep  him  quiet. 

Did  you  hear  the  shouts  of  any  {tarty  that 
night?— I  did,  of  at  least  500. 

Had  your  men  their  watch  coats?— They 
had;  I  made  them  put  their  watch  coats  over 
their  bells,  lest  they  should  In:  seen,  the  night 
bein^  bright. 

Did  you  see  any  other  person  af\er  the 
shouts.^ — I  did;  there  was  a  man  brought  a 
prisoner  by  one  of  my  men  :  he  was  dressed 
in  straw;  this  is  he.  Patrick  Coyle,  (la- 
bourer). 

How  was  he  dressed  in  straw? — He  bad 
a  straw  cap  and  had  straw  about  his  head. 

Was  any  other  prisoner  brought  to  you  ? — 
Not  immediately;  I  sent  the  men  forward, 
and  between  tiic  advanced  guard  and  the 
main  body,  I  met  this  man,  l^atritk  Cuyle, 
called  farniPf,  wiih  a  pitchturk  in  his  hand, 
i;oin;;  in  tiic  dirtcliuii  towards  tliu  party. 

CiiUft.  In  wluit  direction  was  the  prisoner 
^uiiii:? — In  the  direction  to  the  main  body  of 
the  7'A/  t'<Af/»,  or  rebels. 

Mr.  S^ltcilur  Ut'titml, — Was  he  dressed  in 
anv  particular  wav  ? — lie  was  nut. 

At  wliat  hour  was  this? — It  was  past 
twelve. 

Wiiliam  (VRcilh/f  esq.  cross-examined  by 
Mr.  Vlvmin^, 

You  said  that  a  soldier  told  you  the  man 
had  gone  into  a  houiie:  now  I  heg  you  will 
confine  yourself  to  facta ;  do  you  know  any 
thing  more  of  Fitzsimons,  than  seeing  him 
wiieu  he  c.une  out  of  the  hou>e  ? — 1  did  not. 

Vpun  your  asking  hiu  his  uamc,  he  said , 
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lie  did  not  know  ?— lie  said,  **  If  I  gave  him 
a  book  he  would  swear  he  did  not  know/' 

Did  you  believe  him  to  be  a  mad  man  ?— • 
No, nor  a  fool  either;  but  a  knare,  as  all  of 
his  kind  are. 

If  you  knew  a  man,  who  did  not  know  his 
name,  would  you  rather  consider  him  a  knave 
than  a  fool  ? — I  would,  or  any  man  who  would 
attempt  to  disturb  the  country. 

As  to  Patrick  Coyle,  the  farmer,  you  say 
you  found  him  between  your  main  body  and 
the  advanced  guard,  with  a  pitchfork  in  his 
liaiid.  Was  the  night  dark? — ^Not  tlicn;  it 
was  brisht. 

And  he  was  moving  in  the  same  direction 
wiih  your  advanced  guard  ?— No,  I  did  not 
say  that. 

Then  your  advanced  guard  was  not  moving 
towards  the  enemy  ? — No,  not  at  thai  time. 

Did  you  intend  to  bring  your  main  body  to 
the  enemy  ? — I  did. 

Did  you  order  them  to  advance? — ^No. 

What  direction  were  you  taking?— I  was 
taking  a  position  across  the  road  to  a  place 
where  I  had  information  they  were  to  as- 
semble. 

Did  you  ever  hear,  that  the  place  where 
you  met  Coyle,  was  upon  his  own  ground  ? — 
I  did  not,  but  it  was  an  odd  hour  for  a  man  to 
be  out  with  a  pitchfork. 

Did  you  speak  to  him  ? — I  desired  him  to 
come  over  to  mc,  but  he  refused,  I  called  to 
hiro,  to  stand,  and  sent  a  soldier  to  take  him, 
but  desired  him  not  to  hurt  him.  I  knew  the 
soldier  would  fetch  hiro.  Ue  desired  him  to 
submit,  which  he  refused,  until  the  soldier 
struck  him  two  or  three  blows. 

George  Thompson  sworn. — Examined  by 
Mr.  (yFerraU. 

To  what  regiment  do  you  belong?— The 
Cavan  militia. 

Were  you  quartered  in  Granard  last  No- 
vember?— I  was. 

Did  you  accompany  Mr.  O'Reilly  in  going 
out  at  night  during  that  month  ? — I  did  several 
times,  the  first  time  was  the  12th  or  13th  of 
November. 

Did  vou  meet  any  party  on  the  first  night  ? 
— We  did,  a  party  called  ThresherSf  consisting 
of  500  or  COO  men. 

When  were  you  last  out  with  Mr.  O'Reilly? 
—About  the  20th. 

Did  you  take  any  person  that  night? — I 
was  in  the  advanced  guard,  and  the  last  man 
hut  one ;  there  was  a  man,  whose  name  I  have 
heard  is  Fitzsimons,  came  from  the  end  of  a 
house,  with  his  hat  dressed  with  straw  we 
had  our  watch  coats  over  our  belts,  and  he 
thought  wc  were  Threshers^  but  when  he  saw 
his  mistake,  he  turned  back,  threw  off  his 
straw  hat  and  ran  into  a  house;  I  pursued 
him. 

How  did  you  find  him? — I  gave  him  no 
lime,  he  was  tearing  off  his  coat,  and  threw 
himself  down  upon  some  sheavesy  I  took  him 
prisoner. 


A.  D.  1806.  [I8d 

Do  yoQ  know  him  now  f— I  do,  this  is  the 
man. 

Court. — ^Are  vou  sure  you  did  not  lose  slghl 
of  him  ? — I  dia  not,  I  dragged  him  out,  otit 
he  resisted  unUl  the  officer  came  to  the  house 
and  then  we  got  him  out 

Mr.  O'jPerra^.— Did  the  prisoner  say  any 
thing? — ^He  said,  he  did  not  know  his  name; 
the  man  of  the  house  denied  him  and  cursed 
him  for  coming  there. 

Court. — ^Did  the  prisoner  hear  the  man  of 
the  house  deny  him? — I  believe  so,  he  was 
near  enough. 

Mr.  O'Rrrfl//.— Can  you  point  out  any 
more  persons  taken  that  night  ? — This  is  one 
(pointmg  to  Kilbride),  he  had  his  hat  dressed 
m  straw,  and  had  a  stafif  in  his  hand ;  this 
man,  Patrick  Coyle  (farmer),  had  a  pitchfork. 

Who  took  him  ?— Clinton. 

George  Thompson  cross-examined  by 
Mr.  Fleming. 

You  followed  l^tzsimons  immediatelv  ?.^ 
Idid. 

You  never  quitted  sight  of  him  ^-—I  did 
noty  for  I  got  to  the  door  almost  as  soon  as 
he  did. 

Do  you  mean  the  outer  door  ? — ^No,  but  the 
door  of  a  room  in  the  house. 

And  then  you  came  out  of  the  house  lo  in- 
form your  officer,  that  Fitzsimons  was  there? 
— No,  but  I  suppose  the  remainder  of  the 
party  told  him  I  pursued  a  man  into  the 
house. 

You  saw  Patrick  Coyle  taken;  was  it  upon 
his  own  ground  ? — I  do  not  know. 

Was  he  standing  ? — He  was  behind  a  ditch, 
and  Mr.  O'Reilly  desired  him  to  come  over, 
which  he  refused,  and  then  a  man  was  sent  to 
take  him. 

John  Clinton  sworn. — Examined  by  Mr. 
Solicitor  General. 

Were  you  out  with  Mr.  O'Reilly,  on  the 
night  when  some  men  were  taken  ? — I  was. 

Do  you  recollect  the  persons  who  were 
taken  ? — I  do. 

Point  them  out — ^This  man,  Kilbride,  and 
this  Fitzsimons,  Patrick  Coyle  (labouspr)  and 
this  Patrick  Coyle  (farmer). 

Had  they  auy  arms  or  weapons? — Kil- 
bride had  a  lump  of  a  stick,  which  I  got  in  his 
baud. 

Had  he  any  thing  particular  in  his  dress  ? — 
He  had  no  dress  on  him,  but  he  had  platted 
straw. 

Who  took  him  ?—  I  took  him ;  I  thought  I 
heard  some  noise  about  a  house  on  my  rijht 
hand,  and  with  that,  Kilbride  came  nmnmg 
out  of  the  gripe  from  the  end  of  the  house^ 
and  said,  **  Boys,  welcome  !*' 

How  were  you  dressed  at  that  time  ? — ^We 
had  frize  great  coats  on  over  our  belts. 

Cottrt.— Had  the  prisoner  Kilbride,  straw 
iipon  him  at  that  time  ?— He  had  platted  straw 
upon  his  hat 

Whatfpassed,  after  he  spoke  to  you?— I 
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took  hold  of  him  by  the  breast,  and  there 
kept  him  ;  when  he  round  who  we  were  and 
that  he  was  miftaken,  he  began  to  tremble 
awl  was  afraid. 

Had  he  anv  weapon? — ^Nothing  but  some 
aortofa  fork  handle,  I  do  not  remember  what 
itwaa. 

[Not  croiSpeiamined.] 

WilUoM  O^Rtiliy,  esq.  again  examined. 

Did  you  hear  the  expresskm  made  use  of 
by  Kilbride  f— I  did ;  I  was  within  two  yards 
of  him,  and  I  am  sure  he  mistook  the  soldiers 
lor  a  party  of  Threshers. 

Mmu  FssUr  twomw— Examined  by  Mr. 
Sergeant  Jdoort. 

Were  you  out  with  Mr.  OReilly  on  the 
Bif^tof  the  80th  of  Noyember?— I  was. 
^Dkl  you  eyer  aee  a  man  of  the  name  of  Pa- 
trick Coyle  ?— I  did. 

Pmnt  him  out  ?— This  is  the  man  [this  was 
Pat  Coyle,  called  the  labourer.] 

Did  you  see  him  at  any  place  that  night  I 
—I  did,  I  took  him  cominc  down  the  road. 

How  was  he  dressed  ?— He  was  dressed  in 
atiaw :  he  had  straw  on  his  hat,  and  about  hb 
body. 

How  were  you  dressed  f — In  our  watch- 
coats  and  foraging  caps. 

Where  were  your  bells  ? — Inside  the  watch- 
coats. 

What  kind  of  a  night  was  it?— It  was  wet, 
but  occasionally  light. 

Had  Coyleany  thing  in  his  hand?— He  had 
a  lump  of  a  pole. 

What  did  he  say  ? — ^**  You  are  welcome— 
What  kept  you?" 

When  you  took  him  prisoner  did  he  do  any 
thing? — He  began  to  pull  oft' the  straw,  but  1 
forbad  him  and  bruught  hiui  with  his  cap  to 
my  officer. 

James  Foster  cross-examined  by  Mr.  Fleming, 

You  saw  no  party  that  night  ?— No»  not  at 
that  time. 

James  Foster  examined  again  on  the  part  of 

tlie  Crown. 

Did  you  sec  any  of  [the  persons  who  were 
assembled  together  that  night?— No,  only 
those  who  were  taken. 

Did  you  hear  any  shouts?— I  diil,  many. 

A  Juror, — Was  it  a  usual  time  for  people  to 
be  out  ? — I  think  not. 

Hugh  Kerr  sworn. — Examined  by  Mr. 
O'FerralL 

Do  you  hold  any  employment  in  this  county  ? 
.*-Yes,  I  am  constable  ot  the  barony  of  Gra- 
nard. 

Was  the  country  disturbed  in  the  month 
of  November  last.^ — It  was,  by, a  number 
of  persons  under  the  denomination  of  Thresh* 
en. 

Did  you  take  out  any  mihtary  party  ?— I  did, 


I  took  out  lieut.  O'Reilly,  and  a  party  of  tlie 
Cayan  regiment 

Do  you  remember  the  first  night  yuu  went 
out  ?— I  do. 

What  numbers  did  you  meet?— I  think 
there  was  600  or  600  men,  judging  from  the 
cheers  they  gave,  and  they  cheered  as  regu- 
larly as  a  military  body. 

Did  you  hear  them  attacking  any  house  ? — 
I  did,  I  heard  them  rapping  and  tattering  at 
a  house. 

Did  they  eet  in  ? — No,  the  persons  in  the 
house  would  not  let  them  in  :  when  we  found 
them  knocking  at  the  door  and  making  a  great 
noise,  and  shouting  out,  "  follow  lollow  !** 
and  hearing  distinctly  the  feet  of  some  of 
them,  some  of  the  soldiers  fired ;  they  in- 
stantly dispersed— we  pursued  and  found 
Kitchlbrks  and  pikes  and  shirts  and  shoes  and 
ats  with  bands  upon  them. 

Did  these  people  change  this  uniform  aAer 
that  night  ?— They  did,  they  changed  it  to 
straw. 

Had  they  done  any  injury  to  the  haggard  of 
the  house  where  you  met  Uiem  ? — ^They  had 
thrown  down  a  stack  of  corn  and  scattered  it 
alwut  in  the  dirt,  and  they  threw  some  sheaves 
upon  the  top  of  the  house ;  they  also  threw 
down  a  cock  of  hay. 

How  many  men  were  inside  the  house,  and 
who  kept  these  people  out  ?— Only  the  two 
sons  of  a  widow  Connril,  with  whom  they 
live,  and  they  defended  themselves  with  pitch* 
forks. 

Did  you  go  out  again  after  that  night  ? — I 
did,  several  nights. 

Did  you  go  out  on  the  night  of  the  20th? — 
I  did. 

Had  you  any  information  which  induced 
you  to  go  to  any  particular  place? — I  had  in- 
formation, that  they  were  to  assemble  at  a 
particular  place. 

Did  you  see  any  persons  made  prisoners 
that  night? — I  saw  these  four  men  at  the 
bar. 

Were  they  dressed  in  any  particular  man- 
ner ? — They  all  had  straw,  except  C'oylc  iho 
farmer. 

Hugh  Kerr  cross-examined  by  Mr.  Ficming. 

Where  was  it  you  met  these  people.' — They 
came  on  the  lands  of  Cullrcnniore,  and  con- 
tinueil  to  the  lands  of  l^itrim. 

Do  these  prisoners  live  there  ? — I  believe 
they  live  in  the  lands  of  Cullecnmorc. 

Where  was  I'alrick  Coyle,  the  farmer, 
taken  ?— At  l^eitrim. 

Upon  his  own  ground  ? — I  believe  not. 

They  might  be  within  twenty  perches  of 
their  own  grobnd  ? — ^I'hey  were  taken  in  dif- 
ferent phices. 

Fitzsimons  was  taken  in  a  house  ?-*lIe  was 
taken  upon  the  road,  but  ran  into  a  house,  the 
people  of  which  said  ihey  knew  notiung  about 
iiim. 

Did  you  know  any  of  the  people  who  com- 
posed the  assembly  ?— I  did  not. 
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How  far  was  the  main  body  of  the  pvtT 
from  the  place  where  these  prisoners  were 
taken  ? — About  a  quarter  of  a  mile. 

You  did  not  get  up  with  the  main  body  ? — I 
did  not :  if  I  had,  you  would  have  more  of 
them  here. 

Then  the  main  body  were  assembled  at  the 
time  these  prisoners  were  taken  ?— They  were 
shouting,  as  I  could  judge,  in  great  imin- 
bcrs,  and  I  think  if  we  had  not  met  those 
men,  we  would  have  got  up  with  the  midh 
body. 

[Case  closed  on  behalf  of  the  Crown.] 

Mr.  Fleming. — My  Lords,  and  Gentlemen 
of  the  Jury; — I  am  in  this  case  counsel  fdr 
the  prisoners,  and  a  very  arduous  task  it  is  for 
roe  under  all  the  circumstances — when  riot 
and  disturbance  have  spread  through  the 
country  to  such  a  degree,  as  to  make  it  ne- 
cessary to  send  your  lordships  upon  this  spe- 
cial commission,  and  that  such  pains  should 
l>e  taken  for  the  preservation  of  the  publib 
tranquillity.  Your  lordships,  and  the  gentle- 
men of  the  jury  have  heard  a  very  able  ar)U 
very  proper  s^tatenient  from  the  learned  pHMnfe 
servant,  and  as  he  did  not  regret  that  the  task 
liad  fallen  upon  him— that  the  abilities  of  tbt 
attorney  general  were  not  necessary  upon  this 
particular  occasion—I  feel  as  little  regret  in 
taking  upon  me  the  defence  of  these  men, 
when  I  see,  that  they  are  tried  before  judges, 
who  will  give  them  the  benefit  of  the  law,  as 
far  as  they  can  be  entitled  to  it,  and  that  tfaev 
are  in  the  hands  of  a  jury  who  will  consider 
dispassionately,  and  determine  this  cate 
strictly  according  to  law,  as  it  will  be 'ex- 
pounded by  the  Court. 

Gentlemen,  the  prisoners  are  indicted  un- 
der the  Whiteboy  Act ;  and  it  is  a  necessary 
part  of  the  crime  that  they  should  assembre 
tumultuously  together.  Possibly  I  may  not 
l)e  right  in  my  constniction  of  the  statute ; 
but  as  I  read  the  law,  it  is  necessary  that  a 
number  of  persons  should  assemble  toother; 
and  that  the  mere  finding  of  an  individual, 
with  a  fool's  cap  unon  his  head,  not  in  com- 
pany with  others,  uoes  not  constitute  the  of- 
fence with  which  these  prisoners  are  charged ; 
but  that  it  is  necessary  to  show  they  assem- 
bled in  numbers.  The  statute  says, ''  if  any 
persons  armed  with  firelocks  or  other  ofibn- 
sivc  weapons,  or  having  their  faces  or  bodies 
disguised,  or  assuming  any  particular  name  or 
denomination,  &c.  shall  assemble  them- 
selves," &c. — ^Therefore,  it  is  not  merely  ne- 
cessary that  they  should  do  the  acts  which 
arc  mentioned  in  the  statute,  but  it  must  be 
proved,  that  they  assembled  together.  Now 
these  prisoners  were  taken  at  difTerent  places 
— the  evidence  does  not  shew  that  they  were 
together,  and  I  shall  trouble  the  jury  with 
only  one  witness  to  show,  that  one  of  the  pri» 
soners,  Patrick  Coyle,  the  farmer,  was  in  his 
own  field,  and  to  shew  the  occasion  of  his 
ping  out,  and  that  he  took  a  pitchfork  with 
him  for  his  defence  and  preseryatk>n.    My 


client  win  then  be  in  the  jitdgment  of  the 
court,  t^ether  be  comes  within  this  act  of 
parliament  With  regard  to  the  cases  of  the 
other  prisoners,  I  am  not  ftimisbed  with  any 
curcumstances  to  do  awav  the  evidence  which 
has  been  eiven  against  them ;  but  I  atn  sure 
they  will  be  dealt  with  according  to  the  prin- 
ciples of  law,  construed  as  strict^  as  possible 
in  their  favour. 

Lord  Chief  Justice  Ddamef.— The  Jury 
must  believe,  that  there  was  a  tumultuous  «•- 
sembly  and  that  these  prisoners  were  of  that 
assembly,  before  they  can  be  convicted. 

Mr.  Solicitor  Generof.— PeriiafM^  ray  lofd. 
it  will  not  be  necessary  that  the  jury  should 
be  of  that  opinion ;  thouzh,  we  think,  if  that 
were  necesnry,  there  is  abundant  evidence  of 
it.  The  chatge  against  the  prisoners  %  as- 
suming an  unusual  denomination,  and  also 
rising,  assembling  and  appearing  in  arms,  and 
also  wearing'a  particular  badge  or  dress.  Now, 
the  words  of  tiie  statute  are,  **  if  nkypenam 
or  persons  shall  rise,  assemble  or  appear,'* &e. 
so  that  one  man  appearing  under  those  deno* 
minations.  is  equally  guilty.  But  we  admits 
that  in  order  to  bring  the  prisonerr  within  the 
operation  of  the  statute,  it  must  be  proved, 
that  there  was  an  insurrection  for  uolawfiu 
purposes.  But  when  once  the  country  b 
proved  to  be  in  that  state,  am  man  who  ap- 
pears in  an  unusual  dress,  or  with  arms,  to  the 
terror  of  his  majesty's  subjects,  is  within  the 
statute ,  the  offence  is  put  diaiunctively— and 
it  is  within  the  statute,  whether  one  man  or 
one  thousand  so  appear. 

Lord  Chief  Justice  Doomei.— You  admit 
that  there  must  be  a  tumultuous  assembly.—- 
Such  a  rising,  or  assembly  implies  more  than 
one  person,  and  the  persons  who  rise  or  as- 
semble, must  be  connected  with  the  tumul- 
tuous object.  They  may  form  various  and 
distinct  parts  of  the  system— there  tnay  be  a 
rising,  assembling,  or  appearing  as  parts  of  the 
same  body. 

Mr.  Solicitor  GeneraL^^y  lord,  wc  are  all 
agreed  upon  that. 

Mr.  P/emin^.— Since  I  addressed  your  lord- 
ships, I  have  been  informed,  that  there  are 
more  witnesses  than  I  had  mentioned ;  your 
lordships  will  excuse  me  for  calling  them. 

Court, — ^You  may  examine  as  many  as  you 
think  proper. 

Tfumutt  Coyle  sworn — Examined  by  Mr. 
Fleming, 

Do  you  know  Patrick  Coyle,  the  prisoner, 
called  the  labourer  ? — I  do. 

What  relation  is  he  to  you  ? — Brother. 

Where  was  he  the  night  he  was  taken?— 
He  was  making  off  Irom  these  people. 

He  wore  a  straw  cap  that  niehtP— Yes; 
my  brother  and  I  kept  tnese  people  out  some 
nights  before,  there  were  two  other  young 
men  in  the  house  with  us ;  the  night  after  a 
stronger  party  was  to  come,  and  we  went 
through  the  country  diffisrent  ways  to  avoid 
them. 
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Do  3fOokiio«aDy  thing  else  of  jour  bro- 
ther tbuit  nighty  when  he  wts  taken  F— I  did 
not. 

Did  von  see  him  that  night  afterwards?— 
Not  till  I  eat  my  supper. 

po  you  know  the  other  Patrick  Coyle  ? — I 
do;  I  was  at  his  mother's  house,  makins 
away  from  the  Thrtaken ;  he  came  in  ana 
asked  me,  ^  would  I  stay  there  that  night?" 
I  said  I  would  not«  that  I  was  making  off. 
He  went  out  for  his  mare^  and  I  saw  no  more 
of  him. 

Did  he  sa^  for  what  purpose  he  was  going 
for  hu  mare  r— No,  he  did  not. 


2%OM0f 


by  Mr.  (yFerral 


Did  you  put  any  thing  on  your  hat»  when 
jou  went  nom  home  fliat  night  ?— I  never 


Do  you  not  believe  Patrick  Coyle  put  some 
itimw  upon  his  hat,  to  escape  from  the  Tkretik' 
tn  f — He  told  me  the  Threthert  caught  him 
as  he  was  making  off^  and  put  straw  upon  his 
bat. 

CouH.— When  did  he  tell  you  that?— In 
the  guard-house  at  Granardy  when  he  was  a 
prisoner. 

Mr.  O'Ferrafll— At  what  o'clock  did  you 
aee  him  that  night,  before  he  was  taken  ?~It 
was  half-past  ten,  when  I  went  down  to  his 
mother's  place;  but  I  remained  there  a  long 
tune. 

IM  you  remain  there  till  twelve  o'clock  ? 
—No. 

Did  you  remain  there  till  eleven  ?— I  did, 
till  after. 

Tou  hid  yourself,  I  suppose  ? — I  did. 

And^ou  all  made  off  from  the  Threshers  f 
-»I  believe  so. 

Did  you  hear  any  shouts  that  night  ? — I 
did 

Did  you  go  towards  the  shouts? — I  did  not. 

Did  the  Coyles  go  towards  the  shouts  f  •»! 
believe  not. 

Did  you  ever  see  any  gentleman  with  a 
white  shirt  over  his  clothes,  or  a  handkerchief 
upon  his  head  ?— Never,  but  a  dead  man. 

That  was  the  onlv  Thresher  you  ever  saw  ? 
— -I  do  not  know  what  he  was. 

Had  he  a  hat  upon  him  ? — No. 

How  manv  of  these  rogues  were  about  your 
brother  Paddy,  when  tliey  swore  him?— lie 
did  not  tell  me  how  many. 

Did  not  you  beat  them  off?— No. 

Were  there  many  ? — A  great  many. 

Did  you  know  any  of  them  ?— No. 

How  long  was  that  before  your  brother  was 
taken  ?— The  night  before. 

Did  you  hear  of  the  widow  Conncirs  house 
being  attacked  on  the  night  of  the  13th  ?— I 
did. 

And  that  shots  were  fired  ? — I  did. 

Did  you  hear  that  the  party  left  behind 
them  shirts,  shoes  and  hats  r— I  did. 

Did  vou  hear,  that  after  that  nieht  they 
changed  their  dress  from  white  ^rts  to 
straw  —I  did  not 


How  soon  after  that  night  did  they  appear 
in  straw? — I  cannot  tell. 

Did  not  your  liriends  tell  you  ?-*They  did 
not 

When  was  Pat.  Coyle  sworn  ?— He  did  not 
teD  me. 

Did  you  know  any  Tluresker  in  your  neigh- 
bourhood ?-»How  can  I  tell,  when  I  never 
went  with  them. 

Do  you  know  any  one  Tkruker  f^Thty 
said  they  were  all  sworn. 

But  vou  never  see  any  of  them?— I  did 
not,  only  the  night  they  came  to  our  house. 

You  never  heard  the  voice  of  a  Tkrtsker, 
that  it  did  not  strike  terror  into  your  heart  ? — 
I  vras  always  afraid  of  them. 

Did  you  ever  hear  that  Fitasimons  was  con- 
sidered a  fool  ?— I  did  not 

Did  you  ever  hear  of  a  man  saving,  ^  Wel- 
come Boys"  to  men  he  was  afraid  of?— I  did 
not 

Did  you  ever  welcome  a  soldier? — Not  in 
that  station. 

You  did  not  know  one  Thresker  in  the 
barony  of  Grauard  before  your  brother  was 
taken  ? — I  did  not 

Did  you  upon  any  other  occasion?— I  did 
not 

Nor  hear  of  them  ?— I  did  not 

J<An  Hanlon  sworn. — Eiamined  by  Mr. 

Fleming, 

Do  you  know  any  thing  particular  that 
happened  upon  the  night  of  the  19th  of  No- 
vember?— J  do:  they  came  to  my  sister's 
flace,  and  we  resisted  and  hunted  them  away : 
^at  Coyle  (labourer),  and  his  brutlicr,  and 
one  Brady  came  to  our  assutance,  when 
my  sister  called  to  them. 

Do  you  know  any  thing more?~I  do:  next 
night,  I  was  in  dread  of  a  stronger  Vff^y  com- 
ing, and,  with  terror  in  my  heart,  Pat.  Coyle, 
Brady,  and  I,  went  off  to  avoid  them. 

Where  did  you  go  to  ? — We  retreated  from 
the  Threshers,  as  we  formerly  did. 

Did  you  see  any  of  them  that  night?— I  did 
not 

John  Hanlon  cross-examined  by  Mr.  Attorney 

General, 

How  far  do  you  hvc  from  Coyle's  place  ? — 
About  five  perches. 

You  resi&tcd  the  TArefAers^— The  girl 
came,  and  said  they  were  come;  £  rose  up, 
and  went  to  the  door,  and  rushed  out  with  a 
pitchfork,  and  drove  them  away. 

How  many  were  there  ? — I  cannot  tell. 

Were  they  five  or  five  hundred  ?— I  cannot 
tell ;  I  was  m  such  a  terror,  I  did  not  couut 
them. 

Were  there  more  or  less  than  five  hundred  ? 
—There  was  not  five  hundred. 

Did  you  hear  their  voices?— I  did,  some  of 
them;  but  I  did  not  understand  what  they 
meant. 

You  do  not  know  their  laws  ?— I  have  heard 
them. 
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Did  ihey  attempt  to  swear  you?— They  did 
not. 

Why? — Because  I  rushed  out  upon  them. 

They  were  frightened  by  you  ? — They  were. 

How  far  do  you  live  from  Granard  ? — ^Threc 
miles. 

Did  you  tell  Mr.  Kerr  of  this  attack  upon 
you? — I  did  not;  I  left  the  place  to  them, 
and  let  them  do  as  they  chose. 

Could  you  not  have  gone  to  Mr.  Kerr  in  the 
rooming  ? — There  was  no  use  in  going  at)out 
to  any  body. 

How  long  were  you  absent  from  home, 
after  these  men  were  taken  up  ? — ^The  next 
day  I  was  in  my  own  house. 

Where  did  you  sleep  that  night?— At  one 
Comusky's. 

How  near  were  you  to  the  main  body  that 
ni^ht? — I  only  heard  them  shouting. 

ihey  were  in  the  next  townland  to  you? — 
They  were. 

At  what  time  did  you  go  away? — I  cannot 
tell,  having  no  clock. 

Did  you  hear  the  shouting  before  you  went 
away  ? — I  did. 

Why  did  not  you  go  out  with  Pat.  Coyle? 
—Every  man  went  according  to  his  humour. 

You  all  agreed  to  go  togetner  ? — We  did. 

Where  did  Coyle  say  he  would  go? — He 
did  not  tell  me. 

Did  you  put  any  straw  upon  your  hat?— 
How  could  I  get  away  if  I  did. 

Did  Pat.  Coyle  put  any  upon  his  hat  ? — 
Not  to  my  knowledge. 

If  Thomas  Coyle  was  afraid  to  stay  in  his 
house,  was  Pat.  Coyle's  a  safe  place  tor  him  ? 
— He  ran  away  several  nights  before. 

If  he  said  he  went  to  the  other  Pat.  Coyle*s, 
would  you  believe  him? — I  cannot  answer  for 
him. 

Did  you  ever  see  the  face  of  a  Threther  f — 
Oiily  the  night  they  were  at  my  house. 

Did  you  know  any  of  them  ?— I  did  not. 

Have  not  many  of  the  inhabitants  of  Cul- 
lenroore  and  Lei  trim,  been  sworn  by  the 
Threshers  Y — I  cannot  tell. 

Can  you  form  a  belief  as  to  the  person  or 
face  ot  any  one  man,  who  has  been  concerned 
in  the  Threshing  business? — Barring  seeing 
tliem  to  talk  to  nic  the  next  day :  but  to  know 
them  to  be  Threshers,  I  did  not. 

Did  you  ever  hear  that  Pat.  Coyle  was 
sworn  by  them  ? — He  told  me  they  overtook 
him  in  liis  retreat,  and  made  him  swear. 

When  did  he  tell  you  that  ? — ^I'he  next  day, 
when  he  was  in  custody. 

Did  he  tell  you  how  many  there  were  of 
them? — He  did  not;  I  did  not  like  to  ask 
him,  or  to  be  acquainted  with  Threshers, 

Did  he  tell  you  what  the  oath  was? — I  did 
not  ask  him. 

Did  he  tell  you  that  he  put  straw  upon 
himself? — I  did  not  ask  him. 

Did  he  tell  ot  the  soldiers  overtaking  him 
in  his  retreat  ? — I  did  not  ask  him. 

Did  he  tell  you,  that  he  said  •*  Welcome, 
Boys'*  to  them?— No. 
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Do  yon  suppose  he  knew  any  of  them?— I 
cannot  say ;  I  suppose  he  did  not. 

[Case  closed  on  behalf  of  the  prisoners.] 

Lord  Chief  Justice  Doionef.— Gentlemen  of 
the  Jury;  the  prisoners  are  charged  with 
offences,  which  by  act  of  parliament  are  made 
liable  to  certain  'punishments,  as  misde- 
meanors, at  the  discretion  of  the  Court.—* 
[Here  his  lordship  stated  the  indictments.] 
It  appears  from  ihe  testimony  of  every  wit- 
ness, that  the  country  has  l>een  infested  by  a 
number  of  persons,  a^sumine  the  name  anA. 
denomination  of  Thresher t.  Introductory  evi* 
dence  was  laid  before  you  to  show  you  the 
state  of  the  country,  and  the  evidence  given 
of  the  transaction  charged  in  the  indictment 
demonstrates  the  same  fact.  It  appears  from 
the  testimonv  adduced  on  the  part  of  tho 
crown,  as  well  as  from  that  given  by  the  pri-. 
soners  that  persons  under  the  denominatioa 
of  Threshers  were,  at  the  time  stated,  the  SOlh 
ofNovember  last,  assembled  in  the  countiy^ 
and  it  will  be  for  you  to  say,  whether  any  of 
the  prisoners  formed  part  of  that  assembly. 
It  does  appear  that  all  the  prisoners  were 
taken  on  that  night— that  at  the  time  they 
were  taken,  they  were  within  a  quarter  uf  a 
mile  of  the  main  body  of  the  Threshers.  It 
appears,  if  you  give  credit  to  the  evideneet 
tliat  three  of  the  prisoners,  Fitzsimona,  Coyle 
the  labourer,  and  Kilbride,  were,  each  of  theim^ 
dressed  with  straw  upon  their  hats,  which 
appears  to  be  a  common  badge  among  tlie 
Threshers ;  and  in  one  count  of  the  indictment, 
the  prisoners  are  charged  with  appearing,  so 
dressed,  and  any  act  either  of  rising,  assem- 
bline,  or  appearing  in  such  dress,  is  a  crime* - 
— The  tumultuous  party  consisted  of  upwards- 
ofone  hundred: — the  prisoners  were  taken 
at  a  short  distance  from  tljat  party,  and  vou 
are  to  determine,  whether  they  uetongea  to* 
it,  participating  in  its  guilt,  or  not— Witb 
regard  to  Patrick  Coyle,  farmer,  it  is  not 
proved  that  he  wore  any  particular  dress  or 
oad^e.  But  it  appears  that  he  was  out  witlt 
a  pitchfork— with  what  view  or  object  you 
will  determine.  With  regard  to  Fitzsimons, 
you  find  that  he  was  pursued  into  a  house  by 
a  soldier,  who  did  not  lose  sight  of  him:  his 
conduct  is  matter  for  your  observation ;  he  is 
asked  his  name,  and  he  answers  ''  Give  me  a 
book  and  I'll  swear  I  do  not  know."  ••  Where 
do  you  live." — **  1*U  swear  I  do  not  know  !*• 
These  are  circumstances  respecting  this  man, 
which  deserve  your  consideration.  If  you 
believe  the  soldier,  this  prisoner  conducts 
himself  in  the  extraonlinary  manner,  which 
has  been  represented.  Whether  that  was  Ihe 
conduct  of  an  innocent  man,  unconnected 
with  this  lawless  banditti — or  that  of  a  man 
connected  with  them  is  a  matter  submitted 
to  your  judgment.  He  has  brought  no  wit- 
ness in  his  behalf. 

With  regard  to  James  Kilbride,  he  is  found 
with  a  straw  dress  upon  him,  and  a  stake  in 
his  hand.— No  evidence  is  brought  on  bla 
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bebair,  ami  you  will  judge,  from  the  manner 
in  which  he  was  t»kcii,  and  from  what  waft 
going  on  in  the  place,  whether  he  was  one  of 
that  assenihly,  which  did  ri^e,  assemble  and 
appear  by  nighr,  in  a  manner  sufTiuent  to  raise 
terror  in  tho  king's  subjects,  falling  in  their 
way. 

With  regard  to  Patrick  Coyle,  farmer,  he 
was  found  with  a  pitchfork  in  his  hand,  and  a 
defence  is  made  for  him,  that  he  was  either 
in,  or  close  to  bis  own  ground,  that  he  was 
there  upon  his  lawful  occasions,  and  was  not 
oneoftbebody-^undcr  these  circumstances, 
his  ease  differs  from  tho  others,  he  had  do 
particular  badge,  or  dress.— What  his  object 
was  in  being  out  is  fur  your  consideration,  and 
you  are  to  ^termine  whether  be  formed  any 
part  of  the  illesal  association.  If  you  have 
any  doubt,  to  be  sure,  you  ought  to  acquit 
bim. 

Patrick  Coyle,  the  labourer,  is  taken  under 
these  circumstances.  The  soldiers  had  their 
coats  on  to  disguise  their  uniform  ;  he  comes 
up  and  addresses  them  with  a  welcome ;  the 
soldier  examined  has  endearoured  to  account 
for  this  conduct — you  will  judge  whether  na- 
turally or  not,  that  the  prisoner  mistook  them 
for  some  of  the  partj^,  and  did  not  suppose 
they  were  soldiers.  If  in  fact  he  did  know 
them  to  be  soldiers,  and  imroedialely  upon  his 
seeing  them,  saluted  them  with  joyful  ex- 
prenionji,  it  would  be  decided  evidence,  that 
those  who  came  to  preserve  the  peace  were 
welcome,  and  it  would  be  strong  in  his  favour. 
fiut  if  you  think  he  did  mistake  them  for 
some  of  the  party,  and  under  that  impression 
sohited  them,  it  will  be  fur  you  to  determine 
whether  that  circumstance,  with  the  others 
which  have  t^een  proved,  satisBes  you,  that 
this  prisoner  belonged  to  that  party. 

la  his  <lefence,  lie  has  prctduceJ  witnesses 
to  show,  that  he  was  not  with  the  Thrtthen^ 
a«  least  not  voluntarily,  and  that  he  was  in  the 
atot  of  escaping  from  them  when  met  by  the 
sokliers.  You  will  consider  that  evidence  and 
determine  what  eii'ect  it  shall  have  upon  your 
midds.  Gentlemen,  upon  the  whole  of  the 
evklence,  you  have  to  determine,  whether  all 
or  any  of  the  prisoners  were  of  that  tumultu- 
ous assembly-- 1  fj'ou  have  any  doubt  of  their 
guilt,  they  are  entitled  to  a  favourable  verdict. 

The  Jury  found  all  the  prisoners  Guilty, 


DecemUr  19/A,  1806. 

Patrick  Wrex  waslndicted  for  feloniously 
being  present,  aiding  and  abetting  a  person 
unknown  in  administering  an  unlawful  oath 
to  Alexander  M*Cal)e,  "  to  be  true  to  captain 
TArcihcr't  law3 ;  to  attend  when  called  upon ; 
not  to  prosecute  captain  "Ihrethcr  or  any  of 
his  men,  and  to  meet  them  the  following 
night,"  a^inst  peace  and  statute. 

9nd  inoictment  for  maliciously  assaulting 
the  dwelling  house  of  Alexander  AI*Cabe, 
alter   sunset  and  by  threats   and  menaces 


causing  the  hall  door  to  be   opeoedy  &c. 

against  peace  and  htatute. 

The  prisoner  pleaded  Not  Guilty^  and  the 
following  jury  was  sworn : 


W.  B.  Montford 
lUchard  Webb, 
Alexander  Kingston, 
Thomas  Coates, 
Alexander  Crawford, 
I.  A.  Goldsbury^ 


James  Wright, 
Al.  M'Cutcbeon, 
John  Breaden, 
John  Kinsley, 
Thomas  Lennon, 
WiUiam  Price. 


Ji)hn  Strong  sworn. — Examined  by  Mr. 
Jttcmey  General, 

Are  you  a  yeoman  ? — I  am,  sir. 

In  what  corps? — In  captain  BeU's 

Were  you  out  last  month  doing  duty  with 
part  of  that  cor|>s? — I  was. 

How  many  of  you  were  in  the  habit  of  col- 
lecting and  doing  duty  that  time? — Genenlly 
twelve. 

At  what  place  ?— At  Magherabouy. 

Were  the  yeomanry  on  permanent  duty  at 
that  time,  or  were  these  voluntary  meetings  ? 
— ^They  were  voluntary  meetings. 

What  was  the  reason  of  your  meeting  to- 
gether to  do  this  voluntary  duty  f— To  avoid 
these  men  called  Tkre$ker9, 

Explain  yourself? — That  we  should  not 
allow  ourselves  to  he  sworn  by  them. 

Had  you  any  reason  to  apprehend,  that 
you  would  be  sworn  by  them  f— All  the  rea- 
son in  the  world,  l>ecause  they  were  all  round 
us  in  every  quarter  of  the  country,  and  there- 
fore we  thought  it  better  to  muster  and  pro- 
tect ourselves. 

Had  many  of  the  people  been  sworn  ?— By 
all  account  there  was  a  great  many  of  them 
sworn. 

Do  you  know  a  man  of  the  name  of  Alex- 
ander MK;abe  ?— I  do. 

Do  you  know  Patrick  Wren,  tho  prisoner  ? 
—I  do. 

Is  he  any  relation  of  M^Cabe's?  —  His 
brother-in-law. 

Have  yuu  known  the  prisoner  long?— I 
have  known  him  these  twelve  years. 

Have  you  ever  had  any  difi'erence  or  dispute 
with  him  ? — Nut  worth  talking  of;  we  had  a* 
dispute  about  a  clamp  of  tun,  for  which  he 
charged  one  half  crown  too  much. 

How  was  it  ended  ?— I  left  it  to  his  oath. 

And  abided  by  it  ? — Yes. 

How  long  ago  was  it  ?-^1  wrlve  months  last 
harvest,  but  I  bought  the  turf  two  years  and 
a  half  ago. 

Do  yuu  rcrollect  the  house  of  Alexander 
M'Cahe  having  been  attacked  in  the  last 
mouth? — 1  do,  well. 

At  what  tioic?^At  fouro'clock  on  Thursday 
morning,  the  13th  of  November. 

Had  you  been  on  duty  that  night  ? — I  was. 

How  far  is  Magherabuoy  from  your  house  > 
—About  two  miles. 

How  far  is  it  from  M'Cabe*s  ?— Only  half 
way. 
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How  many  of  the  corps  had  been  on  duty 
that  night  ?— About  twelve. 

Do  you  recollect  the  names  of  any  of  them  ? 
*-There  are  three  of  them  in  town,  Robert 
CrotherSy  Tbomas  Devany,  and  Henry  Ken- 
nedy. 

How  long  did  you  remain  with  them  that 
niffbt?  —From  about  an  hour  afUr  night  fall, 
tin  near  three  in  the  morning. 

Did  you  break  up  at  that  time  ?— We  did, 
for  the  purpose  of  going  to  our  several  homes. 

Did  you  return  alone,  or  were  you  in  com- 
pany?— I  went  home  alone;  the  rest  lived 
nearly  together. 

Had  you  your  arms?— I  had. 

Did  you  see  any  party  of  persons  in  yonr 
'way  home? — I  heard  shouts  in  different 
directions,  and  I  delayed,  thinking  they 
would  be  gone  out  of  the  way,  that  I  might 
get  home. 

What  sort  of  shouting  did  vou  hear? — 
Huzzsung,  and  calling  out,  '*  Follow,  follow," 
and  there  were  also  some  shots. 

Where  first  did  you  see  any  of  them  ? — At 
M'Cabe*s  door :  within  three  perches,  I  saw 
a  V^^  cross  the  road  to  the  left,  and  I  bad 
no  effort  to  save  myself,  but  to  throw  myself 
to  the  right,  behind  a  low  wall^  within  Uiree 
ferches  of  the  door. 

How  many  of  the  party  did  you  see  ?— As 
close  as  I  could  guess  between  sixteen  and 
tweutv  persons. 

Had  you  an  opportunity  of  observing  whe- 
ther they  were  armed  ?— They  were. 

In  what  mannerf-^kibs. of  different  sorts, 
and  poles,  and  for  aught  I  know,  pikes  and 
guns. 

Did  you  see  any  of  the  guns  ? — ^No,  but  I 
heard  shots,  after  they  scattered. 

But  did  you  see  tbem  at  M^Cabe's  door  ?— 
As  tiiey  len  the  house  and  passed  near  me,  I 
looked  up  and  saw  forks  in  their  hands,  but 
ahorlly  after  I  heard  some  shots. 

Din  .you  hear  wbat  passed  at  M'Cabe's 
house?— They  talked  a  good  deal.  I  hcaird 
fomeofit,  but  a  good  deal  not  distinctly,  for 
they  spoke  la  a  tei^d  voice;  but  I  knew, 
they  swore  Alexander  M*Cabc,  not  to  prose- 
cute captain  Tkretker^  or  any  of  his  men. 

Did  ^ou  see  M'Cabe  at  the  time  ?— I  did ; 
he  was  in  bis  shirt  at  the  door. 

Did  yon  look  over  the  wali  at  that  time  ?-- 
I  did. 

.  Howdo  jKMi  know  any  oath  was  adminis- 
tered ? — I  beard  them  say  ^  Kiss  the  book." 
.  And  are.  you  positive,  that  part  of  tlie  oath 
"was,  **  Not  to  prosecute  captain  Tkraher^  or 
any  of  1ms  men  V* — I  am. 

Did  you  hear  any  noise  at  the  door,  before 
you  saw  MK^be  there?— They  called  out, 
Ihatbeaboiuld^etup,  or  they  would  break 
the  door. 

Did  vou  bear  any  knocking  at  the  door  ?— 
Idid. 

Apd  was  it  .after  that  you  aaw  him  in  his 
«hk«?— Jtw^as. 

.    How  toAgditf  th^  remain  at  the  doorf** 
Quarter  or  ad  hour,  or  something  better. 


Had  you  an  o|)portunity  of  iibscrving  them 
any  part  of  the  time  ?— I  did  the  whole  tira& 

Did  the  whole  party  go  away  together  ?— 
Some  of  them  remained  behind  talking  to 
M'Cabe  and  among  others  his  brother-m-law 
Wren. 

Were  you  able  to  ascertain  any  of  the  per* 
sons  who  remained  ? — Patrick  Wren,  and  an- 
other. 

[Witness  was  desired  not  to  mention  the  name 
of  any  person,  not  on  trial.] 

Are  you  certain,  that  Patrick  Wren,  the 
prisoner  is  one  of  the  persons  who  remained 
behind .' — By  his  voice. 

Were  you  acquainted  with  his  voice?—! 
was. 

Had  you  such  an  acquaintance  wiUi  him, 
as  to  enable  you  to  swear  to  him  f — 1  think 
so  indeed. 

Have  you  any  doubt  of  the  fact  ?— I  have 
not  indeed. 

Mention  what  he  said  ?— I  coidd  not  under* 
stand  rightly  what  he  said  to  his  l>rother-in- 
law,  the  noise  of  the  o^ers  passing  prevented 
me  hearing  distinctly  what  was  sam. 

How  long  did  the  others  remain  behind  tha 
party  ?.— About  five  minutes. 

During  that  time,  had  you  an  opportiraily 
of  observing  his  person  ? — Not  at  that  time. 

But  you  distinguished  his  voice  speaking  to 
M'Cabe  ?— I  did. 

Could  you  learn  what  they  said?— They 
were  telling  him  the  parts  they  travelled,  and 
whom  they  swore. 

Did  the  persons  who  had  thus  remained^ 
afterwards  pass  on  ? — They  did;  they  follow- 
ed the  party. 

How  near  you  did  they  pass? — Nearly 
within  two  paces. 

Upon  your  oath  had  vou  an  oipportunity  of 
observing  them  particularly  as  they  passed  ?•— 
I  had. 

Did  you  know  the  persons  of  any  ofjthem  ? 
— No,  none  of  them,  except  WreUj  and  the 
others. 

Areyou  certain  you  saw  bun  there-?*'--! 
think  I  did. 

Are  you  certain  you  saw  him  then?—! 
think  he  was  the  man. 

But  are  you  certain  be  was  the  person  ?•— X 
am. 

Gwrtw— What  do  you  mean  by  saying,  you 
think  he  was  the  man?-— By  his  size  and 
hearing  bin)  speak. 

Mr.  Attorney  Gtfnera/.-*Did  you  observe 
him,  so  as  to  Icnow  his  person  ?— Not  theo^ 
but  by  his  size. 

Did  you  afterwards  see  him,  so  as  to  know 
him  more  exactly  ? — When  he  overtook  the 
party,  he  spoke  a^^in. 

How  far  was  it  from  the  house  wiien  he 
overtook  them  ?-*-Between  -ten  and  twelve 
perch. 

Did  you  continue  in  the  same  place?— I 
did. 

How  did  you  Jmow  him  when  be  joined  the 
party  ?— -By  his  speaking  again. 
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Did  you  see  hU  person  at  any  time  so  as  to 
know  biin  ?— Not  in  the  dark. 
^  Was  it  a  dark  night  P-*It  was  starry. 
'  Could  you  ascertain  what  he  said,  when 
hejoinedf— He  talked  something,  but  from 
the  noise,  I  could  not  exactly  oistin^ish ; 
but  it  was  about  the  Thre$hing  and  *<  follow, 
fbUow/' 

Are  you  certain,  you  heard  the  voice  of 
Wren  among  that  parly  f — 1  am  certain,  I 
did. 

You  have  already  mentioned,  you  had  a 
quarrel  with  Wren  ?— I  had  the  dispute  I  men- 
tioned ;  I  never  denied  it. 

His  life  is  now  at  stake ;  are  jrou  certain  he 
is  the  man  you  saw  that  night,  as  you  men- 
tioned ? — I  am  certain  it  was  his  voice ;  if  I 
was  not  certain,  I  would  not  come  forward  to 
lodte  lofbrmations  against  him. 

How  soon  after  didyou  lodge  informations  ? 
*-Theday  af\er  I  came  to  lodge  informations, 
but  captam  Bell  was  not  in  Granard :  1  lef\ 
word  tor  him  to  send  for  me :  he  did  on  Mon- 
<lav,  and  then  I  swore  informations. 

Vou  need  not  mention  names,  but  were 
you  able  to  ascertain  any  other  persons  among 
tbem  P — I  was,  two  other?. 

Did  you  see  them,  or  did  you  know  them 
by  their  voices? — I  knew  them  by  their  voices, 
and  their  persons;  after  the  party  dispersed, 
some  of  tnem  came  nearer  to  me. 

Did  you  charge  those  two  persons,  as  well 
ta  the  prisoner,  when  yuu  swore  before  Mr. 
Bell  f—I  did. 

When  did  you  nejLt  see  any  of  your  corps  ? 
—Next  night. 

Cmirf.— Had  Patrick  Wren  any  thing  in  his 
hand  ? — He  had  either  a  poll  or  a  fork. 

Mn  Strong  cross-examined  by  Mr.  Fleming, 
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Where  was  the  wall  behind  which  you 
threw  yourself?— Within  three  perches  of 
|if 'Cahe*s  door. 

Was  it  within  full  view  of  the  door  !— Yes. 

Upon  the  opposite  side  of  the  way  ? — No, 
but  upon  the  same  side. 

But  you  coukl  not  see  without  rising  up?— 
J  could  not 

Then  you  hid  yourself  from  this  party,  but 
took  a  peep  now  and  then  to  see  against  whom 
you  could  swear?— I  would  be  glad  to  know 
them  all,  if  I  cuuld. 

Was  the  wall  behind  which  you  placed 
yourself,  situate  between  M'Cabe*s  house  and 
youf  s,  or  between  the  guard-  house  and  his  f 
•>— If  it  was  between  the  euard-housc  and 
Id'Cabe's,  I  would  have  fired  upon  them. 

What  difference  did  it  make  in  that  respect, 
on  which  side  you  were  ? — Because  1  coiild 
retreat  where  I  could  get  friends. 

Then  you  could  not  get  friends  near  home  ? 
»-<-No,  not  one. 

How  near  was  your  help  ?— A  mile  oft. 

Then  what  dificrence  was  there,  which  side 
of  the  house  you  were  at,  when  your  help  was 
a  mile  oft*?— A  very  great  difference;  I  had  a 
hollow  to  run  down  to  where  I  could  get  as- 
lis^ncer 


But  you  could  not  escape  up  hill  ? — I  could 
be  taken  by  them,  if  I  went  the  other  way. 

Were  you  ever  in  the  army  ?— You  know 
best. 

Were  you  ever  in  the  army  ?— Find  that 
out. 

Coarl.— Answer  the  question. 

Mr.  JVemiii^.— Were  you  ever  in  the  army? 
—never. 

Were  vou  ever  enlisted  and  attested  ?-« 
Never,  till  I  became  a  yeoman. 

You  had  a  dispute  with  the  prisoner? — I 
had  about  turf. 

Did  you  not  owe  him  money  ?-«I  did,  for 
turf. 

How  long  did  you  owe  it  ?— He  said,  it  was 
a  year. 

You  left  it  to  his  oath.>— I  did. 

Was  not  a  magistrate  present  ?— There  was. 

Did  not  a  magistrate  summon  you  and  order 
you  to  pay  ? — lie  did. 

When  you  were  called  upon  here,  how  came 
the  counsel  to  know  of  the  dispute  P — I  told 
it  immediately  at  the  time. 

Then  you  were  afraid  your  evidence  would 
not  be  sufficient  in  consequence  of  this  dis- 
pute ? — That  was  not  the  reason. 

What  was  the  reason? — I  thought  it  no 
harm. 

Did  you  think  it  was  any  good  ?— Neither 
good,  nor  harm. 

It  was  matter  of  conversation  ?— -Just  so. 

And  you  did  not  think  it  would  affect 
Wren? — I  did  not. 

You  only  saw  the  tops  of  the  polls  as  they 
passed  you  by  ? — Yes. 

Did  you  lie  so  close,  that  you  could  only 
see  the  tops?- -I  raised  myself,  and  saw  them. 

Did  you  not  say,  you  only  saw  the  tops  of 
the  polls  ?— I  saw  them  between  me  and  the 
skv. 

Vou  did  not  see  the  persons  ofany  of  them  ? 
—I  saw  them  there. 

Did  you  not  say,  that  your  reason  for  know- 
ing they  were  armed  was,  that  you  saw  their 
weapons  between  you  and  the  sky  ?  You  did 
not  bee  the  persons  of  any  of  them  ?— I  saw 
them  there. 

Did  you  not  say  that  your  reason  for  know- 
ing they  were  armed  was,  that  you  saw  their 
weapons  between  you  and  the  sky  ? — I  did  not 
say  so,  but  I  had  reason  enough  to  know  they 
had  arms. 

You  were  anxious  to  avoid  being  sworn  ?•- 
Yes. 

And  yG*j  went  to  keep  guard  for  that  pur- 
pose?— Yes. 

And  yuu  went  home  this  night  thinking 
there  was  no  danger  of  being  sworn  ? — ^1  o  be 
sure. 

Then  how  came  you  to  set  out  just  at  the 
time,  when  it  was  convenient  to  be  sworn, 
considering  the  time  you  must  have  been  upon 
the  road  ? — It  was  not  so. 

You  left  guard  at  three  o'clock  ?— Yes. 

Was  that  a  very  secure  hour  to  break  off 
guard;  and  go  home  alone  ?-^If  you  bad  staid 
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out  }is  many  nights  at  1  did,  you  would  be 
glad  to  get  to  bed. 

You  need  not  argue  with  me,  but  answer. 
Did  you  not  get  to  M'Cabe's  while  the  party 
were  there  ? — Yes. 

They  spoke  in  a  very  odd  kind  of  manner, 
when  they  were  all  together  ? — They  did. 

You  could  not  hear  what  they  said  ?— Not 
well. 

But  you  heani  some  of  it  better  than  other 
part  P— I  did,  when  those  remained  behind. 

Did  you  ever  hear  any  part  of  this  indict- 
ment against  the  prisoner  read  ?~I  did  not. 

Did  you  ever  know  what  were  the  necessary 
words  to  support  it?— I  did  not;  I  did  not 
»ay  the  prisoner  said  any  thing  in  particular, 
but  that  he  was  of  the  party. 

But  you  recollect  their  threatening,  better 
than  any  thing  else? — Some  part  of  the  oath 
I  heard  distinctly. 

What  was  the  latter  part  of  it  ? — ^*  Never 
to  prosecute  captun  Thresher  or  his  men,  and 
to  be  ready  to  come,  when  called  upon." 

Can  you  tell  any  thing  else  they  said  ?— 
No. 

B^  virtue  of  your  oath,  did  you  ever,  in  the 
hearing  of  anv  person,  declare  you  would  be 
revenged  of  Wren,  the  prisoner  ? — Never. 

Did  you  ever  express  enmitv  to  him?— 
Never,  but  what  I  said  to  himself. 

What  was  that  ? — I  said,  perhaps  I  would 
be  even  with  him.  But  this  is  more  than  I 
wished. 

Were  you  ever  in  any  department  ?— I  was 
a  constable. 

Are  you  one  now?— -No. 

How  came  tliat?— I  do  not  know. 

Were  you  broke? — I  was. 

John  Strong  re-examined  by  Mr. 
Atiorney  General. 

Did  you  communicate  to  your  corpSj  what 
you  saw  that  night  ? — I  did. 

To  whom? — ^To  the  guard. 

Mention  their  names  ?— Two  of  them  are 
here  whoso  names  I  mentioned  before. 

When  did  you  tell  them? — ^Thencxt  night. 

Was  that  the  first  time  you  saw  them 
af\er  this  business  ? — It  was. 

Upon  your  oath,  did  you  tell  them  that  the 
prisoner  was  one  of  the  persons  concerned?— 
I  did. 

Did  you  mention  the  names  of  the  other 
persons  whom  you  knew  ?— I  did. 

Where  are  those  other  persons?— -I  know 
not. 

How  soon  after  did  you  take  the  prisoner? 
--I  was  not  of  the  party  who  took  him. 

Did  tlie  other  persons  charged,  live  in  the 
country  ? — They  did. 

Arc  they  in  the  country  now?— I  cannot 
tell. 

Were  any  attempts  made  to  take  them  ?— 
There  were  :  their  nouses  were  searched. 

WJien  was  Wren  taken  ?— On  the  Sunday 
when  I  lodged  examinations. 

C'our/.— You  say  you  were  afraid  to  fall  in 


with  this  party.  How  came  vou  to  go  so 
close  to  them  ? — I  did  not  think  they  %vo«ild 
come  that  road. 

Did  you  not  hear  them  rappinz  at  the  door, 
before  you  reached  the  wail  ?— No,  they  were 
coming  up,  and  they  came  so  quick,  I  couki 
scarce  save  myself. 

And  you  had  passed  the  house,  before  they 
arrived  at  it  ?— I  had ;  they  came  across  thie 
road,  and  I  got  behind  the  wall. 

The  night  was  dark  P— It  was  rather  light. 

Was  there  light  enough  to  know  the  fiice 
of  any  of  the  party  ?— No. 

Then  you  swear  to  the  prisoner  only  by  his 
voice? — Only  by  his  voice  and  sise. 

Who  wrote  down  what  you  said  when  yoii 
swore  informations?—!  believe  it  was  captaio 
Bell  himself. 

Did  he  take  down  your  words  ?— He  did. 

Did  you  say  they  had  white  shh'ts.^— I 
stated  to  him  they  had  not  white  shirts,  and 
cannot  say  what  they  had. 

Do  you  know  how  to  write  ?— I  do  not. 

Mr.  Attorney  General  stated,  that  he  htd 
no  objection  that  the  informations  should  be 
shown  to  the  counsel  for  the  prisoner,  ami 
intreated  that  the  Court  would  examine  Mtm 
witness. 

Mr.  Baron  George.— I  am  sure  you  desm 
nothing,  but  an  investigation  of  truth. 

John  BeUj  esq.  examined  by  the  Court. 

Whose  hand 'Writing  is  tlus  information? — 
Every  word  of  it  is  mine. 

It  is  stated  in  this  information,  that  tho 
partv  mentioned  in  it  were  dressed  in  white, 
MS  if  they  wore  while  shirts? — I  understood 
so ;  I  took  it  down  from  the  man  himself;  I 
am  in  the  habit  of  taking  informations  from 
the  mouths  of  the  persons  swearing  them, 
and  I  do  not  think  I  should  have  stated  it 
thus,  if  it  had  not  beea  so  represented 
to  me. 

John  Strong  examined  by  the  Court. 

You  told  Mr.  Bell,  the  perty  was  dressed 
in  white,  resembling  linen  shirts  ?»I  dkl  not. 

John  Belif  esq .  re-examined  by  Mr. 
Attorney'GeneraL 

Do  vou  recollect  the  circumstance  of  the 
consta\)les  being  reduced  ? — I  do. 

VVas  the  witness.  Strong,  reduced  at  that 
time,  or  was  lie  dismissed  for  any  improper 
conduct  ?<<-There  was  some  report  of  a  shot 
having  been  fired  by  this  man  and  another  in 
£dgeworthstown,  in  consequence  of  a  trial 
between  Mr.  Edge  worth  and  Mr.  Bond ;  it 
was  thought  improper  and  was  complained  of 
as  such,  and  the  reduction  took  place  imme- 
diatelv  after. 

Did  Strong  apply  to  you  before  he  swore 
these  informations? — I  heard  he  had  been  in 
Granard  looking  for  me,  and  I  sent  to  him 
to  come  to  me  on  Sunday  after  church|  and 
then  he  swore  the  informations. 
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John  Strong  euDiined  by  the  court 

Wm  thiA  par^  dressed  io  white»  resembling 
lloeo  shirts  t — They  were  not. 

If  tbejr  had  been  so,  should  you  beve  seen 
Ur^I  thiok  I  slioukl  dislincUy  see  it. 

Tkomoi  Devany  sworo. — Exaroiaed  by  the 
SoUcUoT"  GeneruL 

What  corps  do  you  belong  to? — Caplaio 
Beirs. 

Do  you  recollect  keeping  guard  withSlroog, 
any  time  last  month  f — I  do. 

Do  you  recollect  parting  with  bim  at  an 
early  hour  in  the  morning?-^ We  quit  guard 
and  went  home  in  the  morning. 

Do  you  recollect  to  have  bound  of  Aleian- 
der  M'Cabe*s  Ikniso  Io  have  been  attacked  by 
the  TkretJken  ?— I  do. 

After  that,  dkl  Strang  gpve  you  any  aoconnt 
«fit?--Hedid. 

Were  you  and  Strong  on  guard  that  ntght  ? 
—We  were. 

Did  you  see  him  neit  night  ?^I  did. 

Did  he  give  you  an  account  of  the  attack  ? 
«-Uedid. 

Where  did  be  say  he  was  P— Convenient  to 
Ibe  bouse. 

Did  he  mention  bow  many  were  there?— 
He  said  a  multitude. 

Did  he  mention  the  name  of  any  of  tbem  ? 
—He  did,  Patrick  Wren. 

Thomoi  Devany  cross-examined  by 
Mr.  ~ 


He  said  he  saw  Wren  there  ?*He  did ;  he 
fold  me  he  saw  him  in  the  crowd. 

Did  he  say so» positively?— He  told  me  be 
was  in  it,  1  did  not  examine  him  parti- 
cularly. 

Did  he  tell  you,  where  he  was  convenient 
to  the  house  ? — Ue  did ;  he  told  me  ht  was 
behind  an  old  wall,  next  the  jnrden. 

Was  he  acquainted  with  Wren  before?— I 
suppose  he  was. 

He  must  have  seen  him  there,  or  he  would 
not  have  known  him  ? — Of  course. 

He  said  be  saw  him  ?— He  did. 

You  are  sure  he  said  so?— He  did. 

Jurymen. — Did  he  tell  you,  he  saw  anv 
white  shirts  upon  tbem  that  night?— Ue  saidt, 
Alexander  M'Cabe  was  in  his  shirt. 

But  did  he  see  any  white  shirts  upon  the 
crowd  ? — He  did  not  tell  roc  any  such  thing. 

Robert  Croihen  sworn.— Examined  by 
Mr.  Sei^eant  Moore. 

Do  you  know  Slrong  ?— I  do. 

Were  you  upon  guard  with  bim  ? — I  was. 

Where  ? — At  MagUerabouy. 

Did  he  ever  tell  y<ou,  of  his  seeing  any  per- 
sons at  M*Cabe*s  house  ?— lie  did. 

How  soon  after  P — ^The  next  night  after  it 
happened. 

Had  he  been  with  you  the  night  before?— 
He  had. 

At  what  time  did  he  quit  you  ? — As  near  as 
1  can  guess,  it  was  three  o-dock. 


Did  every  man  ^  home  llien  f — I  believ^ 
so,  I  was  gone  a  little  before  him. 

Mention  what  he  told  jrou  the  next  nigbtf 
—He  said,  as  he  was  passmg  M'Cabe's  bouse, 
be  saw  16  or  18  men  coming  across  the  road 
to  M*Cahe*s  dupr,  and  he  threw  himself  be- 
hind a  little  wall,  that  was  convenient ;  thai 
they  went  to  the  bouse  and  rapped  at  the 
door ;  ordered  him  to  come  out ;  that  he  came 
out  in  his  shirt,  but  he  could  not  understand  a 
eood  deal  of  wliat  they  said ;  but  a  book  was 
desired  to  be  given  to  swear  him  to  Captain 
Thresher. 

Did  he  mention  bow  many  of  them  there 
were  ?— He  did,  and  be  said  there  were  four 
at  M*Cabe*s  doer. 

Did  he  mention  Wren*s  name  as  one  of 
tbem  ?— He  did. 

Did  he  say  any  thing  more?— He  did;  be 
said  he  saw  long  poles,  but  could  not  tdl 
whether  they  were  pikes  or  poles. 

Did  he  say  any  thing  as  to  shirts? — No. 

Or  that  they  had  any  thing  upon  their  bats? 
— No. 

Did  he  or  the  party  go  away  first?— They 
did. 

Did  he  tell  you  whether  he  saw  Wren, 
while  he  remained  behind  the  wall  P — He  said 
Wren  went  to  the  door,  and  be  understood  by 
his  voice  that  be  was  there. 

Did  he  say  he  saw  Wren  ?— He  said,  as  they 
passed,  he  knew  him  bv  his  size. 

Did  he  say  whether  he  heard  his  voice  ai^ 
terwards? — Ue  did,  but  I  do  not  recollect  ex- 
attly  the  place. 

Robert  Crotkeri  cross-examined  by  Mr. 

Fleming, 

You  have  given  very  nearly  the  same  ac- 
count as  Strong  did  ?— I  do  not  know. 

Did  you  hew*  his  evidence  this  dayP — I 
heard  something,  but  not  all  he  said. 

He  gave  you  a  particular  account? — I  be- 
lieve so. 

He  said,  he  only  knew  him  by  his  voice  ?— 
He  said,  lie  understood  his  voice ;  I  do  not  re- 
collect the  very  words. 

A  Juror. — Did  any  of  you  advise  him  to 
lodjge  informations  ? — We  said,  it  was  better 
to  ItX.  captain  Bell  know  of  it 

Mr.  Attorney  General  said,  he  would  call 
Alexander  M'Cabe,  though  it  was  not  origi- 
nally intended  to  examine  him,  as  the  priso- 
ner was  his  brother-in-law. 

Akiander  M^Cabe  sworn.— Examined  by 
Mr.  O'Ferrall. 

Where  do  you  live?— In  a  place  called 
Lei  trim. 

Do  you  remember  any  party  coming  to  your 
house  last  month  ? — Yes. 

Were  you  in  bed  when  they  came? — I  was. 

Was  your  fainily  in  bed? — They  were. 

What  did  tliev  cfo  ?— Tliey  called  and  rapped 
at  the  door,  and  desired  it  should  be  opened. 

Did  you  open  it  ? — My  wife  did,  and  denied 
I  was  in  it,  and  tliey  wanted  her  to  take  an 
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oath,  whether  I  was  or  was  not.  She  said, 
she  would  nut  take  an  oath  for  tliem.  They 
threatened  to  ill  use  her,  if  I  wat  not  to  the 
Jare.  1  was  hiding  upon  a  loft ;  and  hearins 
this,  I  jumped  down ;  the^  threw  down  a  book 
and  desired  me  to  take  it  up.  The  woman 
would  not  let  me,  but  they  insisted  I  should. 

Did  you  take  it  up  P-^I  did. 

Dk)  they  ask  you  to  iwear  any  thing? — 
^  Never  to  swear  against  captain  Ihresher  or 
liis  men,  to  give  no  more  than  half  a  guinea 
fur  marriage,  one  shilling  and  one  penny  for 
christening,  and  to  attend  them  the  following 
night." 

Do  you  remember  any  more  of  it?— That 
was  all  that  was  in  it. 

What  number  was  there? — I  could  not  see 
more  than  three  or  four  at  the  door. 

Did  they  wear  any  thing  upon  them?— 
They  did ;  they  wore  white  shirts,  and  white 
handkerchiefs  upon  their  hats. 

Did  you  know  any  of  them?— I  did  not; 
the  nieht  was  dark,  and  I  was  obliged  to 
grope  mr  the  book. 

What  relation  is  the  prisoner  to  jou?— 
Brother-in-law. 

ilad  you  your  cloaths  on  ?— Only  my  shirt. 

[Not  cross-examined.] 

Mr.  Fleming.  ~My  lords,  upon  the  part  of 
the  prisoner,  I  shall  examine  one  witness  to 
provo  that  Strong  was  in  his  Majesty's  serrke. 

William  Smith  sworn.— Examined  by     • 
Mr.  Fleming, 

Do  you  know  John  Strong?— I  do. 

How  long  ? — ^Twenty-five  years. 

Where  do  you  reside?— In  the  parish  of 
Granard. 

Did  he  live  in  that  neighbourhood? — He 
did. 

Have  you  ever  known  him  to  be  in  his  ma- 
jesty's service  ?— I  have,  in  the  4dth  regiment. 

Do  you  swear  he  was  in  that  regiment  ? — 
He  was  in  the  character  of  a  recruit,  and  was 
called  in  the  church  of  Granard  as  a  private 
soldier. 

Were  you  in  church  that  day  ?— I  was,  and 
he  was  married  there  as  a  private  soldier. 

William  Smith  cross-examined  by  Mr. 
Attorney  General, 

Who  was  the  clergyman  ?— Dr.  Brooke. 

How  lun^  ago  was  it  ? — Eighteen  years. 

What  uniform  did  he  wear? — ^The  uniform 
of  the  regiment  faced  with  white. 

It  made  a  great  impression  upon  you  ? — It 
did ;  I  had  no  wish  to  come  here,  but  I  got 
bis  majesty's  summons. 

What  business  do  you  follow  ? — Bleaching 
linen  and  yarn. 

Do  you  follow  that  business  now  ?— No, 
not  this  summer,  the  business  being  bad. 

Do  you  employ  men  ? — I  do  sometimes. 

Are  you  a  yeoman  ?— I  was. 

Were  you  called  upon  to  do  permanent 
duty  ?— -1  was  not 


Were  you  dismissed  from  the  corps?— 
When  they  were  disbanded. 

Were  you  dismissed  ?— No. 

How  long  have  you  known  the  prisoner  ?— 
Twenty  years. 

Do  you  remember  the^  night  of  the  attack 
upon  M'Cabe's  house  P^I  do. 

Did  you  see  Wren  that  night  ? — ^I  did  that 
evening  upon  his  own  potatoe  ground. 

Ax  what  time  ?-- -An  hour  before  dark. 

Did  you  hear  of  the  Tkreiken  that  night  f 
— I  very  often  heard  of  them. 

Were  you  ever  called  upon  to  prove  where 
Wren  was  that  night  ? — I  was  not. 

How  long  was  Strong  in  the  army?— 
The  detachment  marched  to  Cork  for  foreisn 
service,  and  after  some  time,  he  came  into  the 
country  with  another  wife,  whom  the  people 
said  was  his  uncle's  daughter. 

[Defence  dosed.] 

SUMMING   t7P. 

Mr.  Baron  Gwr^fe .— Gtentlemen  of  the  Jmy  ? 
The  prisoner  stands  indicted  for  an  oflence, 
which  the  legisUture  has  mtide  a  cafilta] 
crime.  Upon  a  trial,  so  very  serious,  it  Is  ab- 
solutely necessary,  that  the  proof  should  be  so 
convincing,  as  not  to  leave  a  rational  doubt  on 
the  minds  of  the  jury,  before  they  convict  the 
person  accused. 

It  appears  that  M'Cabe's  house  was  attack- 
ed by  the  Threshers  on  the  night  stated,  and 
that  the  oath  charged  in  the  indictment  wae 
administered  ;  and  upon  the  very  next  even- 
ing. Strong  nive  an  account  of  all  the  cir- 
cumstances of  the  transaction,  to  those  who 
were  upon  jguard  with  him.  He  also  went  be^ 
fore  a  magistrate  and  gave  information.  Gen- 
tlemen, it  is  material  to  observe,  that  thpre 
appears  to  be  a  variance  between  his  inforaia- 
tion  sworn  before  the  magistrate,  and  his  evir 
dence  given  here,  in  one  particular  circum* 
stance;  for  the  magistrate  has  taken  down, 
in  the  information  that  he  swore,  that  the 
persons  he  saw  were  dressed  in  white,  re- 
sembling linen  shirts ; — here,  he  says,  they 
were  dressed  in  their  ordinary  clothes  :  —he 
told  the  same  thing  to  his  brother  soldiers  ; 
but  M*Cabe,  who  was  sworn,  said,  that  the 
persons  at  his  house  were  dressed  in  shirts, 
and  had  white  bands. 

Gentlemen,  you  heard  the  siltiation  in 
which  Strong  was  placed,  at  the  time  of 
the  transaction  : — he  states,  that  he  it  acr 
quainted  with  the  voice  of  the  prisoner, 
and  from  that  and  from  his  size,  having 
seen  him  pass  near  in  the  darkness  of  the 
ni^ht.  be  takes  upon  him  to  swear  po- 
sitively that  the  prisoner  was  one  of  the 
persons.  It  is  very  possible,  that  Strung  doet 
firmly  believe,  that  the  prisoner  was  one  of 
the  persons  ;  «but  it  is  for  you  to  determine, 
whether  that  opinion  may  not  be  rashly  taken 
up.  He  swears  to  the  voice  of  the  prisoner, 
thoogh  he  is  not  able  to  mention  what  passed 
—or  that  he  imderstood  any  words  which 
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were  i^roDounccd  by  that  roice.  M'Cabe 
roiiit  know  the  voice  of  the  prisoner,  being 
his  brother-in-law,  at  least  as  well  as  Strong, 
ami  he  osys,  he  did  not  know  one  of  the 
party.  Under  these  circumstances,  gentle- 
mea,  there  is  room,  in  the  present  case,  for 
rational  doubt  in  the  minds  of  a  jury  :  where 
that  is  so,  and  a  man  is  upon  trial  for  his  life, 
a  jury  should  give  way  to  the  doubt,  and  ac- 
quit the  prisoner,  in  order  that  no  posni- 
hie  mistake  shall  occur  upon  so  serious  a  sub- 
ject 

Tke  Jury  retired  for  some  time,  and  return* 
cd  a  verdict— Not  Guilty. 

The  Atlomey -General  expressed  himself 
perfectly  satisfied  with  the  verdict ;  and  that 
the  jury  acted  with  great  propriety. 

Petee  Mobeis  was  indicted,  for  that 
he,  on  the  5th  of  November,  ia06,  feloni- 
ously did  administer  an  unlawful  oath  to  a 
person  unknown,  of  the  import  following ; 
"  To  be  true  to  the  Thrtikere  laws,  and 
**  not  to  prosecute  a  Tkreiher  or  give  evi- 
dence against  hinn"  ag^nst  the  peace  and 
sUtute. 


4< 


TkeFrUontr  pleaded  Not  Guilty— and  the 
foUowiog  Jury  was  sworn  : 


W.  B.  Montford, 
Richanl  Webb, 
Alex.  Kingston, 
Tbos.  Coates, 
And.  Crawford, 
J.  A.  Goldsbory, 


James  Wright, 
P.  MK^utcheon, 
John  Breaden, 
John  Kinsley, 
'1  homas  Lennon, 
Wm.  Price. 


George  Forbci  sworn — F.xaminctl  by 
Mr.  Attorney-  General. 

Do  you  know  Peter  Morris  ?^I  do. 

Show  him  to  me  ? — This  is  tlie  roan. 
[Pointing  to  the  prisoner} 

Where  did  vou  li%*e  in  November  last  ? — 
With  Patrick  Mulligan. 
.    Were  vou  servant  to  him  ?— -I  was. 

Ilow  long  did  you  live  with  him  ?— Near 
half  a-year. 

Do  you  recollect.  MuUi^n*s  house  being 
attacked  by  any  party  of  people  ? — Yes,  sir, 
I  do. 

What  description  of  persons  were  they  ?— 
They  appeared  to  be  a  set  of  Threshers  ;*that 
was  the  name  they  went  by  at  times. 

Dill  they  give  themselves  that  name  ?-* 
They  did. 

Had  tliey  any  particular  dress  ? — ^They  had 
white  shirts,  and  white  upon  their  hats. 

Were  there  many  ?•— About  half  a  score. 
.    What  time  in  the  month  of  November  was 
it  ? — I  cannot  recollect  the  exact  day  ;  but  it 
was  after  Holland- tide. 

What  day  of  the  week  was  it  ?— Sunday. 

Did  tbey  demand  admittance  iu  any  way  ? 
—They  did. 

Mention  how  ? — We  were  in  bed  ;  they 
came  round  the  house,  rapped  at  the  door, 


and  desired  it  to  be  opened  ;  and  Mulligan's 
wife  ran  and  opened  the  door. 

When  the  door  was  opened,  did  they  admi- 
nister an  oath  to  any  person  in  the  houne  ?.— 
They  desired  the  man  to  come  forward  :  I 
made  answer,  it  was  a  woman  was  in  the 
house.  They  said,  no  harm  should  hap- 
pen to  her. 

What  dkl  they  do  ?— They  desired  her  to 
lift  the  book,  and  swear  not  to  prosecute  any 
of  capUin  Tkrether*s  men. 

Did  tbey  swear  any  person  ;  you  need  not 
mention  names  ?— They  did. 

What  was  the  oath  ?— •*  Not  to  prosecute 
^  captain  Thresher  or  his  men  ;  and  to  be  up 
"  to  captain  l%resher*s  laws,  and  to  join  them 
**  the  first  and  second  night  following.  *' 

In  consequence  of  what  passed  that  night, 
were  you  in  company  with  them  afterwards  f 
—I  was  to  be  in  uniform  as  they  were. 

Did  you  accordingly  go  among  them,  and 
when  } — 1  did,  on  the  next  nightloliowing. 

How  many  persons  were  in  companv  on 
that  night? — As  nearly  as  I  could  make  it 
out,  about  the  matter  of  two  score. 

Were  they  in  uniform  ?-They  were  all. 

How  long  did  you  continue  in  company 
with  them  that  night  ? — Two  hours. 

What  kind  of  uniform  had  they  ?— Whilo 
shirts  over  their  clothes,  and  handkerchiefs 
round  their  heads. 

Did  they  attack  any  house  that  night  ?— 
Yes,  sir,  thev  did. 

*  On  the  following  night,  were  you  again  in 
compHny  wiih  any  of  them  ?— Yes,  sir,  I  was. 

Wore  they  dressed  in  the  same  manner  :i5 
on  the  first  night  ?— They  were ;  hul  I  was 
not,  1  had  only  a  handkerchief. 

Did  yon  know  the  persons  of  any  of  tlie- 
people,  who  were  out  on  the  first  night  ? — 
I  liave  a  knowledge  of  them. 

Was  an  oath  administered  to  any  person 
upon  the  first  night  you  were  out  ?— Not  that 
I  saw. 

Was  there  on  the  second  night  ? — All  (hat  T 
saw,  ril  tell  you  :  We  were  going  up  a  hill  iu 
a  small  body,  and  we  went  to  a  house. 

Have  you  seen  that  house  since  ? — I  did. 

When  ?— Yesterday  morning. 

Who  was  with  you  ? — Mr.  Kerr  and  sonir 
of  the  army. 

Did  you  iH)int  out  the  house  to  Mr.  Kerr  ? 
—I  did. 

Was  that  the  house  you  arc  arc  now  going 
to  give  an  account  of? — It  is 

What  passed  on  the  second  night  you  were 
out  ?— Wo  came  to  the  door— 

How  many  ?-^Thcrc  were  upwards  of  five. 

Had  they  any  arms  ?-— Oik  of  thcui  had  a 
gun. 

Which  of  them  ? — The  prisoner. 

Was  be  one  of  the  p%rty  i'^-lle  was. 

Do  you  know  where  he  \Woi\ } — I  do. 

Did  you  know  him  before : — I  had  a  small 
acouaintance  with  him. 

How  far  did  he  hve  fron  Mulligan*s  ' — A 
quarter  of  a  mile. 
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Did  you  know  whose  hoiue  il  was  ?«-Nol 
at  that  time. 

Meotioo  what  the  party  did  at  that  house  ? 
—They  rapped  at  the  door,  and  desired  it 
tp  be  opened  \  a  man  came  forwaid,  and 
there  was  a  book,  or  paper,  or  something 
in  the  name  of  a  book,  thrown  down  to 
him,  and  he  was  desired  to  take  it 

Did  he  take  it  P— He  did. 

What  was  said  to  him  ?— '^  To  be  true 
*^  to  the  Thrt$ka't  lawa»  and  never  prosecute  a 
"  Thrahtr. " 

Who  threw  down  the  book  ?— To  the  be»t 
of  my  belief  and  knowledge^  it  was  the  pri- 
soner. 

Was  the  prisoner  present  P— He  was. 

CoKrf .— Are  you  sure  and  positive  the  prison- 
er was  one  of  the  party  ?— Yes,  my  lord,  ha 


Mr.  Aitomey'General, — ^How  long  was  the 
party  at  this  liouse  f — I  cannot  tell  Uie  space 
of  time. 

Do  you  know  a  nan  of  the  name  of  Ma  - 
tbew  Balfour  ?— I  do. 

Have  you  known  him  long  ?— Yes,  air,  I 
have. 

How  long  ? — Since  I  can  well  remember. 

Was  he  out  along  with  you  the  first  night  P 
—No. 

Was  he  on  the  second  ? — ^Yes,  he  was. 

Can  you  tell  how  he  happened  to  be  there  P 
—Yes ;  he  came  to  me  where  I  was,  and  I 
went  with  him. 

Was  that  the  same  night  when  the  oath  waa 
administered  ? — Yes. 

Otarge  Forbe$  cross-examined  l>y 
Mr.  Fleming. 

You  were  out  two  nights  ? — ^Yet. 

Were  you  not  more  f-— No. 

The  par^  broke  up  ?— Yes^  aAer  my  limited 
time. 

What  was  that?— Two  nights. 

Coari.— Do  you  mean  thj&you  were  sworn 
to  attend  them  two  nights  ?— Ves. 

And  after  that  quitted  them  ? — I  did. 

You  know  nothing  of  them  afterwards?— 
No. 

When  did  you  give  information  of  this?— J 
cannot  recollect  partiailarly. 

Before  whom  did  you  give  information  P— 
Captain  Bell. 

[Here  the  information  was  Referred  to ;  and 
it  appeared  to  be  on  the  19th  of  Novem- 
ber.] 

Mr.  jF7emin^.— Who  brought  you  before 
captain  Bell  ?  — Mv  master  was  gpmg  to  bring 
me;  but  my  brother  came  to  Uranard,  and 
sent  for  me  there,  and  brought  me  to  captain 
Beli. 

Is  vour  brother  a  yeoman  P— He  is. 

OfMr.  Bell's  corps?— Yes. 

What  were  you  promised  fi>r  giving  the  in- 
formation P — Nothing  at  all. 

Were  you  never  promised  asy  Uuog  ?— Ifo, 
I  never  was. 

VOL.  XXX. 
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■  Did  you  come  forward  to  acknowledge,  you 
had  Uken  the  I%red^er's  oath  ?— I  did. 

And  you  did  so  voluntarily  and  without  any 
promise  made  to  you  ? — I  diid. 

Then  you  knew  you  had  committed  a  crime  ? 
— ^Yes. 

Were  you  not  promised  to  be  forgiven  ?— I 
was. 

Who  promised  thatP— CJapUin  Bell. 

Provided  vou  swore  agiunst  Peter  Morris  f 
—If  I  woiud  give  information  ag^sl  tlMi 
I%retheri. 

You  have  long  known  Peter  Morris  P— No« 
I  have  only  a  smaliVicquainlance  with  him. 

How  long  have  I  vou  known  him?— To 
see  him  up  and  oown,  as  a  joumeyauua 
weaver. 

Do  you  not  know  him  to  be  a  man  of  good 
character  and  well  spoken  ofP— Yes. 

He  was  always  considered  a  man  of  good 
behavuMir  ?-«-Yes. 

You  do  not  know  the  nan  who  was  sworn? 
—I  do  not 

Can  you  tell  who  swore  hun?— To  the  best 
of  my  belief. 

Can  you  swear  positively  ?— I  thiiric  it  im« 
ther  hard  to  swear  positively  who  did  it. 

How  was  the  man  sworn  ?— Tbe  book  was 
thrown  upon  the  threshold  and  he  waa  d»« 
aired  to  uA  it  and  ^take  the  oath  as  told  to 
him. 

CMirf.^Who  repeated  the  words  of  the 
oath  P— I  do  not  particularly  remember. 

Mr.  F/entng.— Did  the  man  of  the  bouse 
repeat  the  words?— Not  till  they  were  told  to. 
him. 

Mr.  Atiorn^  Geacrs^— Had  any  exami- 
nations been  sworn  againU  you,  when  you 
gave  informatKNi  ?— Not  to  i^y  knowledge. 

Hugh  Kerr  sworuw — Examined  by  Mr. 

Geaerel. 


Do  you  know  Forbes,  the  bstwitnetsl— X 
do,  for  two  or  three  days. 

Did  you  go  to  any  house  with  himf— X 
went  to  a  bouse  which  he  hroii|ht  me  te^ 
fourteen  miles  off  in  tbe  eounty  of  Loodbfd. 

Whose  house  was  it  ?-«The  bouse  ofJaaea 
Reilly. 

What  was  the  town  land  ^^Dunbegsao* 

Was  the  man  of  the  house  ^t  homer— Ha 

was  not  ^      _, 

Did  vou  inquire  for  him?— I  did,  and  could 
not  find  him. 

What  was  your  object  in  going  there F~- 
Forbes  brought  me  to  the  house,  and  said, 
it  was  one  of^the  houses  which  the  party  waa 
at,  but  he  did  not  know  the  man's  name. 
What  did  you  intend  to  do  with  Reilly,  if 
ou  bad  found  him  P-^I  would  have  brought 
im  here  to  this  commisuon. 

[Not  crosa-txamined.] 

JfoAoi  Bajfoer  sworn.— Exanuned  Vy 
Mr.  Sergeant  Moore. 

Where  do  you  live  P— In  the  lands  of  Cksp 
cragh* 
P 
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Were  jou  IWing  there  last  Ilollaiutlidt?— I 
was. 

Did  you  ever  go  out  with  anv  people  about 
thai  time  ?.~1  did,  when  I  could  not  help  it 

What  caused  you  to  go  out? — ^Thejr  came 
to  me  dreased  in  white  thirts  and  white  hat- 
hands. 

Did  you  see  any  arms  ?— Tliey  said,  they 
had  a  gun,  but  I  did  not  see  much  of  them. 

What  did  they  do  F— They  came,  and  a  doe 
barked;  they  struck  at  the  door,  and  ordered 
IIS  to  open  it ;  I  was  in  bed,  and  desired  them 
10  have  patience ;  then  I  openeil  the  door,'and 
desired  thcni  to  come  in,  and  they  threw 
•omething  upon  the  floor,  and  swore  me  '^  to 
be  up  to  the  Thresher^  hiws  ;*  I  asked,  what 
thry  were ;  they  said,  to  pay  balf-a-guinea  for 
maniage,  one  diilhugand  one  penny  for 
christening,  &c.  &c.  l*hey  then  swore  me, 
whether  there  was  another  man  in  the  house, 
and  they  went  peaceably  away,  haying  sworn 
ne  to  meet  them  the  night  following  on  the 
hill  of  Dunbeggan. 

Do  you  know  Peter  Morris  ?— I  do ;  this 
is  he. 

How  long  have  you  known  him?— Two  or 
three  years. 

What  did  you  do  the  next  day  ?— I  had  a 
couple  of  brothers-in-law  in  the  Granard  yeo- 
men ;  I  went  to  them. the  next  evening,  and 
told  them  of  this. 

Did  you  after  that  go  to  the  meeting,  which 
you  were  sworn  to  attend?— I  did;  I  went  to 
Dimbeggan ;  and  not  seeing  them,  was  re- 
returning  home,  when  I  met  them  on  the 
road. 

How  were  they  dressed  P— They  all  had 
white  shirts  over  tlicm. 

How  many  were  there?— Three  or  four 
score,  under  or  over. 

^  Had  they  any  tiling  in  their  hands?— 
Some  had  forks,  some  stakes  and  bayonets 
upon  poles. 

What  did  they  do  when  you  met  them  ?— 
They  waited  for  a  little  time,  and  then  ihey 
dimtched  a  parly. 

Did  you  go  with  that  parjj  ?— I  did. 

Where  did  they  go  tor— To  Dunbeggan  to 
all  the  inhabitanU  there. 

What  were  they  doing  ?^I  cant  say,  as  I 
did  not  go  up  to  the  houses ;  but  they  went  to 
all  the  houses  in  it,  from  house  to  house. 

How  many  people  did  you  know  there  ?— 
Not  very  many. 

You  need  not  mention  the  names  of  any  but 
iuch  as  are  here?— This  man,  whom  1  take 
to  be  Peter  Morris,  was  there. 

How  was  hedressed  ?— Equal  to  all  the  rest, 
I  taw  no  difference. 

Was  there  a  gun  ?— I  compute  there  was  a 
gun. 

Who  had  it  ?— To  my  opinion  this  man  at 
the  bar  hftd  it. 

Cpoii  your  oath,  was  he  of  the  party  that 
ni^ht  ? — ^Thcy  were  all  together :  they  scrupled 
going  down  to  Rathmore,  where  the  yeomen 
Hui».    This  man  had  not  scruples  more  than 


the  rest ;  but  he  ntid,  he  would  not  go  to  it 
He  said,  there  were  some  men  swum  to  cap- 
tain Bell's  yeomen,  and  lie  would  not  go 
there. 

Were  there  any  yeomen  there  f—Tbere 
were  five  yeomen. 

Of  captahi  Bell's  corps  f— Yes.  The  mi- 
toner  said,  any  man  who  chose  to  govohm- 
taril  V  might,  mit  be  would  not  go  lo  any  place 
to  raise  a  disturbance. 

Did  the  party  go  to  Rathmore  that  night? 
— The^didnot;  I  lefltbem,  and  I  beUeve 
th^  did  not  go. 

Did  thev  separate  then  ?— They  did. 

Who  told  the  party  the  yeomen  were  tliere  f 
-^Idid. 

Why  did  you  tell  them?-^I  told  them,  the 
yeomen  would  not  give  into  their  laws,  on  ac- 
count of  Mr.  Bell,  till  they  saw  further. 

Mathiu  Balfmr  cross-examined  by  Mr. 

Fleming. 

How  many  nights  were  you  with  them  ? — 
Onlv  the  one  night. 

You  parted,  when  they  refused  to  go  where 
the  yeomen  were f— I  did;  and  1  suppose 
thev  aM  went  home  afterwards. 

You  said,  there  were  three  or  four  score  ?— 
There  were,  more  or  less. 

Was  there  that  number  the  whole  time 
you  were  with  themP-^I  was  sometimes 
from  the  main  body,  and  sometimes  witb 
them. 

But  did  the  party  amount  during  the  whole 
time  to  forty  ?— They  did. 

You  were  afraid  not  to  go  ?— If  I  was  not,  I 
would  not  go. 

And  many  an  honest  man  might  he  afraid  ? 
—To  be  sure ;  and  to  my  opinion,  not  numy 
would  go,  if  they  were  let  alone. 

There  were  many  equally  unfortunate  with 
yourself?— I  think  we  were^all  of  one  crime. 

And  who  would  not  have  gone,  if  they  had 
not  been  forced  f— I  think  there  was  not  a 
man  would  go,  if  be  could  avoid  it ;  I  say,  to 
the  best  of  my  optnwn. 

And  you  consider  Morris  like  the  rest? 
— I  suppose  there  was  worse  men  than  him 
in  it 

Do  you  know  Forbes?— I  do. 

Was  he  with  you  ?— He  was  that  night. 

But  you  know  no  more  of  him,  than  that 
he  was  there  ?— No. 

Cmtrt, — Do  you  know  Reilly's  house  in 
Dunbeggan  ?— I  do. 

Were  you  at  his  house  that  night  ?— I  was 
not  at  his  house.  When  we  came  into  the 
village  the  men  were  divided,  and  sent  in 
threes  and  fours  to  each  house;  some  went  to 
one  house,  and  some  to  another. 

Upon  your  oath,  did  you  see  the  prisoner 
that  night  at  Dunbccgan  ?— He  mieht  be  in 
it ;  but  I  did  not  see  nim  in  Dunbcsgan. 

Did  you  see  the  prisoner  that  night?--!  AiiX 
at  Rathmore. 

How  far  is  that  from  Dunbeggan  ?— TIiq 
next  mearing. 
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Did  yo«  fee  him  ihere^  before  or  after  the 
{lartv  were  in  Dunbeggpm  ?— After. 

Was  it  inRathmore  they  separated  ?— It 
was. 

Did  vou  see  any  book  with  them  ?— I  saw 
no  book. 

Did  you  hear  any  mention  made  of  a  book 
among  them  ? — I  did ;  but  do  not  know  who 
saidiu 

What  was  said? — One  man  would  ask, 
where  the  book  was,  when  they  got  to  a  door. 

What  answer  was  made?—  -Somebody  would 
go  forward  to  the  door. 

Are  we  to  understand,  that  you  si^  posi- 
tively that  the  prisoner  was  that  night  with 
the  party  in  Rathmore? — I  do. 

Jurors. — Was  the  prisoner  dressed  in 
white?— He  was;  they  were  all  dressed  iu 
white ;  a  man  dare  not  go,  unless  he  was 
•dressed. 

Had  you  a  white  shirt? — I  had. 

Court. — Had  Peter  Morris  any  thing  in  his 
hand?— He  had. 

What  was  it?— I  do  not  know;  there  was 
uo  one  in  it,  but  had  something  in  his  hand. 

What  sort  of  a  thing  was  it  r — It  might  be 
a  gun,  but  it  is  hard  to  say  what  it  was. 

Did  you  ever  swear  it  was  a  gun  ?— I  do 
not  know  but  I  did;  but  I  might  make  a  mis- 
take. 

Do  you  recollect,  whether  vou  told  the  nui- 
gistrate,  that  the  prisoner  had  a  gun?— I  do 
not  doubt  but  I  did. 

What  do  you  say  now  ? — To  the  best  of  my 
opinion  he  had. 

Can  you  say  positively  ?— I  cannot. 

John  Bell,  esq.  sworn.— ^Examined  by 
Mr.  O'Fcrrail. 

t)o  you  know  Forbes,  who  was  examined 
liere  ?••>!  do. 

Did  he  swear  any  information  before  you? 
—He  did. 

Was  there  any  information  sworn  against 
him  at  that  time  ? — No. 

Did  he  go  before  you  without  any  force  ?— I 
believe  so ;  I  spoke  to  his  brother  upon  parade 
to  fetch  him  to  me,  which  he  did,  and  he 
gave  me  information  of  ttiis  matter. 

Do  you  know  Balfour?— I  do. 

Did  he  give  any  information  ?— He  did. 

\Vas  there  any  cliarge  against  him  at  the 
time  ?— There  were  some  persons  named  by 
Forbes,  and  I  did  not  proceed  against  them 
under  the  act  of  parliament  as  I  might. 

Was  Balfour  one  of  them  ? — Yes;  and  Wig- 
gins, his  brother-in-law,  gave  me  a  message, 
that  if  I  sent  for  him,  he  could  give  some  m- 
forroation. 

Did  you  send  for  him  ?— Not  immediately, 
because  I  doubted  how  far  it  would  be  right, 
in  case  he  should  be  implicated.  Afterwards 
I  sent  him  a  letter,  and  pledged  myself  be 
should  not  be  molested  till  ne  returned. 

Did  he  after  that  give  information  volunta- 
rily?—He  did. 

JDid  you  make  him  any  promise  ?«*^one ; 
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but  that  he  should  not  be  molested  in  coming 
or  returning,  and  he  gave  bis  information  as 
readily  as  any  man  could. 

John  Be/^^.  cross-examined  by  Mr. 

Fleming. 

You  sent  a  messane  that  Balfour  might 
come  upon  his  parole  r— That  he  should  not 
be  taken  in  coming  to  me,  m  consequence  oT 
my  letter. 

Was  not  Forbes  in  custody  ?— He  was* 

Then  he  might  have  been  in  the  same  place 
with  Morris  ?-^No;  there  are  circumstances 
making  a  difference. 

Do  you  consider  that  you  have  any  power 
to  say  that  one  man  is  inferior  in  guilt  to  igx- 
other,  and  that  ^ou  will  choose  one  of  them 
to  appear  as  a  witness?— No ;  but  I  consytpt 
that  I  was  anxious  that  a  man  of  a  greater  de- 
gree of  guilt  should  be  brought  to  punbh: 
ment. 

Is  Balfour  deserving  of  credit  upon  bU 
oath  ?— I  believe  he  is. 

If  he  swore  that  every  man  who  was  out 
was  forced,  would  you  believe  him?— I  would 
take  down  his  information  in  writing  to  that 
effect,  if  be  stated  it  so. 

But  if  he  swore  it  upon  the  uble,  would  you 
believe  him  ?-«t  cannot  give  my  judgment 
upon  that. 

Is  he  a  man  of  credit  ?— I  think  he  is  a  mafi 
to  be  believed  upon  his  oath. 

But  if  he  swore,  that  every  man  of  the 
party  was  no  more  criminal  than  himselQ 
would  you  believe  him  ?— If  he  swore  coft- 
trarv  to  his  informations,  1  must  doubt  one 
or  the  other. 

If  he  swore  that  every  man  was  forced, 
would  you  believe  him?— If  he  staled  that  at 
first,  I  would  have  sUted  it  in  his  informa- 
tion :  but  he  did  not  attempt  to  say  that 

Is  he  not  more  likely  to  tell  the  truth  when 
cross-examined  in  court? — I  think  so. 

And  if  he  contradicUd  himself,  would  you 
think  him  deservingof  credit?— You  may  an- 
swer that  yourself. 

Cour^.— Suppose  Balfour  swore,  that  all  the 
people  were  out  by  force,  would  you  believe 
him?— I  would  not  take  hisrocaninc  literalbr; 
I  think  he  meant  that  all  such  of  his  neigh- 
bours as  he  knew  were  forced,  and  I  might 
believe  that. 

D£FEKCE. 

George  O'Brien  sworn— Examined  by 
Mr.  Fleming. 

Do  you  know  the  prisoner,  Peter  Morris  ?-*• 
I  do. 

How  jong  have  you  known  him?— Near 
nine  years. 

What  is  his  character,  and  state  it  to  the 
Court  and  jury  ?— I  never  knew  a  more  pru- 
dent and  better  conducted  man  in  my  life. 
In  the  rebellion,  and  every  insurrection,  he 
left  his  own  place  to  acquit  himself  of  getting 
into  conspiracies  against  tlic  king  anu  coun- 
Hy. 
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Did  he  livt  iw«r  BttlliMmuck  r^U«  dM. 

WliBt  wu  his  oonduct  during  the  trmihle* 
■ooie  tiiuei?— He  would  co  to  rctfccUhb 
people^  who  were  not  joioea  with  the  rebels. 

Why  P— To  shun  the  people  of  the  country, 
who  were  in  a  rebellious  way. 

Did  you  know  many  others  do  thM  besides 
himBelfP-— I  never  knew  a  man  of  his  kiAd  do 
it  but  himself. 

Ctorgt 
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Tn  what  county  do  yon  lire  P— In  this 
county,  towards  thie  borders  of  Leitri m. 

The  peoole  of  LeHrtm  hare  been  very  kind 
te  the  fNeopie  of  this  county,  by  including  them 
in  Uieir  plans? — ^I  liave  no  connectiou  with 
iw  county^  but  my  own. 

In  what  corps  ate  you?— Not  any  at  pro- 
ient ;  I  was  In  the  Cvnmllan  corps. 

When  did  you  quit  them  ? — About  a  year 
agu,  being  inconvenient  to  me. 

You  luive  heard  that  the  country  has  been 
infested  with  dutnrbers?— I  have. 

Do  you  not  consider  them  a  great  nuisance  P 
—In  the  way  they  go  on ;  for  they  were  with 
roe,  and  put  an  oath  to  me  not  to  take  tithe. 

Do  you  not  consider  them  as  innocent  men, 
wishing  to  redress  grievances  P— I  cannot  an* 
swer  that. 

Do  you  consider  them  as  a  set  of  lawless 
miscreants,  or  laudable  reformers  P— From 
the  way  they  are  represented  at  present  I 
think- 
How  do  you  mean  represented  .^— By  the 
government. 

Dovou  not  think  they  are  accused  un* 
justly  r-^I  do  not  know. 

Can  you  form  no  belief  of  that?— No. 

Have  you  not  expressed  your  opinion  of  the 
cniel  treatment  of  the  Threshers  in  Mayo,  by 
thejuries?— I  never  heard  of  it  at  all. 

Dki  you  not  hear  of  theprooeedingsat  Sligo 
and  CastlcbarP— No. 

Did  you  not  hear  that  some  men  were  sen- 
tenced to  die? — I  did. 

And  you  expressed  a  feeling  for  the  poor 
people?-^!  was  sorry  to  hear  they  were 
omught  in  so  innocently. 

Just  as  innocent  as  Morris? — ^I  suppose  the 
same  way ;  there  is  no  man  so  loyal  or  well 
conducted. 

Do  you  not  believe  that  nuiny  were  frights 
ened  to  join  the  French  ?— Yes. 

But  Morris  acted  a  lo^al  and  a  gallant  part  ? 
—He  used  to  leave  bis  place  to  avoid  re- 
bellrous  mobs. 

When  the  French  came,  he  acted  like  a 
loyal  person  to  his  king  and  country?—!  can- 
nut  answer  for  that. 

How  long  is  it  since  the  Threshers  paid  you 
a  visit?— I  cannot  rightly  tell. 

Try  and  recoiled  ? — Some  time  in  Novem- 
ber. 

Did  they  propose  any  oath  ?— They  did  to 
myself  and  olhcn*. 

Was  that  oatli  taken  by  any  person  .^'^It 
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Did  that  person  go  to  a  magtelmie  and  give 
information?— I  cant  say. 

Would  you  not  be  likely  to  know^  if  be  did? 
—I  can't  say. 

Would  you  not  know^  if  a  young  tentlemaii 
of  twentv-five  years  of  age,  five  feet  elevefa 
inches  high,  with  a  drab  coat,  leather  breechea 
and  boots,  went  to  m  magbtnite  to  give  infeff^ 
mation  ?— I  can't  say. 

Did  yon  ever  hear  that  a  person  of  tliat  do- 
scriptmn  had  taken  the  Thresher's  oath  P— 
Perhaps  you  mean  myself. 

I  do  not  impute  such  m  thing  to  you;  Iwl 
did  that  person  go  to  a  magistrate  ?— He  did. 

To  what  magistrate?— To  Mr.  Booker. 

In  what  time?— In  a  few  days. 

Did  that  person  know  auy  of  them  ?— If 
you  mean  roe,  I  did  not. 

Had  yon  a^y  arms  in  tlie  Inmse  P— 1  had. 

Were  tiiey  yeomanry  arms?-— Tiiey  weie 
not 

What  did  you  do  with  tliem  ?— I  gave  tlieiii 
to  the  captain. 

What  arms  had  you  in  the  liouse  P — A  gun. 

Did  yoti  ever  lend  it  to  any  erne  ? — No ;  ea- 
oept  a  man  misht  ask  it  by  way  of  diversion 
to  fire  at  a  mark. 

Did  you  take  a  sliot  at  tiie  party  tliat  nig^tP 
— I  did  not. 

Is  there  anv  person  here  will  sivc  a  charac- 
ter of  yourself  r—Tliere  is  Mr.  Newman. 

Is  there  any  person,  not  a  sworn  Tkraker^ 
who  will  give  a  character  of  you  ? — I  beiievta 
so;  Mr.  Andrew Crauford. 

[Defence  dosed.] 

SUMMfKO  L'P. 

Lord  Chief  Justice  Domnei  stated  the  in- 
dictment to  the  iury,  and  tlien  proceeded  to 
sum  up  the  evidence.  It  appeared  that  the 
country  had  been  infested  by  disturbers,  as- 
suming the  name  of  Tkrtiker$,  and  who  under 
that  name,  and  dressed  in  a  particular  man- 
ner, went  alxnit  at  night,  and  administered 
oaths  to  the  inhabitants.  With  regard  to  the 
fact  charged  against  the  prisoner,  there  was 
the  testimony  of  Forbes,  who  appears  to  have 
gone  to  a  magistrate  recently  alter  the  fact, 
and  he  swears  the  prisoner  was  one  of  the 
party  who  went  to  tne  house  at  Dunbeggan. 
The  party  consisted  of  three  or  four  score. 
Some  of  them,  of  whom  the  prisoner  was  one, 
went  to  the  door;  the  man  of  the  house  was 
called  for :  he  appeared;  a  book  was  thrown 
down,  and  be  vras  sworn.  The  witness  is  not 
positive  by  whom  the  man  was  sworn ;  but 
he  swears  positively  that  the  prisoner  was  one 
of  four  or  five  persons  who  were  actins  thus 
at  the  house.  If  the  jury  believed  he  was 
there,  as  represented,  and  that  he  participated 
in  the  general  object,  it  is  the  same  oflence  ; 
because  all  who  were  aiding,  abetting,  and  as- 
sisting at  the  moment  arc  equally  euilty  with 
the  person  who  administered  the  oath.  Forl>es 
also  stated,  that  the  oath  administered  was, 
*<  To  be  up  to  the  Thrtihcn  laws,  and  not  to 
prosecute  a  Tkrtikcrr    It  will  be  lot  4be  jury 
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to  say,  whether  that  is  the  import  of  the 
«a!th  stated  in  the  indictineiit ;  fur  the  prose* 
cutor  is  Dot  bound  to  set  out  the  exact  words. 
If  the  jury  beKeved  that  this  oath  was  of  the 
import  alie^  in  the  indictment,  and  that  it 
was  administered  for  the  purpose  of  maldng 
the  person  to  whom  it  was  administered  be- 
come a  member  of  that  confederacy,  which  is 
proved  to  exist,  the  first  charao  stated  against 
the  prisoner  wiif  be  supported;  proridea,  gen- 
tlemen, ycKi  believe  that  the  prisoner  was  one 
of  the  party.  With  tespect  to  that  fact,  the 
witness  could  not  swear  positively  who  admi- 
nistered the  oath ;  and  as  to  the  arms  carried 
by  the  party,  he  would  not  swear  positively 
that  the  prisoner  had  a  gun :  the  witness  only 
swore  upon  his  belief.  However,  the  witness 
awore  positively  that  the  prisoner  was  ||iresent 
at  the  nouse,  when  the  oath  was  administered 
and  you,  gentlemen,  will  determine  upon  his 
credit. 

Gentlemen,  another  intness  was  examined 
in  support  of  the  indictment,  named  Mathew 
Balfour.  ^  Both  these  witnesses  appear  by  their 
own  account  to  have  acted  in  the  very  trans- 
action, with  regard  to  the  conduct  of  which 
they  appear  to  criminate  the  prisoner.  Forbes 
gave  information,  before  any  charge  was  pre- 
Mnrcd  against  him :  nor  to  this  moment  does 
it  api^car  that  any  information  has  been  sworn 
against  him.  Balfour  was  implicated  by  the 
account  given  by  Forbes.  Under  these  cir- 
cumstances, gentlemen,  these  witnesses  come 
before  you,  each  participating  of  the  offence 
of  which  they  accuse  the  prisoner,  and  there- 
fore their  testimony  should  be  received  with 
all  iniaj^inable  caution.  In  the  ordinary 
cases  ot  burglary  and  robbery,  when  a  person 
who  has  participated  in  the  offence  appears, 
and  deposes  to  his  being  present  at  the  trans- 
action, the  fact  of  inculpating  himself  gives  a 
credit  to  his  narration,  so  far  as  that  you  may 
safely  credit  his  accusation  of  himself:  but  so 
far  as  it  may  affect  others,  a  juiy  generally  re- 
quire some  corroboration  from  circumstances, 
or  other  testimony.  In  the  present  case,  per- 
haps, you  will  think  that  they  were  reluctantly 
engaged ;  one  of  them  gave  an  account  of  the 
transaction,  and  a  peace  officer  went  to  the 
house,  in  expectation  of  finding  the  man  who 
was  sworn,  but  he  was  not  found,  nor  does  he 
appear ^as  a  witness  on  either  side.    In  conse- 

Suence  of  the  information  given  by  Forbes, 
iaifotir  was  sent  for,  and  upon  bis  examination 
here,  he  admits  be  was  one  of  the  general 
party,  but  not  at  the  house  where  the  man 
was  sworn,  lie  also  states,  that  the  prisoner 
was  one  of  the  party,  and  he  mentioned  the 
reluctance  expressed  by  the  prisoner  tp  go  to  a 
village,  on  account  of  the  yeomen.  As  to  the 
fact  of  the  prisoner  carrying  a  gun,  he  would 
not  swear  positively  to  it  now  :  he  had  stated 
it  to  the  magistrate,  which  he  admits  he  might 
have  done,  but  might  be  mistaken,  and  you 
will  determine  how  far  that  affects  his  credit 
•or  noL  Hchef  is  not  evidence  of  any  material 
circumstance  against  a  man,  but  as  to  the  ma^ 
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terial  fact  of  the  person  of  the  prisoner,  both 
the  witnesses  are  pcmtive. 

Gentlemen,  theprisoner'sdefieDce  rests  upon 
character,  to  which  O^Brien  has  been  esa^:- 
mined ;  he  states  the  prisoner  to  bo  a  man  ojf 
sood  character,  and  extremely  prtident;  and 
he  describes  him  as  alwavs  anxious  to  keep 
himself  out  of  the  power  or  disaffected  people  ; 
and  if  you  believe  that,  it  is  a  circumstance  fak 
favour  of  the  prisoner.  And  if  that  shall  in- 
duce  you  to  entertain  a  doubt  of  the  testimont 
of  Forbes,  and  the  other  witness;  or  if  jpL 
shall  believe^  that  while  the  prisoner  was  widi 
the  party  at  the  moment  the  oath  was  adfflN 
nistered,  he  was  actin^j  under  the  fear  of  dMth 
being  inflicted  upon  bim  by  that  party,  and 
with  no  other  motive,  it  is  a  plain  case  for  th6 
prisoner,  and  you  ought  to  acquit  him.  But 
you  will  recollect  the  account  given  of  a  con- 
sultation amonff  them,  in  which  the  prisoner 
takes  a  part  and  advises  them  not  to  go  to  the 
village  of  Rathmore,and  his  advice  was  taken  ; 
because  there  was  a  party  of  yeomen  in  the 
place.  You  will  consider,  whether  that  was 
the  conduct  of  a  man  acting  under  the  fear  of 
death.  If  the  fact  of  the  gun  vrere  posititely 
sworn  to,  it  would  be  an  additional  cir^m- 
stance  to  rebut  the  defence  endeavoured  to  be 
extracted  from  the  cross-examiiuition  of  Bal- 
four. But  I  mtist  add,  that  in  all  cases  where 
a  party  sets  up  the  defence  of  force,  he  should 
establish  that  fiict  to  the  thorough  conviction 
of  a  jury ;  because  the  fact  charged  being 
proved  by  positive  evidence  to  the  satisfaction 
of  a  jury,  the  defence  of  force  ought  to  bo 
proved  equally  to  their  satisfaction  to  inducb 
them  to  rest  a  verdict  upon  it  That  defence 
can  hold  no  lonser  than  during  the  immediate 
pressin-e  of  the  force.  If  after  it  is  removeil, 
the  person  who  was  so  restrained,  goes  to  m 
magistrate,  and  gWes  him  an  account  of  the 
transaction,  it  wiU  add  lAuch  to  his  defence. 
But  if  he  rests  without  disclosing  it,  and  waits 
till  he  is  prosecuted,  his  defence  will  be  cod* 
siderably  weakened. 

Gentlemen,  if  upon  the  whole  you  believe 
that  the  prisoner  was  one  of  the  party  who 
were  at  the  house  in  Dunbcggan,  whue  the 
oath  was  administered,  actms  voluntarily 
there,  the  indictment  is  supported,  if  you  think 
the  oath  was  of  the  import  which  is  stated. 
If  upon  the  evidence  you  sliall  have  any  ra- 
tional doubt,  either  ol  the  presence  of  the  pri- 
soner at  the  time  of  administerine  the  oath, 
or  of  the  import  of  the  oath,  it  will  be  your 
duty  to  acquit  him.  But  if  you  are  satisfied 
that  such  an  oath  was  administered,  and  that 
the  prisoner  was  voluntarilv  present,  it  will 
be  your  duty  to  find  bim  guilty. 

The  jury  deliberated  for  a  short  time,  and 
rettirnoa  a  verdict— Guilty. 


Farbel  Blahey,  and  Thomas  Dokouohoe, 
were  indicted,  for  that  they,  with  inaiur  other 
evil-dbposed  persons  unluiowD,  on  the  141b 
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Qf  Norember,  1806,  al  Muliiainore,  in  tht 
eciunfy  of  Longford,  being  armed  with  fire- 
)ock«,  fire-anns,  and  other  offeuftive  weapons, 
'aid  wilfully,  tumulluously,  maliciouilj,  and 
lawfully  rise,  assemble,  and  appear  by  night, 
lo  the  terror  of  his  majesty**  subjects,  agamst 
peace  anil  sUtute. 

A  second  count  charged,  that  they  wilfully, 
taaliciously,  and  unlavmilly,  did  assume  the 
particular  name  and  denomination  of  I^rriA- 
«rs,  the  same  not  being  a  name  or  denoroin*- 
tion,  usually  assumed  by  bis  miyesty's  suljects 
upon  their  lawful  occasions,  and  under  that 
particular  name,  did  wilfully,  malicioubly^  and 
unlawfully  rise,  assemble,and  appear  by  night, 
&c.  to  the  terror  of  his  miyesty's  subjects, 

OCC.  &C. 

Prisoners  pleaded,— Not  Guilty. 
The  following  Jury  was  sworn  : 
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Robert  Shaw, 
Andrew  Noble, 
jftobert  Beatty, 
John  Wilder, 
Francis  llolton, 
Claudius  Beatty, 


M.  W  Muore, 
D.  M*Cord, 
Alexander  Dwyer, 
John  Allen, 
James  Wilder, 
William  llcaly. 


RiehMrd  Kerr  sworn. — Examined  by 
Mr.  SolkitoT'GtnermL 

Where  do  you  live?— At  Mullinmorc,  in 
this  county. 

How  long  have  you  lived  there? — ^T  wo  years. 

In  what  siluatioo  were  you  before  vou  lived 
there  ?— I  had  served  his  majesty,  and  am  now 
on  the  Chelsea  pension,  and  am  a  yeoman  in 
captain  Bell's  corps. 

Do  vou  recollect  any  thing  happening  at 
your  place  on  the  13th  of  November  last  ? — 
A  psjty  of  people  assembled  in  a  lawless 
manner,  came  to  ray  house  with  grapes, 
pitchforks,  and  other  weapons. 

Was  there  any  kuuckiog  at  the  door? — 
They  began  to  push  and  knock  at  the  door, 
and  I  thought  Iney  would  knock  it  down. 

Did  they  say  any  thing? — They  desired 
ne  to  open  the  door :  1  firbt  threatened  them 
with  the  law,  but  they  threatened,  and  then 
my  wife  spoke  to  me,  and  I  was  obhged  to 
open  the  ooor. 

Did  you  see  any  persons? — I  saw  them  all 
^assemued. 

How  man v?  — By  computation,  two  or 
^ree  hundred. 

What  did  they  do? — I  wanted  to  light  a 
«candle,  but  they  would  not  let  me;  they 
•compelled  me  to  assemble  along  with  them, 
•and  they  administered  an  oath  to  me. 

What  was  it  ?— I  told  them  I  had  no  call  to 
{he  7%retAcrs,  or  to  tlicir  clergy,  but  notwitii- 
standing  they  would  not  quit  me,  but  swore 
ane  not  to  take  any  tithe,  but  from  the  mi- 
nister of  the  parish,  and  to  pay  4<.  4d,  an 
«cre,  or  leave  the  tithe  there,  and  then  they 
went  on  with  their  own  minister  about  mar- 
ciage  and  baptism. 

Did  they  force  you  to  take  any  armsf*»- 
Tbeydklj  my  ycooianry  fire-lock. 


Do  jrou  know  any  of  your  neighbours,  wh» 
were  forced  to  go  out  that  night  T— I  do, 
Terence  Brady,  and  James  Brady. 

A  Her  you  left  your  liouse,  where  did  you  go 
to?-^ToaforL 

llow  far  from  your  house  ? — Near  half  a 
mile. 

On  your  way  to  the  fort,  dki  you  meet  any 
persons? — I  vaw  several  joining  tliem. 

What  hour  was  this  ? — Between  twelve  and 
two ;  and  there  was  a  rear  party  behind  the 
main  body  I  was  in,  compelling  the  people 
falling  back  to  keep  up. 

Did  you  see  any  pcrsonn  with  whom  you 
were  acquainted  join  them?— I  did. 

What  are  Ihcir  names? — Farrell  Blaney, 
and  Thomas  Donoughoe. 

When  you  saw  them,  were  tlicy  dressed  in 
any  particular  manner  ?-<-Tliey  liad  some  sort 
of  dress. 

What  sort? — It  inclined  to  be  white. 

Court. — Could  you  not  see  tlieir  dress,  as 
well  as  their  faces  ? — It  was  their  vnicci  I  first 
knew. 

Mr.  Soiieiior-CeneraL'^WM  the  while 
dress  outside  their  other  clothes?— They 
were  in  white,  but  whether  it  was  inside  or 
outside  I  cannot  say. 

Had  they  any  thmg  in  their  hands  ?— They 
had  clubs. 

Did  they  go  with  you  into  the  fort  ?— They 
were  with  another  party.  AAcr  we  got  into 
the  fort,  we  saw  tliese  men  coming  in,  and 
several  others  from  different  quarters. 

When  they  came  in,  was  there  any  thing 
said,  or  was  there  any  difference  uf  opinion?— 
Tiiey  were  contending  what  places  they  would 
goto. 

Did  Blaney  or  Donoughoe  take  any  part 
in  that  dispute  ? — I  did  not  lieiir  them. 

Was  there  any  division  ? — Thurc  was,  after 
a  long  contending ;  one  party  was  fur  going 
one  way,  and  anulhcr  to  another. 

Did  Uiu  prisoners  go  witli  one  or  other  ? — 
They  did,  as  I  did  myself,  which  I  could  not 
avoid,  being  compel letl. 

Wiien  you  first  saw  them,  did  you  hear  any 
challenge  ?  —  I  did ;  they  chaireii<;cil  every 
body. 

Wliut  answer  did  these  mm  civc  ? — ^I'hcy 
answered,  **  FricndM  tu  captaiu  Thrr^htr.'* 

Do  you  recollect  hearing  any  gun  fired  ? — I 
do,  right  well. 

Wliat  happened  then?  —  They  all  dis- 
persed. 

Cuur/.— Where  was  the  gun  fired  ? — They 
got  mto  a  field  convenient  to  a  house  ;  there 
were  some  men  lying  ou  a  bank ;  a  shot  was 
fired,  and  the  party  immediately  dispersed. 

Richard   Kerr   cross-examined    by 
Mr.  Fleming. 

You  saw  SOO  or  900  people  ?*»-By  compu- 
tation. 

I      When  you  were  going  towards  tlie  fort,  yuii 
I  saw  the  prisoners,  and  knew  them  by  tUcur 
voices?^ Yes,  sir. 
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YoiiodI;  knew  ihcm  by  their  voices?— 
Thititvll;  yoawmildnotknowTourbrather 
from  the  darkneu  of  the  nigbt. 

It  thai  the  only  reuoa  you  hkTe  Tor  amu- 
ine  to  them  t—ll  is. 

You  Mw  no  more  of  these  men  f— I  did 

Were  they  of  the  party  which  veotdown 
to  the  Ikmio,  where  the  shot  wu  fired,  or  of 
those  who  went  in  aiwtheT  ilirection  f — I  can- 
not telt. 

You  taid,  you  could  not  tell,  nbcther  the 
wliiie  dress  was  inside  or  outside  their  clothes; 
explain  that;  if  it  was  under  (heir  clothes, 
how  could  you  see  itf—t  could,  if  their 
breasts  were  open,  or  if  it  was  a  white  waist- 
It  might  have  been  a  while  waistcoat  F— 
Perhaps  so. 

How  could  you  say  the  prisoners  had  white 
dresses,  when  youdid  not  know  their  penoniF 
—•There  was  no  nun  but  bad  sonMthing 
white  upon  him. 

Do  you  mean  to  say,  that  the  prisonera  had 
Mtroelhing  white  upon  them  F— I  do. 

And  yet  you  do  not  know,  whether  it  was 
inside  or  outside  their  clothes  f — I  cannot 
say ;  only  I  saw  something  white  about  them. 

How  long  were  you  in  the  *jtaj  t — I  was 
two  years  in  the  West  Indies,  and  three  yean 
in  otlier  places,  and  I  am  about  three  yevi  at 

Doyou  know  the  prisoners  wellF — I  do. 
They  dug  potatoes  for  you  ?— They  did. 
Did  you  quarrel'With  them  about  their 
wages  ?— No. 
Had  you  any  disjiute  with  tberof— I  had 

Was  there  not  a  dispute  between  you?— 
There  was. 

Did  you  owe  them  any  thing?— I  did  not; 
I  always  overpay  my  men  if  there  be  two- 
pence or  three  pence  over,  till  they  work  it 
out. 

But  you  know  nothing  of  these  men  being 
of  the  party,  but  from  their  voices f— Nothing 

How  did  yon  settle  the  wrangle  about  their 
wages?— I  owe  them  nothing. 

Court. — Did  they  claim  any  money  from 
you? — I'hey  did  not. 

What  was  the  dispute.'— Aboutayearsgn; 
but  I  do  not  mean  to  bring  it  forward ;  I  bear 
them  no  malice ;  it  is  nut  worth  relating. 

Mr.  Fleming.— S\a.Ke  what  it  was?— I  pay 
workmen  honestly ;  1  paid  one  of  these  men 
Ihirteen- pence  over  his  due,  and  lie  told  me 
he  would  come  back  with  the  change,  or  do 
other  work ;  but  he  did  not  come,  and  when 
I  MKike  tu  him  aftciwards,  he  atHised  me. 

Wliicli  ofihem  was  that?— 'Donouzhoe. 

Did  Blaney  work  with  you? — He  did;  but 
»here  was  nothing  between  us.  When  I 
came  back  the  ne^tt  night,  there  were  thirty 
men  rank  and  lile,  who  threatened  to  skiver 

Court.— You  say,  you  knew  these  men  by 


their  vmeei ;  what  did  ibqr  say  t  -They  an^ 
iwered  the  challenge. 

Did  you  hear  them  say  any  thing,  but  «IH 
swer  the  challenge? — No. 

Were  any  otMr  persons  with  them  at  ths 
titne  I — Tbey  were  lour  or  five  together. 

Did  they  all  speak  at  once F— No;  lliq 
spoke  in  twos  or  threes. 

And  spewing  in  that  way,  could  you  tft> 
tingttisb  the  voices  of  each  of  these  men,  so 
—  to  swear  to  themN-I  could. 

Have  you  any  reason  (or  knowing  them, 
but  by  thrit  answer  to  Ibe  challenge  f—N»; 
I  have  not. 

Did  yen  see  tbar  fitees?— I  did  not 

Mr,  Baron  George,— Gentlemen  of  the 
Jury ;  You  see  the  kind  of  avidenc*  which  is 
^*en  against  the  prisoners.  The  witness  dkl 
not  see  their  faces,  and  the  only  reason  bo 
has  for  charging  them  is,  that  wbeo  fsiiror 
five  men  were  challenged  topther,  and  tbey 
answnvd,  he  takes  upon  him  t»  select  Dm 
voices  of  these  two  men  fion  the  others. 
There  is  no  other  circumstanee.  This  is  fitr 
from  being  perstauve  evidenee:  it  is  talher' 
eilremely  vague,  and  Iherofbre  you  can  hav^ 


Verdict,- 


I  acquitting  tl 
-NoiGuiRy. 
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Pefer  MorrU  was  put  to  the  bar  for  jud|^ 
ment,  and  sentence  ol  death  was  pronounced 
upon  him. 

Ttomtn  Fitiiimem,  Patrick  Co)lt,  Jama 
KilhruU,  and  Patrick  CogU,  were  scntenoeit 
to  be  twice  publicly  wbippcd  in  the  town  of 
Gianaid,  aoid  impruoned  six  months. 


UoHdoy,  Dtctmbtr  Zind,  180S. 

The  Judges  opened  the  Commission  Ihia 
day,   and  Uie   following    Grand   Jury  was 
sworn  t 
Nat.  Sneyd,  esq.         I.  H.  Boyle, 
Thomas  Nefbitt,        Cooper  YouDjg, 
Henry  Clements,        Christopher  bdin, 
Arthur  Fleming,        Luke  Hsgrath, 
Charles  Cooml>c,        John  Baker, 
Charles  Coote,  John  Adams, 

James  O'lleilly,  Henry  Lanauie, 

James  Saunderson,     John  Tallon, 
Thomas  Burrowes,      C.  Nesbitt, 
Oliver  Nugent,  Ralph  Dawson, 

Samuel  Moore,  Bichard  Ciiffith. 

John  Richardson, 

Lord  Chief  Justice  Demta  delivered  to 
Ihem  an  appropriate  charge. 

Francis  Dooougboe  was  indicted ;  for  that 
he,  on  the  8th  otNovember,  1B0«,  at  Muck- 
lacb,  intho  county  ofCavan,  did  feloniously 
administer  an  oatli  to  one  George  Thomas, 
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igiportiss  to  bind  him  to  to  of  a  Mrtaia  to* 
cie^,  under  the  denocninolioa  of  Thrtahtn^ 
fimod  for  the  diaturbooce  of  the  public 
peace,  '*  that  he  should  lite  up  lo  captaio 
Tknikn^i  lawi ;  not  lo  taico  hit  tithe  from  a 
proctor;  nor  diioover of  a  nfMAcr*"— ▲  ie« 
opnd  count  stated  the  oath  to  be»  **  not  to  in- 
lorm  or  give  evidence  afuost  any  brother, 
amoriale,  or  confederate^  ac'*~A  third  count, 
^  for  caittin|[  and  procuring  an  oath  to  bo 
taken  of  the  unport  stated  intbeirsteount;" 
aad  a  fourth  coun^  ^  for  causing  and  pro> 
omg  to  ba  lakon  the  oath  staled  m  the  thiid 
against  peace  and  statute. 
The  prisoner  pbaded^Not  Guil^. 

JUET. 

James  Graham^ 
Hobert  Briggs, 
William  Cmimger, 
John  Black, 
Bobert  Creijrhton, 
Aleiander  Finlay. 

Ifr.  jfHomey-Gensna  stated  the  case  on 
behalf  of  the  cnMnu 

George  Honor  swoniw— Eiamiued  bj  the 
SoUeUcr'Genermi. 

The  witness  prevaricated  in  his  testimony, 
and  contradicted  .his  original  information 
■worn  before  the  magbtrate ;  in  consequence 
of  trhich  the  prisoner  was  acquitted. 


Henty 

WOHamOruml 
MmQoigley, 
John  flnby. 
Thomas  Hnby, 
Vranda  Storey, 


George  Thomaa  was  then  indicted  for 
wilful  sod  corrupt  petjuiy  comoiiticd  by  him 
in  giving  evidence  upon  the  former  trial.  He 
p)Mded,^N9t  Guilty,  was  tried,  cooncled, 
and  sentenced  to  be  transported  for  seven 
years. 


Cmintei/or  ike  Cromn. 

Mr.  Attotmt^QaitnA  [the  right  hon.  W. 
C.PlunkettJ: 

Mr.  Soiiaiat'Gtnetml  [C.  K.  Biishe,  esq.] : 

Mr.  Sergeant  Moort  [aAerwards  judge  of 
the  Common  Pleas] : 

Mr.  Ridgemay : 

Mr.  WMir  [at  SUgo^  Castkbar,  and 
LeiUiml: 

Mr.  (fFerrmll  [at  Longford  and  Cavan]. 

Groem  Sffttetlort. 

Mr.  Arthur  Dunn  [at  Sligo,  Castlebar,  and 
Leitrim]t 
Mr.    Jeaieff   CMruilt   [at    Longford  and 

Cavan]. 

Cmnmlfar  the  Pruontrs. 

Mr.  BeUr  [at  Sligo] : 

Mr.  r.  Jloerf  [at  Cattlebar] : 

Mr.  K»m  [at  Leitriro] : 

Mr.  Hewdng  [at  Laogford  and  Cavan]. 
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676.  ProceediDgs  before  the  Court  of  Kings  Bench  Westminster, 
in  the  Caseof  Thohas  Picton,  Esq.,  sometime  Governor 
and  Commander  in  Chief  over  and  in  the  Island  of 
Trinidad  in  the  West  Indies,  on  an  Indictment  for  a 
Misdemeanor,  in  causing  the  Torture  to  be  inflicted  upon 
LuisA  Cald£ron,  a  free  Mulata,  in  the  Island  of  Trinidad 
aforesaid:  44 — 62  George  III.  a.  d.  1804— -1812.^ 


.  The  indictmeDtf  was  found  by  a  grand  jury 
of  the  county  of  Middlesex,  in  Hilary  Term, 
1804;  whereupon  the  defendaiul  (availing 
himself  of  the  provisions  of  stat.  48  G.  Ill, 
c.  B5X)  put  in  the  following  affidavit : — 

Jit  (he  King^t'hench* 

The  Kino 

ugainst 

Tbomas  Picton,  E$quir€f  for  a  Misdememnor, 

THOMAS  PICTON  late  of  Port  of  Spain  in 
the  island  of  Trinidad  but  now  of  Panton- 
Muarc  in  the  parish  of  Saint  James 
Westminster  in  the  county  of  Middlesex 
esquire  niaketh  oath  and  aaith  that  soon 
after  the  capture  of  the  said  island  by  his 
majesty's  arms  in  the  year  one  thousand 
seven  hundred  and  ninety-seven  he  this 
deponent  was  appointed  by  sir  Ralph 
Al)ercombie  the  then  commander  of  his 
majesty's  troops  in  the  West  Indies  go- 
vernor and  commander-in-chief  over  and 
in  the  said  island  of  Trinidad  And  this 
deponent  further  saith  that  the  present 
prosecution  is  instituted  against  this  de- 
ponent in  respect  of  certain  proceedings 
which  are  alleged  to  have  been  by  him 
this  deponent  as  such  governor  as  afore- 
said had  and  taken  against  Luisa  Cal- 
deron  in  the  indictment  in  this  prosecu- 
tion named  And  that  the  whole  of  the 
proceedings  against  the  said  Luisa  Cal- 
deron  were  in  writing  and  are  matter  of 
record  in  the  said  island  But  this  depo- 
nent further  saith  that  having  no  copies 
of  the  said  records  nor  being  able  as  he 
is  advised  to  produce  the  necessary  evi- 
dence  thereof  or  to  show  the  laws  and 

^  Now  first  collected  and  published  from 
authentic  documents. 

f  The  indictment  being  set  forth  below  in 
the  mandamus^  it  is  unnecessary  to  insert  it 
here. 

X  As  to  this  statute  see  R.  v,  JoneSi  8 
East  31. 
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usages  of  the  said  island  he  this  depo« 
nent  it  under  the  necessitv  of  prayibfc  m 
mandamus  to  examine  the  bonuufabla 
St  Hilaire  Beeorrat  esquire  the  first 
alcalde  or  cbi^  magistrate  of  Port  of 
Spain  aforesaid  Pedro  Ruiz  of  the  same 
place  a  Spanish  trader  and  several  other 
material  witnesses  resident  in  the  mid 
island  as  to  the  laws  and  usages  theroof 
and  the  aforesaid  proceedinjgs  against  the 
said  Luisa  Calderon  And  is  advised  uid 
verily  believes  he  this  deponent  hath  a 
good  defence  to  the  said  prosecution  but 
that  he  cannot  safely  proceed  to  trial 
without  such  proof  and  testimony  af. 
aforesaid.  Th.  PictOv. 

Sworn  in  Court  this/ourtk  > 
day  of  May  t&04.         S 

By  the  Court. 

The  Court  accordingly  issued  the  following 
Mandamus : 

Easter  Term  in  the  forty-foUrthyear  of  tlM 
telgn  of  king  George  the  TAird : 

Middletex-^GEORG^  the  Third  by  the 
erace  of  God  of  the  United  Kingdoib  of 
Great  Britain  and  Ireland  king  defender 
of  the  faith  To  the  ^governor  or  in  hia 
absence  to  the  lieutenant-governor  of  our 
island  of  Trinidad  in  America  or  in  the 
absence  of  the  said  governor  and  lieu- 
tenant governor  to  John  Nihell  greeting 
Whereas  on  Monday  next  after  the  octave 
of  the  Purification  of  the  Blessed  Virgin 
Mary  in  Hilary  Term  in  the  fortv- fourth 
year  of  our  reign  a  certain  indictment 
was  found  in  our  court  before  us,  tlpoo 
the  oaths  of  twelve  jurors  sworn  and 
charged  to  inquire  for  us  for  the  body  of 
our  county  of  Middlesex  against  Thomas 
Picton  late  of  Port  of  Spain  in  the  island 
of  Trinidad  and  also  late  of  Panton-sqnare 
ia  the  parish  of  Saint  James  Westmin- 
ster in  the  county  of  Middlesex  esquire  H 
person  empioyed  in  otn-  service  hi  •  eivil 
and  military  station  out  of  Great  Britain 
to  wit  in  the  island  of  Trinidad  for  cer- 
tain  crimes  misdemeanors  and  oflencea 
charged  to  have  been  committed  by  him 
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under  colour  of  his  said-sUtion  at  Port  of 
Spain  in  the  laid  island  ofTrinidad  (thai  is 
aa/)  for  that  he  the  said  Thomas  Picton 
Ml  the  nineicentk  day  ^  December  in  Ike 
fartf-eteond  ytar  qfemr  rtigm  and  long  be- 
fore vos  a  penon  employed  in  our  terviee 
in  m  civil  and  mliimry  iiaiion  ont  ofGrtoM 
Britain  So  wU  in  ike  ialand  of  Trinidad 
And  that  he  the  taid  Thomoi  being  so  em- 
played  Of  afbrsHid  but  unlamfmlly  wickedly 
and  malicunuly  intending  to  aggrieve  aiul 
cppreu  one  Lmisa  Calderon  import  of  Spain 
•aforeeaid  in  the  mid  itiand  itf  'rrinidad 
and  to  expoee  the  mud  iMiaa  to  great  igno- 
miny and  thame  and  to  freat  amguiiik  vf 
body  and  mind  on  the  Matd  nineteenth  day 
fgf  December  in  the  year  aforetaid  at  Port 
itf  Spain  in  the  island  of  Trinidad  to  wit 
at  Wettminiter  in  the  county  ^  Middietej 
mitk  force  and  anm  unmfuUy  cruelly 
and  inhumanly  and  mithoni  any  reamnu- 
hie  or  probable  cauK  under  colour  of  hit 
aaid  siaiion  did  cauu  and  procure  the  taid 
Luiia  (being  a  young  woman  under  the  age 
of  fourteen  years  in  the  peace  of  Cod  and 
M  u$  then  and  there  being)  to  be  unlaw- 

JuUy  cruelly  and  inhumanly  tortured  by 
means  if  fastening  and  affixing  to  the 
esrists  tf  the  said  Luisn  a  certain  rope 
passing  through  a  certain  pulley  then  and 
there  annexed  to  the  ceiling  vf  a  certain 
room  in  a  certain  prison  in  the  said  island 
^Trinidad  to  wit  at  Westminster  aforesaid 
la  the  county  aforesaid  and  by  such  rope 
raising  and  pulling  up  the  said  Luisa  to- 
wards  the  ceiling  aforesaid  and  lowering 
her  again  upon  a  certain  sharp  spike  vf 
wood  so  that  the  feet  of  the  said  Luisa  fell 
upon  the  said  sharp  spike  before  then  affix- 
ed to  thefow  of  the  said  room  (fthe  said 
prison  and  kecptng  the  said  Luisa  so  sus- 
pended and  with  the  weight  if  her  body 
resting  on  her  said  feet  on  the  said  spike 

far  a  great  length  of  time  to  wit  for  the 
space  of  half  an  hour  and  alternately  rais 
sng  the  said  Luisa  in  the  manner  t^oresaid 
and  lowering  her  again  on  the  said  spike 
and  keeping  her  on  the  said  spike  for  cer- 
tain other  umg  spaces  if  time  tn  wit  for  the 
sjtace  of  twenty  minutes  at  each  of  such 
times  By  means  of  which  said  cruel  and 
inhuman  torture  the  hands  wrists  arms  and 

feet  of  the  said  Luisa  were  cruelly  and  se- 
verely bruised  strained  and  wounded  and 
the  said  Luisa  was  thereby  rendered  sick 
weak  and  distempered  and  her  life  greatly 
endangered  an4  hath  been  ever  since  ren- 
dered weak  and  sick  and  distempered  To 
the  great  injury  and  oppreuion  of  the  said 
Luisa  In  contempt  of  us  and  our  laws  In 
manifest  violation  of  the  liberties  if  our 
subjects     To  thegreat  perversion  of  public 

Justice  and  in  breach  and  violation  tf  the 
duty  ef  his  station  aforesaid  To  the  evil 
f sample  of  all  others  in  the  like  case  cffend- 
iujg  and  against  our  peace  our  crown  and 
dignity,— I2nd  C^nt^    And   for  that 


against  Thomas  Picttm^  Esq*        [SS8 

the  said  Thomas  bclnjj  so  emptoved  \n 
such  station  as  aforesaid  unlawfully  and 
maliciously  intending  to  iimire  and  pre- 
judice  and  oppress  the  said  Luisa  as  afore- 
said aiVerwards  fo  wit  on  the  said  nine* 
tcenth  day  of  December  in  Uie  year 
aforesaid  with  force  and  arms  at  Port  of 
Spain  in  the  said  inland  of  Trinidail  to 
wit  at  \^'cstminster  aforesaid  in  the 
county  aforesaid  unlawfully  wickedly  and 
maliciously  and  without  any  reasonable 
or  lawful  cause  whatsoever  in  and  uoom 
the  said  Luisa  in  the  peace  if  God  ami  ua 
then  and  there  being  did  make,  an  assault 
and  her  the  said  Luisa  then  and  there  un* 
laar fully  cruelly  and  inhumanly  withimt 
any  lawful  cause  SMund  and  ill-treat  and 
cruelly  and  inhumunly  torture  for  a  long 
space  tf  time  to  wit  for  the  space  ^ 
twenty  minutes  so  that  her  life  was  thereby 
grratiy  iUtpuired  tf  and  other  sprones  to 
the  said  Luisa  then  and  there  did  To  the 
great  damaae  tf  the  said  Luisa  To  tha^ 
evil  example  of  all  others  in  the  like  case 
offending  and  against  our  peace  our 
cruwn  and  dignity. — [t^rd  Ctmnt]  And 
for  that  the  said  Thomas  being  so  em- 
ployed as  aforesaid  wickedly  and  mali- 
ciously intending  as  aforesaid  afterwards 
to  wit  on  the  twentieth  day  of  December 
in  the  year  aforesaid  at  iH)rt  of  Spain  in 
the  island  of  Trinidad  to  wit  at  West-, 
minster  aforesaid  in  the  county  aforesaid 
with  force  and  arms  unlawfully  cruelly 
and  inhumanly  and  witluiiit  any  reason- 
able or  proltable  cause  under  colour  of  his 
said  station  did  cause  and  procure  the 
said  Luisa  (being  a  young  woman  under 
tlie  age  of  fourteen  years  ni  the  peace  of 
God  and  of  us  then  and  there  being)  to 
be  unlawfully  cruelly  and  inlmuianly 
tortured  by  means  of  fastcnin*;  and  athx- 
in^  to  the 'wrists  of  the  said  Luisa  a  cer- 
tain rope  (msbing  through  a  certain  pulley 
then  and  there  annexed  to  the  ceiling  oV 
a  certain  room  in  a  certain  prison  in  the 
said  island  of  Trinidad  to  wit  at  West- 
minster aforesaid  in  the  county  aforesaid 
and  by  such  rope  raising  and  pulling  up 
the  said  Lui^  towards  the  ceiling  afore- 
said and  lowering  her  upon  a  certain 
sl.arp  spike  of  wood  so  that  the  fcpt  of 
tlie  said  Luisa  fell  iipon  the  said  sluirp 
fipike  before  then  affixed  to  the  floor  of 
the  said  room  of  tlie  s^id  prison  and 
keeping  the  said  Luisii  so  suspended  and 
with  the  weight  of  her  burly  resting  on 
her  said  feet  on  the  said  spike  for  a  great 
length  of  time  to  wit  for  the  space  of 
half  an  hour  and  alternately  rai>ing  the  . 
said  Luisa  in  the  manner  aforcsaicl  and 
lowering  her  again  on  the  said  spike  and 
keeping  her  on  the  said  spike  for  certain 
other  K>ng  spaces  of  time  to  wit  for  the 
space  of  twenty  minutes  at  each  of  such 
times  by  means  of  which  said  cruel  and 
inhuman  torture  ihe  bunds  wrists  arms  , 
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mini  feet  of  the  said  Liiisa  were  cmelly 
and  severely  bruised  strained  and  wound- 
ed and  the  said  Lnisa  was  thereby  ren- 
dered sick  and  distempered  and  her  life 
g|reatly  endano;ered  and  hath  been  ever 
-since  rendereciwcak  and  sick  anddistcoi- 
fjered  To  the  great  n\|ury  and  oppres- 
sion of  the  saicT  Luisa  In  contempt  of 
lis  and  our  laws  In  manifest  violation 
of  the  liberties  of  our  subjects  To  the 
ereat  perversion  of  public  justice  In 
breach  and  violation  of  the  duty  of  his 
station  aforesiid  To  the  evil  iexample  ot 
all  others  in  the  like  case  offending  and 
against  our  peace  our  Crown  and  dignil^'. 
^[Uh  CoanO  And  for  that  the  said  Tho- 
mas being  so  employed  in  such  statipn  as 
aforesaid  unlawfully  and  maliciously  in> 
tending  to  injure  and  prejudice  and  op- 
press the  told  Luisa  as  aforesaid  afler- 
wards  to  wit  on  the  twentieth  day  of  E>e- 
cember  in  the  year  aforesaid  with  force 
and  arms  at  Port  of  Spain  in  the  said 
bland  of  Trinidad  to  wit  at  Westminster 
aforesaid  in  the  county  aforesaid  unlaw- 
fully wickedly  and  maliciously  and  with- 
out any  reasonable  or  lawful  cause  what- 
soever in  and  upon  the  said  Luisa  in  tlie 
peace  of  God  and  us  then  and  there  being 
did  make  an  assault  and  then  and  there 
unlawfully  cruelly  and  inhumanly  with- 
out lawful  cause  wound  and  ill-treat 
and  cruelly  and  inhumanly  torture  the 
said  Luisa  for  a  long  space  of  time  to  wit 
for  the  space  of  twenty  minutes  so  that 
her  life  was  thereby  greatly  despaired  of 
and  other  wrongs  to  the  said  Luisa  then 
and  there  did  to  the  great  damaee  of  the 
said  Luisa  to  the  evil  example  of  all 
others  in  the  like  case  oflTendinj;  and 
againftt  our  peace  our  crown  and  dignity. 
— [5/A  Counf]  And  that  for  the  saidTho- 
nias  being  so  employed  in  such  station 
as  aforesaid  but  unlawfully  wickedly  and 
maliciously  intending  as  aforesaid  after- 
wards to  wit  on  the  eighth  day  of  De- 
cember in  the  year  aforesaid  at  Port  of 
Spain  in  the  island  of  Trinidad  aforesaid 
to  wit  at  Westminster  aforesaid  in 
the  county  aforesaid  with  force  and  arms 
unlatofuUjf  cntelly  and  inhumanltf  and 
without  any  reatonable  or  lawful  caute 
under  colour  of  hit  mid  station  did  cause 
and  procure  the  said  Luisa  in  the  peace  of 
God  and  us  then  and  there  being  to  he 
taken  into  custody  and  imprisoned  and 
while  in  prison  to  be  cruelty  and  unmer- 
cifully tortured  and  put  and  kept  in  irons 
and  fetters  fastened  and  affixed  to  the 
said  Luisa  and  to  be  locked  and  confined 
in  the  stocks  and  then  and  there  causing 
the  said  Luisa  to  be  kept  and  detained  so 
imprisoned  for  a  long  space  of  time  to 
uitfor  the  space  of  eight  months  so  that 
her  life  was  thereby  greatly  despaired  tf 
and  other  wrongs  to  the  said  Luisa  then 
and  there  did  to  the  great  injury  oppret- 


fioa  and  damage  ^  <Ae  taid  Luisa  In 
contempt  of  us  and  our  laws  To  the  great 
perversion  of  public  justice  afid  in  breach 
and  violation  of  the  duty  cf  his  atatiam 
aforesaid  To  the  evil  example  of  all 
others  in  the.  like  case  offending  and 
against  our  peace  our  crown  and  dignity. 
--[6M  Count]  And  for  that  the  saidTho- 
mas  being  so  employed  as  aforesaid 
afterwards  to  wilon  the  said  tighth  day 
of  December  in  the  vfar  aforesaid  at 
Port  of  Spain  aforesaid  m  the  isltod  of 
Trinidad  to  wit  at  Westminster  aforesaid 
in  the  countv  aforesud  with  force  and 
arms  unlawRtlly  inhumanly  and  wick- 
edly and  without  any  reasonable  or  law- 
ful cause  whatsoever  in  and  upon  the  said 
Luisa  in  the  peace  of  Cod  and  us  them 
and  there  being  did  make  an  atmult  and 
then  and  there  unmercUhlly  and  c^eih 
did  bruiie  beat  wound  and  ULtreaf  the 
•aid  Luisa  and  then  and  there  impruoned 
the  said  Luisa  and  then  and  there  kepi 
and  detained  the  said  Luim  so  impruoned 
for  a  Itmg  space  of  time  to  wit  far  the 
epace  tf  eight  months  to  that  her  We  man 
thereby  greatly  despaired  ef  and  ether 
wrongs  to  the  faid  Luisa  then  and  there 
did  to  the  great  damage  ef  the  mid  Lmm 
To  the  evil  example  of  all  others  in  the 
like  case  offending  and  agunst  ourjpeaca 
our  crown  and  dignity. — [7th  Gmnti 
And  for  that  the  saidThomas  afterwards 
10  wit  on  the  nineteenth  day  of  December 
in  the  year  aforesaid  at  the  Port  of  Hpain 
aforesaid  in  the  island  of  Trinidad  to  wi^ 
at  Westminster  aforesaid  in  the  county 
aforesaid  with  force  and  armsuqinstly 
and  cnielly  and  without  any  reasonable 
or  law^l  cause  tipoa  fAe  said  Laita  did 
make  an  aseault  and  then  and  there  inhU" 
manly  and  unmerciful^  beat  bruiied 
wcounded ill-treated  and  torturedthe said 
Luisa  so  that  her  life  was  thereby  greatfy 
despaired  oftMd  otner  wrongs  Ui  the  said 
JLuisa  then  and  there  did  To  the  great 
damage  of  the  said  Luisa  To  the  evil 
example  of  all  others  in  the  like  case 
offenaing  and  against  our  peace  our 
-crown  and  dignity. 

And  whereas  application  hath  been  there • 
upon  made  to  our  said  court  before  us 
on  behalf  of  the  said  Thomas  Picton  the 
defendant  in  the  said  indictment  to 
award  a  writ  of  mandamus  for  the  pur* 
pose  of  obtaining  and  receiving  proofs 
r4)ucerning  the  matters  charged  in  the 
said  indictment  pursuant  to  the  statute 
in  such  case  made  and  provided  And 
we  beins  willing  that  due  and  speedy 
justice  should  be  done  in  the  premises 
do  command  vou  the  said  governor  of 
our  said  island  of  Trinidad  or  in  your 
absenre  the  lieutenant-governor  of  our 
said  island  or  in  the  absence  of  the  leid 
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the  said  John  Nihell  that  you  do  hold  a 
court  session  or  meeting  with  alt  con- 
venient speed  fur  the  examination  of  wit- 
nesses and  receiving  other  pruufs  con- 
cerning the  matters  charged  in  ttie  »iid 
indictment  and  in  the  mean  time  do 
cause  such  public  notice  to  be  given  ol 
the  holding  of  the  said  court  and  issue 
such  summons  or  other  process  as  may 
be  requisite  for  the  attendance  of  wit- 
nesses and  do  adjourn  from  time  to  time 
as  occasion  may  require  pursuant  to  the 
statute  ill  such  case  made  and  provided 
Anil  that  you  and  every  of  you  do  per- 
form all  such  other  matters  and  things 
as  by  the  said  statute  is  required  in  the 
premises  And  how  you  shall  have  cie- 
ruted  this  our  writ  make  known  to  us  at 
Westminster  with  alt  convenient  s|ieed 
at  the  same  time  returninz  to  us  the 
examinations  and  proofs  which  you  or 
an^  of  you  shall  have  tukcn  by  virtue  of 
this  our  writ  closed  up  and  under  such 
seal  or  seals  as  by  the  said  statute  is 
required  together  with  this  our  said  writ 
witness  Edward  Lord  Ellen BoanirGii 
at  Westminster  the  twelfth  day  of  May 
in  the  forty-fourth  year  of  our  reign. 

JBy  ike  Gmri^rZUVLEJi. 
By  Rule  of  Court. 

The  like  writ  was  issued  for  the  examina- 
tion of  witnesses  on  the  part  of  the  proses 
cution.* 

I1ic  following  return  to  these  writs  of  Man- 
damus was  presented  in  Michaelmas  Term, 

TRINIDAD.- 1  humbly  certify  to  his 
niajest3r  iu  his  court  of  Kin^Vbcnch  at 
Westminster  that  by  virtue  of  two  several 
writs  of  Mandamus  issued  out  of  the  said 
court  and  hereunto  annexed  I  caused 
p|ublic  notice  to  be  given  of  a  court  ses- 
sion or  meeting  to  be  holdcn  on  the  sixth 
day  of  DecemMT  ct«;htcen  hundred  and 
lour  at  Tort  of  Spain  in  the  said  island 
for  the  purposes  \n  the  said  writs  men- 
tioned and  as  I  am  thereby  commanded 
And  that  such  court  session  or  meeting 
was  accordingly  held  on  tlic  dav  afore- 
said and  froii  thence  continucif  by  ad- 
journment from  time  to  time  until  Friday 
the  sixteenth  day  of  August  last  when 
the  examinations  of  the  witnesses  and 
other  pn)ofs  as  well  on  the  p:irt  of  the 
prosecution  as  of  the  defendant  Thomas 
Picton  esq.  were  closed  and  the  court 

•  The  two  writs  of  Mandamus  only  varied 
from  each  other  in  the  statement,  that  one  was 
for  the  examination  of  witnesses  on  the  part 
of  the  prosecution^  and  the  other  for  tlte  de- 
fendant. The  Mandamus  for  the  defendant 
having  been  granted^  the  other  was  granted 
tf  course.       ^ 


adjoiirne<l  tine  die — And  I  further  certify 
that  on  Saturday  the  twenty-eighth  day  of 
August  last  Mr.  I  byes  on  behalf  of  the 
prosecution  applied  fur  a  fiKthcr  day  to 
examine  other  witnesses  which  applica- 
tion I  granted  and  ap|>ointed  a  court  to 
he  held  on  Thursday  the  fifth  day  of  Sep* 
tcinber  instant  for  that  purpose  on  which 
said  last- mentioned  day  Mr.  Attorney 
General  attended  for  the  said  defendant 
but  neither  Mr.  Hayes  nor  any  of  the  said 
witnesses  for  the  prosecution  attended 
Whereupon  I  made  an  order  that  the 
said  witnesses  should  be  produced  before 
me  on  Friday  the  sixth  day  of  September 
instant  at  ten  o'clock  in  the  forenoon  to 
be  examined  or  otherwise  that  the  said 
examinations  and  other  proofs  should  be 
peremptorily  and  finally  closed  unless 
cause  should  be  shown  to  the  contrary 
oil  the  said  fifkh  day  of  September  Ami 
that  on  the  said  sixth  day  of  September 
I  attended  at  the  council-chamber  in  the 
said  island  from  the  hour  of  ten  o'clock 
till  eleven  in  the  forenoon  to  hear  and 
receive  such  further  evidence  as  might 
be  adduced  ou  the  part  of  the  said  pro* 
secution  But  neither  the  said  Mr.  Hayes 
nor  the  siiid  witnesses  attending  and  no 
cause  having  been  shown  against  the 
said  order  and  oath  l>eing  made  before 
me  of  the  service  thereof  ou  the  ^aid  Mr. 
Haves  I  ordered  the  said  examinations 
and  other  proofs  as  well  on  the  part  of 
the  said  prosecution  as  of  the  said  de- 
fendant to  be  peremptorily  and  finally 
closed  and  the  court  to  stand  adjuurned 
tine  die  And  lastly  I  certify  tiut  the 
said  examinations  (contained  in  sixty 
sheets  of  narchnicnt  and  piper)  taken 
before  me  by  George  Knox  oq.  the  per- 
son sworn  tluly  to  take  the  same  and  all 
other  proofs  matters  and  things  relating 
thereto  arc  hereunto  also  annexed  Givcii 
under  my  hand  and  seal  at  Government 
House  in  the  said  \>hm\  of  Trinidad  tiiis 
seventh  day  of  September  in  the  forty- 
fifth  year  of  the  reign  of  our  sovereign 
lord  George  the  Third  by  the  grace  of 
God  of  the  united  kingilom  of  (.ireat 
Britain  and  Ireland  king  defender  of  the 
faith  and  in  the  year  of  our  Ijord  one 
thousand  eight  hundred  and  five 

T.  HisLop  Lt.  Gov.*  (L.  S.) 

llie  examinations  and  proofs  annexed  to 
the  above  certificate  of  his  excellency  the 
lieutenant-governor  arc  as  follow : 


*  Here  follow  the  two  rules  of  the  court 
of  KingVbench,  the  first  made  on  Saturday 
next  after  the  morrow  of  the  Ascension,  and 
the  other  on  Friday  next  after  the  octave  of 
the  Holv  Trinity,  44  Geo.  3rd,  and  the  two 
wril%  of  Mandamus  issued  out  of  the  said 
eourt. 


tSS] 
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Tkt  Kino  agaimi  Tbomas  Picton,  esq. 

At  a  Court  holden  at  the  Council- 
Chamber  in  Government  House,  at  Port 
of  Spain  in  the  island  of  Trinidad,  on 
Thursday  the  twenly-tecond  day  of  No- 
vember, in  XhefortV'fifth  year  of  the  reijgn 
of  our  sovereign  lord  George  the  Third 
by  the  grace  ot  God  of  the  united  king- 
dom of  Great  Britain  and  Ireland  king 
defender  of  the  faith,  and  in  the  year  oT 
our  Lord  one  thousand  eight  hundred 
and  four,  before  his  eicellency  Thomas 
Uislop  esq.  brigadier-general  in  his  ma- 
jesty *s  service  and  lieutenanl-governor 
commanding  in  chief  of  the  said  island 
of  Trinidad,  by  virtue  of  certain  writs  of 
Mandamus  issued  out  of  his  said  ma- 
jesty's court  of  King's- bench  at  West- 
minster, for  the  examination  of  witnesses 
and  for  the  receiving  other  proofs,  con- 
cerning the  matters  charged  in  a  certain 
indictment  found  in  his  majesty's  said 
court  of  KingVbench  against  I'homas 
Picton  esq.  on  the  prosecution  of  bis  ma- 
jesty on  the  behalf  of  Luisa  Calderon ; 

Present 
His  Excellency  the  Lieutenant -Governor. 

The  Court  beins  duly  opened  by  pro- 
clamation, and  his  excellency  having 
been  pleased  to  request  George  Knox 
esq.  solicitor-general  of  the  islaiul  of  To- 
bago to  act  as  the  clerk  of  this  court,  his 
commission  was  read  and  he  was  sworn 
accordingly. 

Upon  reading  a  rule  made  in  a  cer- 
tain prosecution  commenced  in  the 
court  of  our  lord  the  king  before  the 
kin^  himself  at  Westminster,  wlierein  his 
majesty  on  the  behalf  of  Luisa  Calderon 
is  the  prosecutor  and  Thomas  Picton 
esquire  the  defendant,  on  Saturday  next 
after  the  morrow  of  the  Ascension  of  our 
Lord  in  the  forty-fourth  year  of  king 
George  the  Third,  and  two  writs  of  Man- 
damus issued  in  consequence  of  the  said 
rule  directed  to  the  governor  of  the  island 
of  Trinidad  or  in  his  absence  to  the  lieu- 
tenant-governor of  the  said  island  or  in 
the  absence  of  the  said  governor  and 
lieutenant-governor  to  John  Nihell ;  It 
!!» ordered  that  the  same  be  filed  in  this 
court  and  the  same  were  filed  accord- 
ingly : 

And  it  is  further  ordered  that  Thurs- 
day the  sixth  day  of  December  next  be 
appointed  for  the  holding  a  court  for  the 
examination  of  witnesses,  and  for  the  re- 
ceiving other  proofs  concerning  the  mat- 
ters chared  in  the  said  indictment:  and 
that  public  notice  be  given  of  the  holding 
of  the  said  court  at  least  ten  days  pre- 
vious thereto  by  papers  signed  by  the 
clerk  of  the  court  io  b^  af&ed  at  such 
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pubHc  places  where  public  notices  ara 
usually  fixed,  via.  on  the  porticoes  ofGo* 
vernment  House,  of  the  Hpanish  church, 
and  of  the  court  of  alcaldes  in  ordinary, 
and  on  the  wharf,  and  by  public  adver- 
tisement in  the  Trinidad  Courant  paper. 

And  it  is  further  ordered  that  such  ikh 
tice  and  advertisement  shall  beprtntad 
in  the  Spanish  French  and  English  Ian* 
guages.  And  it  is  further  ordered  that 
the  clerk  of  the  court  do  issue  such  tub- 
pcenas  as  mav  be  required  by  either  party 
to  compel  the  attendance  of  witnetsta 
for  the  purpose  of  their  being  examined 
in  the  said  prosecution. 

Mr.  Attorney  General  (the  honounUe 
Archibald  Gloster)  informed  the  Court 
that  he  had  his  excellency's  special  com- 
mission to  appear  as  coimsel  for  the  de- 
fendant, and  CkarleM  Avgtiitus  Hornet 
esquire  barrister  at  law  informed.  Uie 
Court  that  he  was  retained  as  counsel  fbr 
the  prosecution ;  It  is  therefore  ordeiwl 
that  all  orders  papers  and  notices  that 
issue  in  this  prosecution  be  served  on 
Mr.  Attorney  General  and  Mr.  Ilayes, 
and  that  such  service  shall  be  deemed 
good  service  on  the  party. 

Adjourned  by  proclamation  unto  Tbun- 
day  the  sixth  day  of  December  next.' 
Gboboe  Khox,  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council  Chamber  in  Govern- 
ment House,  at  Port  of  Hpain  in  the 
island  of  Trinidad,  on  Thursday  the  tur/A 
day  of  December,  in  the  forty- fifth  year  of 
the  reign  of  our  sovereign  lord  Ueorge 
the  Third  by  the  erace  of  God  of  tbe 
united  kingdom  of  Great  Britain  and 
Ireland  king  defender  of  the  faith,  and 
in  the  year  of  our  Jjord  one  thousand 
eight  hundred  and  four,  before  his  excel- 
lency Thomas  Hislop  esquire  brigndier* 
general  in  his  majesty's  service  and  lieu- 
tenant-eovemor  commanding  in  chief  of 
the  said  island  of  Trinidad,  by  virtue  of 
certain  writs  of  Mandamus  isstied  out  of 
his  said  majesty's  court  of  Kind's- bench 
at  Westminster,  for  the  exammation  of 
witnesses  and  for  the  receiving  otiier 
proofs,  concerning  the  matters  charged 
m  a  certain  indictment  found  in  his  ma- 
jesty's said  court  of  KingVbench  against 
Thomas  Picton  esquire  on  the  prosecu- 
tion of  his  said  majesty  on  the  behalf  of 
Luisa  Calderon ; 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  the  pro- 
ceedings of  the  last  court  were  read;  tbe 
exhibit  marked  A*  Thereunto  annexed) 
was  produced  and  ordered  to  be  filed,  ana 
the  same  was  filed  accordingly. 


rt« 


»  See  it  infri. 
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MUiikem  Gmlkgktr  of  Port  of  Spain 
priMer  being  called,  was  duly  aworn, 
■ad  examined  as  follows  x 

QtuMitm  by  the  Camri.-^hMk  at  the 
txhiblt  A  now  shown  to  yo«;  did  vou 
make  any  copies  of  it  f^^Ammer.  Yes, 
ivc,  which  were  siined  by  the  clerk  of 
the  court;  aad  oo  Atairday  the  tdrd  day 
of  November  last,  I  caused  them  to  be 
stuck  up  oo  the  portico  of  Government- 
bouse^  on  that  of  the  Spanish  church,  on 
that  of  the  Alcaldes  in  Ordinarys^xnirt, 
•ad  on  the  wharf;  and  publislied  U  in 
the  Triaidid  Cowant  ot  the  «4th  day 
of  November  last 

Matthew  OaLLAoaES. 


Hamy  government  internreter 
being  caOecL  was  duly  sworn,  and  exa- 
mined as  follows : 

QfutUim  hf  ikt  Csarl.— Look  at  the  ex- 
hibit marked  A^  now  shown  to  you  i  did 
you  make  a  faithful  translatioa  ot  the 
notice  contained  in  itP— >iljusMr.  I  did, 
and  the  aames  Diego  Meaay  and  Jacques 
lieaay  are  of  my  hand- writing. 

James  Msamt. 

The  said  Jaaieo  Meaay  was  afterwards 
appointed  aad  sworaas  laterpreler  of  the 
«ourt 

Upon  the  motion  of  Mr.  AUorney  Ga- 
ntral  it  is  ordered  that  Francisco  De 
Castro  government  escrivanoand  keeper 
af  the  crioiinal  processes  do  bring  and 
produce  in  this  court  on  Wednesday  the 
Ittkdayof  December  instant  the  record 
of  the  proceedings  had  respecting  the 
roblwry  of  Pedro  Kttii,  tosetner  with  all 
pioccisei  and  papers  relating  thereto : 
And  it  is  further  ordered  that  the  said 
Francisco  De  Castro  do  cause  a  true  copy 
to  \m  made  of  the  said  proceeding;! 
processes  aad  papers  properly  attested 
aad  autbenticatra. 

A<youmed  by  proclamation  uato  Wed* 
nesday  the  twelfth  day  of  Deoember  in- 
stant 

Gxoaoa  Kvox,  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  adjoum- 
joumoMBC  at  the  Council  Chamber  in 
GoverAmeat4M>U9e,  at  Port  of  Spain  in 
the  island  of  Trinidad,  on  Weanetday 
Ihe  tmeiftk  A^  of  DectmbeTf  in  the  forty- 
fifUi  year  &c  [as  before.] 

Present 
His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  in  con- 
sequence of  the  necessary  absence  of 
Mr.  Attorney  General  on  official  duty 
and  the  illness  of  Mr.  Hayes  and  the 
clerk  of  the  court, 

Adljourned  by  proclamation  unto  Wed- 
nesday the  twenty*sixth  da^r  of  Decem- 
ber iastant 

WiLUAif  UocHca*  .Atting  Clerk  of 
the  Court 


At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council  Chamber  in  Go- 
vernment House,  at  Port  of  S|Niio  in  the 
Island  of  Trinidad,  on  Wednesday  the 
twfcmty-iUtk  dby  qfDeetmber,  in  the  forty- 
fifUi  year  &c.  [as  Kiefore.] 

Present 
His  Excellency  the  Lieutenant  Governor. 

ProclaBMtioo  being  duly  made;  in  con- 
sequence of  the  necessary  absence  of  Mr. 
Attorney  General  on  mrial  duty  and 
the  nouHittendance  of  Mr.  Hayes, 

Adioumed  bv  proclamation  unio  Mon- 
day the  seventh  day  of  January  next. 

Gxoaoa  Knox  Clerk,  of  the  Court. 

At  a  Court  holden  pursuant  to  adjourn- 
ment at  tlie  Council  Chamber  in  Go- 
vernment House,  at  Port  of  Spain  in  the 
Island  of  Trinidad,  on  Monday  the  Hventk 
dmy  ^Jmuimtyf  in  the  forty- fifth  year  &c. 
[as  before.] 

Present 
His  Excellency  the  Deutcnant  Governor. 

Proclamation  being  duly  made ;  in  con- 
sequence of  the  absence  of  Mr.  Attorney 
Genera], 

Adjoonied  by  proclamstion  unto  Tues- 
day the  eighth  day  Januarv  instant. 

Gcoaoa  Knox,  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  adjourn- 
ment, at  the  (>>uncil  Chamber  in  Go- 
vernment House,  at  Purt  of  Spain  in  the 
ihland  of  Trinidad,  on  Tuesday  the  eighth 
dmy  ^Jmnmary,  in  the  forty-fiAh  year  ike, 
[as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor 

Proclamation  being  duly  made ;  in  con- 
sequence of  the  indisposition  of  his  Fjl- 
cellency. 

Adjourned  the  court  by  proclamation 
unto  Saturday  the  twelfth  day  of  Janu^y 
instant 

Geoege  Ksox,  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council  Chamber  in  Go- 
vernment Hotise,  at  Port  of  Spain  in  the 
island  of  Trinidad,on  Saturday  \he  twelfth 
day  of  January^  in  the  forty-htth  year  dec. 
[as  l>efore] 

Present 

Ills  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made ;  Fran- 
CISCO  De  Castro,  government  escrivano, 
and  keeper  of  the  criminal  processes, 
lirought  and  produced  in  ccHirt  the  ex- 
hibit, marked  U*  (hereunto  ann<fsed),  an  1 

■         '  >  ■        ■ 

•  See  It  imfrd. 
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was  sworn  according  to  the  forni  of  his 
religion  in  English,  and  afterwards  in 
Sfianish  by  means  of  the  interpreten 

Quettion.  to  the  witness  by  Mr.  Attor- 
ney General. — Is  the  exhibit^  marlced  B, 
the  original  record  of  the  pmreediBga  had 
rcspecUng  the  robbery  of  Pedro  Ritta? — 
Ansuer,  It  is. 

The  witness  was  then  examined  by  Mr. 
Hayes  on  behklf  of  the  prosecution. 

Fini  Qtiestum. — Did  y.oti  attend  as 
cscrivano  on  the  prosecution  of  Carlos 
Gonzales  at  the  suit  of  Ruiz?^ilaivfr. 
Yes. 

Second  Queif ton .^Doea  the  exhibit  B 
contain  the  whole  of  the  proceedings 
ttilten  by  you  as  the  escrivano  in  that 
prosecution  ? — Answer,  Yes. 

Tkird  Quation, — Did  you  attend  Mr. 
Begorrat  in  his  character  as  judee  at.  any 
and  at  what  tiroes,  when  Luisa  Calderon 
was  put  on  the  piquet  P — AnMwtr,  Yea, 
the  time  will  appear  in  the  proceedings. 

Fourth  Quettion, — Turn  to  the  proceed- 
ings and  state  the  particular  days.  [The 
witness  then  exammed  the  proceedings, 
and  often  recurred  lo  them  durins  bis 
following  examination.]-— iliii»er.  First, 
on  the  twenty-thifd  of  December,  one 
thousand  eight  hundred  and  one,  and 
secondly,  on  the  twenty-fourth  of  the 
same  month ;  no  other. 

Fifth  Question, — Did  Lnisa  Calderon, 
after  she  had  been  piqueted  the  first 
time,  make  any  and  what  confession? — 
Answer,  When  she  was  on  the  piquet 
the  first  time,  she  confessed  that  Carlos 
Gunzales  had  stolen  the  money. 

Sislh  Question. — Was  Luisa  Calderon 
placed  on  the  piquet  and  examined  as  a 
witness  or  as  an  accessary? — Ansver, 
Not  as  a  witness,  but  aa  an  accessary. 

Seventh  Question, — After  her  being 
piqueted  a  second  time,  did  she  make 
any  and  what  confession  ? — Answer,  She 
repeated  what  she  had  said  the  first  time. 

Eighth  Question, — No  further  f — Ans, 
Yes,  she  invoked  the  Virgin  Mary  of 
Carmel  several  tiroes,  and  said  ''  senor 
Carlos  Gonzales  has  the  money  the  same 
as  I  told  the  judge  yesterday." 

Ninth  Quextion, — Can  you  state  fpom 
your  own  memory,  without  recurring  to 
the  proceedings,  the  particular  days  on 
Which  Luisa  Caldeiou  was  piqueted  ? — 
Answer,    Yes, 

Tenth  Question, — Were  they  the  same 
days  which  you  have  already  stated? — 
Answer,  The  same. 

Eleventh  Question. — Did  Luisa  Cal- 
deron, on  the  first  time  of  her  beine 
piaueted,  appear  to  undergo  a  K'®<^  ^^^ 
uf  bodily  pain,  and  did  she  or  did  sheoot 
faint  previous  to  her  being  taken  down? 
— Ansver.  I  imagine  she  suffered,  be- 
cuuse  I  saw  her  cry ;  but  I  dg  not  rcniero- 
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ler  whetlicr  it  was  od  the  first  or  tlie  se« 
cond  tinve  of  her  beiog  pkiueted  that 
she  fiiinted. 

Jkeljfth  Quf jfiofi^Did  she  or  did  she 
not  famt? — Anstrer.  Site  faiiUad  once, 
but  I  do  not  recollect  whether  it  was  on 
the  first  time  or  the  second  time;  it  ap- 
pears in  the  proceedings . 

Thirteenth  QitfirMM.— What  do  you 
mean  by  saying  vou  saw  hn  cry  t-^Ant. 
I  meant  to  say  that  she  was  afflicted.and 
•ufTered. 

Fourteenth  Que^hn, — In  what  wa^jr  did 
she  manifest  her  aflSietionf  By  tears  or 
by  loud  cries ?—ilfiJwer.  By  both;  by 
tears  and  by  loud  criea. 

Fifteenth  Question. — Was  she,  before 
or  between  the  examinations,  put  in  the 
stooks? — Amsser,  No;  L  do  not '  re- 
member. 

Sixteenth  QveKife.-^Dorii^  tha  whole 
time  of  her  impriaoomentp  was  she  con- 
fined  in  irons?  or  at  any  time  during  her 
imprisonment  }-^Ams9er^  I  am  not  sure, 
but  believe  that  durips  tiie  latter  perioa 
of  her  imprisonment^  we  grillp  waa  taken 
ofit. 

Question  &y  the  Covri.^Wbat  la  the 
nature  of  the  grillo  yuu  mention?  describe 
it — Anstrer.  It  was  i^  [bar  of  iron  that 
passed  through  a  post,axid  the  ring  of  the 
iron  was  put  round  her  leg. 

Seventeenth  Question. — State  aa  nearly 
as  possible  the  exact  length  of  time  thai 
she  was  on  the  piquet  the  second  time  f 
— Antver,  I  remember  .a  little  more  than 
twenty  minutes. 

Eighteenth  Question. — Do  you  recoUett 
a  watch  placed  there  b^  Mti  Bcgonpa%  for 
the  purpose  of  ascertaming  the  iioM.i— 
Ansmer,  Yes. 

Nineteenth  Questiass^TM  Mr.  Be^ 
gorrat  address  himself  in  threatening 
Unguage  to  Luisa  Calderon  during  ^ 
timesM  was  oft  the  piquet?— ydnsver. 
No. 

Tscentieth  Qeeif  Jo«.^Haiiie  jeur  been 
educatfd,  and  have  you  practised  ••  a 
Spanish  escrivano?— 2iinr«r.  Yea. 

Ttrentyfirst  QueUum,^lh  it  usual  te 
a^sien  to  a  perron  criminally  prosecuAed 
a  defensor  r—ilan0er.  Agreeably  to  the 
quality  ol  the  person. 

Tvent^'second  Quei /A}fi.^~Who  are  the 
persons  entitled  to  a  defensor  ?'-J«Ja?er. 
The  very  ignorant,  the  very  miserahle 
by  birth,  and  the  very  poor. 

TaetUy-third  Quei/ioa.— While  Liiiia 
Calderon  underwent  the  punishment  of 
the  piquet  in  the  presence  of  Mr.  Be- 
eorrat,  nad  slie  any  defensor  assigned  to 
ncr? — Answer.  No.^ 

Twenty-fourth  Qveflum.— Was  LstfSit 
Cdderon  of  the  quality  of  persons  enlitJed 
to  a  defensor  in  a  -criminal  prosecution  ? 
'^Answer,  Yes. 

Tweniy-fiflh  C2iici<MMi.^Did  Don  Far- 
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fan,  cm  beinc  appointed  to  succred  Mr. 
B^orrat  as  Ine  alcalde  of  the  first  elec- 
tioDi  assign  any  defensor  to  LuisaCal- 
deron. — Anamfr,  I  believe  ttot,liut  I  refer 
to  the  proceedings. 

Tmetity-tixtk  QMetliim.^Wi]l  the  pro- 
ceedings show  whether  a  defensor  was 
appointed  or  not  f    J mwcr.  Yes. 

'fWea/v-seveaf A  Qnfilioii.— Turn  to  the 
|iart  of  the  proceedings  which  mentions 
the  appointment 

[The  wUneu  turned  to  the  proceedings 
and  pointed  out  lolio  43  b,  and  folio  44  a, 
of  the  exhibit  B,  which  he  said  contained 
an  act  t]^  which  Don  Farfan  orders  Luisa 
Caldeion  to  be  notified  to  appoint  a  de- 
lensor,  and  which  refers  to  a  former  act 
of  Mr.  Begorrat'Sy  who  had  ordered  the 
same.] 

Twenijf-eigktk  Qirei(ioa.~l9  a  person 
under  a  criminal  prosecution  from  the 
time  of  his  being  committed  to  prison 
entitled  to  a  defensor  r—iliu»er.  It  is 
not  essential  for  a  criminal  to  have  a 
dlefensor  appointed  at  the  time  of  his  im- 
prisonment. If  the  Judge  be  of  opinion 
that  the  prisoner,  either  on  account  of 
poverty  or  minority,  ought  to  have  a  de- 
tetisor,  then  the  judge  ought  to  desire 
him  to  name  one  at  the  time  of  making 
bis  first  declaration. 

Twenty^intk  Quettum, — At  the  time 
'  ofLulsa  Calderon't  making  her  first  de- 
claration had  she  a  defensor  appointed  I 
■    —Aniwer.  No. 

Thirtieth  Qu^fioa.— Was  she  entitled 
to  a  defensor's  being  present  during  tiie 
time  of  her  being  on  the  piquet  ?— 
Antwer,  He  ought  not  to  have  been  pre- 
sent, but  he  ought  to  have  assisted  at 
her  being  sworn. 

Tkirty-fint  QuutioH, — Was  any  de- 
fensor present  at  the  time  of  the  oath  be- 
inK  administered  to  her  ?^Annrer,  No. 

rhirty-tecond  Question. — Point  out  the 
'  part  of  the  proceedings  by  which  Mr. 
Bcgorrat  ordered  Luisa  Calderon  to  name 
a  defensor. 

[The  witness  pointed  out  folio  18  b  of 
tbe  exhibit  B.] 

Thirty- third  Qvcs/iofi.— What  stage  of 
the  proceedings  is  fol.  18  b  ?  does  it  pre- 
cede  or  follow  the  confession  of  liiisa 
Calderon  while  she  was  on  the  piquet  ? — 
Answer,  It  precedes  it. 

Thirty-^fourth  Question, — During  the 
time  of  Luisa  Calderon*s  being  on  the 
'  piquet,  did  Mr.  Begorrat  put  any  ques- 
tions to  her? — Answer,  Yes. 

Thirttf'ffth  (2ue*fioa.— What  were  the 
<|uestions  so  put  ? — Answer,  They  appear 
Hi  the  proceedings. 

Thirty-sixth  Question. -^Doe^  an  order 
for  the  torturing  of  Luisa  Calderon  form 
a  part  of  the  proceedings?^ if asvcr. 
Yes. 


T^irfy-fffrea/A  Qiietlioa.— Turn  to  it. 

[The  witnesa  pointed  out  folio  18  a  of 
the  exhibit  B.] 

Thirty-eighth  Question,  —Are  the  words 
**  Tho.  Picton*'  of  the  hand-writing  of 
the  defendant  7 — Answer,  Yes. 

Thirty-ninth  Question, — Do  you  know 
the  age  of  Luisa  Calderon  at  the  time  of 
her  being  put  on  the  piquet  7 — Jniver. 
No. 

Fortieth  Qaef^'oa.^Did  Luisa  Calde- 
ron  name  any  person  as  her  defensor  ? — 
Answer.  No,  because  she  had  spoken  to 
four  persons  and  none  of  them  would 
accept  of  the  office. 

Forty-first  QaeslMm.— Was  Mr.  Ber- 
mudas one  of  those  to  whom  she  had 
spoken  f—iliiMprr.  I  do  not  know. 

Forty-iccond  QuesOon^—Do  you  know 
on  what  account  those  persons  refused  to 
defend  Luisa  Calderon  ?—^niirer.  No. 

The  witness  was  then  croe^examined  hv 
Mr.  Attorney- General  on  the  teh;iJf 
of  the  Defendant. 

Question  firsr— Does  the  Exhibit  B, 
delivered  by  you,  contain  the  whole  ol' 
the  proceedings  hatl  respecting  the  rob- 
bery of  Pedro  Kuiz  1— Answer.  Yes. 

Question  Second, — Are  there  any  pro- 
ceedings or  circumstances  occurring, 
which  ought  to  have  formed  part  of  the 
Exhibit  B,  omitted  ^-^Answer.   Yes. 

Question  Third, — State  what  they  are  f 
-^Answer.  The  appointment  of  a  de- 
fensor to  the  minor,  and  live  days  which 
ou^ht  to  have  elapsed  from  tlic  day  of 
givuig  the  sentence  to  tlie  day  of  inflict- 
mg  the  torment,  wcrcoiniiied. 

Question  Fourth, — Did  yon  notify  to 
the  judge  these  omissions  and  informali- 
ties  previous  to  the  Application  of  ttic 
Question  to  Luisa  Calderon? — Answer, 
1  remember  to  have  spoken  to  hto)  ciiu- 
ceming  the  appointment  of  a  defensor. 
This  is  proved  liy  tlic  judge  reserving 
to  himself  the  appointment  of  ore  alter- 
wards.  I  did  not  mention  tlie  other 
omission. 

Quettion  Fi/>A.— Was  it  not  compe- 
tent to  the  judge  to  put  the  question  to 
Luisa  Calderon,  without  having  appoint- 
ed her  a  defensor? — Amuer.  1  believe 
not. 

Question  Sixth. — Upon  what  do  yoii 
found  such  belief?  on  practice,  or  on  the 
books  of  Spanish  law  t-^Atnucr,  On 
both. 

Question  &n?r/i/A.— Were  you  ever 
graduated  as  an  advocate  ?— J aio-er. 
No. 

Question  Eighth. — Ts  it  necessary  to 
be  a  graduated  advocate,  in  order  to 
practise  as  a  Spanish  escrivano  ? — Ant. 
No. 

Question  ^Via/A.  •- Wtre  there  two  ejitra 


S4I] 


fir  m  Mkdtmean^r* 


jodicial  examinations  of  Luim  Calderon  I 
taken  before  the  tribunal  of  Mr.  Begorrat  I 

?rior  to  her  being  piqueted? — Antwer. 
es. 

QMotim  T^tah."^ATt  thej  omitted  ?-* 
Annper,  Yes. 

Queitiom  f/eveiiM.— Why  are  thej 
omitted? — Answer,  In  the  first  place 
because  Mr.  Begorrat  did  not  order  me 
to  insert  them,  and  in  the  second  place 
because  I  did  not  think  it  necessary  to 
do  so. 

QueUion  TW^A.— Did  Mr.  Begorrat 
order  you  not  to  insert  them?— Jfuver. 
No. 

Question  I%irteenth.^W%s  it  not  your 
duty  as  the  escrivano  to  put  every  thing 
relatine  to  the  cause  on  the  face  of  the 
proceedings  ?— if iMver.  No, 

Question  FourteetUh. — Do  you  recol« 
lect  the  nature  of  the  extngudicial  exa- 
minations l>efore  mentioned  ?—iliu««r. 
Yes,  I  remember  one. 

Question  lyieeat*.— SUte  \i}^Ans. 
It  was  respectine  the  fornicating  of  Luisa 
Calderon  with  Qirlos  Gonzales. 

Question  Sixteenth.^An  there  any  ex- 
trajudicial examinations  of  Carlos  Gon- 
zales omitted  ?^ Answer,  Yes. 

Question  Sev^affenM.— What  are  they, 
and  why  were  they  omitted  l—Answer, 
I  remember  they  were  concerning  the 
discovery  of  llie  robbery,  and  the  forni- 
cation aforesaid;  I  do  not  know  why 
thev  were  omitted,  I  cannot  charge  the 
fault  on  the  jtidge,  or  on  myself;  t>e- 
cause  both  of  us  acted  so  as  to  bring  the 
affair  to  as  speedy  a  termination  as  pos- 
sible, and  to  discover  the  truth. 

Question  E^AfeeniA.— What  are  be- 
come of  the  papers  relative  to  the  pro- 
ceedings omitted? — Answer,  I  do  not 
know. 

Question  Nineteenth. — Are  any  decla- 
rations of  witnesses  taken  by  ^ ou,  and 
the  interpreter  Bermudes  omitted?-- 
Answer,  I  do  not  remember. 

Question  Twentieth, — Did  Luisa  Cal- 
deron confess  her  living  in  a  state  of 
fornication  with  Carlos  Gonzales  ?~ 
Answer,  Yes. 

Question  Twenty-first, — Did  she  not 
previously  deny  such  fornication  or  inter- 
course?—ijimrer.  Yes. 

Question    Twenty-second, Did    not 

Carlos  Gonzales  acknowledge  his  having 
a  criminal  intercourse  witn  Luisa  Cal- 
deron?—J  n«v«r.  Yes;  he  acknowledged 
it  in  prison. 

QuatioH  jfaven/y- Mird— >Had  he  not 
previously  denied  it?— -ifniver.  Yes. 

QuestionTwentyJburiL'^Did  not  Luisa 
Calderon  confess  that  she  had  introduced 
Carlos  Gonzales  into  the  house  of  Pedro 
Ruiz  on  the  evening  of  the  seventh  day 
of  December,  one  thousand  eight  hun- 
dred and  one,  between  the  hours  of  six 
VOL.  XXX. 
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and  seven?— Jiiiver.  I  remember  thf 
did  so. 

Question  I^tjenty  fifth, — Did  you  ap- 
pear as  the  escrivano  at  the  time  of  Luisa 
Calderon's  being  put  on  the  piquet?— 
Answer,  Yes. 

Question  Tkeafy-furlA.— Who  besides 
were  present?— Jitsoer.  Mr.  Begorrat, 
the  judge;  John  Baptisto  ValkH,  the 
gaoler ;  and  two  alquazils,  whom  I  betieva 
were  Raphael  Chando  and  Josef  Fbres. 

Qaeifioii  TWal^y-ieveiilA.— Was  the  de- 
fendant Thomas  Picton  present  ?—Jfu. 
No. 

Question  Ttoenty'eighth,^l>\d  the  de- 
fendant ever  give  you  any  orders  respect- 
ing the  torturing  of  Luisa  Calderon  ?— 
Anstoer,  None  but  the  decree. 

QMestion  Twenty- mnth.-^Did  the  de- 
fendant interest  himself  any  way  on  the 
subject?— J fi<»er.  Simpler  M  be  consi- 
dered all  the  affairs  of  justice. 

Question  TA»r<ielA.— Was  the  piquet 
on  which  Luisa  Calderon  was  put,  an  tron 
spike  or  a  sharp  wooden  onel?  Antmer, 
A  wooden  one,  not  pointed. 

Question  T%irtyfirsi,r^W9%  it  round 
or  square  on  the  top>  and  what  was  the 
diameter  of  the  top?— ilsiwer.  It  was 
round  without  point,  and  about  aa  inch 
in  diameter  on  the  top. 

Quation  Thirtysecond.^Vf^re  her  feet 
or  her  hands  torn  or  made  bloody  by  the 
said  operation  ? — Asismer,  No. 

Question  7*Air/^-lAird.— Was  any  sur- 
eeon  or  other  medical  man  called  Tor  by 
her  or  others,  or  was  their  attendance 
made  necessarir  by  her  being  so  put  oa 
the  piquet  ? — Anssoer,  No. 

(iustiam  Thirty-fourth.  ^Ywl  have 
said  that  she  fainted  after  either  the  first 
or  the  second  time  of  her  being  puton  the 
piquet;  did  such  fainting  appear  to  you 
to  be  real  or  affected  P—Jniver.  Bf  the 
way  that  she  conducted  herself  during 
the  whole  of  the  proceedings,  it  may  be 
that  there  was  some  affectation  in  her 
fainting;  but  I  cannot  say  certainly. 

Question  Thirty-fiJlh,-^D'id  not  Bfr. 
Begorrat,  the  attending  judge,  on  the  ap- 
pearance of  her  fainting,  immediately 
order  her  to  be  taken  down  ?— Jus.  Yes ; 
and  gave  her  some  wine  and  water  with  his 
ownnands,andsheimmediatelyrecovered. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  by  proclaaM- 
tion  unto  Thursday  the  seventeenth  day 
of  January  instant 

GzoacE  Kiiox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  a4ioiim- 
ment  at  the  Council  Chamber  in  GoveriK 
ment  House,  at  Port  of  Spain  in  the  island 
of  Trinidad,  on  Thursday  the  seveuteentk 
duy  of  January,  m  the  forty-lifih  year, 
&c.  [as  l)cforc.  ] 
R 
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Present 
His  Excellency  the  Lieutenant  Governor. 

Prockination being  duly  made;  the 
.continuation  of  the  cross- examination  of 
Francisco  De  Castro  was  postponed  unto 
the  next  court  day  on  account  of  his  in- 
disposition. 

Maria  Calderon  was  then  called  by 
Mr.  Haves  on  behalf  of  the  prosecution. 

Mr.  Attorney  Gemnflh^ving  (Jemandcd 
of  her  whether  she  was  free,  and  »he 
having  answered  that  she  was  bom  free 
at  St.  Phillippe  in  the  province  of  Port 
Cavallo,  she  was  duly  sworn  according  to 
the  fomi  of  her  religion,  first  in  English 
mnd  afterwards  in  Spanish  by  means  of 
the  interpreter. 

7^  witness  was  then  examined  by 
Mr.  Hofeson  behalf  of  the  prosecution. 

Qnestton  First,--- Are  you  the  mother  of 
Luisa  Calderon  ?—ilfMirfr.  Yes,  I  am 
her  mother;  I  was  delivered  of  her  in  this 
island,  and  bred  her  up. 

Qnestion  Second^^StSLie  the  day  and 
yenr  of  the  birth  of  Luisa  Calderon  as 
correctly  as  you  can. — Answer,  I  do  not 
rightlv  remember  when  she  was  born, 
but  what  I  can  say  is,  that  she  was  bom 
in  the  month  of  August  on  St.  Louis's 
day  and  she  was  ten  yean  old  when  she 
was  in  prison. 

Quettion  'Airil.— Was  Luisa  Calderon 
jnore  than  ten  years  old  when  she  was 
in  prison  1^ Answer,  No,  rather  less  than 
more. 

Quation  Fourth, — Is  Luisa  Calderon  a 
christian  ?  —  Answer,  She  is ;  she  was 
christened  in  this  island,  and  her  god- 
father is  still  alive. 

QtteMtion  JV/M.— Slate,  as  correctly  m 
you  can,  what  space  of  time  intervened 
between  her  birth  and  her  baptism  ? — 
Answer.  Eieht  days. 

Qifff/ton  SirrA.— Were  you  present  at 
the  time  of  Luisa  Calderon*s  being  ap- 
prehended and  carried  before  the  de- 
fendant Thomas  Picton  on  a  charee  of 
being  concerned  in  the  robbery  of  retro 
Ruiz  f — Answer,  I  was  present  when 
Pedro  Ruii  carried  Luisa  Calderon  to 
general  Picton,  and  afterwards  he  came 
for  me. 

Question  Sfofa/A.— Sute  what  passed 
in  (he  presence  of  the  defendant  on  the 
examination  of  Luisa  Calderon. — Answer, 
The  night  that  Pedro  Ruiz  carried  Luisa 
Calderon  before  Senor  Picton,  I  was 
standing  down  below  the  window  of  go- 
vernor Picton*s  house,  hearing  the  words 
that  Luisa  Calderon  said,  the  governor 
being  below  in  consequence  of  having 
just  arrived  from  his  walk. 

Question  £i^A/A.— DidLuisa  afterwards 
go  up  stairs  with  vou  or  was  she  examin- 
ed in  the  hall  below  ?f— Answer.  It  was 
below  that  governor  Picton  examiced 
n\y  daughter. 


Question  Ninth. — Did  the  gjovernor  ap- 

Kear  extremely  nnm  at  the  time  and  did 
e  threaten  Luisa  r  State  as  nearly  as 
possible  tha  words  that  the  governor 
made  use  of  at,  the  time.— ilnsver.  Yes ; 
he  appeared  angry,  and  threatened  Luisa. 
When  my  daughter  was  telling  him  that 
she  was  innocent,  as  every  bodv  knew, 
that  every  aftemoon  at  six  o'clock  she 
use<l  to  go  to  her  mother's,  he  threat- 
ened her,  and  told  her  that  he  would  send 
her  to  the  battery,  and  that  be  would 
draw  the  money  from  her. 

Quettion  Tenth.-'-Did  Luisa  Calderon 
on  this  examination  make  any  confession 
fit'  being  concerned  in  the  robbery  of 
PetroRuiz? — Answer.  No,  she  said  she 
pcvcr  knew  any  thing  about  it. 

Question  Eleventh.-^Wns  she  sent  to 
prisou  the  night  of  her  said  examination, 
or  when  afterwards,  and  by  whom?-!— ilns. 
The  very  night  of  her  examination ;  I 
know,  that  from  governor  Picton's  bouse 
she  went  to  caol,  and  I  with  her. 

Question  Tirf  j/?A,— Was  any  other  ma- 
gistrate than  governor  Picton  present  ? — 
Answer,  No,  nobo<ly  but  him  and  the 
girl  with  whom  he  lived. 

Quettion  Thirteenth.^Vid  you  hear 
governor  Picton  give  the  order  for  Lui^a 
Calderon  to  be  sent  to  prison  ? — Anxtcer, 
He  called  the  sentry  in  and  tour  soldiers 
of  the  guard. 

Quettion  Fourleenth.^V^M  Luisa  Cal- 
deron escorted  bv  the  said  guard  to  the 
giol? — Answer,  Yes,  and  1 1  icy  delivered 
er  to  the  raolcr. 

Quest  ionFifleenth. — Were  yon  in  prison 
at  the  same  time  as  your  daughter  ? — 
Answer.  Yes. 

Quettion  Sixteenth. — Were  you  and 
your  daughter  confined  in  the  same  part 
of  the  prison? — Answer,  Yes;  we  were. 

Question  Seventeenth. — In  what  manner 
were  you  and  vour  daughter  confine<l  ? — 
Answer.  The  first  night  we  were  at  larce 
about  the  gaol,  but  the  second  night 
Luisa  was  locked  up  under  two  keys,  and 
I  was  carried  up  stairs. 

QuettionEighteemth.—'DiA  you  secLtiisa 
while  locking  up,  or  when  locked  up  ? — 
Antwer,  Yes,  I  saw  her  when  she  was 
about  to  be  locked  up,  but  1  did  not  see 
her  aAer  she  was  so. 

Quettion  Nineteenth — Did  3rou  ever 
afterwards  see  Uie  place  in  which  your 
daughter  had  been  locked  up? — Antwer, 
No,  I  saw  the  place  where  she  was 
tortureil  but  not  that  in  which  she  was 
Ipcked  up. 

Quettion  Twentieth, — Were  vou  present 
at  any  time  when  Luisa  Calderon  was 
tortured  ? — Antwer.  No,  I  was  not  pre- 
sent ;  I  was  in  a  room  below. 

Quettion  Twentyjirtt. — Was  the  room 
below  immediately  under  the  place  of 
torture  f -^Answer,  Yes)  immediately. 
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Qttettion  Twenly-iecond.^lB  the  place 
6ftorlure  in  the  prison? — Answer,  Yes,  it 
was;  but  I  do  not  know  where  it  is  now. 

Question  Tuenty'third,  —  How  long 
were  you  in  prison,  and  did  any  punish- 
ment or  trial  ensue?— ifnsr^r.  I  wis  in 
prison  one  month  and  eight  days :  no 
trial  or  punishment ;  notbfng  but  a  de- 
claration which  Mr.  Begorral  took  from 
me. 

Question  Twenty-four t/t,^l}\d  you  at 
kny  time  during  your  imprisonment  hear 
the  cries  of  your  daughter? — Answer, 
Yes. 

Question  Twenty-fifth, — Do  you  know 
of  your  own  knowledge  the  occasion  of 
ihose  cries  ? — Annser,  I  cannot  say  from 
myself. 

Queition  Twentu^sixth.  —  HaVc  you 
heard  the  cries  of  yoiir  daughter  more 
times  thati  one  f— -Answer,  Tnree  times. 

Question  Twenty-seventh.-^ Are  you  so 
well  acquainted  with  your  daughter's 
voice,  as  to  know  that  those  dies  pro- 
ceeded from  her? — i^nnrer.  Yes, because 
nobody  else  was  in  the  place ;  I  am  very 
well  acquainted  with  my  daughter's  voice, 
and  if  a  thousand  persons  Tiad  been  in 
t'he  prison  I  could  have  distinj:uished  it. 

Question  Twenty- eighth, — Did  Ihey  ap- 
pear to  you  to  be  the  cries  yf  a  person 
under  great  suffering  ? — Answer.  Yes. 

Question  Twenty-ninth. — Did  ^ou  see 
your  daughter  shortly  aAer  the  tinies  of 
hearing  any  of  those  cries? — Answer.  No. 

Question  Thirtieth.  —  After  your 
daughter  had  been  locked  up  as  you  have 
stated,  were  you  either  during  the  time 
you  were  in  prison  or  after  your  discharge 
permitted  to  see  her  P — Answer.  No:  once 
Luisa  being  sick,  sent  for  nie  to  come 
and  perform  some  trifling  things  for  her, 
and  the  alcalde  Don  Farfan  would  not 
give  me  permission. 

Question  Thirty-first. — How  long  was 
it  from  the  time  of  the  first  imprison- 
ment of  Luisa  to  that  of  your  first  inter- 
view with  her  ?— iliwiper.  About  four 
months. 

Question  Thirty- second.  —  Was  Luisa 
then  in  prison  or  discharged  ? — Answer: 
She  was  in  prison. 

Question  Thirty-third. — Describe  the 
place  in  the  prison  wherein  you  saw 
Luisa  confined  at  the  first  interview. — 
Answer.  Don  Francisco  de  Farfan  being 
the  alcalde  sent  for  me  by  an  alquazil,and 
told  me  to  go  to  the  battery  to  take  the 
declaration  of  my  daughter.  This  was 
the  first  time  I  saw  her :  I  found  her  at- 
tached to  a  bar  of  iron  with  four  irons 
on  her  feet ;  and  Luisa  told  me  that  Don 
Francisco  Farfan  had  ordered  these  irons 
to  be  put  on. 

Question  Thirty-fourth, — ^Was  Luisa,  at 
the  time  you  saw  her,  in  sickness  or  in 
hcahhl^ Answer,  She  was  sick. 


Oiuettion  Thirty -fifth.-^CtLU  you  tUte 
from  what  cause  that  sickness  proceeded  ? 
— Answer,  It  appeared  to  proceed  from 
her  imprisonraentand  the  irons. 

Question  Thirty-^ij^h.  —When  yoa  saw 
her,  was  she  with  other  prisoners,  or  in 
solitary  confinement  ^.^Angtcer,  In  soU- 
tanf  confinement. 

Question  Thirty-seventh, — Did  yoii  esa- 
diinc  her  at  the  time,  and  had  she  about 
her  any  visible  marks  of  violence  f-^Ans, 
Yes  I  did,  and  found  her  wrist  sore  to  the 
touch. 

Question  Thirtv-eighth.^V/KB  \i  dis- 
coloured or  swollen? — Answer,  It  was 
black  and  blue,  morado. 

Question  Thirty-ninth. — How  long  was 
it  from  the  time  of  Luisa's  first  commit- 
ment to  the  time  of  her  discharge  ?— Jr«. 
Eight  months  and  some  days. 

Quation  Fortieth, — Was  vou  at  any 
time  shown  a  written  order  from  gover- 
nor Picton  for  the  imprisonment  of 
Luisa  ?—iliifiper.  No. 

The  Witness  was  then  cross-exansiDed 
by  Mr.  Attorney  Qeneral  on  behalf  of 
the  Defendant. 

QueUion  First. — ^Wbat  is  your  age?— 
AttisDer.  Forty  years. 

Question  Second, — How  do  you  know 
that  you  are  forty  years  old  1^ Answer,  I 
know  it  because  when  I  came  from  my 
country  I  had  a  certificate  of  baptisnt. 

Question  Third.  —  Can  you  read  or 
write? — Answer,  No. 

Qmesiion  Fotcrth, — Do  you  kno#  the 
nature  of  an  oath  l^Anss^er,  Yes. 

Question  Fifth,  —  State  it?  — ilnsv^. 
Not  to  deny  a  word  or  tell  a  lie,  but 
always  to  speak  the  truth. 

Question  Sixth,^On  what  day  of  the 
month,  and  in  what  year,  and  in  what 
part  of  the  island  was  Luisa  born  ? — 'Ans, 
I  do  not  know  what  year;  but  it  was  on 
St.  Louis  day,  I  believe,  the  twenty- 
ninth  of  August,  in  Port  of  Spain. 

Question  Seventk. — Was  the  day  of 
your  daughters  birth  registered  in' any 
parisli? — Answer,  It  can't  but  be  regis- 
tered in  the  church. 

Question  Eighth. — Did  you  ever  see  the 
register  of  your  daughter'sbirth?— 'JiMa^er. 
Don  Pedro  Vargas  showed  me  a  copy  of 
the  register  which  had  been  given  to  him 
by  the  curate. 

Question  ^in/A.— Who  is  Don  Pedro 
Vargas? — Answer,  He  was  the  linguist  of 
the  governor,  who  carried  away  my 
daughter. 

QuestiovTenth.^UiLve  you  any  copy  of 
the  register? — Answer,  No,  because  they 
are  too  dear;  1  had  a  memorandum  of  it 
in  my  house,  biit  I  have  lost  it. 

Question  Eleventh.'-^OD  what  day  of  the 
month, and  in  what  year,  was  yuur  daugh* 
ter  christened  l-^Amver,  I  do  not  know; 
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I  know  my  daughter*!  age  bjr  the  day  of 
8t.  Louis. 

Qaetfioii  TWj^A.— How  old  is  your 
daughter  this  day  ?— if aiver.  Between 
fifteen  and  siiteen. 

Qmuiwn  73Ur/€cii<A.— Have  you  any 
ether  daughter  besides  Luisa?— ^mwrr. 
Another  which  I  brought  from  my  ooon- 

QMtfaoji  roicrfM«/A.— What  is  her 
name  r— ^mmt.— Catalina  EsUediUa. 
,  QacsfiM  l^eeafA.— Is  she  not  some 
times  called  Benancia?«-J«Jtvcr.  No; 
Benanda  is  another,  who  is  twenty-three 
years  old. 

QHe»iio%  SurffcalA.— IIow  many  years 
is  Benancia  older  than  Loisa?— Jaivfr. 
Benancia  is  twenty-three  years  old,  and 
Luisa  between  fifteen  and  sixteen. 

Qutitiom  &irea/MfilA.— Which  is  the 
eldest,  CatalinaorLuisa?— ifiiswer.  Ca- 
Ulina  is  eldest  of  all,  and  Luisa  the 
youngest 

(hiettum  JEfgA/MRlA.— What  is  the  dif- 
ference between  the  ages  of  Catalina  and 
luisaT— Jnircr.  There  is  a  great  differ- 
ence, because  Catalina  is  twenty- sii 
years  old,  and  Luisa  is  the  youngest  of 
my  children. 

Quaiion  MneteeaM.— Did  you  keep 
mi^  fiimily  register  of  the  birth  and  chris- 
teningsofyourchtldren?— ^a<ver.  Their 
fodfiubers  tned  to  make  a  memorandum 
of  them. 

QaetfMii  IWaf JerA.— Who  was  their 
godfiither,  and  what  is  become  of  the  me- 
■lorandumT— Jajver.  Their  godfathers 
are  all  in  my  country  except  thiU  of  Luisa. 
I  do  not  know  what  is  become  of  the  me- 
moranda :  in  this  country  very  little  use  of 
such  things  are  made. 

(hMtion  7Wea/y./lrt(.— How  then  came 
Luisa's  memorandum  to  be  preserved? 
— -fairer.    The  curate  can  answer. 

QuatUm  Theni^f-iecand. — Do  you  mean 
to  say  that  the  curate  has  the  register  of 
Luisa*9  birth  T—JnuMT.  As  she  was 
cliristeoed  here,  he  must  have  it  in  the 
register. 

QueUion  2Wn/>-Mjr/f.~.nave  you  any 
certiBcate  of  the  day  of  your  own  birtli  ? 
— Ammer.  I  have  sent  it  to  my  country 
lb  kuive  it  renewed,  because  it  was  very 
old. 

Que$tum  TV^a/j^/oMrM.— Did  you  ever 
declare  your  own  age  before  any  tribunal 
in  any  examination  in  this  island  I— Ant. 
Never,  because  I  have  never  been  asked. 

Quettian  Tmcnty-fiftf^.^Do  you  know 
why  your  daughter  Luisa  was  sent  to 
gaol  ?— -iliMMr.  Because  Don  Ruiz 
charged  her  with  a  robbery  whkh  she 
never  committed. 

Queitian  !Areii/y-jirM.— Before  Luisa 
was  sent  to  gaol,  was  she  not  living  with 
Pedro  Ruia  as  his  mistress  ?—il«iwer. 
Yes ;  on  a  promise  of  marriage, 


QaeifNMi  IWafthMVM^A.— Upon  the 
ud  promise  did  they  oohabil  together  as 
AMU  and  wile.— Jaiver.  Yes^  tMy  lived 
together. 

QaeWNNi  Tweaf^ei^AiA.— Were  you 
ever  married  ? — Antmcr,  Yea. 

QwiUmn  Tktmt^m'mtk. — ^How  long 
had  Luisa  and  Ruiz  cohabited  together 
before  Luisa  was  charged  with  the  rob- 
bery ?— if  anrer.  Two  years  and  five 
months. 

Question  T^iWiWA.-'Had  they  cohabit- 
ed together  as  man  and  wife  during  the 
said  two  years  and  five  months  ? — Anmotr. 
Yes;  during  the  whole  time. 

The  witness  was  then  re-eiamined  by  Mr. 
Hayts  on  behalf  of  ttie  prosecution. 

Qumion  Firif.— Do  you  know  how 
bng  it  is  from  the  time  of  Luisa's  l>eing 
imprisoned  to  the  present  day  ?— ilaivrr. 
Before  she  went  away  slie  was  one  year 
free,  and  now  it  is  three  since  she  was 
discharged. 

Quution  Sceoni.-'li  your  daughter  was 
only  ten  years  old  wlien  she  was  in  pri- 
son, and  as  only  three  years  have  elapsed 
since  then,  how  can  she  k>e  between  fif- 
teen and  sixteen  now  f — Answer,  No,  I 
said  tliat  Luisa  had  fourteen  years, 

Qmntion  TTb'rd.— Do  you  mean  to  uy 

that  Luisa  was  fourteen  years  old  at  tlie 

time    uf  her   imprisonment? — Answer. 

Yes,  not  quite  completed,  going  to  it. 

MiaxA  CALDcaoH    4"^^' '"v^* 

James  Mean y.  Interpreter. 

The  Court  then  adjourned  by  procla- 
mation on  account  of  the  lateness  of  the 
hour  onto  Tuesday  the  twenty-second 
day  of  January  instant. 

GEoaoE  Kkox  Clerk  of  the  Court. 

At  a  Court  hulden  pursuant  to  ad- 
journment at  the  Council-Chamber  in 
Government  House,  at  Port  of  Spain  in 
the  island  of  Trinidad,  on  Tuesday  the 
iwsniy  iecond day  of  January ,  in  the  fort}- 
fifth  year  &c.  [as  MforeJ 

Present 

His  Excelh^ncy  the  Lieutenant  Governor. 

Proclamation  being  duly  made ;  Fran  • 
Cisco  de  Castro  government  escrivano 
and  keeper  of  the  criminal  processes  was 
called  by  Mr.  Attorney- Genermi  in  con- 
tinuation of  his  cross-examination  on  be- 
half of  the  defendant. 

On  the  appearing  of  the  said  Franrisro 
de  Caslro,  Mr.  i/nyei,  on  the  part  of  the 
prosecution,  objected  to  tlie  continuation 
of  the  cross-examination  of  the  said 
Castro  on  behalf  of  the  defendant,  and 
moved,  that  the  whole  of  the  foregoing 
evidence  of  the  said  Castro  be  expunge<l, 
and  produced  the  exhibit  marked  C* 


•  Soe  it  iitfra. 
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(bereunlo  annexed)  in  support  of  bis  ob- 
jection. 

The  exhibit  marked  C,  being  duly  filed 
and  lead,  the  Court  put  the  following 
question  to  the  said  Francisco  de  Castro, 
and  he  was  duly  sworn  accordingly. 

QueMiion  by  ike  X^rt,'^  Do  you  mean 
to  sa^  that  the  answers  given  by  you  in 
your  foregoing  examination  and  cross-exa- 
mination were  not  the  true  answers  to  the 
questions  then  proposed  P— if  mwer.  I  do 
not  mean  to  say  so. 

The  Court  postponed  the  decision  on 
the  said  objection  on  the  part  of  the  pro- 
secution to  the  next  court  day,  and  on 
account  of  the  sudden  indisposition  of 
Mr.  Hayes,  adjourned  by  proclamation 
unto  Wednesday,  the  twenty-third  day  of 
January,  instant. 

GfioaoE  Kvox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council-Chamber  in 
Government- house,  at  Port  uf  Spain  in 
the  island  of  Trinidad,  on  Wednesday 
the  twenty-ihird  day  of  January,  in  the 
forty-fifth  year,  &c.  [as  before] 

Present 

His  Excellency  the  Lieutenant  Goremor. 

Proclamation  being  duly  made  Fran- 
cisco de  Castro  government  cscrivano 
was  called ;  and  in  his  presence  HU  ex- 
uUencv  gave  the  following  decision  on 
the  objection  made  by  Mr.  Haves  on 
behalf  of  the  prosecution  against  the  con- 
tinuation of  the  cross-examination  of  the 
said  Francisco  de  Castro  bvMr.  Attorney 
General  on  behalf  of  the  defendant. 

Having,  since  the  ai^oummenl  of 
yesterday,  attentively  read  and  consi- 
dered the  several  circumitances  stat^ 
by  Francisco  de  Castro,  in  the  affidavit 
which  he  swore  to  in  court,  and  which 
was  read  and  filed ;  I  should  have  been 
led  to  suppose,  that  by  the  mention  he 
makes  of  the  apprehension  he  was  under 
during  his  examination  on  the  twelAh 
instant,  which  had  led  him  in  conse- 
quence to  protest  against  the  answers 
which  he  gave  to  the  questions  put  to 
him  in  court  on  that  day,  that  his  con- 
science had  upbraided  him  with  having 
in  some  instances  nven  testimony  not 
founded  in  truth;  but  he  having  been 
questioned  to  this  point  yesterday,  an- 
swered, that  such  was  not  the  case,  nor 
did  he  mean  to  convey  any  such  idea  by 
the  protest,  or  by  the  affidavit  he  had 
made.  It  would  therefore  seem  that  the 
witness  felt  conscious,  that  having  with- 
held information  which  he  was  enabled 
to  give,  he  had  not  fulfilled  the  oath  he 
had  taken  before  the  Court,  by  which  he 
is  bound  not  only  to  give  the  truth,  but 
the  whole  truth,  whiah  it  remains  still 
for  him  to  do,  in  order  to  acquit  himself 
of  the  serious  obligation  imposed  upon 
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him  by  the  solemn  oath  be  has  taken. 
I  do  not  find  that  he  can  in  any  manner 
possibly  evade  this  point  of  dutv  towards 
God  without  rendering  himself  criminal 
in  bis  eyes ;  and  I  must  therefore  insist 
and  require  of  him  to  adhere  in  tlie  most 
scrupulous  and  oonsdcntious  manner  to 
the  oath  he  has  taken,  by  speaking  the 
truth  and  the  whole  troth  in  Um  an- 
swers he  shall  0ve  to  such  qu6Stk»a  aa 
shall  be  hereafter  put  to  him  raliitive  to 
the  matters  charged  in  the  indictltoeni 
now  before  the  CiNirt;  and  in  so  doings  I 
will  pledge  myself  to  afford  huntheut* 
roost  protection  and  security,  both  for  bb 
pcmon  and  property,  being  fully  deter- 
mined to  enforce  the  utmost  tigainr  of  the 
law  against  any  person  or  persona,  who 
could  or  should  oe  wicked  enough  now 
or  at  any  future  period,  by  any  act  or 
deed,  to  hurt  or  in  any  wise  oudtreathlm 
either  in  person  or  pioperty  for  so  having 
done.  1  must  now  require  him  to  men- 
tion  to  the  Court,  on  what  circiunstancet 
he  founds  his  apprehensions^  aa  stated  in 
the  affidavit :  And  I  must  further  desire 
he  will  mentkm  the  names  of  the  per* 
tons  aninst  whom  be  alledcea  so  seri- 
ous a  charge :  and  to  describe  now,  when, 
and  where  be  was  so  alarmed  by  tlie 
menaces  which  now  make  him  dread  the 
consequence  of  fulfilling  the  oath  he  has 
taken.    It  may  however  be  necessary  to 
inform  him,  that  he  cannot,  under  the 
alledeed  apprehension,  be  permitted  to 
withhold  his  evidence ;   it  being  only  on 
the  score  of  infiuny,  insanity  or  interest, 
that  his  evidence  can  be  deemed  incooH 
petent;  and  it  is  to  be  presumed  bedoee 
not  mean  to  allow  the  nsoat  distant  kten 
that  either  infamy  or  insanity  can  in  ai^ 
manner  be  imputed  to  him,  or  that  he  u 
at  all  influenced  by  any  interest  but  solelj 
impelled  hy  an  earnest  desire  and  inten- 
tion of  relating  the  truth.    It  Is  also 
proper  for  him  to  know,  that  no  witneM 
can  refuse  to  answer  to  any  questioa 
but  to  such  as  might  criminate  himself. 

And  it  may  not  be  improper  also  to 
observe,  that  anv  person  who  shall  dis* 
siuide,  or  but  endeavour  to  dissuade  ano- 
ther from  giving  evidence,  is  sulyect  to 
fine  and  imprisonment.  The  necessi^  of 
implicit  obedience  to  the  mandamus  un- 
der which  authority  this  Court  is  assem- 
bled is  indispensable,  and  it  is  my  dutj 
to  require  tlie  same  from  every  one  who 
is  called  to  give  evklence  before  it,  ex- 
horting them  to  speak  without  fc«r  or 
apprehension,  under  the  firmest  reliance 
and  assurance  of  the  utmost  protectkxi, 
which  either  the  laws  can  insure,  or  thai 
it  may  be  in  my  power  to  affi>rd. 

The  said  Franci$€0  de  Caetro  was  then 
duly  sworn,  and  the  Interpreter  tranv 
hted  to  him  the  foregoing  decision  of  his 
Excellency. 
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QweUkm  by  ike  Conrl.— Did  yoa  |>er- 
fectlj  uodereUnd  that  part  oftbe  decisioD 

fivea  b^  roe,  wliich  relates  to  the  protectioD 
promue  you,  and  which  the  law  afibrds 
j'Oii  ? — Annoer,  Yes,  I  understood  it. 

QjueMtion  Second^  by  tkt  Coar^.—On 
what  circumstances  do  you  found  the  ap- 
prehensions  stated  in  the  affidavit? — 
A$uwer,  Those  circunstanees  I  reserve 
as  stated  in  my  affidavit  to  which  I  refer. 

Queitiom  liird,  by  the  Cour/.— Eiplain 
those  circumstances?— J ajver.  I  cannot 
mention  for  the  reasons  before  given. 

QueUiom  Faurik^  by  the  CaurL^As  it 
Is  necessaiy  for  the  support  of  justice  to 
require  you  to  mention  these  circum- 
atances,  I  require  you  to  do  so  on  the 
pledge  of  protection  you  have  received  T 
— Amamer,  I  have  no  doubt  of  your  ex- 
cellency's protection,  bat  it  is  morally 
impossible  for  me  to  slate  them  here,  but 
in  the  Court  of  London. 

The  cross-examination  of  the  witness  on 
behalf  of  the  defendant  was  then 
continued  by  Mr.  Attorney  Cemeral. 

Quotum  21lir/jf-MxfA."— Do  you  wish 
any  part  of  your  examination  or  cross- 
examination  to  be  now  read  over  to  yuu  T 
Amtmer,    No. 

Quaium  jf^ir/jMeveiilA.— Do  you  re- 
collect both  sufficiently  f — Ammer,  I  can't 
exactly  remember  all  they  contain. 

Quettiom  I%irty»figkth.'^Do  you  wish 
lo  expUun  or  alter  any  part  of  either  ?— 
Antwer.  No. 

Qtietfion  T^rty-nintk, — In  what  part 
t>f  such  examination  or  cross-examination 
have  you  erred  from  terror  or  apprehen- 
sion of  others  ? — Amwer.  I  cannot  an- 
swer. 

Qu^iion  Fortietk. — Why  cannot  you 
answer? — Answer,  For  the  reasons  given 
in  mv  affidavit,  and  it  is  not  to  be  under- 
stood from  contumacy  or  contempt. 

Queition  For ty^Jirtt.-^Vf ho  composed 
or  prepared  the  said  affidavit  ? — Ansaer. 
Mr.  Hayes. 

Quetlion  Forty-tecond. — Was  it  first 
written  in  Spanish  by  you,  or  was  it  first 
put  in  English?— ilimerr.  First  in  Eng- 
lish. 

Question  Forty-third.-^Did  you  trans- 
late, and  then  copy  it? — Answer,  I  do 
not  understand  English. 

Qutttion  Forty-fourtk. — Who  trans- 
lated it  from  the  English  into  Spanish  ? 
— Jntwer,  Mr.  Meany. 

Question  Fortyfifth, — Was  the  Spanish 
copy  brought  into  court  in  your  hand- 
writing or  not? — Answer,  In  my  own 
band-writins. 

Queition  Ibr^y-sir^A.-^Was  it  copied 
from  the  translation  by  Mr.  Meany  ? — 
Answer,    Yes. 

Qucilion  Forty-seventk. — Did  you  first 
suggest  the  propriety  or  necessity  of  such 


an  affidavit,  or  was  it  suggested  to  you  by 
any  one  ? — Answer,  I  first  suggested  it. 

Quettion  Forty^igktk, — Dia  you  give 
any  heads  or  memoranda  by  which  the 
affidavit  was  to  be  drawn? — Answer.  I 
gave  the  heads,  but  gave  no  memoranda. 

Quettion  Forty-nintk, — Were  the  heads 
tu  writing?— J aiver.  Verbally. 

Qneslion  Fytietk, — Were  they  given 
before  the  Court  of  the  18th  instant,  or 
afier  the  Court  broke  up  ? — A  newer,  A  f- 
terwards. 

Question  Fifty-Jirtt, — Did  you  offer  to 
awear  to  such  affidavit  lieture  any  and 
what  other  judge? — Answer,  Before  judge 
NiheH,  believing  he  had  competent  au- 
thority. 

Question  Fi/tyhsecond.—Ty\d  he  admit 
you  to  swear  to  it? — Answer,  No. 

Question  Fiftw-tkird, — Why  do  you  not 
name  in  the  affidavit  the  persons  of  whom 
you  say  you  have  such  apprehensions?-^ 
Answer,  For  the  reasons  mentioned  in 
the  affidavit. 

Question  Fifty-fourtk  — I  caH  on  you 
to  name  the  persons  alluded  to  in  that 
affidavit? — Answer,  It  is  impossible  fur 
me  to  name  them,  though  I  mean  no 
contumacy  or  contempt. 

Question  Fifly-fijtk. — Do  you  mean 
peremptorily  to  rctune  to  answer  to  the 
last  question  ? — Answer,  In  exertion  of 
my  natural  rights,  it  is  impossible  for  me 
to  answer  to  the  said  question  fur  the 
reasons  stated  inr  the  affidavit. 

Question  Fifly-sisth, — After  the  piquet 
had  been  applied  to  Liiisa  Calderon,  was 
she  confronted  with  Carios  Gonzales,  und 
where? — Answer,  Agreeably  lo  what  I 
have  said  in  my  affidavit  to  fro  to  London 
to  give  my  testimony,  I  refer  lo  it  tor  any 
further  answer. 

Question  by  tke  Court. — Do  you  recol- 
lect that  by  persisting  in  refusing  to  an- 
swer to  that  question  you  commit  per- 
jury ?  having  sworn  to  tell  the  trutli,  tite 
whole  truth,  and  nothing  but  the  truth  ? 
-—Answer.  I  do  not  understand  that  I  am 
perjured  by  refusing  to  pive  any  answers 
in  this  cause,  and  implore  your  excel- 
lency's protection. 

Question  Second^  by  the  Court. — Do 
vou  know  the  nature  of  the  oath  you 
have  taken,  and  the  duty  it  imposes  on 
you? — Answer.  Yes,  I  know  it. 

Question  Third,  hi/  theCtmrt .^^T.xyWm 
it  i^Answer.  To  tell  the  truth  in  all  that 
I  can  answer. 

Question  Fourth,  by  the  Court. — Is  your 
evidence  called  to  no  particular  f>oinl  ?  — 
Answer.  In  the  cause  of  LuisaCalderon. 

Quation  Fifth,  by  the  Court. — Yuu  arc 
required  by  your  oath  to  tell  the  whole 
truth  in  any  thing  that  relates  to  the  said 
indictment,  and  by  not  doing  so  you 
commit  perjury. — Ansuer,  I  have  al- 
ready represented   the  reasons  for  uut 
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answcriDg,  and  cannot  comprehend  that 
1  can  commit  the  foul  sin  of  perjury  by 
refusing  to  answer,  because  I  swore  in 
the  affidavit  to  tell  the  truth^  and  the  affi- 
■davit  was  admitted. 

Quetlipn  Sixth,  by  the  Caiirf.— Do  you 
mean  to  persist  in  refusing  to  answer  any 
questions  whatever  relatmg  to  the  said 
indictment? — Antwer.  Yes,  for  the  rea- 
sons mentioned  in  the  affidavit. 

Quation  Seventh^  6y  the  Court. ^-Tn  per- 
sisting in  this  manner^  not  to  answer  any 
further  questions  proposed  to  you  relative 
to  the  indictment,  it  will  be  my  duty  to 
commit  you  to  gaol ;  and  I  wish  you  to 
consider  well  before  hand ;  as  your  evi- 
dence appears  to  be  very  material,  and 
as  it  is  not  impossible  but  that  death 
may  prevent  your  being  examined  in 
Westminster-hall,  T  am  more  particu- 
larly obliged  to  make  you  give  your  tesli- 
inony  in  this  court. — Antwer.  I  persist 
in  the  affidavit  I  have  given  in ;  if  your 
excellency  thinks  fit  to  imprison  me  in  the 
gaol,  I  be§  you  to  consider  that  I  am  the 
senior  reg^idor  of  the  honourable  board 
of  Cavildo  by  his  Catholic  Majesty,  and 
therefore  enjoy  privilege. 

Question  Eighth,  by  the  Court. — Pro- 
<]ucc  your  commission,  and  the  king  of 
Spain's  approval  of  it? — Answer,  I  never 
received  the  said  king's  approbation,  but 
I  can  prove  that  I  applied  for  it 

The  Court  then  ordered  the  said  Fran- 
cisco de  Castro  to  be  committed  to  the 
common  gaol  of  this  island  until  further 
order,  for  a  contempt  of  this  Court,  in 
refusing  to  answer  any  further  Questions 
relative  to  the  matters  chargea  in  the 
said  indictment : 

And  he  was  committed  accordingly. 

The  Court  then  adjourned  by  pro- 
clamation unto  Monday  the  twenty- 
eighth  day  of  January  instant. 

George  Knox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council  Chamber  in  Govern- 
ment-house,  at  Port  of  Spain,  in  the  island 
of  Trinidad,  on  Monday  the  twenty-eighth 
day  of  January,  in  the  forty-fifth  year  &C. 
[as  before.] 

Present 

His  Excellency  the  lieutenant  Governor. 

Proclamation  being  duly  made,  it  is 
ordered  that  the  said  Francisco  de  Castro 
be  brought  up  before  this  Court  on  Thurs- 
day ihe  thirty-first  day  of  January  instant 
and  then  produce  the  certified  copy  of 
the  exhibit  marked  B  before  directed. 

On  account  of  the  indisposition  of  Mr. 
Hayes,  the  Court  then  adjmimed  by  pro- 
clamation unto  Thursday  the  thirty-first 
day  of  January  instant. 

Gconcc  Rkox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  \o  adjourn- 
ment at  the  Council  Chamber  in  Govern- 
ment-hou^e,  at  Port  of  Spain  in  the  island 
of  Trinidad,  on  Thursday,  the  thirty-first 
day  of  January,  in  the  forty-fifth  year 
&c.  [as  before.] 

Present 

liie  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made  the  said 
Francisco  de  Castro  was  brought  up  before 
this  Court : 

It  is  ordered  that  the  said  Francisco 
de  Castro  be  discharged  from  the  com- 
mitment aforesaid,  and  he  was  imme- 
diately discharged  acconlingly 

The  said  Francisco  de  Castro  then  put 
in  the  exhibit  marked  D*  hereunto  an- 
nexed which  was  filed  and  read.  And 
his  excellency  was  pleased  to  declare  that 
the  said  Francisco  de  Castro  could  only 
be  examined  vivd  voce  in  court  as  the 
act  directs,  but  that  he  mig^ht  have  a  copy 
of  the  evidence  he  had  ^iven  when  his 
examination  should  be  finished. 

The  oath,  was  then  duly  tendei:fBd  to 
the  said  Francisco  de  Castro,  but  he  re- 
fused to  take  it  in  the  presence  of  the 
honourable  St.  Hilaire  Begorrat  who  was 
therefore  requested  to  withdraw,  and  he 
withdrew  accordingly.  The  said  Fran- 
cisco de  Castro  was  then  duly  sworn. 

The  Cross-examination  of  the  said  wit- 
ness was  then  continued  by  Mr. 
Attorney  General  on  behalf  of  the 
Defendant. 

Question  Fifty»siTth, — Afler  the  piquet 
had  been  applied  to  Luisa  Calderon,  was 
she  confronted  with  Carlos  Gonxales,  and 
where  f ^Answer.  I  remember  that  she 
was  confronted  with  him,  and  believe  it 
was  in  the  gaol-room.  1  refer  to  the  pro- 
ceedings. 1  also  remember  another  ver- 
bal examination  in  the  tribunal  of  Mr.^ 
Begorrat 

Question  Fift^seventh.-^yieft  they 
confronted  at  ^edro  Ruiz's  house?— 
Answer.  I  also  remember  several  ques- 
tions were  put  to  both  at  Pedro  tluis*s 
bouse,  at  the  time  of  the  examination  of 
the  house,  in  the  presence  of  several 
witnesses. 

Question  Fifty-eighth.^Wva  it  af\er 
the  first  or  second  piquet  ? — Answer.  1 
cannot  recollect,  it  may  appear  in  the 
proceedings. 

Question  Fifty-ninth. — Was  it  before 
or  after  the  first  piquet? — Answer,  I  do 
not  remember. 

Question  Sixtieth. ^Vf  hen  Luisa  Cal- 
deron  went  to  Pedro  Ruiz's  house,  did 
she  walk,  or  was  she  carried  ? — Answer, 
She  walked. 

Question    Sixty-first. -^VfliSLi    is    the 

— ^ 

•  See  it  in/ra. 
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dbttnee  from  the  orison  to  Pedro  Ruii*t 
hotite  f— Quiver.  Three  cross-streets,  I 
beliere. 

Quntion  Siify-Mcoiii.^Did  Lutsft  CaU 
deron  walk,  or  was  she  carried  back  to 
the  prison  ? — Antwer.  She  walked. 

Qiiet<fbii  Sixiy^kinL^Uow  long  did 
the  stay  at  Pedro  Ruii's  huuse  ?— Jumtct. 
Abdttt  an  hour,  I  believe. 

QMOikm  Sixi^omrth.-^ls  the  coo- 
firontation  of  Luiba  Calderon  with  Carlos 
OoDiales  in  the  proceediof^s } — Ansver, 
Which  does  Mr.  Attorney  mean } 

QMOtM  Sixty-JUlk.^Tht  one  at  Pedro 
Ruiz's  hotiseP — Amtmer.  I  believe  it  is 
not  in  the  proceedings,  as  several  verbal 

auestions  were  put  to  Luisa  Calderon  by 
it  alcalde. 

Qitaium  Sixty'iijtk — Do  you  recollect 
any  of  them  ?— ilaiwer.  Perhaps  by  tak- 
ing time  I  may. 

QueiiUm  Shrty-teventlL^^Do  you  recol- 
lect any  now  f — Aiuwer.  I  am  not  capa- 
ble of  recollecting  any. 

Que9iUm  Sixi^'dgktk. — Afler  the  con- 
quest of  this  island  bv  Great  Britain, 
what  tribunal  of  the  colony  supplied  the 
place  of  the  royal  audience  of  Carracoas? 
— JftivfT.  His  excellency  the  governor. 

Queition  Sixfy -ium^A.— -Waa  the  appli- 
cation of  the  piquet  to  Luisa  Calderon 
originally  su^ested  by  the  defendant 
the  governor,  or  hv  the  alcalde  Mr.  Be* 
gorrat?— Waiver.  By  the  latter. 

Qftation  5fveN<ieMw— Was  it  of  the 
competence  of  the  alcalde  Mr.  Begorrat, 
and  of  his  tribunal  to  apply  the  question 
or  torture  for  such  a  crime  as  that  with 
which  Luisa  Calderon  was  charged  and 
committed  for^-^Ansmcr,  No,  not  by 
himself  alone,  but  with  the  authority  of 
government. 

Quettkm  Seventy-first. — Had  a  defensor 
been  present  at  the  application  of  the 
torture  to  Luisa  Calderon,  could  he  have 
stopped  the  proceedings,  or  remonstrated 
a^nst  their  continuance  } — Answer,  lit 
might  have  stopped  the  execution,  be- 
cause it  admits  of  appeal. 

Question  Seventy- second. — Do  ^rou  mean 
to  say,  that  the  defensor  of  criminals  can 
control  the  proceedings  of  the  tribunals, 
or  stop  their  deaees? — Answer.  They 
may  appeal. 

Question  Seventy^hird.^To  whom 
would  the  appeal  have  been  in  this  in- 
stance ? — Answer.  To  the  governor  him- 
self, and  as  far  as  London,  as  it  is  a  pri- 
vileged cause. 

Question  Seventy  fourth. — Does  or  does 
not  the  Spanish  law  confine  the  defensor 
of  prisoners  to  the  judicial  examination, 
ana  not  to  the  torture  or  question  ordered 
by,  and  in  the  presence  of  the  judge  ? — 
Answer.  As  I  am  no  lawyer,  I  cannot 
give  any  answer  to  the  question. 

Qumiian  Seventy-Jiflh.^Udd  not  Luisa 


Calderon  a  defensor,  when  the  Spanish 
law  allowed  her  one  ? — Answer.  No. 

Qnestion  Seventy  sirf  A.— Did  or  did  not 
Mr.Begorrat,  the  alcalde,  reserve  to  him- 
self the  power  of  naming  a  defensor  for 
her ?— ilanrer.  Yes;  it  appears  in  the 
proceedings. 

Question  Srvenfy-teveiilA.— Was  this 
before  oraAerthe  piqueting  P—^iMver. 
Before. 

Quntion  Seventy-  eigktk.^As  you  speak 
in  your  answer  to  the  twenly-seventh 

Question  in  your  examination  by  Mr. 
[ayes  on  behalf  of  the  prosecution,  of 
an  auto  of  Mr.  Farfau's  referring  to 
an  auto  of  Mr.  Begorrat*s,  which  had 
ordered  a  defensor  to  Luisa  Calderon, 
where  is  that  auto  ?— Jiuwcr.  It  ought 
to  be  in  the  proceedings. 
Question  Seventy-nintk^-^Tiun  to  it. 

The  witness  then  examined  the  Exhibit 
B,  and  pointed  out  fol.  17  b. 

Question  Eigktiet k.-^By  whom  were 
the  underscores  that  appear  there  made  f 
— ifaiver.  1  do  not  know. 

The  fritness  then  corrected  his  former 
Answer,  and  showed  fol.  18,  b. 

Question  Eighty-Jtrst.-^You  say  in 
your  answer  to  the  twenty-ninth  ques- 
tion on  your  cross-examination  by  me, 
that  the  defendant  simply  interested 
himself  with  respect  to  Uiisa  Calderon, 
as  he  considered  all  the  affairs  of  Justice. 
Do  you  mean  by  that,  that  the  defendant 
interfered  more  or  less  than  he  usually 
did  in  other  matters  brought  before 
him  ? — Antwer.  He  interfered  in  the 
way  he  usually  did  in  ull  others. 

Question  Eighty- second. — Was  not  the 
defendant  always  open  to  the  application 
of  rich  and  poor  at  all  hours  ? — Antwer. 
les. 

Question  by  the  Court. — Do  you  be- 
lieve that  the  defendant  acted  in  the 
whole  of  the  prosecution  respecting  the 
robbfry  of  Pedro  Ruiz  with  impartiality, 
and  without  being  influenced  by  any 
other  consideration  whatsoever,  than  ttie 
attainment  of  the  ends  of  justice  P — Jns. 
Yes.  I  believe  so. 

Question  Ei^hty'third. — Did  not  the 
defendant  administer  justice  generally  as 
far  as  his  knowledge  went  in  the  Spanish 
law  ? — Ansseer.   I  believe  so. 

Question  Eightyfourth.'^You  say  in 
}'our  answer  to  the  thirty*  ninth  question 
in  your  examination  on  the  part  of  the 
prosecution,  that  you  did  not  know  the 
age  of  Luisa  Calderon  at  the  time  of  her 
being  put  on  the  piquet ;  recollect  your- 
self, and  say  if  you  can  what  was  her 
age? — Answer.  I  remember  having  de- 
clared that  she  was  fifteen,  cither  a  little 
mure  or  less,  if  I  remember  right. 
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The  last  question  was  repeated  to  the 
ivitness  at  the  desire  of  Mr.  Hayes. 

Second  Answer. — I  cannot  say  with  cer- 
tainty, hut  I  think  I  answered  to  the 
Question  of  Mr.  Hayes,  that  Liiisa  Cal- 
crun  was  fifteen  at  the  time  of  her  being 
put  on  the  piquet. 

QucUion  FAg/U^'/jfth. — Is  it  not  the 
form  uf  the  Spanish  law,  at  the  head  of 
the  examination  ofany  criminal,  to  name 
the  prisoner,  the  place  of  his  birth,  his 
profession  and  his  age? — Answer,  Yts, 
it  is. 

Question  Eighly'shth, — Was  this  form 
complied  with  in  the  case  of  Luisa  Cai- 
deron  ? — Answer.  I  do  not  remember. 

Question  Eighty-seventh. — ^Turn  to  the 
proceedings  and  sec  what  was  her  age 
declared  to  be  therein? — ^The  wit- 
ness pointed  out  the  examination  of 
Luisa  Calderon,  but  observed,  that  her 
age  did  not  appear.  He  then  pointed 
out  fol.  63  a,  where  he  said  Juan  Ber- 
roudes,  the  defensor  of  Luisa  Calderon, 
declares  in  his  escrilo,  that  Luisa  Cal- 
deron was  a  minor,  and  fol.  64  a,  wherein 
he  declares  that  she  was  fourteen  years 
old. 

Question  JEt^A^y-eig^fA.— Was  Juan 
Dcrmudcs  a  defensor  allowed  by  the  tri- 
bunal of  Luisa  Calderon  P — Answer,  I 
believe  so. 

Question  Eighty-mntk."'As  you  oflen 
saw  Luisa  Calderon  at  the  time  of  her 
imprisonment,  what  did  her  age  appear 
to  you  to  be. — Answer.  I  always  thought 
her  fifteen,  either  a  little  more  or  less. 

Question  Ninetieth, — Was  she  a  woman 
grown  at  that  time,  and  did  her  bosom 
exhibit  signs  of  puberty  ?—iliiiB;er.  I 
took  her  for  a  woman. 

Question  Ninety-first, — At  the  time  of 
her  being  piqueted,  did  she  protest  or 
object  against  such  punishment  on  ac- 
count ot  her  want  of  age  ? — Answer.  No. 

Question  Ninety- second.^^lt'  she  had 
done  so,  would  it  not  have  been  your 
duty  as  the  escrivano  to  have  recorded 
it  ? — Answer.  If  the  judge  had  ordered  it. 

Question  Ninety-third. — Did  Luisa  Cal- 
deron, or  her  defensor  ever,  during  the 
whole  course  of  the  proceeding,  plead  her 
want  of  age,  as  an  excuse  or  exemption 
from  torture  or  punishment? — Answer. 
She  represented  nothing  concerning  her 
age;  but  after  the  piquet  had  been  ap- 
plied, the  defensor  that  was  appointed  to 
her,  remonstrated,  as  appears  in  folio  61a 
ol  the  exhibit  B. 

Question  Ninety-fourth. — What  is  the 
age  of  puberty  by  the  Spanish  law  ? — Ans. 
Twelve  years. 

Question  Ninety-fifth. — Did  Luisa  Cal- 
deron, to  your  knowledge,  live  in  a  state 
of  concubinage  with  Pedro  Ruiz? — Ans. 
I  only  know  so  from  havine  heard  so. 

Question  Ninety -siith.^'Do  you  know 
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how  long  she  hftd  lived  with  Pedro  Ruiz? 
— Answer.  I  do  not  know. 

Question  Ninety-seventh. — Are  all  the 

Proceedings  in  the  exhibit  B  in  your 
and-writmg? — Answer.  Not  all. 

Question  Ninety- eighth. — Are  any  in 
the  hand-writing  of  Dionesio  Woranixa 
your  clerk }— Answer.  I  believe  there  are. 

Question  Ninety'ninth. — Why  were 
they  not  entered  in  your  own  hand-writ- 
ing ? — Answer,  Because  it  is  always  the 
case  in  all  proceedings. 

Question  One  Hundredth, — Does  not 
the  Spanish  law  require  that  the  escrivano 
should  enter  all  tlie  proceedings  himself? 
— Answer.  Itdoes^  but  the  contrary  is 
the  practice. 

Question  One  Hundred  and  Second.* — 
Did  you  take  any  and  what  rough  exami- 
nations, and  what  is  become  of  them  ?— - 
Answer,  1  do  not  remember  having 
taken  any. 

Question  One  Hundred  and  Third,-' ^ 
How  lonz  have  you  practised  as  an 
escrivano?— iliifver.  More  than  eighteen 
years. 

Question  One  Hundred  and  Fourth,*" 
Is  an  alcalde,  such  as  Mr.  Begorrat  was 
on  the  trial  of  Luisa  Calderon,  obliged 
to  be  graduated  as  an  advocate  before  be 
could  exercise  that  function  or  office? — 
Answer.  No  alcalde  in  this  colony  has 
ever  been  obliged  to  be  graduated  as  an 
advucate. 

Question  One  Hundred  and  Fifth,-^ 
Are  the  alcaldes  of  the  first  and  second 
election,  now  in  office,  graduated  as  ad- 
vocates?—if  nxa?^.  No. 

Quution  One  Hundred  and  Sixth, — Is 
it  not  an  elective  office,  and  by  whom  ?— 
Qnswer,  Elective  by  the  cabildo,  and  to 
be  confirmed  by  his  excellency. 

Question  One  Hundred  and  Seventh.—' 
Have  not  those  officers  been  ^nerally 
planters,  or  persons  living  in  society  with- 
out being  versed  or  skilled  in  the  Spanish 
laws  ?    Answer,   Always. 

Question  One  Hundred  and  Eighth,^- 
Can  an  alcalde,  when  elected,  refuse  the 
office  ? — Answer,    Yes,  subject  to  fine. 

Question  One  Hundred  and  Ninth.--' 
What  was  Mr.  Begorrafs  employment, 
before  he  was  judge  ? — Answer,  Planter. 

Question  One  Hundred  and  Tenth,-^ 
Was  he  ever  graduated  as  an  advocate  ? 
— Answer.    No. 

Question  One  Hundred  and  Eleventh.-" 
Was  there  in  this  island  at  the  time  of 
Luisa  Calderon*s  trial  any  graduated  ad- 
vocate wilh  whom  Mr.  Begorrat  as  al- 
calde could  consult  or  advise  l—Ansicer. 
No,  there  was  none. 

*  Question  one  hundred  and  first  does  not 
appear  in  the  original ;  this  is  probably 
owing  to  a  mistake  in  numbering  the  ques- 
tions. 
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Quntian  One  Hundred  end  7VW/)A.— 
Wtiat  do  yon  rail  such  a  judge  as  Mr. 
Ikgorrat  wan,  arrordiug  to  the  Spanish 
law  ?— vlmirfr. — Alcalde  in  ordinary,  of 
tlie  first  clccliuii. 

Qaetiion  Que  Hundred  and  TkirUenth, 
i— Is  there  no  other  desigimtion  of  a  judge 
not  graduated  in  the  Spanish  law? — 
Amwer,    Yc%  Lego. 

Qnettion  One  liundred  and  Fourlemtk. 
— Is  not  the  cscrivano  of  a  Judge  Lrgo 
assessor  to  him  ^—Antwcr.  When  the 
judge  retjuires  it. 

Question  One  Hundred  and  Fifleenth. 
— What  is  the  usual  question  or  torture 
recognized  by  the  Spanish  laws?— ilnnrer. 
I  do  not  know. 

Question  One  Hundred  and  Sisieenth. 
—  ()o  you  know  Raphael  Chando} — 
^Mjwer.     ies« 

UfitMtion  One  Hundred  andSeeenieenth, 
Wliat  is  his  general  character? — AnMtcer, 
lie  had  both  good  and  had  qualities. 

Que$tum  One  Hundred  and  Eighteenth, 
—Is  he  a  man  whom  you  would  believe 
on  his  oath? — Anmer,  I  have  some 
doubts  whether  I  would  or  not. 

Quetiion  One  Hundred  and  Nineteenth. 
— Do  you  know  Manuel  Roblaf — 
Ansmer.    Yes. 

Quettitm  One  Hundred  and  T^eentieth. 
— What  is  his  seneral  character?— 
Answer.  He  lived  toe  greatest  part  of  his 
time  in  liquor. 

Question  One  Hundred  and  TV-en/ v- 
^firsi, — What  do  you  mean  by  living  In 
liquor ?— i^aiaf r.     Always  Drunk. 

Question  One  Hundred  and  Twenty- 
second, — What  was  his  calling  or  trade  ? 
'■^Answer,    Inferior  Alquazil. 

Question  One  Hundred  and  Tucntv- 
ihird, — Is  he  a  roan  whom  you  would 
believe  on  his  oath?— Jnnrcr.  I  tiave 
doubts  whether  I  would  or  not. 

Question  One  Hundred  and  Ttrenty^ 
fourth. — Do  you  know  Porto  Ricoy — 
Anstfer,    Yes. 

Question  One  Hundred  and  Tventy- 
fifth, — What  is  his  general  cliaract<T  ? — 
Anstecr,  One  of  those  who  gets  drunk 
frequently. 

Question  One  Hundred  and  Twenty- 
sixth. — What  was  his  calling  or  trade  ? 
— Answer,  The  man  who  looked  alter 
the  cliaine<l  Negroes. 

Qurstion  One  Hundred  and  Turnty- 
aezenth. — Is  he  a  man  whom  you  would 
believe  on  his  oath  ?— ilnsv^r.  1  have 
doubts  whether  I  would  or  not 

Question  One  Hundred  and  Twenty- 
eighth. — Where  are  the  said  three  last 
mentioned  persons? — Answer.  I  have 
heard  that  they  are  in  London. 

Question  One  hundred  and  Twenty- 
ninth. — When  and  with  whom  did  they 
embark? 

Mr.  Hayes  on  the  part  of  the  prosecu- 


tion objected  to  the  kst  question,  and 
alter  Mr.  Attorney-general  on  behalf  of 
the  defendant  was  neanl  in  reply,  Hi$ 
Escellencw  was  pleased  to  postpone  the 
decision  thereon  unto  the  next  Court  day.* 
On  account  of  the  lateness  of  the  liour 
the  continuation  of  the  cross-examination 
of  the  witness  on  behalf  of  the  defendant 
was  postponed,  and  the  court  adjourned 
by  proclamation  unto  Thursmy  the 
seventh  day  of  February  next 

Georoe  Knox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Cliamber  at 
Government-house,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  Thursday  the 
seventh  day  of  February ^  in  the  Forty-fii\h 
year,  &c.  [as  before.] 

Present 

Ilis  Excellency  the  Lieutenant  Goremor. 

Proclamation  beins  duly  made;  and  in 
consequence  of  the  iuness  of  Mr.  Hayes, 
adjourned  the  Court  by  Proclamation 
unto  Thursday  the  Twenty- first  day  of 
February  instant. 

Georoe  Kmox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Coimcil  Chamber  in 
Government  house,  in  Port  of  Spaiu, 
in  the  islaml  of  Trinidad,  on  Thursday  tlte 
twenty-first  day  of  Fehrmary,  in  the  Forty- 
fifth  year,  &c.  [as  before.] 

Present 

Ilis  Excellency  the  Lieutenant  GoveiiMr. 

Proclamation  being  duly  made;  and  in 

consequence  of  the  illness  of  Mr.  Hayes, 

adjourned  the  Court  by  Proclamation  unto 

Tlmrsday  the  scventh'day  of  March  next. 

George  Kkox  Clerk  of  this  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Chamber  in 
Government-house,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  Thursday  the 
seventh  day  of  Jl/arcA,  in  the  Forty*  fit\h 
year,  &c.  [as  before.] 

Present 
His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  and  in 
consequence  uf  martial  law  beine  in  force, 
adjourned    the   Court   by  Proclamation 
unto   Thurs<lay  the  twenty-first  day  of 
March  instant. 

George  Knox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Chamber  in 
Government-house,  at  Port  of  Spain,  in 

Vide  Infra,  p.  97 1,  tlie  proceedings  on  May  2. 
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the  island  of  Trinidad,  on  Thursday  the 
twenty  Jirst  day  (^  March^  in  the  Forly- 
fifth  year,  &c.  [as  before  J 

Present 

Ills  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  and  in 
consequence  of  martial  law  being  in 
force,  adjourned  the  Court  by  Proclama- 
tion unto  Thursday  the  fourth  day  of 
April  next. 

George  Kvox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Cimmbcr  in 
Government-house,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  Thursday  the 
fourth  day  of  April^  in  the  forly- fifth 
year,  &c.  [as  before.] 

Present 

IJis  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made ;  and  in 
consequence  of  martial  law  being  in  force, 
adjourned  the  Court  by  proclamation 
unto  Thursday  the  eleventh  day  of  April 
instant. 

Geoiige  Knox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  ad- 
juurnmcnt  at  the  Council-Chamber  in 
Government  House,  at  Port  of  Spain,  in 
the  Island  of  Trinidad,  on  Thursday  the 
eleventh  day  of  April,  in  the  forty-fifth 
year,  6cc,  [as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  on  ac- 
count of  public  business,  martial  law  hav- 
ing ceased,  the  Court  adjourned  unto 
Wednesday  the  seventeenth  day  of  April 
instant. 

George  Knox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  Ad- 
journment, at  the  Council  Chamber  in 
l^overnment  House,  at  Port  of  Spain,  in 
the  Island  of  Trinidad,  on  Wednesday  the 
icventeenth  day  of  April,  in  tlie  forly- fifth 
year,  &c,  [as  before  ] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made  ;  Fran- 
cisco dc  Castro  was  called  by  Mr.  At- 
torney-general, on  behalf  of  the  defend- 
ant. 

But  in  consequence  of  his  not  attend- 
ing, the  continuation  of  his  cross-exami- 
iiuLion  was  postponed  to  the  next  court 
day. 

The  Reverend  Father  Joseph  Maria 
Angeles  was  then  called  by  Mr.  Hayes 
on  the  part  of  the  prosecutioo,  and  duly 
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sworn  according  to  his  religion  and  situa- 
tion. 

QuettionJir$i  by  Mr.  Hayes.— -Arc  you 
the  curate  of  Port  of  Spain? — Answer, 
Yes. 

Question  second, — How  long  have  you 
been  to  1 -^Answer,  Twenty-one  years 
next  Septemlier. 

Question  third, — Have  you  during  that 
time  kept  the  registry  of  baptisms  per- 
formed in  the  catholic  church  within 
your  cure,  or  by  whom  has  it  been  kept  ? 
— Answer.  I  did  not  keep  the  registry  of 
all  the  liaptisms.  When  I  first  came  here 
there  was  another  priest  curate  of  all  the 
old  inhabitants,  I  was  made  curate  of  the 
new  inhabitants  and  chaplain  of  the  sol* 
diers. 

Question  fourth.  -  How  long  have  you 
been  sole  curate  or  chaplain  of  Port  of 
Spain  } — Answer.  Since  May,  one  thou- 
sand seven  hundred  and  eighty-seven. 

Question  fifth. — Have  you  since  May, 
one  thousand  seven  hundred  and  eighty* 
seven,  had  the  possession  of  the  register 
of  baptisms  performed  in  your  church, 
or  by  whom  has  it  been  kept  ? — Answer, 
Ye.s. 

Question  sixth.^ Are  all  the  entries 
made  in  the  register  during  that  time  in 
your  hand-writingf— .^nj».rr.  All  the 
baptisms  fTcrformcd  in  the  church  are  not 
entered  in  the  register,  but  all  the  entries 
made  are  in  my  hand-writing. 

Question  seventh. — Why  are  not  all  the 
baptisms  performed  in  your  church  en- 
tered in  the  Tegi^ier}— Answer.  Because 
the  parents  or  godfathers  did  not  come 
to  me  for  that  purpose. 

Question  eighth. — Are  there  many  in- 
stances of  baptisms  performed  without 
their  being  duly  registered  ?—Jf*s»cr. 
I  think  there  are,  but  I  cannot  say. 

[The  witness  was  here  desired  to  produce 
the  register,  which  he  did.] 

Question  ninth. — Does  that  book  con- 
tain the  register  of  the  baptism  of  Luisa 
Caldcron? — Answer.  Yes. 

The  witness  was  desired  to  turn  to 
the  entry  made  in  the  registry  of  the 
baptism  of  Luisa  Calderon.  He  first 
shewed  a  memorandum  in  the  date 
of  September  one  thousand  seven 
hundred  and  eighty  eight,  fo.  59,  b. 
of  the  registry,  where  were  written 
the  words  "  Luisia  vease  fo.  89.  n.  2." 
and  afterwards  he  ])ointed  out  fo.  89 
a  &c.  n.  2  of  the  said  registry,  where 
was  written  as  f')llows :  <*  Luisa  Purvula 
<*  trija  natural  de  Maria  del  Kosario 
'<  Calderon  proviniante  de  Cariaco 
**  provincia  de  Cumana  en  costa  firma 
"  nacio  a  viente  7 — rinco  dc  Agosto  del 
**  auo  mil  set  cientos  octunta  y  ocho 
"y  oy  dia  once  de  Septiembre  del 
**  mismo  auo  en  esta  rectioral  iglesia 
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QntitUm  Stvemteenik. — Did  not  more 
than  a  year  cla|)sc,  from  the  day  of  Luism 
Caldcrun*8  baptism  to  the  makmgof  the 
CDtry  of  it? — Ansuxr,  More  than  one 
year. 

Quaiion  Eight eenth.^-\%  apprars  by 
the  registry,  that  Liiisa  Caldcron  wan 
bapliied  iii*  September,  one  thoiisami 
levcn  hundred  and  eif^hty  eight.  Huw 
much  time  elapsed  between  her  baptism 
and  the  making  of  the  entry  '^Ansvtr. 
I  believe  one  year  or  more.  The  sacristan 
brought  me  a  good  number  of  entries  tu 
mukc. 

Queiiion  Kimctccnth.-^WM  it  a  year 
and  a  lialf  afterwards  } — Answftr,  So, 
a  year  and  three  or  four  months. 

Quatiun  Tvcnticth.^li  appears  tliat 
you  have  answered  tu  previous  questions, 
that  it  was  only  three  montlis  or  tliere- 
about,  explain  what  you  mean  by  this  ^ 
— JnMfcr.  1  mean  to  say,  that  three  or 
four  months  adcr  the  sacristan  brought 
me  the  memoranda  of  baptisms,  I  entered 
them  in  the  regibtry. 

Qutition  Tuenty-Jirii.'^hy  whom  was 
Luisa  CaUleron  baptized  ? — Answer.  Uy 
the  sacristan  dun  Estevan  Ancses  di  Ar- 
ragon. 

QueMiion  Tmenty^uconiL — Did  he  bap- 
tize her  by  your  order  or  permission  ?— 
AnsKcr,  YeSy  as  is  stated  in  the  re- 
gister. 

Quetiion  Tmenty'third — Do  you  mean 
to  swear  that  this  entry's  nut  being  in- 
serted in  its  right  placr,  is  attributable  tu 
the  sacristan's  not  having  delivered  his 
mem<iranda  of  tmptisins  in  due  time  f — 
Anmcr*  Yes,  1  swear  so;  I  cuuM  not 
enter  it  before,  because  I  had  nut  tlie 
memoranda  of  it. 

Qucitioa  Tuentv- fourth. — Do  vou  mean 
to  swear  tliat  the  entry  was  fairly  ni.ulr, 
and  that  in  the  making  of  it  you  acted 
consistentU*  with  your  duty  as  priest,  and 
with  your  feelings  as  a  conscicntioub  nuuf 
'^Anstccr.  Yes. 

Qucttion  Tn'enty 'fifth. — Where  is  the 
sacristan  don  K>tevan  Aneses? — Aunuir. 
He  was  at  Anzu^tura. 

Qucition  luentv-iirth. — Have  you  the 
memorandum  dchvered  by  the  «nrristan. 
from  which  \oti  marie  the  eiilrv  ? — 
AnsHcr.  No,  it  ih  lust,  it  was  a  litllc 
paper. 

Question  'J\ientj/-seTcnth. — Is  it  usual 
to  preserve  tliosr  memoranda/ — Amuer. 
Tliey  are  kept  till  they  arc  enteritl. 

Question  Twentjif-ci^fUh. — Are  the  per- 
misAions  to  baptize  given  in  writing  to 
the  sacristan  ? — Ansucr.  Somelimcb  in 
writing,  and  somctnncs  verbally. 

Question  Tuenty- ninth. — Was  the  per- 
mission to  baptize  Lu'^a  CaUleron  j^iven 
in  writing  or  verbally?— ylnjatr.  In 
writing  on  a  slip  of  paper. 

Question  2>tr<idA.<i— Was  that  shp  of 


''  la  Conception  de  Nuestra  Senora 
"  Parrogniel  del  puerto  do  Etpana 
"  siendo  Madrina  Luisa  Villegas  parda 
"  libre  accom panada  de  Juan  Santiago 
'*  Bacuba  pardo  libre  in^truida  ac\ 
**  parentesro  espiritual  y  demas  obli- 
"  gaciones  en  acto  tan  solemne  con- 
"  trahidas  fue  segun  las  fornmlas  y 
**  ccremonias  del  ritual  Romano  bap- 
"  tizada  solemnemente  per  cl  Prcs- 
"  betero  B^  D'  Eitevan  Aneses  y  Ar« 
**  ragon  Sacrestan  de  la  aubsodictra 
"  parroauia  de  mi  licencia  y  Permiso 
"  an  Caiidad  de  cura  castrence  parroco 
**  rector  que  toy  de  los  nuevos  ccdonus 
"  de  la  isla  Trmidad  de  Barlouvento 
"y  de  los  antiques  habitantca  del 
'<  puerto  de  E&pana  per  S.  M.  C.  de 
«  que  doy  fe  B*  JosefMaria  Angeles." 

•  Question  Tenth. — Is  the  memorandum 
in  fo.  59,  b,  in  your  hand- writing  ?—/lii- 
ssrer.    Yes. 

Question  JE/cven/A.-^Was  that  memo- 
ranilum  made  at  the  time  of  Luisa  CaU 
deron*s  baptism,  or  when  ? — Antwer,  No, 
I  believe  two  or  three  months  afker- 
ivards. 

Question  Tvefftk'—An  you  sure  that 
it  was  not  more  than  a  year  afterwards  ? 
— Anuccr,    Not  a  year. 

QMcstion  Thirteenthn^'YoT  what  reason 
was  that  memorandum  inserted? — Ans. 
l)ccausc  in  that  place  the  entry  of  the 
baptism  ought  to  have  been  made. 

Question  Fourteenth, — Why  was  the 
entry  not  made  there  ?— Jiifa^r.  Because 
the  sacristan  did  not  deliver  in  the  me- 
morandum of  names  in  time. 

QncUi'tn  Fifteenth. — Is  the  entry  in 
fo.  89,  n.  a,  in  your  hand-writing,  was  it 
m  ulc  at  the  time  of  the  baptism  of  Luisa 
Caldcron,or  afterwards? — Ansver,  It  is 
in  my  hand-writing,  and  entered  two  or 
three  months  afterwards. 

Mr.  Attorney  General  moved  the  court 
that  the  rev.  father  Pedro  llcyes  Bravo, 
the  vicar  general  of  this  colony,  be  di- 
rected to  mspect  the  book  of  registry 
of  baptisms  produced  by  ttie  witness 
Josef  Maria  Angeles,  and  that  he  appear 
before  this  court,  and  deliver  in  on  oath 
ut  the  next  meeting  the  observations  he 
lias  then  made  upon  such  book,  and  the 
entries  therein. 

Mr.  Ilnyes  on  the  part  of  the  prosecu- 
tion objected  to  the  above  motion,  but 
his  excellency  was  pleased  to  crant  the 
same,  and  the  same  is  ordered  accord- 
in  uly. 

Qucafinn  Sixteenth  by  Mr.  Hayes. — 
Was  the  second  entry' in  fo.  89  made 
utUT  the  month  of  December,  one  thou- 
sand seven  hundred  and  eighty  nine,  or 
before  that  period.' — Ansuer,  It  was 
inrulc  aflrr  December,  one  thousand 
fcvcn  hundred  and  eighty  nine* 
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paper  relumed  with  Ihc  memorandum  ? — 
Anttcer,  Yes,  wilh  the  mark  ••  bap- 
tized,'* araoD^  other  memoranda. 

Qucitwn  Thirtt/'fitht.'^H2Lye  vou  any 
doubt  of  the  child  having  been  baptized, 
and  at  the  time  mentioned  in  the  memo- 
randa f'^AnsTcer,  None. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  by  proclama- 
tion unto  Monday  the  twenty-second  day 
of  April  instant. 

George  Knox  Clerk  of  the  Court 


At  a  Court  holden  pursuant  to  adjourn- 
ment at  ttie  Council  Chamber  in  Govern- 
ment House,  at  Portof  Spain,  in  the  island 
of  Trinidad,  on  Monday  the  twenty-second 
dny  of  Aprils  in  the  forty-fifth  year,  &c. 
[as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  the 
Rev.  Father  Josef  Maria  Angeles  ap- 
]>earcd,  and  his  examination  on  the  part 
of  the  prosecution  viras  resumed  by  Mr. 
Hayes. 

Question  Thirty-second, — Does  the  re- 
gistry contain  any  baptisms  of  any  other 
Years  than  of  the  j^car  one  thousand  seven 
lumdred  and  eighty-eight?— iJnnrrr. 
Trom  the  twenty-second  of  September, 
one  thousand  seven  hundred  and  eighty- 
fuur  to  the  thirtieth  July  one  tiiousand 
seven  hundred  and  ninety-five. 

Question  Tttirty-third.'-Alas  it  so  hap- 
pened, that  you  have  ever  omitted  re- 
gistering: baptisms  till  the  end  of  the 
year  and  then  registered  them,  in  any 
utlicr  case  than  that  of  Luisa  Calderon  ? 
— jMj«'cr.  Many  others. 

Question  Thirty  fourth,- -Ate  there  any 
instances  in  that  register  ?  if  so,  point 
them  ou^,— Answer.  Thirty-one,  and 
more. 

Question  Thirty-fifth, — Point  out  some 
of  the  others  P — Answer,  In  the  sixteenth 
of  June,  one  thousand  seven  hundred  and 
iiinetv-iwo,  there  is  one  other  inserted. 

Question  Thirty-sisth.^'-'WUsLi  degree 
have  vou  taken  in  Divinity?— J nswer. 
liiccntiale. 

The  witness  was  then  cross-examined 
by  Mr.  Attorney  General  on  the  part  of 
the  defendant. 

Question  First. — Do  you  keep  any 
church  or  parish  registry  of  births? — 
^Insurr.  Never;  it  is  not  necessary. 

Question  Sccojtd, — Is  any  particular  age 
roquircd  by  the  Spanish  forms  for  bap- 
tisms ^—Answer.  The  baptisms  according 
to  the  Roman  ritual  ought  to  be  as  soon 
as  possible  after  birth. 

Qurbtion  Third, — ^That  maybe  the  rule, 
Lijt  what  is  the  usual  practice?-- Jiuver. 
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Sometimes  a  month,  sometimes  seven 
years  or  more. 

Question  Fourth, — ^Would  you  refuse 
to  baptize  a  child  of  any  age? — Answer, 
Till  six  years  they  are  called  parvulus, 
afterwards  they  must  be  instructed. 
Sometimes  in  the  case  of  new  negroes,  I 
baptize  them  like  children  of  lu  or  13 
years,  and  enter  them  as  parvulos  of  six. 

Question  Fifth, — Do  you  ever  require 
a  certificate  of  birth  before  you  baptize 
when  the  person  is  not  bom  in  your 
parish?— J ?is.  No;  no  certificate  at  all. 

Question  5ix/A.— From  what  source  of 
information  was  the  exact  day  of  the 
birth  of  Luisa  Calderon  ascertained  at 
entered  in  the  registry?— Jnnpfr.  The 
god-fathers  and  eoa- mothers  came  to  me 
at  my  house  and  desired  me  to  baptize 
a  child  of  such  an  age.  The  registry  does 
not  ascertain  the  age  or  the  colour,  but 
only  the  baptism. 

Question  Seventh,'''!^  the  entry  of 
Luisa  Calderon*s  birth  in  the  register 
book  of  baptisms,  conclusive  in  your 
mind  as  to  the  day  of  her  birth?— Jut. 
I  never  saw  the  child ;  I  cannot  swear 
to  her  age ;  the  entry  is  not  conclusive 
of  her  age;  I  only  had  it  from  ber  god- 
niother,^od-  father,  parents,  and  relations. 

Question  £i^A/A.— Was  the  information 
of  her  ase  given  to  you  in  writing?— 
Answer,  No,  verbally. 

Question  Ninth,"  Di(\  the  sacristan, 
whom  you  ordered  to  baptize  the  child, 
report  the  ceremony  in  writing,  and  did 
he  sign  it? — Answer,  Sometimes  I  or- 
dered the  sacristan  in  writing  to  baptise 
a  child,  and  the  sacristan  returned  me  tlie 
order  with  a  bit  of  it  torn  oflf,  as  a  sign 
of  his  having  done  so,  or  the  word  **  bap- 
tized'' under  it ;  he  never  used  to  siga 
them;  sometimes  I  gave  a  verbal  order  to 
baptize,  and  then  the  certificate  was 
given  verbally. 

Question  lenth, — Who  save  in  the  day 
and  year  of  the  birth  of  Luisa  Calderon 
to  the  sacristan  }-^Answer,  I  did,  from 
what  I  received  from  the  god-father  or 
god- mot  her. 

Question  JC/cvenM.— Had  you  any  cer- 
tificate from  any  curate,  or  bishop,  or 
other  person  in  ecclesiastical  authority 
of  the  day  of  the  birth  of  Luisa  Calderon  ? 
"^Ansu^er,  Never. 

Question  Twelfth, — Then  the  only  rea- 
son of  the  entry  of  her  birth  in  the  bap- 
tismal register  is  founded  solely  on  tlie 
verbal  declaration  of  the  god-mother  or 
god-father?— /I niver.  Solely. 

Question  Thirteenth,-^Were  they  inha- 
bitants of  the  place  where  Luisa  Calderon 
was  horn  ?-^Answer,  One  of  them  is 
living;  I  understood  that  Luisa  Calderon 
was  horn  in  Port  of  Spain. 

Question  Fourtecnth.-^W hen  did  Don 
Eslcvau  Ancscs  leave  Trinidad  ?^ilfu. 
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Near  a  jcar  or  two  bclbrc  the  iUand  was 
taken. 

QmUwh  fiflttntk.'^Wwvt  you  given 
aoy  certificate^  or  transcript,  or  copy  of 
the  baptism  of  Luisa  Calderon  to  herself 
or  any  other  person  ?  if  so,  when  P — Aiu, 
I  gave  two,  1  think,  to  Don  Juan  Montes 
aM  her  mother,  when  he  went  to  London 
from  this  islano. 

QatUiam  Sisteenth.^^Vfere  such  ccr- 
ti6ates  precisely  conformable  to  the 
eutry?— Jdnver.  Word  for  woid. 

Quetikm  Seventeenth. — Did  you  cvrr 

E've  any  certificate  of  having  baptized 
lisa  Calderon  yourseif? — An$.  Never. 

Qncttkm  Eigkicentk, — ^I'hcn  all  you 
know  about  the  baptism  of  Luisa  Cal- 
denin  is  making  an  entry  of  it  in  the 
registry  book  from  the  paper  given  tu  von 
by  the  sacristan  }^Anntr,  All,  no  other. 

QMettion  h'ineieentk. — Do  you  know 
any  thing  of  the  age  of  Diisa  Calderon, 
tluui  what  is  statctliu  the  eutry  of  her 
baptism  N— J  Mnrrr.  No. 

Que$iion  T\centietk. — Did  you  know, 
or  did  vou  ever  tee  Luisa  Calderon  at  the 
time  sfie  was  committed  to  gu(»l  for  the 
supposed  robbery  of  Pedro  Kuiaf— ^lu. 
Never,  only  a  year  before. 

QMestion  I'menty-firti. — Wliat  did  you 
think  was  then  her  agcf — Ansucr,  I 
can*t  say.  How  can  I  tell  tlie  age  of  a 
woman  whom  I  only  see  sitting  at  her 
door? 

QueMiiim  Twenty ticomd.-^W^  she  to 
appearance  a  woman? — Amafer.  Yes,  a 
woman;  I  can't  judge  of  her  size,  as  she 
was  sitting  down. 

Qucttion  Twenty -third.— Were  y  Oil  ever 
applied  to  in  order  tu  marry  her  tu  I'edru 
Kuiz? — AnsKfr.  Never. 

Question  Twenty-fvurth.'^K  you  had 
been  regularly  applied  to,  would  you  have 
]>erronned  the  ceremony  of  marriage  be- 
tween her  and  any  other  ? — Ansuer,  Yes, 
whv  not. 

Question  Twenty- fifth. — Does  not  a 
white  man  degradfe  himself  in  the 
•Spanish  law  by  marrying  a  coloured  per- 
!>on  ? — Answer.  I  have  always  under- 
stood  so. 

IV.    Joseph  Maria  Akgeits. 
James  Meaky,  Interpreter. 

The  Ilcverend  Father  I^on  Pedro 
Reyes  Bravo,  attended  in  pursuance 
of  the  order  aforesaid,  and  was  duly 
sworn,  according  to  his  religion  and 
situation. 

Question  First  by  Mr.  Attorney  General* 
on  bclialf  of  tlie  defendant--Are  you 
the  vicar-^neral  of  this  island  ? — Ans. 
I  am  tlic  vioar  of  tlie  whole  islaud. 

Question  Second, — Are  you  an  eccle- 
siastical judgjB  in  this  colouy?— /Iimuct. 
Yes. 

Queaion  Third.-^U  Don  Padre  Maria 


Angeles  under  yotu*  jurisdiction?— J ns. 
Yes. 

Qiuition  Fourth, — Have  you,  accordiiis; 
to  the  order  of  the  Courr,  examined  the 
registry  of  the  baplism  of  Luim  Calderon 
in  page  eighty-nine,  and  the  note  relat- 
ing to  it  in  page  fifty- nine,  and  what  ob- 
servations nave  }ou  made  u|ion  it? — 
Answer,  I  have  made  my  t»bservations 
and  put  them  on  pa|>er,  and  I  beg  leave 
to  produce  it  to  the  Court 

By  the  Court,'~\ ou  can  only  recur  to 
your  notes  to  refresh  your  memory,  but 
vou  must  relate  the  obscrvatiuns  which 
have  occurred  to  you  Tird  vt>ce. — Ansaer. 
The  first  observation  is,  that  the  entry 
(la  pmrtida)  of  Luisa  Caldcron*&  liapti>ui 
certiAes  her  to  have  been  baptizcil  the 
eleventh  of  September,  one  thousand 
seven  hundred  and  eighty-eight,  in  tol. 
89,  after  the  end  of  Die  bi»ok  entitled 
and  hlj^ned  *'  The  first  Book  at  the  end 
of  the  vcar  one  thousand  seven  hundred 
and  eighty-nine."  The  second  is,  that  be- 
tween the  first  and  second  books  of  the 
same  vulume  arc  found  four  pages 
which  appear  to  liave  been  lefl  blank, 
cither  on  purpose  or  to  supply  the  oniis- 
siuiisof  the  curate:  Twenty-eight  entries 
ciititU'd,  **  partes  extraviadaV*  ^rc  placed 
without  order  or  pro|H>rtion,  and  at  the 
end  of  them  is  another  note  signed  tu 
excite  atlentiun  to  the  said  entries,  a 
little  below  which  is  written  the  word 
'*  Finis  :^  After  this  there  remain  i\\\> 
paj^cs  and  part  of  another,  between  the 
Finis  of  one  book  and  the  beginning  ot 
the  other,  in  which  place  are  t:irec  mure 
partidas,  of  which  tlic  last  is  that  of 
Ijiisa  Calderon,  leaving  after  it  a  blank 
of  a  page  and  a  half,  cmilrary  tu  the 
usual  custom.  Ttir  third  uhsiTvatiun  is, 
that  the  three  parttdus,  of  which  tlic  lu^t 
is  that  of  Luisa  Calderun,  tlioti«;h  i*/drr 
by  its  date,  were  wiihuut  iluiiht  entered 
the  last  as  appears  l»y  the  ink.  The 
fourth  observation  is,  tliat  at  the  entl  ot 
the  said  partidas,  after  the  sij;naturr  ut 
the  curate  dou  Juscf  .Maria  Angeles  tol- 
luwing  the  same  line  is  written  Dado  rl 
ccrtijicado  a  ciloy  and  a  line  drawn  through 
it,  which  does  notappear  to  he  ufmorert- 
cent  writing  than  that  of  theentrv.  Fiftlilv, 
the  ink  with  witich  wa:>  written  the  me- 
morandum in  lul.  59,  inserted  in  the  last 
line  of  that  page,  namely,  Luisa  tiu^uI 
folio  U9,  is  quite  frcal).  Sixthly,  amon^ 
las  partidas  t'xtraviadas,  which  are  as 
many  as  thirty  one,  including  that  of 
Luisa  Calderon,  there  are  three  of  bap- 
tisms  performed  by  the  sacristan  Anesc->. 
Seventhly,  the  memorandum  uf  the  Ikii>- 
tismuf  Luisa CalderoUf  althuugh  it  mi^lit 
have  happened  to  have  been  min/uidy 
ought  to  have  been,  as  soon  as  it  was 
given  in,  as  well  as  the  rest,  eiitciid  1-v 
thc  Padre  Josef  Maria  Angeles  in  the 
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present  book,  and  by  no  means  in  the  place 
where  it  \% ;  and  it  cannot  theretbrc  be 
considered  as  a  re^ster,  because  it  was 
made  in  pages  left  blank.  Therefore  I 
consider  the  said  entry  of  baptism  of 
Luisa  Calderon  as  of  no  authority  what- 
ever, and  very  suspicious.  I  also  demand 
permission  to  inspect  all  the  other  re- 
gistries up  to  this  day,  and  particularly 
the  old  register  book,  fur  the  purpose  of 
niakinf^  further  observation. 

The  witness  was  then  cross-examined  by 
Mr.  Hayes  on  the  part  of  the  prose- 
cution. 

Question  First, — From  whom  did  you 
receive  the  registry  ? — Answer,  From  the 
clerk  of  the  court. 

Question  Second. — Has  it  been  in  your 
own  custody  from  the  time  you  re- 
ceived it  until  you  brought  it  into  court  ? 
— Anszcer,  Yes. 

Question  Third. — Have  you  had  any 
communication  on  the  subject  of  the  said 
registry  with  any  one  ?  arc  the  observa- 
tions you  have  made  on  it  perfectly  vour 
own,  or  have  you  received  assistance  from 
any  person  whatever? — Answer.  I  have 
consulted  with  myself,  having  the  faculty 
of  judging  perfectly  of  the  book.  The 
observations  I  have  just  given  to  the 
Court  are  those  which  I  made,  with  the 
assistance  of  the  clerk  of  the  court. 

Question  Fourth. — Are  yOu  curate  of 
Arima? — Answer,  I  am  proprielario  of 
Arima. 

Question  Fifth. — Do  you  keep  the  re- 
gistry of  that  cure? — Answer,  Yes,  and 
also  of  Saint  Josefs. 

Question  Sixth, — Has  it  ever  happened 
with  you,  that  an  entry  of  a  baptism  has 
been  omitted  sometime  after  the  cere- 
mony of  baptism  was  performed  ? — Ans. 
Yes,  but  in  the  same  book,  in  the  same 
year,  I  make  the  entry,  specifying  that 
It  belongs  to  such  an  year. 

Question  Seventh. — Supposing  that  you 
did  not  find  it  out  till  the  year  was  ended, 
would  you  insert  the  registry  at  the  end  of 
the  ypar,  or  in  what  other  part  of  the  book  ? 
— Answer.  Supposing  the  month  of  April 
of  the  following  year  I  was  to  find  a  me- 
morandum, I  would  enter  it  on  the  very 
day  I  found  it,  and  mention  that  it  be- 
longed to  such  a  year. 

Question  Eighth.  Is  such  the  general 
method  or  rule  observed  in  the  register- 
ing of  baptisms  in  the  Catholic  church  ? 
— Answer,   Yes. 

Question  Ninth, — You  say  that  the  en« 
try  of  the  baptism  of  Luisa  Calderon  ap- 
pears suspicious  to  you,  explain  why  you 
think  it  suspicious? — Answer.  Because  I 
can  give  no  credit  to  it. 

Question  Tenth. — How  does  it  appear 
suspicious? — Answer.  Because  it  is  not 
entered  where  it  ought  to  have  been  en- 
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tercd,  and  on  account  of  the  other  rea- 
sons already  given  by  mc. 

Question  Mleventh. — Do  you  suspect 
that  the  entry  of  the  baptism  of  Luisa 
Calderon  has  been  made  for  anv  improper 
purpose? — Anlnper,  I  have  aJreaay  ex- 
plained my  way  of  thinking. 

Question  Twelfth, — HowloiM^ have yoii 
known  Joseph  Maria  Angeles  ^ilnivfr. 
I  believe  from  the  year  one  tbotuaod 
seven  hundred  and  eighty-four,  when  I 
first  arrived. 

Question  Thirteenth, — From  the  obser- 
vations you  have  made  on  the  general 
character  of  Josef  Maria  Angeles,  do  you 
believe  him  capable  of  having  made  the 
entry  Mrith  any  other  view  than  that  of 
repairing  an  omission  of  an  entry  which 
ought  to  have  been  made  previowly  ? — 
Answer,  I  never  believed  him  to  be  a 
man  of  good  faith  from  the  first  day  I 
saw  him. 

Question  l^rfffn^A.— Have  you  bad 
any  personal  difterence  with  htm? — 
Answer,  NeVer. 

Question  Fifteenth.'-^Vftm  irhat  par* 
tkalar  acts  do  you  founa  yoilr  pinion, 
that  he  is  not  a  maAn  cf  j^ood  &ith?— 
Answer,  Betame  he  has  kiot  been  obe- 
dient to  his  superiors,  and  has  tiot  ful- 
filled the  duties  of  his  ministry. 

Questum'Sixteenth.-^htn  you  speak 
of  superiors,  do  you  confine  it  to  the  or- 
ders of  yourself  or  of  whom  else? — Am, 
I  mean  all  his  ecclesiastical  superiors 
who  have  been  in  this  island  during  hi» 
residence  here. 

CtueUion  Seventeenih.^-VfhM%  degree 
baVe  you  taken  in  divinity  \-^AnM,  None. 

Question  Eighteenth, — Is  a  licentiate 
in  divinity  considered  as  bavkie  taken  a 
degree  ? — Answer,  I  do  not  Imow  of 
Maria  Angeles  having  any  such  title  in 
divinity. 

Question  Nineteenth.-^Wiih  the  excep- 
tion of  your  appointment  of  vicar-generat 
of  this  island,  are  you  the  superior  of 
Josef  Maria  Angeles?  Answer,  No; 
Pedro  Josef  Reyez  Bravo. 
James  Meant,  Interpreter. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  unto  Friday 
the  twenty-sixth  day  of  April  instant. 

George  Knox  Clerk  of  the  Court. 

At  a  Court  holden pursuant  to  adjourn- 
ment at  the  Council  Chamber  in  Govern- 
ment-House, at  Port  of  Spain,  in  the  island 
of  Trinidad,  on  Friday  the  twenty^ixth 
day  of  Aprils  in  the  forty-fifth  year,  &c. 
[as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made ;  on  ac- 
coimt  of  public  buMness,  the  Coust  «fl-. 
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Joiiraed  untuTliursday  the  second  day  of 
May  oexl. 

Geoboe  Kkox  Clerk  of  the  Court. 

At  a  Court  holden  ptirauant  to  adjourn* 
ment  at  the  Council  Chamber  inOovcrn 
inrnt-  house,  at  Portof  Spuin,  in  the  island 
ot  Triuida<l,  on  Thursday  the  tecond  dajf 
ef  A/«iy,  in  the  furty-fifih  year,  5cc.  [as 
lieforo.] 

Present 

His  Eicellency  the  Lieutenant  Governor. 

Proclamation  being  dulv  made ;  Fran- 
cisco de  Castro  was  called,  and  his  Ex- 
cellency was  pleased  to  give  the  follow- 
ing decision  on  the  objection  made  by 
Mr.  Hayes  on  a  former  day*  to  the 
Question,  **  When  and  with  whom  did 
they  embark  T 

**  Mr.  Haytt  objects  to  this  question 
^  on  the  grounds  tliat  it  is  immaterial  to 
^<  Uie  issue  or  points  in  dispute,  and  that 
**  he  not  having  been  allowed  to  ask 
**  Maria  Caldcron  any  question  relative 
*^  to  her  imprisonment,  Mr.  Gloster  can- 
^'  not  therefore  be  permitted  to  ask  the 
**  above  question.  After  duly  weiehiog 
^'  and  considering  the  strength  of  Mr. 
**•  Hayes's  objection  to  the  question  of 
**  Mr.  Gloster,  viz.  vA^ji  and  vitk  whom 
^  did  Ihejf  embark^  it  appears  to  me  that 
"  Mr.  Hayes  not  having  been  allowed  to 
**  ask  Maria  Caldcron  respecting  her  ira- 
**  prisonment,  being  wholly  imconnectcd 
**  with  any  matter  charged  in  the  indict- 
**  ment  before  the  Court,  is  not  by  any 
'*  means  a  just  reason  why  the  question 
'*  put  by  Mr.  Gloster  should  not  be  pcr- 
"  mittcd,  as  it  certainly  has  immediate 
**  reference  to  the  subject  under  invcsti- 
**  gation,  and  through  wtiich  Mr.  Gloster 
"  asserts  he  expects  to  derive  considerable 
**  benefit  in  behalf  of  his  client. 

<*  Deeming  it  therefore  as  material  to 
^  the  points  at  issue,  as  I  think  it  a  pro- 
**  per  and  fair  question,  I  cannot  refuse 
**  the  same  to  be  put  tu  the  witness,  and 
"  conseaucntly  over-rule  the  objection 
"  made  oy  Mr.  Hayes." 

The  continuation  of  the  cross-examina- 
tion of  the  witness  wtLS  then  re- 
sumed by  Mr.  Attorney  OeneraL 

Question  One  Hundred  and  Tnenty- 
ninth, — When  and  with  whom  did  Ra- 
phael Chando,  Manuel  llobles,  and  Porto 
llico  embark  ?—i4n<&fr.  I  do  not  exactly 
know  when,  but  they  went  in  tlie  convoy  i 
in  which  governor  Fullarton  sailed. 

Question  One  Hundred  and  Thirtieth. 
— ^You  have  stated  in  your  atfidavit  filed 
in  this  court,  that  you  entertained  well- 
founded  apprehensions  as  to  your  life  and 
property  from  certain  persons  not  named 
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therein^  relating  to  tlie  disclosure  of  fuds 
during  this  triiu;  I  request  you  to  statr 
the  names  of  such  persons,  and  the 
grounds  and  reasons  of  Mich  apprelicn- 
biuus?— Jnstt'cr.  It  is  impobsiblc  lor  nic 
to  say. 

Question  One  Hundred  and  Thirty  ft  ra.*. 
—Why  is  it  im|K>ssihle ? — AuMtr!  I«ir 
tlie  same  reasons  ah  are  contained  in  my 
affidavit. 

Question  One  Hundred  and  Thirtj/- 
second. — Did  I  ever  menace  or  threaten 
you,  or  have  you  any  terror  or  apprehen- 
sion o(  mc}-^ A nsuer.  No. 

Question  One  Hundred  and  Thirtw 
second, — Did  I  ever  comnuui irate  witii 
you  in  any  manner  on  the  subject  of  ttus 
trial,  except  in  open  court?— ./I nsirrr.  Nn. 

Question  One  Hundred  and  Thirty 
third, — You  say  you  were  present  at  the 
two  piquets  administered  to  I«uisa  Cal- 
dcron, did  she  utter  any  loud  criei^,  or 
lamentations  ? — Ansver,  Yes. 

Question    One   Hundred    and   Thirty- 
fourth, — Where  was  the  mother  of  Lniv\ 
Calderon  at  that  period  ? — Atuaer,  1  do 
not  know. 

Question  One   Hundred   and    Thirty 
fifth, — Do  you  conceive  those   cries  \o 
have  proceeded  from  sufferin;;,  or  from 
affectation? — Answer,    I  cannot  tell. 

Question  One  Hundred  and  Thirty- 
sixth, — Did  she,  or  did  she  not  make  a 
noise  before  she  was  put  on  the  piquci  ? 
— Answer,   No. 

Question  One  Hundred  and  Thirty- 
sn-fn/A.— As  you  have  already  said  in 
your  answer  to  a  former  question,  that 
there  might  have  been  some  aflectation 
in  her  faiuting,  might  there  not  aUo  have 
been  some  aijfectation  in  her  cries? — 
Answer,  There  might. 

Question  One  Hundred  and  Thirty- 
ci^'A/A.-^Did  her  cries  appear  to  you  to 
be  occasioned  by  real  pam,  or  to*  have 
proceeded  from  affectation  ?->  J  ran  ncr. 
Precisely  from  the  pain  of  the  piquet. 

Question  by  the  Court. —  Xs  there  any 
answer  which  you  have  made  to  any  ques- 
tion proposed  toyou  in  thiscourt  whiruvuu 
wish  to  correct  or  alter  in  any  manner.^ 
— Ansuer,  I  recollect  that  a  question 
was  put  to  me,  whether  I  found  any 
omissions  or  defects  in  the  pr(»cess.>  to 
which  I  answered  no;  I  now  find  two  cf 
no  great  consequence,  which  arc  fol  i.*v.;, 
a  and  b,  not  being  signed  by  thej-.iiJ^o 
and  me,  and  tlie  omis:>iun  oV  a  tl^^un^li 
alter  any  signature  in  lul.  fi,  h.  lii.* 
oniisi>ion  of  which  tloiirisli  rriulei^  tlio 
act  irregular,  I  recollect  no  otln  r. 

Qucitioii  St  con  it  /»7  /Ac  Cuuti. — Y'.ii 
have  persisted  in  refusing  to  slate  wlm 
arc  I  lie  persons  from  wliom  you  appi*  - 
bended  pcrsecu I iun  for  j;i\nig  your  c\i- 
dcncc  before  this  tuurl.  I  now  desire 
to  kaow^  if  under  that  apprchcubiou  vou 
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have  not  told  the  Mvhole  truth  in  your 
answers,  and  rephed  to  the  best  of  vour 
knowledge  to  the  questions  which  have 
been  put  to  you  ? — Answir.  I  have  told 
the  whole  truth. 

The  witness  was  then  re-examined  by 
Mr.  Haya  on  the  part  of  the  Pro- 
secution. 

Question  First, — Vou  have  said,  that 
afler  the  conquest  of  this  island,  the  go- 
vernor supplied  the  place  of  the  royal 
audience  of  Carraccas ;  on  what  do  you 
found  such  answer  ? 

This  question  was  objected  to  bv  Mr. 
Attorney  General,  on  the  ground  that 
the  counsel  for  the  prosecution  had  no 
power  of  re-examining  in  ehief,  and  that 
his  doing  so  was  irregular.  His  excel- 
lency was  pleased  to  over-rule  the  ob- 
jection. 

Answer,  On  the  verbal  declaration  of 
the  governor  himself. 

Cbtestion  Second, — You  have  said,  that 
all  the  judges  of  the  Spanish  law  hero 
are  le^o,  and  that  in  such  cases,  the  escri- 
vano  IS  the  assessor  when  reojuired;  on 
what  do  you  found  such  opinion  ? — Ans. 
On  the  practical  law  explained  in  the 
Spanish  law  books. 

Question  Third, — If  the  judge  is  not 
skilled  in  the  law.  docs  he  require  the 
assistance  of  one  less  skilled  tnan  him- 
self?— Answer,    No. 

Question  Fourth. — You  have  said,  that 
you  would  not  believe  Raphael  Chando 
on  his  oath.  Do  you  speak  from  your 
own  knowledge  of  his  character  ?-* Jim. 
I  have  the  same  opinion  of  him  as  I  en- 
tertain of  all  the  other  Alquazils  in  this 
country. 

Question  Fifih,^Jn  respect  to  Porto 
Rico,  did  you  speak  from  your  own  know- 
ledge of  his  character? — Answer,  Yes, 
from  my  own  knowledge. 

Francisco  de  Castro. 
James  Meant,  Interpreter. 

The  Reverend  Father  Joief  Maria  An- 
geles called  and  examined  by  Mr. 
Attorney  General  on  the  part  of  the 
Defendant. 

Question  First, — Was  not  Luisa  Cal- 
deron  born  in  your  parish  and  one  of 
your  parishioners? — Answer,  I  have  heard 
that  she  was  bom  in  my  parish;  she 
lived  some  time  in  Port  of  Spain. 

Queition  Second, — What  was  her  ge- 
neral conduct  and  character? — Answer, 
I  do  not  know  any  thing  about  it. 

P".  Josef  Maria  Anczles. 
James  Meant,  Interpreter. 
On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  unto  Friday  the 
third  day  of  May  instant. 

Gforcs  Knox  Clerk  of  the  Court. 
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At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council-Chamber  in 
Government- house,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  Friday  the 
third  day  (fMay^  in  the  forty-fifth  year, 
&c.  [as  before.] 

Present 
Ills  Excellency  the  lieutenant  GoTemor. 

Proclamation  being  duly  made;  Jwanm 
Talavera^  free  colotired  woman,  was 
called  by  Mr.  Hayes  on  the  part  of 
the  prosecution,  and  duly  iwom. 

Qfiestixm  Firit.— Do  you  know  Luiia 
Calderon,  and  bow  long  have  you  known 
her  ? — Answer,  I  have  known  her  from 
the  age  of  two  years  old. 

Question  Second— How  old  was  Luisa 
Calderon  when  she  went  to  live  with 
Pedro  Ruis? — Answer,  By  my  reckon- 
ing, and  by  what  her  mother  told  me,  she 
was  ten  years  old. 

Question  I^ird.—- Did  she  appear  to 
you  to  be  about  that  ageP— ilniver* 
Yes,  she  was  not  a  woman,  had  no 
breasts,  and  therefore  I  thought  her  of 
that  age. 

Quaticn  lbar<A.— How  lonj;  did  Luisa 
Calderon  live  with  Pedro  Run  previous 
to  her  being  sent  to  ^l? — Antspcr. 
Two  years,  by  my  reckonmg. 

Question  Fifth.-^Do  you  recollect  her 
being  sent  to  prison,  and  how  long  sho 
was  detained  there? — Answer,  Ten 
months,  and  ten  d^s. 

Question  Sixth, — Did  you  see  her  dur- 
ing her  confinement? — Anttoer,  No,  I 
onlv  saw  her  the  day  she  was  let  out  to 
look  for  a  defensor. 

Question  iSeoeitfA.— Did  Luisa  Calderon 
at  the  time  she  was  let  out  to  seek  a 
defensor,  inform  vou  of  her  having  un- 
derline any  punishment  ? — Antwer,  No, 
I  did  not  speal^  to  her. 

Question  H^ArA.— Wliat  Ad  then  ap^ 
pear  to  be  the  state  of  her  health  ?— iifir. 
Sickly. 

Question  Ninih.^¥Tom  what  cause 
did  her  sickness  appear  to  proceed  t — 
Answer,  I  do  not  know ;  I  saw  her  lame 
of  her  leg,  and  swelled. 

Question  Tefi/A.— Did  you  see  her  after 
she  was  set  at  liberty  ?—ilnsi0fr.  Yes. 

Question  Eleventh, — Was  she  then  sick 
and  lame,  and  did  she  remain  so  for  any 
length  of  time? — Answer,  I  saw  her. 
and  she  was  swelled,  and  she  continued 
so  for  some  time ;  I  also  saw  the  satis- 
faction that  was  given  her  for  her 
suffering. 

Question  IV^e^A.— What  was  that  sa- 
tisfaction i-^Anssper,  AAer  my  husband 
was  sentenced  to  pa^r,  it  is  mentioned  in 
the  sentence  that  Luisa  Calderon  should 
be  pardoned,  on  account  of  her  long 
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^  Mr.  Jtt0nMB|r  OcaoW  €■ 
M  the  DofeadbDl. 

Owifiiwi  JSnt-«T€Q  mj  josk  have 
fcoMB  Lttin  Gtldcfob  WBce  the  wM  t  wo 
I^CtfBolif  bov  did  yon  kaow  that  the 
«M  oalj  two  jawt  old  at  lint  period  r— 
Jmmtr.  Ttom  vhal  her  aiochcr  loM 
afc,  aod  aBemg  her  a  rmlecfaild. 

Qftniim  SbomuI.— Were  jon  pieteot  al 
lK^hlrthr->Jte«r.    No. 

ihtttim  UML— IFcra  «mi  mtani  mi 

Qtiifiaa  AKrlft.^I>id  jou  ever  tee  a 
fMblle  r^gbler  or  certificate  of  her  birth  r 
•^Jmmtr.  I  oaJjcaoiay,  that  iftalrioy 
MOd^  vHh  ftdra  Aneact,  be  toU  me 
that  Luiia  was  of  the  aaoie  age  as  m  j 
daniglbter,  who  was  bom  in  the  year 
bibety* 

Q>U9iim  JPMI.— Yon  fomHam  that 
Lidha  Cahlcnni  lifod  wiib  P^  Run 
when  she  was  ten  yewi  old.  Id  *hat 
sftualion  did  #bo  five  with  PedioBiiisr 
— Jaapcr.  Ittie  was  at  vjscbooli.aiid 
iniiDg  tfaat  she  did  not  90  aav  nore,  I 
asked  jWaa  the  caua^  Iwt  could  get  no 
answer.  Luisa  CaUmn's .  sisters  told 
MiL  that  she  IMS  livuigwilbPcdio  Run 
ashis  wifii. 

(hnMim  SfriL^inmk  bnshand  did 
ybo  allods.  toinTOurfonner  answer? — 
^oMer*  Mjown  onsoandp  Carlos  Gon- 


(hu$iim  SnmOd— Was  Csrios  Gon- 
adet  put  in  priton  on  the  charge  of 
lobbing  Pedro  Ruis?—JafMr:  Yes. 

QmaUom  SigkiL-^DiA  jou  keep  a 
school  at  Port  of  Spain  F— ilaiwr.  No. 
I  oolj  taught  three  children. 

Oifatm  ^JaO.— Was  Luis*  CaUcfOD 
one  of  those  three  f-^JniwcTi  Yes. 

QuUkm  IHti.— Do  you  know  of  jour 
own  knowledge,  that  Laisa  Calderon 
lived  with  Pedro  Ruia  as  his  wife?— <aiit. 

OMifMNi  EUwiMik^tii  the  Uve  with 
FedruRuis  as  his  wife»  before  or^r 
uie  was  sent  to  prison  ?—ilM»er.  Before. 

Qaeilm  2Vejr2A.—At  whM  age  was 
liBsn  Oalderun  sent  to  gpoU— Jmmt. 
Twelve  years  old. 

GifSi^ioa  niriemik^flow  do  you 
know  she  wa#  that  age  t— ulanpcr.  By 
the.reckooing  I  kept  wiui  {juisa's  mother. 

ettikm  FourttaUk^liom  long  was 
fore  Luisa  ws«  sent  to  gpoU  that 
vou  knew  she  lived  with  Pedro  Ruix  as 
bif  Wife  ?— i4  aswcr.  Twp  years. 

Qk€^iom  JV<«cal4w— Do  you  know  the 
Ms^LuisaCalderon's  mothor?— ^aswrr. 
Mo. 

Jambs  Msamti  loUrpieler. 


^nna  nrrsMdIn  was  then  caiied  by  Mr. 

SsB  on  tne  nan  ot  IbNF  WBSseutto^t 
dnlys^om. 


f^Ammm,  Inlerpieier 
on^. 

Qaoffasa  Srcead.— Do  yott  know  Luisa 
Cakleron?  were ^ou  the  assessor  of  any 
and  whatjudp  m  the  pmeess  carried  00 
yaunt  her  t— Jamsr.  1  know  Lnisa  Cal- 
dmn,  but  was  not  the  aneissr  of  any 

iSiaikm  nird^lMym  attend  as  the 
defensor  ol  Luisa  CaUeron? -if UMT.  I 
only  nsade  the  last  escrilo  that  was 
drawn. 

Omtaim  FmriL^lM  Luisa  GaUeron 
apply  to  you  lo  act  as  her  df  fanssi  T«— » 

Qaetiim  fjf/lL— Did  yonatland  at  any 
torture  of  Luisa  Calderon,  and  in  what 
character  f-^Ammtr,  Never. 

(haUm  StfiA,— Did  you,  at  any  tinse 
during  the  pinrttdingf^,  understand  that 
TOU  were appoinledtne defenaor of  Liiisn 
Calderen?  iron  wboca  did  you  get  such 
informstien  ?— ijaiwrr.  No.  never. 

QMsim  Sff«nlA.-*Were  yon  appoint- 
ed the  gnaidian  of  Lmsa  Caldaionf— 
Jnsner.  Nothing  was  ever  notified  lo  ma 
ontbesobiect 

Qacrttsa  Eigkk^U  ym  bad  been  ap- 
pointed,  whose  duty  would  it  have  been 
lo  have  notified  suoh  appointment  to 
youT^Jatswr.  The  escnvano  of  the 
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Qmaiim  NMk.  At  whose  rsfuest  dkl 
you  attend  tQ  write  the  last  eserito?— 
Aumer.  The  alcaUe  Don  Parte  sent 
ftnr  me  at  one  o'clock:  I  found  him  in 
companytrith  Lnisa ;  slie  was  crying^  and 
she  lold  him  «*  I  have  been  k»kmg  for 
a  defensor  all  about,  uid  have  not  been 
able  lo  find  otie.  Nobody  tsouM  imder- 
take  io  defend  me ;  I  beg  you  as  a  favour 
to  undertake  my  defence,  let  what  will 
happen  t  eonfide  in  yon.  If  I  am  hong 
orsenttotbegallftes^Idobleare;  Icon- 
fide  la  yon."  I  then  re^disd,^  His  a  mat- 
ter of  consequence,  a  ehSrge  of  robbery, 
and  I  am  no  lawyer.''  Don  Farfen  thai 
said.  ^  I  rommsnd  yon  to  comply,  you 
shall  have  the  proceediun,  and  you  will 
see  what  you  can  ssy  for  ner  ;**  in  conse- 
quence I  made  the  said  oKrito. 

Tk€  wiineu  was  then  desired  l6point 
out  the  said  eseriiOi  and  he  aUoddkigly 
shewed  Ibl.  63^  «4>  and  gft^  which  were 
read. 

Qfieaiom  TsalA.— You  have  slated  in 
your  escrilo^  that  Luisa  Calderon  was 
fourteen,  bow  did  you  come  bj  that 
knowledge  t— Jaswer.  Prom  herself;  sho 
told  me  Uiat  she  believed  she  was  four- 
teen. 


877] 


for  a  MUdenuauoTf 


A.  D.  1805« 


Question  Elcventh.-^Dld  you  not  at 
the  time  object  to  her  beiog  tortured  on 
account  of  her  tender  ycarsl—Answer. 
When  I  went  to  consult  with  her,  she 
had  already  heen  on  the  piquet. 

Question  Tweffth,— -Did  you  attend  at 
any  time  when  the  piquet  was  applied  to 
Luisa  Calderon  ?— Jfifver.  M0|  I  knew 
nothing  about  it  but  from  her. 

Question  T%irUeuth, — Is  it  customary 
for  a  person  at  the  time  of  being  tortured 
CO  have  a  defensor  ?-*iliuap«r.  Yes,  it  is 
the  custom. 

The  witness  was  then  cross-examined  by 
Mr.  Attorney  General  on  behalf  of 
the  defendant. 

Question  JVrtf.— Acting  as  Luisa  Cal- 
deron's  curator  or  gMardian,  by  the  ap- 
pointment of  the  alcalde,  did  you  declare 
ner,  in  the  proceedings,  to  be  rourteen  ? — 
Anstoer,  Yes. 

Question  Second,— U  she  bad  been 
under  that  age  would  you  not  have 
thought  it  your  duty  to  have  staled  it?— 
Amwer.  Certainly. 

Question  Third. — ^Wcre  you  not  con- 
cerned in  taking  various  depositions 
throughout  the  cause? — Ansmer,  Yes,  I 
took  them  in  rough  with  Castro,  when 
they  went  to  the  miuse  to  verify  the  rob- 
berv ;  I  was  then  actine  as  interfireter. 

Question  Fourth, — Was  not  tnb  at  the 
beginning  of  the  cause  ? — Answer,  Yes. 

Question  Fifth, — By  whose  order  or  de- 
sire did  you  attend  ?**Jfiiwer.  Mr.  Be- 
gorrat's. 

Question  Sixth. — In  what  capacity  did 
Castro  then  AcU-^Ansvper,  As  escrivano. 

Question  Seventh.-^Vfhtn  are  those 
rough  drafU  ?— ilasver.  Cattro  took 
theqi ;  I  do  not  know  where  they  are. 

Quistion  Ei£hth,'^An  they  on  the  face 
•f  the  proceeoings? — Answer,  I  may  as 
interpreter  sometimes  take  the  deposi- 
tions in  rough,  but  it  is  the  duty  or  the 
escrivano  to  copy  them  fair  in  the  process. 
I  see  several  declarations  in  the  process, 
but  whether  they  are  copies  of  my  rough 
drafts  or  not  I  cannot  say. 

JuAir  Berkudbs. 

Juan  SantiagOj  free  coloured  man,  called 
by  Mr.  Hayes  on  the  part  of  the 
prosecution,  and  duly  sworn. 

Question  Pirsf.— Do  you  know  Luisa 
Calderon? — Answer,  Yes,  I  was  her 
godfather. 

Question  Second, — State  to  the  Court  as 
nearly  as  possible  the  time  of  her  bap- 
tism?— Answer,  I  do  not  rightly  recollect 

Question  Third. — Where  was  she  bap- 
tized?— Answer.  Here,  by  the  Padre 
Aneses. 

Question  FourtL — How  old  did  she  ap- 
pear to  be  at  the  time?— ilniver,  A  girl 
ofnotonemomb. 
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Question  Fifth,~-U  it  ten  ye^  since 
she  was  baptized  ?—iln«ver.  I  thio^so,  a 
little  more  or  less.  Juav  Sant^go. 

Mr.  Hayes  acquainted  the  Court,  that 
the  evidence  on  the  part  of  the  prosecu- 
tion, with  the  exception  of  Flores,  an  al- 
guazil,  now  on  the  Spanish  main,  was 
dosed. 

Jefln  Baptisto  Vallotf  formerly  giaoler  of 
the  prison  of  Port  of  Spain,  was 
called  by  Mr.  Attomey*General  ou 
the  part  of  the  defendant. 

Mr.  Hayes,  on  the  part  of  the  prosecu- 
tion, objected  to  his  being  sworn,  on  the 
ground  of  his  being  implicated  in  the 
char|es  exhibited  against  the  defendant. 

Hu  Excellency  was  pleased  to  over-rule 
tlie  objection,  and  the  witness  was  duly 
sworn. 

Question  Firsf. ->-Were  you  not  ^Icr  of 
this  island  io  the  year  of  our  Lord  eighteen 
hundred  and  one  ? — Answer.  Yes. 

(^lestion  SeroiMl.— Was  Luisa  Calderon 
committed  to  your  custody  in  that  year, 
and  bv  whom,  and  for  what  crime  f — Ans. 
Yes,  oy  general  Picton,  on  a  charge  of 
being  an  accomplice  in  a  robbery. 

QueMion  Third, — ^Was  one  Carlos  Gon- 
xales  comiiqitted  to  your  custody  also;  if 
yea,  when  and  for  what  crime? — Anssifer. 
Three  or  four  days  after  the  imprison- 
ment of  Luisa,  I  cannot  tell  for  what 
crime. 

Questim  FoicrfA.— Was  Luisa  Calderon 
put  on  the  niquet  durins  her  confine- 
ment, if  yea.  oy  whose  orders  f — Auswer. 
Yes.  by  order  of  the  judge  Mr.  Begprrat, 
alcalde  of  the  first  election. 

Question  Fifth^^Boys  often  was  she  put 
on  the  piquet? — Anssver.  I  believe  twice. 

Question  Sixth. — How  long  did  she  re« 
main  on  the  piquet  each  time  ?•— iiiuaper. 
The  first  time  she  might  have  been 
from  fiflteen  to  eighteen  minutesi  the  se- 
cond time  four  or  five  minuter. 

Question  Seventh. — Did  she  make  any 
confession  while  on  the  piquet  ? — Amsper. 
I  heard  her  say,  that  it  was  a  man  named 
Carlos  Gonzales  who  had  taken  the 
money. 

Question  Eighths— Did  she  at  either  of 
those  times  appear  to  suffer  great  bodily 
pain,  or  utter  loud  cries  or  lamentations  f 
Answer.  8he  did  not  appear  to  tufier 
much ;  on  the  contrary,  ahe  appeai!ed  to 
be  resolved  to  bear  any  thing:  ahe  did 
not  utter  loud  cries ;  on  the  contraiy,  | 
was  surprised  at  her  being  so  resolute. 

Question  Ninth. — What  instrument  was 
that  piauet  ?—4iis9er.  It  is  a  hit  of  wood 
sqnarea  about  an  inch  in  diameter. 

Questims  TentJL^lM  she  |e<|iitre  a  sur- 
gaon,  or  medical  assistance,  after  heing 
taken  down  P—*^fiMMr.  No. 

OuetUim  Eieoenih.'^Did  you  see  any 
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qfHflOMt  of  ioflaaoMtioii,  or  did  she 
CBMykki  of  fefarl— liiwcr.  No. 

QuitHm  IkmifUL^Vfmt  hor  hands, 
MM  or  fini  Ion  or  lawmted  Igr  tho.pu- 
lMMMnl^-JaflNr.  No^nolAtftUt'iho 
SMdo  no  comnlainl  whalBvor. 

QMtfwn  nirlanlAw— AAor  thopiqaet, 
dojoaroooUoellMrfMQc  to  Ptalio  Ruis** 
iMmte  vnlh  tho  akSklolfr.  BtfomlT— 
jMMCr.  I  Ad  not  go  with  hor;  and  I  do  not 
veeoUecl  wliollMr  h  wat  before  or  after 
tbopioiie^  thai  alio  was  taken  to  Pedro 

MmUmmW  UOUBvo 

aioKJen  JWlanlA.— Was  Luisa  Cal- 
daran  tvaalod  like  other  prisoners  con- 
inedon  similar  chams?— Jawer.  She 
wm  tvsalsd  lietter  than  any  other  fni- 
aoners;  I  nofer  leoeived  aoj  ordera  to 
trsBl  her  rindmsfy. 

QarrfibnTyicMlA.— In  what  kind  of 
n  room  was  she  oonSned?  describe  it. 

lifniwfr.  She  was  in  n  large  room, 
the  whole  lei^  of  the  gsol,  over  the 


QesilMi  SblenilA.~Was  it  a  comfort- 
able kid^hig  for  a  prisoner  f — ^ilMwer.  It 
was  a  p&ce  appropriated  to  white  people, 
the  best  in  ths  pnson. 

<lisili0ii  SrwalemrL— What  was  her 
food  and  nonrishnient  in  gaol  h'^Anmper. 
8he  was  senred  from  mr  own  table ;  I  re- 
ceived orders  to  give  her  more  than  the 
usual  allowance;  she  even  had  cofte  in 
themoniing. 

QaafM  JEtfAleeall.— Had  her  reb- 
'  lloM  access  to  her?  and  did  thej  give  her 
any  comforts  during  her  confinement  ?^ 
Antmtr.  Before  Mr  declaration  was 
takeny  her  relatioos  broagbt  her  thinn 
which  I  grre  her;  they  bad  afterwards 
free  access  to  her. 

ilaeilioa  JftaereralA.— Did  you  ever 
TCAise  permission  to  administer  her  any 
comfort  y-^Aimgr.  NOyUever;  on  Ui  econ- 
trary,  her  sister  came  every  di^  with 
sweetmeats  and  tobacco  for  her. 

Qaeifioii  TWalid A.— Had  yon  ever  any 
communication  dhectiy  or  indirectly  witn 
brigadier  general  Picton  respecting  the 
prisoner  Luisa  Calderon  aftier  her  first 
'  commitment— Jaiwer.  General  Picton 
never  spoke  to  me  about  her,  nor  did  I 
ever  receive  any  order  from  him  about 
ner* 

(htaUm  Tm€mty^^.^JQ(  what  age 
4aA  LiiimCakleron  appear  to  you  f-^-Ant. 
I  always  thought,  from  her  appearance, 
that  she  had  eeveaieen  or  eighteen  years 
at  least 

QvesNon  IWealy  •scoad.^^As  noler 
%ero  you  not  keeper  of  the  galley  sbves  ? 
— ilasver.  Yes,  I  was  superintendsnt  of 
them. 

QuHkm    2Weiily^Aif^^What   were 

-the  defottdant's  general  orders  to  you 

respecting  the  treatment  of  all  prisoners 

In  tho  gaol  P-- JniMr.    To  food  them 


weB ;  they  liad  an  d^th  osoia  breed 
than  his  nud^s^f^soidiers,  and  maa  every 
d^r* 

QiMtfisa  1Wnlvjj^nrtA«'-*1n  what  en* 
padty  did  the  mulatto  asan  Porto  Rico 
act  under  you  ?—JanNr.  Driver  of  tho 
gall^slaves. 

Qiaikm  3Wfn«y-/f^Aw— Where  Is  ho 
nowf-^aamr.  I  do  not  know,  but  bo- 
lieva  be  Is  with  Mr.  Mtartoo. 

Qaetfiea  IWeafy-sifli.— Do  you  know 
one  Raphael  Chando  ?--^nnMr.    Yes. 

Qottfisa  ^nMB^hscseiUAw— Washo  not 
n  fsUqr  slave  In  your  custody  >—i(hiwnr> 

Qacrfam  IWea^e^A^— Doyottknow 
Manuel  Robles.^ilnaMr.  Yes. 

Qaorm  2Wcafy»MBlA.— Was  ho  ever 
inyourcusto^f    iaifr.  Yei^asapri- 


Qaaem  nirfML— What  was  Ms  ge- 
neral conduct  in  gaol?— Jansir.  Ditnk- 
ingmueh. 

ClKstfta  nirfy-iirsrw-^What  was  the 
state  of  Luisa  Calderon*!  health  while  in 
not,  and  when  she  quitted  it  ?— J« 
I  never  saw  her  sick  and  she  never 
planied. 

QntUkm  nirljMeroad!.— Was  she  vi- 
sit^  by  anv  inedical  man  during  her 
confinemenlT— JaiMr.  Not  to  my  Inow- 
leoge. 

Tho  witnem  was  then  cross  eisminrd  by 
Mr.  Jiopa  on  the  part  of  the  prose- 
cution. 

QMetlioa  Jf rsl— How  long  previous  to 
the  year  one  thousand  eight  hundred  and 
one  were  you  gsoler  ?— ifniwcr.  Mora 
than  ten  years. 

Qaeilam  SKoatf.— Were  yon  nsikrio 
the  Spanish  time  ?—JaiMr.  yST 

Qmdkm  TAird.— Was  the  same  piqnet, 
on  which  Luisa  Calderon  was  put,  in 
the  prison  in  the  Spanish  tnnef— Jas. 
No* 

QpaHem  Fwrf  A.— -Was  there  any  other 

it. 


instrument  of  torture  there  then^ 
No,  I  saw  none. 

QtLOiion  Jl^il.— When  was  the  piquet 
you  have  aliuded  to  erected,  anid  by 
whose  order  ?-«-ilaiver.  By  the  order  of 
eeneral  Picton  in  ninety-mne  or  dghteen 
hundred. 

Qacflioa  Six <A.^Was  that  the  only  in- 
strument of  torture  in  your  coetody  as 
gaoler  during  the  time  you  held  the 
office  ?-  ^Antmer,    Yes,  the  only  one. 

QaeirMM  Seventh. — State  as  nearly  as 
you  can  when  Luisa  CaMeron  was  com- 
mitted to  gaol?— ilaffper.  I  do  not  ro- 
member  the  date. 

Chueitum  Eighth.— llvm  long  was  she 
in  vour  custody  f—Jiuver.  I  £>  not  re- 
collect exactly,  I  believe  five  or  aiz 
months. 

l/aorion  ^m<A.-WU1  you  swear  that 
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it  was  not  longer  ? — Answer,  No,  I  do  not 
recollect. 

Question  Tenth, — Who  was  first  com- 
n>itted,LuisaCalderon  orCarlos  Gonzales  ? 
— Ansicer.  Luisa  Calderon. 

Question  Eleventh. — Whv  was  she  com- 
mitted fintl ^Answer,  I  do  not  know. 

Question  Twelfth.-^Vfi\\  you  swear  that 
Luisa  Calderon  was  not  put  oftener  than 
twice  on  the  piquet? — Answer,    Yes. 

Question  Thirteenth.^-\Wi\\  you  swear 
that  she  was  not  kept  more  than  eighteen 
minutes  on  the  piquet  the  first  time  ? — 
Answer,  i  had  no  watch,  it  did  not  ap- 
pear to  me  more  than  eighteen  minutes. 

Question  FaurteeiUL^WiM  you  swear 
it  was  not  more  than  halfan  hour  ? — Am, 
It  appeared  to  roe  to  be  only  from  eigh- 
teen to  twenty  minutes. 

Question  Ftfteenth, — The  second  time 
will  you  swear,  that  she  was  not  on  the 
piquet  more  than  five  minutes  l—Anstcer. 
It  appeared  to  me  to  be  onlv  five  minutes. 

Question  Sixteenth. — Had  you  no  means 
of  ascertaining  the  exact  time? — Answer, 
No ;  I  was  busy  about  other  things. 

Question  Seventeenth. — Do  you  recol- 
lect Mr.  BegorraVs  pulling  out  his  watch 
and  placing  it  in  the  prison  for  the  pur- 
pose of  ascertaining  the  time  ?^~Answ€r, 
M  es. 

Question  Eighteenth, — Did  you  look  at 
the  time} —Answer.  No. 

Question  Nineteenth."*'^ ho  was  pre- 
sent at  the  time  of  those  piquelings? — 
Answer.  Mr.  Begorrat,  Mr.  Uastro,  and 
the  alquazil  Flores. 

Question  Twentieth. — Did  Luisa  Cal- 
deron make  any  confession  of  her 
own  guilt  at  any  time?— ^n<.  I  heard 
her  declare  that  Carlos  Gonzales  had 
taken  Uie  money  when  he  went  to  see 
her. 

Question  Twenty-first. — With  what 
View  was  the  piquet  applied  to  Luisa  Cal- 
deron ? — Answer.  I  do  not  know ;  I  was 
under  the  orders  of  the  judge,  who  was 
present. 

Question  Twenty-second.^Do  you  con- 
ceive, that  Luisa  Calderon  suffered  at  all 
while  on  the  piquet? — Answer.  Yes,  but 
she  made  no  cries ;  she  had  tht  appear- 
ance of  being  very  resolute. 

Question  Twenty-third.—'DQ  you  attri- 
hutc  her  silence  to  her  wonderhil  resolu- 
tion, or  to  the  torture's  not  being  applied 
with  severity  r — Answer.  I  do  not  know 
whether  it  was  applied  with  severity  or 
not. 

Question  Twenty -fourth. — Do  you  mean 
to  swear  that  Luisa  Calderon  did  not  cry 
out  at  all? — Answer.  Yes. 

Question  Twenty-fifth. — Neither  the 
first  nor  the  second  time  ? — Answer.  I 
did  not  hear  her  cry  out  at  all. 

Question  Twentf/'Sixth. — Was  you  prc- 
4CUI  during  the  whole  time  of  her  being 
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piqueted  T—Atiswer.  I  went  once  below, 
but  was  not  absent  three  minutes. 

Question  Twenty-seventh, — On  what 
ground  did  you  swear  that  she  did  nul 
require  medical  assistance?  —  Answer, 
Because  she  made  no  complaint  of  ill- 
ness. 

Question  Twenty-eighth, — Did  you  ex- 
amine her  hctl -^Answer,  I  never  saw 
her  feet  swelled,  and  therefore  did  not 
examine  them. 

Question  Twenty-ninth, — Wasshe never 
in  solitary  confinement  in  a  cell  or  other- 
wise?—^nftscer.  She  was  never  coDfin^ 
in  any  cell ;  she  was  confined  alone  in  the 
apartment  I  before  mentioned. 

Question  jTftirfiefA.— Was  she  not  con- 
fined in  irons  during  a  large  portion  of 
the  time  i* — Answer,  She  h^  one  iron  on 
one  leg. 

Question  Thirty-first. ^Vihtii  is  the 
grillo? — Answer,  It  is  a  rine  fastened  to 
a  long  iron  fastened  by  a  paalock. 

Question  Thirty-second.^'Did  Luisa 
Calderon  appear  to  be  in  perfect  health 
durins  the  whole  period  of  her  coofioe- 
ment  r — Answer.  Yes. 

Question  Thirtythird.-^^oi  at  all 
lamed  or  injured  either  by  the  piquet- 
ingor  iron ? — Aruwer, No. 

Question  Thirty^ourth.-^Hoyr  long  Is 
it  since  vou  saw  the  piquet?— -Jiinvfr. 
I  saw  it  the  whole  time  of  the  old  gaol^ 
but  since  the  building  of  the  new  gaol  it 
has  been  taken  down. 

Question  Thirty-fifth.^I>\d  it  retain 
the  same  ihavet —Answer,  Yes. 

Quest  ion  Thirty-  sixth, — Was  there  an  v 
room  in  the  old  gaol,  of  the  whole  length 
of  tlie  eaol? — Ans,  Yes,  the  one  m  wmch 
Luisa  Calderon  was  confined. 

Question  Thirty^seventh, — ^Why  was 
Luisa  Calderon  treated  better  than  the 
other  prisoners  in  your  chaise  ? — Answer, 
Pedro  Ruiz  desired  me  to  give  her  tome- 
thing  more  than  the  ordinary  allowance 
of  the  prison,  though  he  was  not  satisfied 
with  her  conduct,  and  not  to  mention  his 
name. 

Question  Thirty-eighth. — What  sum 
was  allowed  for  the  maintenance  of  eacli 
prisoner  in  gaol  ? — Answer,  Two  bits  per 
day. 

Question  Thirty- ninth. — ^Did  you  re- 
ceive that  as  gaoler? — Answer,  Yes.  To 
purchase  provisions  for  the  prisoners. 

Question  Fortieth, — What  was  the  ra- 
tion you  gave  them,  besides  one- eighth 
more  bread  than  the  soldiers?— 'ilnsaper. 
Salt  fish  and  tasso. 

Question  Forty-first, — State  the  quan- 
tity ? — Answer,  A^ut  half  a  poimd  every 
day. 

Question  Forty-4eeond, — Never  less? 
Answer.  Never  less. 

Question  Forty^seeond,  —  Was  there 
aiky  pqrsoQ  cooeerned  ia  ftirmshio^  the 
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prifonm  with  movisioos  boiidei  jour- 


QmUlm  JWl(y.lAML— Wai  jrou  swear 
HhI  what  her  relatioiii  broofbt  to  her 
waaalwaja  delivered  to  her  ?— J«»  Yes» 
bafefOB^adf. 

QMiim  Ibrly^tef  A.— Were  her  rete- 
tioii%  after  the  oeehratiooa  weae  taken, 
never  rafaaed  aoaaM  to  her  al  proper 
heura?— Jwwar.  No,Dever;  thaty  taw  her 
when  they  choae. 

QaciCioii  IMyjM*.— On  what  m> 
count  waa  Baphaei  Chaadoput  mpriaon  ? 
^■Jaaaar,  For  havhig  alolen  the  monaj 
niiahv  froaa  the  tax  on  hoaie%  which  he 
oaOeciad  aa  aJgoaiiL 

Qactfwn  jSHjiHtft*.— Waa  he  con. 
■nad  narahron accunOion,  or  aa  n  pu- 

do  not  know^  he  waa  tent  bv  order  of  the 
intandant  oTpolkey  Mr.  do  la  Saimigera. 

OMlian  tjf  ike  CmH^Wmi  Mr.  do 
la  fianvagere  then  intendant  of  the  po- 
lioaf— ^WBcr.  Ye8»  and  actuig  aa  al- 
(uaiilaiajfor. 

ttrnfitn  JRrlp-MMalAw^For  what  was 
waa  Manuel  Eoblea  committed  7— ilfw. 
For  want  of  attendanre  to  his  duty  as 
aknniiL 
QHertMaArhMV^A.--For  that  alone? 
\  I  oonl  know  that  he  erer 


cowmteted  any  other  cqme, 
J*,  fr*.  Yauot. 
Jucia  MzAwr,  Interpreter. 

Don  Juan  JiiaiaAii  waa  then  called 
by  Mr.  JU§nuj^  Oemetmi  on  the 
part  of  the  defendant,  and  duly 
awom. 

QatiCioa  JSrir^— Were  you  not  the 
curator  or  guardian  of  luim  Calderon  ?— 
Atimer.Yh. 

Qmttiim  Seeami. — ^Did  you  ever  Inform 
her  nwther  that  you  acted  in  thatcapa* 
cityf-riiani^'.  No;  the  mother  inform- 
edme  that  I  was  to  be  so  appointed. 

Qacieioa  Sacoa^.— Did  you  then  act  as 
ountorofLuimCalderon  un^hermo- 
ther'a  knowledge  and  sanctkm  ?— Janvar. 
Yea. 

Qatftliaa  Tltrd^Did  not  the  mother 
inlbnn  you  of  the  age  of  Lulsa  Caldcffon  ? 
and  wlat  was  that  age?— ifaiwir.  Yes ; 
liermother  informed  me  that  she  was 
iNirleen  years  and  some  months  okL 

JuAJr  BsftMVDBS. 

Don  JMro  Rmt  was  then  called  by 
Mr.  Aiionujf  Otmermi  on  the  pert  of 
the  defendant,  and  duly  aworn. 

Qaeilasii  KrK.— Were  you  not  robbed 
hi  the  month  of  December,  one  thousand 
eitbt  hundred  and  one?— itatvar.  I  was 
funbed,  but  I  do  not  recoUeot  the  month. 

QaeilMnSaooaif.— Doyou  recollect  the 
oumof  which 90U  were  robbed?' 
Two  tbMMnd  doDai^  moit  or  lesB. 


QasilMn  2%M.— To  whom  did  you 
apply  fyi  justice  and  radraasT— Jaiwrr. 
Tonoperaon;  I  reported  II  to  hbexcel* 
lency  the  then  fwarnor. 

QHOtim  JbnrUL— What  did  the  go- 
vemoc  do  on  the  occasion  ?-^aiPMr.  He 
cane  to  my  houae,  with  his  sacaetaiy. 
to  see  the  place  where  the  lobbeiy  had 
been  committed*       _ 

Qactfjsa  fJ/U.— Wbm  was  the  phce  ? 
-^•ulafper.  In  a^  house,  oppoaito  lo  the 
govemor'a* 

QaasfMn  SUL^WasanypattDn  taken 
np  ibr  the  lobbeiyr— Jaiwcr.  IjuisaGal- 
derooand  her  mother  wen  inmrisoned 
fanmcdJalaly,  and  Carioa  Gonaalcs  e^t 
mufs  afterwardSa 

Qmtkm  Seanll^Was  Lusa  Cal- 
deion  at  that  time  liviiv  with  mi  aa 
vonr  misliaaa?   Jaipfr.  Yea,   in-mj 

QMnUom  £|ffUi.— How  kn|  had  she 
boen  living  win  you  previous  to  the  rob- 
bery?—Jnaaar.  I  do  not  aaact^  recol- 
lect ;  between  twoyears  and  a  half  and 
three  yearsL 

QaoiriM  MlalA.— When  she  int  came 
to  live  with  you  was  she  a  woman  grown  ? 
*^M«er.  8urd|y  when  a  woman  goea 
to  live  with  a  man  aha  nniat  be  fiiU 
grown. 

QMatata  reall— Of  what  age  was  she 
when  you  had  first  oonneakm  with  her  f 
— >ilaflNr.  I  can*tsay. 

Qaafm  JE(eaml&i-— Waasheawoman 
grown?  did  her  breasts  eihibit  signs  of 
puberty  P — Afumer.  Yea. 

Qaofioii  IWcj^A.— In  what  capadty 
was  Carlos  Oonnles  in  your  household? 
-^Anmer.  As  a  friend. 

QwUm  IVrfeewiA,— Was  he  in  no 
condklential  situation  with  yuu  ?— ^ilaiw. 
No. 

Qa€i<a0n  FoaricmlA,— Was  Luisa  Cal- 
deron  living  with  you  on  a  promise  of 
marriage?— (itaipfr.  No. 

QmiSwn  IJ^lefalL— Have  you  any 
reason  to  know  thatCark>s  Ooinalas  kmd 
m  canaenon  with  Lnim  Calderon  at  the 
time  she  was  living  with  you  as  your 
kept  mistress ?<—Jajw(r.  I  never  saw  it; 
I  heard  so  afterwards. 

Qvatim  iSixIcfaa.— Did  not  Luisa 
Calderon  dedaro  it  in  your  preeence  to 
be  the  fact?— Ja«ier.  Yes,  before  Do 
Castro  and  the  alcalde. 

QueMim  &Ma<eealA.— Why  did  yon 
make  the  report  of  the  robbery  to  the 
defendant  ?— Jaier.  Because  he  was  the 
chief  justice. 

Quetiiom  EagkUaUk-^Did  the  mother 
of  Luisa  Calderon  ever  mention  the  age 
of  her  daughter  to  you?— Jiisvar.  No. 

The  witness  was  then  cross-examined 
by  Mr.  Hcyei  on  the  part  of  the 
Proaecutkm* 
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Qutttloii  Firti, — Were  you  erer  robbed 
previously  to  the  time  you  mention  ?-— 
Annccr,  Yes;  not  in  my  own  house,  but 
in  the  house  of  Vincenle  Santa;  it  was 
examined  before  Mr.  Nihell. 

Question  Second, — ^Weie  the  parties 
ever  convicted  of  that  robbciy?— ilimrcr. 
No,  it  was  not  proved. 

Qucition  ThirfL-^'S^ trt  you  ever  in  the 
service  of  Mr.  Sahizar  or  Mr.  Sanda? — 
Annctr.  Eight  months  with  Salazar,  and 
five  with  Sanda. 

Queition  Fourth, — ^Why  were  you  dis- 
charged from  this  service? — Antaer,  I 
went  from  Salazar*s  because  he  leA  off 
shop-keeping,  and  from  Sanda  on  account 
of  two  robberies  which  had  been  cora« 
mitted  by  a  negro  in  the  course  of  eight 
days,  for  which  I  told  Sanda  to  take 
charge  of  his  own  shop. 

Question  Fifth. — ^Then  you  were  not 
discharged  by* Mr.  Sanda?— Jumper.  No, 
I  gave  him  notice. 

Question  5urM.— At  the  time  of  the 
rolibery  in  your  own  house,  did  you  not 
know  that  the  chief  justice  and  the  two 
alcaldes  had  power  to  redress  the  injuries 
of  which  you  complained,  and  that  from 
their  judgment  there  was  an  appeal  to 
the  governor?— J  iu87^.  Yes;  but  as  the 
governor  was  the  nearest,  I  applied  to 
nim. 

Question  Seventh.—W^s  there  at  that 
time  any  account  standing  between  you 
and  general  Picioni-^Answer,  Before 
and  after  I  had  several  accounts  for 
mules  and  cattle,  but  I  was  paid  imme- 
diately. 

Questbn  Eighth, — Was  there  no  mo* 
ney  due  to  you  by  general  Picton  at  the 
time  of  your  makmg  the  report  of  the 
robbery  of  two  thousand  dollars  l^Answ, 
No. 

Question  by  Mr,  Attorney  General  on 
the  behalf  of  the  defendant.— Were  you 
not  in  the  habits  of  selling  mules  and 
cattle  to  any  body  who  wanted  them  ?— 
Answer,  Yes. 

Pedro  Ruiz. 

James  Meant,  Interpreter. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  unto  Thurs- 
day the  ninth  day  of  May  instant. 

George  Knox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council  (Jhamber  in  Govern- 
ment-House, at  Port  of  Spain,  in  the  island 
of  Trinidad,  on  Thursday  the  ninth  day 
of  May,  in  the  forty-fifth  year,  &c  [as 
before.] 

Present 
His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made ;  in  con* 


sequence  of  the  indisposition  of  George 
Knox,  esq.  his  Excellency  the  Lieute- 
nant Governor  was  pleased  to  appoint 
John  Lewis,  esq.  to  take  the  examioationt 
of  the  witnesses,  and  be  was  sworn  duly 
to  take  the  same. 

The  Honourable  S^ini  Hikiro  Begor* 
rat,  member  of  his  Majesty's  cotm- 
cil,  called  by  Mr.  Attorney  General^ 
on  behalf  of  the  defendant,  and  duly 
sworn. 

Question  First. — Were  you  the  judge 
in  the  btisiness  of  Luisa  Calderon?  or  were 
you  acting  by  special  commission  from 
general  Picton  ?—Jni«<er.  The  judge  who 
received  the  first  complaint  was  general 
Picton,  and  he  committed  Luisa  Cal* 
deron  to  gaol  the  seventh  day  of  Decem- 
ber, one  thousand  eight  hundred  and 
one,  as  I  believe.  The  ninth  of  Decem* 
her  I  received  orders  from  general  Picton, 
as  alcalde  of  the  first  electbn  to  prose- 
cute the  complaint,  which  I  did  to  the 
thirty-first,  on  which  day  my  aloddeship 
expired,  which  makes  tweu^*two  days 
attendinjg  to  the  business. 

Quesiwn  Secda</.— During  the  proceed- 
ings by  you  as  judge,  did  general  PIctou 
interfere  in  any  manner  as  the  superior 
judge,  and  did  he  chalk  out  to  you  any 
formalities  or  necessary  measures  to 
adopt? — Answer,  No;  some  tfme  in  the 
course  of  the  proceeding,  he  asked  me  if 
the  money  was  found,  but  nothing  else. 

Question  JUird. — Are  you  a  graduated 
and  oualified  advocate  under  the  Spanish 
lawsr — Answer,  No. 

Question  Fourth, — ^As  not  being  m- 
duated,  how  came  you  to  lake  the  office 
of  judge?— iliMii^er.  To  tmdertakd  the 
office  of  alcalde  in  ordinary  it  is  not  ne- 
cessary to  be  a  graduated  advocate,  nor 
to  know  how  to  write  or  read.  When  any 
member  of  the  community  is  Elected  to 
such  office,  he  is  obliged  to  aocept  of  it ; 
and  if  he  will  not  accept  of  it,  ne  is  by 
law  subject  to  a  penaitjry  and  rendered 
unable  to  fulfil  any  public  charge,  and  on 
that  account  not  responsible  for  any  de- 
fect or  informality  in  the  proceedings. 

Question  Pf^A.— As  specialW  delegated 
to  take  charge  of  the  cause  of  Luisa  Cal- 
deron,  was  it  with  your  sanction  that  she 
was  put  on  the  piauet?— v^nsaTer.  As 
alcalde  in  ordinary  or  the  first  election,  I 
had  not  sufficient  authority  to  administer 
the  piquet  to  Luisa  Calderon  without  an 
assessor,  who  ought  to  be  a  graduated 
advocate ;  and  as  there  was  not  such  to 
be  found  in  the  island,  I  was  obliged,  ac- 
cordinjg  to  the  law  in  such  cases,  to  con- 
sult with  the  superior  tribunal.  I  ordered 
the  escrivano  Castro  to  pass  to  the  su- 
perior tribunal  the  declarations  atid  con* 
Icssions  of  the  accused  Luisa  C^alderon 
and  Carlos  Gonzales,  observing  at  t^ 
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•UM  lUM,  that  witpkiont  ««ra  veiy, 
•ginog  Sfiiiitt  UimCmkttnon  tod  Carlos  | 
Oonaicsi  and  I  ihou^t  tliat  her  being  ' 
M  M  the  l4(|ttet  fi>r  a  short  time  would 
naka  bar  conl'eta.   The  answer  of  the 
gnperlor  tribunal,  after  conudering  the 
pniceedinpy  WM|  that  she  should  be  put 
M  thepiauet* 

QmUm  SielA^What  do  jfou  under- 
giaad  bgr  the  superior  tribunsi  l-^Anmtr. 
BiaeiceUencj  geoeial  PicUui,  in  whom 
vas  united  all  the  civil  and  criminal 
power  of  the  audience  of  CafracGU  since 
the  caplare  of  the  island. 

QaiifiinliDMnf I  Ymi  mnmltnrt  thrnj 
■jtosnl  Pidon  as  the  superior  tribunal, 
Sid  Iheio  beiiig  no  gnKloatcd  advocate 
to  appeal  tof  *  Ja«ier.  Yes,  because  it 
^iraa  the  mio  of  the  kw. 

QHmUm  ^AlA.— Had  there  been  a 
mduated  advocate  jmseot,  would  not 
the  appeal  to  general  Picton  have  been  un- 
necessary f — AutPtr,  I  would  have  been 
oldiged  to  have  gone  through  the  busi* 
ness  with  the  assessor  till  the  definitive 
temence;  but  I  should  have  been  unable 
to  have  put  the  sentence  in  eiecutioo, 
without  the  anthort^  and  confirmalion 
of  the  superior  tribunaL 

QMiidn  NuUL^Yoa  saj  that  the 
iuspkions  were  veiy  strong  agamstLuisa 
Caideron;eaplain  to  the  Court  what  those 
Hupicioiis  were  to  which  jou  alludcL  as 
far  asjFonoan recollect T—JaifT.  When 
I  begpn  the  proceedings,  according  to  the 
Older  of  the  gamral,  I  found  that  the  de- 
darations  ofall  the  witnesses  proved  the 
greatest  connections  between  Luisa  CaU 
deron  and  Carlos  Goniales :  Tliat  Luita 
C^eron,  by  the  declaration  of  the  wit- 
nesses, appears  to  have  introduced  Carlos 
Oonzalcs  mto  the  narrow  passage  in  the 
veiy  instant  mentioned  by  the  witnesses 
of  the  robbery  being  committed,  and 
from  the  passage  into  the  chamber  of 
Pedro  Ruis:  That  IjuisaCalderon,  in  her 
first  extrajudicial  decUumtion  before  me 
and  the  escrivano  Castro,  taken  upon 
oath,  denied  any  communication  or  carnal 
intercourse  whatever  with  Carlos  Gon- 
iales: That  by  her  second  extrajudicial 


taken  upon  oath  before  the 
said  Castro  and  me,  she  then  confessed  to 
have  introduced  Carlos  Goniales  through 
the  passage  immediately  into  the  cham- 
herqfPearoRuiL  when  she  yie'ded  to 
all  the  wishes  of  Carlos  Goniales,  and 
then  retired  from  the  chamber ;  but  that 
she  did  not  know  where  the  money  was : 
That  Carlos  Goniales,  in  his  first  extra- 
judicial declaration,  taken  upon  oath  be- 
fore me  and  the  escrivano  Castro,  denied 
to  have  had  any  communication  cir  inter- 
course with  Luisa  Calderon  whatever: 
That  the  said  Carlos  Goniales,  in  his  se- 
cond extr^udic'ial  declaration  on  oath 
lefbro  me  and  Castro,  and  before  Luisa 


and  all  the  witnesses,  fidliog  upon  his 
knees,  confessed,  that  ne  had  eSectually 
introduced  himself  through  the  passage 
into  thecharober  of  PedroBuls,  with,  the 
aMistinca  of  Lidsa,  where  be  had  the 
carnal  connection  with  LuittCaldenm  as 
confessed  ^7  her;  and  that  the  same  in- 
tercourse l»d  commenced  fbor  months 
before;  and  that  if  he  had  denied  in  his 
first  eitraindirial  deelaiation  to  have  in- 
troduced nimself  l^the  pasasge  into  the 
chamber  of  Pedro  Buhf  with  the  assist- 
ance of  Luisa,  and  dw  his  carnal  con- 
neetwn  vrith  her,  it  wis  irom  shame,  be- 
cause he  was  a  married  mans  That  the 
pegmy  of  both  of  the  accused,the  deposi- 
tions of  the  witnesses  agpin^t  them,  and 
particular^  the  deposition  of  one  of  the 
witnesses  who  waa  pan^tic.  lying  in 
bis  bed  distant  from  the  chamber  of 
Pedro  Ruis  about  eight  or  ten  psices, 
stating,  thatin  an  instant  after  the  intro- 
duction of  Carlos  into  the  passage,  he 
heard  the  opening  of  the  wicket,  and  in 
a  moment  aflerwards,  the  noise  of  break- 
ing open  of  a  trunk  or  box:  All  those 
circumstances,  and  the  great  obstinacy 
of  both  of  the  accused  to  say  any  thing 
about  the  mon^,  was  the  motive  of  my 
official  communicatkm  to  the  superior 
tribunal  respecting  the  pM]uatiiig  of 
Luisa  Calderon. 

QmeUim  Temik.^T>\d  ever  Luisa  Cal- 
deron, in  any  stage  of  the  proceedings 
before  your  tribunal,  allege  that  she  was 
a  minor,  and  under  the  ac^  of  fourteen 
years?— ifeivcr.  No:  on  ue contrarv^ in 
lier  first  estr^udicisJ  declaration  which 
I  have  already  mentioned,  the  first  ques- 
tion put  to  her  before  the  escrivano 
Castro  was,  u  to  her  age  and  profession: 
and  site  answered,  that  she  liad  passed 
fourteen  years,  and,  as  to  her  profcsMon, 
she  had  been  living  with  Pedro  Ruii  as 
hisconcubine  for  near  three  years;  which 
declaration  left  no  doubt  with  me  as  to 
her  age,  as  the  law  fixed  the  age  of  pu- 
berty at  twelve  years. 

Question  Elccenth.-^^'txt  you  ever 
warned  by  Castro  of  the  formality  of  let- 
tins  five  days  pass  after  the  decree  and 
berore  the  execution  of  iU—^ntmer.  No; 
and  if  he  had  done  so,  I  have  always 
shown  too  much  respect  for  the  law,  not 
to  have  allowed  it ;  but  I  knew  Castro^ 
as  escrivano,  was  obliged  to  advise  me  of 
all  the  formality  of  the  law  as  a  judse 
lego  and  imperito.  But,  as  far  as  I  could 
understand  the  law,  I  found  in  the  author 
Bobadilbi,  that  being  authorised  by  the 
stiperior  tribunal  in  such  cases,  I  could 
administer  the  torture  without  any  kind 
of  communication  to  the  accused. 

Question  Tveljtk.—V^  hsit  do  you  mean 
by  a  judge  lego  imperito?— /I nivfr. 
A  judge  that  is  not  a  graduated  ad- 
vocate. 


SB9] 


f»  a  MUimemoT. 


Qmettkm  I^ififen^A.— Was  the  piquel  { 
ordered  to  Luisa  Calderon  a  Spanish 
mode  of  pUDishment  7  or  were  you  at  H- 
berty,  as  a  Spanish  judee,  to  apply  the 
mode  of  torture  as  you  thought  most  ad- 
visable?— Jniwer,  The  modes  of  torture 
are  not  absolutely  defined  by  the  Spanish 
law;  it  is  left  to  the  discretion  of  the 
judge,  and  recommended  by..the  law  to 
the  judges  to  administer  the  torture  ac- 
cordmg  to  the  constitution  and  strength 
of  the  accused ;  and  as  I  did  not  consider 
the  piquet  in  the  gaol  but  as  a  veiy  slight 
torture,  in  comparison  to  tortures  used 
in  Spain,  I  ordered  it  in  preference  to 
Luisa. 

Qtiesiion  FouWeenM.— You  say  that 
the  mode  of  torture  is  discretionary  in 
the  judp ;  did  you  collect  that  from  the 
instruction  of  other  persons,  or  from  the 
Spanish  law  books  of  authority? — Answ, 
There  being  no  Spanish  lawyer  in  the 
country,  I  resorted  to  the  different  kw 
books  which  I  could  procure  on  the  sub- 
ject 

QueHion  Fj/leeiilA.— Describe  to  the 
Court  what  the  piquet  wtml-^Amwer. 
A  small  piece  of  wood,  of  about  five  or 
six  inches  long,  and  about  one  inch  or 
one  inch  and  a  quarter  square  in  the  top, 
fixed  to  the  floor. 

Quation  Sisteenth. — Was  it  pmnted  or 

rre  on  the  top  ?— ^niaw*.  It  was 
t  an  inch  or  an  inch  and  a  quarter 
aquart  on  the  top. 

Quaiion  Sctfeniemth.r-'How  often  was 
Luisa  Calderon  placed  on  the  piquet,  and 
for  what  spaces  of  time  }^^Amtwer.  She 
was  piqueted  twice.  The  first  time,  about 
fifty-two  or  fifty-three  minutes,  which  I 
ascertained  by  the  watch  I  had  on  the 
table;  and  the  second  time,  twenty- four 
hours  afterwards,  twenty-two  or  twenty- 
three  minutes;  and  she  havine  fainted, 
or  appeared  to  faint,  I  ordered  her  to  be 
taken  down.  When  she  was  first  pi- 
queted, she  said  '<  lower  me  down,  and 
I  will  declare,"  &c.  After  she  was  taken 
down,  she  declared  that  Carlos  Cronzales, 
after  having  been  introduced  into  the 
chamber  of  Pedro  Ruiz  by  her,  had,  after 
she  had  granted  him  her  favours,  taken 
the  trunk  in  which  the  money  was,  and 
brought  it  to  the  door  of  the  chamber, 
and  there  broke  in,  and  took  away  the 
money. 

Quation  Eighteenth. — ^For  wluit  reason 
did  you  put  her  on  the  piquet  a  second 
time  ? — Antwcr.  Because  all  the  conduct 
in  the  business,  and  her  obstinacy  and 
perjury,  could  not  leave  any  doubt  with 
me  that  she  was  concerned  in  the  rob- 
bery ;  and  so  she  was  put  a  second  time 
on  the  piquet  to  discover  where  the 
money  was, 

Qutstion  Nineteenth, — ^Is  there  any  and 
what  time  prescribed  by  the  Spanish  law 
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for  the  duration  of  the  piquet  r—*^nsvtfr. 
The  judge  cannot  order  the  piquet  for 
more  than  one  hour  at  a  time. 

Quation  Twentieth. — ^Did  you  deem 
Luisa  Calderon's  fiiinting,  or  appearing 
to  ftint,  to  proceed  from  excess  ot  suffer- 
ing, or  from  affectation  ?-— ilmvar.  By 
her  obstinate  conduct  in  all  the  business, 
and  after  I  gave  her  a  glass  of  wine  and 
water,  she  recovered  immediately,  and 
therefore  I  think  it  proceeded  from  affec- 
tation ;  and  because  two  days  afterwards 
I  ordered  a  general  confrontation  between 
her,  Carlos,  and  all  the  witnesses,  on  the 
very  spot  where  the  robbery  was  com- 
mitted; and  she  walked  from  the  gaol  to 
the  spot,  a  distance  of  about  fifteen  hun- 
dred paces,  and  afterwards  returned  to  the 
gaol  as  if  she  had  not  suffered  the  torture; 
and,  whilst  on  the  spot,  she  showed  how 
Carlos  had  taken  the  trunk,  brought  it 
to  the  door,  and  broke  the  fNtdloek,  and 
took  away  the  money,  she  smfiaking  a 
segar  all  the  whiles 

Que$iion  IWemy^rsl.— -Did  she  re- 
quire the  assistance  of  a  physician  or 
aurveoQ  after  either  of  the  piquetings  f 
^■^Annoer,  No. 

Quettitm  T^enty-weeond.^VLwt  you 
not  a  right  as  judge  to  have  recourse  at 
all  times  to  the  proceedings  carried  on 
in  your  tribunal  ?  and  have  you  well  in- 
spected the  written  criminal  proceedings 
aitainst  Luisa  Calderon,  and  are  they 
strictly  eonformable  to  the  facts  and  cir- 
cumstances dimng  the  time  yod  had 
cognizance  of  the  cause  as  alcalde?-* 
Answer,  Yes,  I  am  authorized  by  tlie 
law ;  and  when,  as  a  member  of  his  ma- 
jesty's council,  I  was  present  att  the  ac- 
cusation brought  by  colonel  Fullarton 
against  general  Picton,  I  understood, 
amongst  the  pretended  cruehies  atlrt- 
bated  to  general  Picton,  this  business  of 
Luisa  Calderon  was  one ;  and  I  was 
astonished  that  a  business  which  ap- 
peared so  dear  to  me  at  the  time  when 
the  prosecution  was  carried  on  against 
Luisa  Calderon,  I  supposed  that  there 
was  some  alteretioa  or  omission  in  the 
proceedings  by  the  escrivano  Castrb,  and 
I  asked  their  excellencies  the  commis- 
sioners, to  order,  that  Castro  shodld  send 
me  thfe  original  proceedings,  to  inspect, 
and  verify  if  thev  were  correct,  or  not 
so,  because  all  the  declarations  in  the 
proceedings  had  been  taken,  partly  ex- 
tnyudiciafly,  and  partly  in  the  rough,  by 
the  escrivano.  Qistro,  on  account  of 
the  great  business  of  the  tribunal  at  that 
time,  did  not  then  enter  the  proceedings, 
but  did  so  some  time  afterwards,  and 
brought  them  to  me  to  be  sig;ncd  at  the 
moment  I  was  much  occupied  in  the 
cabildo,  which  I  did  in  confidence  that 
all  was  right  Their  excellencies  the 
commissioners  ordered  Castro  to  trans- 
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mit  me  the  proceeding?,  and  Castro's 
answer  was,  that  colonel  Fullarton  had 
taken  from  the  ofiice  all  the  originals 
of  the  criminal  records.  As  soon  as  I 
understood  that  the  Court  ol  King's 
Bench  bad  ordered  the  examination  of 
witnesses  to  be  taken  in  this  colony,  I, 
according  to  the  righu  of  the  Spanish 
law,  applied  to  the  alcaldes  in  ordinary, 
riiilip  Longton  and  Nicholas  St.  Ke, 
esquires,  for  liberty  to  inspect  before 
them  the  proceedings  against  I^iisa  Cal- 
deron,  with  the  assistance  of  Castro. 
The  proceedings  were  then  ordered  to 
be  put  on  the  table,  in  the  presence  of 
Castro,  and  then  I  inspected  them  in 
his  presence.  I  found  that  the  two  estra- 
judicial  declarations  of  Liiisa  Calderon 
were  omitted  in  the  proceedings,  and 
also  the  two  citnyudicial  declarations 
of  Carlos  Gonialcs ;  tliat  the  age  of  Luisa 
Calderon  was  omitted  in  her  hrst  judicial 
declaration, when  the  first  question  put  to 
her  was  respecting  her  age,  and  to  which 
sheansweredjtbat  she  had  passed  fourteen 
years,  but  inserted  at  the  end  of  her 
declaration  on  the  6rst  pii^ueting.  There 
were  also  some  omissions  m  other  decla- 
rations. I  then  observed  to  Castro  all 
tliose  deficiencies  and  omissions;  and 
that  several  of  the  declarations  in  the 
proceedings  had  been  written  by  his 
clerk  when  he,  Castro,  had  taken  the 
deposition  in  the  rough,  which  was  irre^ 
gular.  lie  then  confessed  before  the 
two  nuigistrates,  in  my  presence,  that  he 
had  pcrtect  knowledge  u\'  the  four  extra- 
judicial declarations  of  Luisa  and  Carlos, 
and  stated  the  siibbtuuce  of  them  to  he 
as  I  have  stated  to  the  Court;  and  also 
stated,  that  Luisa  had  said  slie  had 
passed  fourteen  years,  and  that  if  her 
age  was  not  stated  at  the  head  of  her 
declaration,  it  was  the  fault  of  his 
clerk  ;  and  that  he  was  ready  to  appear 
before  any  tribunal,  and  declare  tliat  the 
omisbiuns  were  not  made  from  bad  mo- 
tives, but  owing  to  his  great  business  at 
the  tribunal ;  and  that  his  friend  Juan 
Alontcs  denounced  the  business  of  Luisa 
Calderon  against  general  Picton  to  colo- 
nel FuUarton. 

QucMlUm  Tweuty-tkird, — Have  you  any 
and  wliat  reasons,  to  believe  that  the 
omissions  of  which  you  speak  were  in- 
tentionally made,  and  willi  malicious 
views  towards  the  defendant  or  yourself  P 
— Anucer.  No.  At  that  time,  I  mubt  con- 
fess that  the  tribunal  had  so  much  busi- 
ness upon  hand,  that  it  was  kept  open 
till  eight  or  nine  o'clock  at  night,  and 
that  Castro  was  also  obliged  to  attend  as 
veil  as  myself;  but  that  afterwards  he, 
knowing  the  diAerent  omissions  he  had 

ide,  and  perhaps  solicited  by  the  ene- 

8  of  general  Ficton.  believed  that 

luU  iiyure  general  Picton^  by  send- 
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hig  the  oHglnol  proceedings  to  colonel 

FuUarton, 

Qaeifim  Twenty'fmrtk.--Uow  long 
have  you  known  Castro?  was  he  remilarly 
bred  to  the  practice  of  the  .Spanish  law, 
and  duly  admitted  in  the  Spanish  courts 
-^Aiutper.  I  have  known  him  since  the 
year  seventeen  hundred  and  eighty-four, 
lie  was  in  the  service  of  captain  Dar- 
ritto,  the  then  governor  of  tlus  island  : 
at  tlie  arrival  of  Mr.  Chacon,  he  was 
made  an  escrivano;  to  the  great  disgust  of 
the  community,  as  Iw  had  been  a  com- 
mon suklier  in  the  veteran  corps  of  Saint 
Margaritta,  and  went  to  Angustura, 
where  he  enrolled  himself  in  the  guards 
of  the  coast ;  and  he  was  the  servant  and 
barber  of  captain  Litemondi  at  Mar^- 
ntta,  whieh  makes  me  believe  lliat  ho 
was  not  brought  up  to  the  study  of  the 
Spanish  law. 

QyaHaH  TWafy-j^/^A— How  long  have 
you  resided  at  Tnnidail  ?  AmMmer,  Since 
April  seventeen  hundred  and  eighty-four. 
Twenty-one  years. 

Qmctiiom  ivea/y-sirlA.— Have  you  a 
sugar  estate  in  this  island? — Amwer, 
Yes,  in  the  quarter  of  Diego  Martine. 

Quettum  ikeii/,v-sciKN<A.— What  was 
the  political  sUte  of  this  colony,  imme- 
diately preceding  tlie  conquest  of  it  by 
Great  Britain  ?^i4iiiver.  A  state  of  anar- 
chy and  confusion :  Kvery  day  threat- 
ened by  conspiracy.  Twv  grand  conspi- 
racies were  discovered  a  little  time  before 
the  conquest  of  the  island  ;  one  at  Napa- 
rinia,  agitated  by  a  free  negro  called 
Bernard  Closi,  and  the  plan  was,  to  begin 
by  burning  aud  destroying  the  planta- 
tions, and  assassinating  the  proprictur;*, 
of  which  there  is  a  legal  proceeding  in 
the  office  of  Castro  agamst  the  ofTeiKiers ; 
the  other  at  the  Carranage  discovered  by 
the  ctmmandant  of  the  Quarter,  Mr. 
Noel,  and  connected  with  some  people 
in  Port  of  Spain,  and  the  proceedin^n 
against  the  ottcnders  are  also  in  Castru  s 
ofiice. 

Quistion  Taentv  fi^A/A.— Were  not 
murders,  assassinations,  rapes  and  ruli- 
bcries  frequently  cummittcd  in  the  island 
at  ttiat  iime? -^Answer.  Yes,  and  with 
impunity. 

Qucttiom  Tmenly^ninth. — What  was  tlie 
general  character  of  brigadier-general 
Picton,  as  his  majesty's  representative 
in  this  colony  ?— burner.  Of  great  inte- 
grity and  disinterestedness.  A  man  of 
knowledge  and  firmness,  who  saved  the 
colony  by  his  talents. 


The  examination  of  this  witness  on  the 
part  of  the  defence  being  closed. 

The  WUneu  requested  permission  to 
enter  a  protest  on  the  minutes  against 
his  being  examined  as  a  witness.    On 
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acoounl  of  Um   lateness  of  the    liour, 
adjourned  to  Monday^  the  thirteenth  day 
ofMay  instant. 
John  Lewis  Acting  Clerk  off  the, Court. 

At  a  Court  holden  inirsuant  to  ad- 
journment at  the  Council  Chamber  in 
Government-house,  at  Portof  Spm,  in 
the  island  of  Trinidad,  on  Monday  the 
tkirteentk  day  if  Mi^^  in  the  focty*fiAh 
year,  &c.  [as  before.] 

Present 

llis  Excellency  the  Deutenant  Gov^nor. 

Proclamation  being  duly  made;  the 
Honourable  St,  HUaire  Ikgorrai  was 
called. 

Question  by  the  Coicrf.F— Tou  observed 
in  the  first  part  of  your  evidence,  that 
the  piquet  was  in  the  first  instance  admi- 
nistered to  LuisaCalderonbv  the  autho- 
rity of  geoeral  Picton,  all  the  power  of 
the  supreme  tribunal  being  vested  in 
him.  Did  the  second  apjplicatioii  of  the 
piquet  take  place  alike  nrom  the  orders 
of  general  Picton?  or  did  you^  as  judge  in 
the  cause,  direct  it  to  be  admmistered  P — 
A  tuaer.  When  a  judge  receives  authoritv 
to  administer  the  torture  to  a  criminal, 
it  is  done  in  order  to  discover  the  truth. 
The  torture  can  only  be  administered 
during  one  hour  at  one  time ;  but  .may 
be  repeated  twenty-four  hours  aher- 
wards.  I  had  therefore  no  necessity  to 
make  a  second  application  to  the  supe- 
rior tribunal  for  that  purpose. 

The  witness  was  then  crosa-examined 
by  Mr.  Hayes^  on  the  part  of  the 
Prosecution. 

Question  First, — Yoti  say  that  ^neral 
Picton  was  invested  with  all  the  avil  and 
criminal  authority  of  the  audience  of 
Carraccas.  Who  mvested  him  with  that 
authority  ?  And  do  you  know^  of  your 
own  knowledge,  that  tie  was  so  mvested  ? 
— Answer,  I  was  named  alcalde  of  the 
first  election,  for  the  year  one  thousand 
eight  hundred  and  one.  I  found  that  my 
predecessors,  since  the  conquest,  consi- 
dered that  the  superior  tribunal  was 
vested  in  his  excellency  the  governor*  I 
adopted  the  same  ruie  of  conduct,  be- 
cause I  had  no  authority  to  ask  him  to 
produce  his  commission.  All  I  know  of 
my  own  knowledge,  is,  that  in  a  procla- 
mation of  general  A bercrombie,  immedi- 
ately after  the  conquest,  it  was  stated 
that  an  appeal  might  be  made  from  the 
decisions  of  the  tribunals  of  the  island, 
when  the  cause  of  action  amounted  to 
hve  hundred  pounds  sterling,  to  his  ma- 
jest/s  privy  council  in  Engumd,  making 
no  rule  respecting  actions  for  inferior 
sums,  on  which  before  the  conquest  an 
appeal  mieht  have  beeA  made  to  the  au- 
dience of  Carraccas. 


Quttkn  iSecoJuf.— Did  that  proclama- 
tk)n  state  iMiy  aHeration  on  appeals  in 
criminal  matters?— JMver.  I  do  not  re- 
collect 

Q^estitm  T/iird,^jy\d  it  sUte  that  the 
Spanish  Jaw  would  be  continued  in  force, 
and  that  the  persons  included  in  the  ca- 
pitulation would  be  entitled  to  all  their 
former  privilef^s  ? — Answer,  At  far'  as  I 
can  recollect,  il  stated  the  contintiance  of 
the  Spanish  law. 

Qtiestion  Four<A.— Previous  to  the  cap- 
ture of  the  island  by  the  ^glish,  was 
there  not  an  appeal  from  the  decisions  of 
the  alcaldes  in  ordinary  to  the  sovemor 
in  council,  or  to  himself  as  tne  chief 
magistrate  of  the  island?  —  Anmr, 
No. 

Question  Fifth, — To  whom  was  such 
appeal  f — Answer,  To  the  royal  audience 
of  Carraccas  as  the  superior  tribunal. 

Quation  Sixth, — Was  there  not  an  in- 
termediate tribunal  of  appeal  at  Cumana, 
nor  any  other  inferior  tribunal  there? 
Answer.  No. 

Question  SeveiUA.— Of  what  description 
of  persons  did  the  audience  of  Carraccas 
consbt  ?—JMver.  Of  Oidores. 

Question  Eighth,^Y  ou  say  Uiat,  before 
you  could  have  administered  the  piquet 
without  the  authority  of  the  superior 
tribunal,  you  must  have  had  the  assist- 
ance of  a  graduate  in  law;  then  the 
superior  tribunal,  mentioned  in  the  book 
vou  have  referred  to  on  the  subject,  must 
have  intended  a  tribunal  as  well  skilled 
in  the  law  as  a  graduated  advocate  ?— Jiu. 
I  said,  that  I  had  not  sufficient  aqtho- 
ritv  to  administer  the  piquet  without  con« 
suiting  the  su|>erior  tnbunal;  the  law 
makes  no  mentk>n  of  the  qualificatbns 
of  such  tribunal. 

Question  Ninth. — ^You  say,  that  vour 
skill  in  the  laws  of  Spain  is  derived  from 
books  of  authority  within  your  power,  and 
that  you  have  no  other  means  of  acquir- 
ing a  knowledge  of  those  laws :  accord- 
ing to  the  best  of  your  skill,  state  to  the 
Court,  whether  the  superior  tribunal^  in- 
tended  to  supply  the  absence  of  a  gra- 
duated advocate,  did  not  require  a  person 
at  least  as  well  skilled  in  the  laws  as' thai 
advocate  to  fill  such  situation? — Ansseer, 
No,  as  an  English  governor. 

Question  7?n/A.— Did  general  Picton, 
as  such  superior  tribunal,  order  Luisa 
Calderon  to  be  piqueted?— Jnsver,  Cer- 
tainly. 

Question  Eleventh, — And  in  conse- 
quence of  that  order  was  she  piaueted 
both  times? — Ansa>er,  I  have  already 
answered  to  that  question. 

Question  2W^A.— You  have  stated 
that  you  have  examined  Luisa  Calderon 
twice  extrajudicially,  and  twice  on  the 
piquet :  were  the  questions  put  to  her  on 
Oath,  for  the  purpose  of  procuring  a  con- 
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feHioo  of  the  crime  froni  berxlf' ^.^v. 
Yn,  accc/rdinz  to  Uw. 

Qmatifm  Thirie€ntk.  —The  Moond  l!  me 
of  ber  being  pique  knl,  duJ  tneconfti* 
■njr  mailer  or  cnme  thst  tlie  tod  not 
confetscd  wlien  ibe  wai  first  piqueitd  * 
i4iii»<r.  She  only  confimicd  what  hUt 
liad  before  confessed. 

Queitum  Fimrttenih.^Y ou  have  de- 
Kribofl  the  piquet  to  be  a  piece  of  wood : 
docs  it  notalsoconbistofropcsand  pullics '. 
— Anmer.  The  person  is  tied  up  b^  ouc 
arm  to  a  pulley  fastened  to  the  ceiling, 
and  made  lo  stand  with  one  foot  on  the 
piquet. 

Quiition  Fifltenth.'-yS'ta  Luisa  CaU 
deron  punished  in  that  manner  ^^Antutr. 

Certain  1  jr. 

Qketii<m  Sixieenth.-^Trom  Uie  time  of 
your  undertaking  the  prosecution  asjinlue, 
tu  the  time  of  her  being  piqueted  tiic 
s'jcond  time,  was  she  proliibited  inter- 
course  with  anyone  except  the  gaoler? 
— Atuver.  I  do  not  recollect. 

Quat'tun  Seventeenth. — Was  she  con- 
fined in  irons  during  the  time  of  your 
carrying  on  the  prosecution? — An%wer, 
As  far  as  I  can  recollect  she  wa?,  after 
her  two  extrajudicial  declarations. 

Qucition  lUghtcenth, — Describe  the 
species  of  irons  she  had  on  when  you 
baw  hcrf — Answer .  She  had  a  small  iron 
rins  with  a  bar  fastened  to  it  on  one  leg. 

Quation  Nineteenth, — Is  that  what  is 
called  the  grilto? — Antver,  The  grillo 
means,  in  Suanish,  irons. 

Question  rwrnlieth. — Is  it  possible  that 
n  )>erson  cuuld  be  on  the  piquet  tiftv-two 
«)r  fifty- three  minutes  without  sutlermjg 
exceedingly? — Ansver,  It  would  be  ridi- 
culous to  say  that  he  would  not  sutler ; 
hut  to  sav  that  he  would  suffer  exceed- 
ingly would  not  be  the  truth. 

Question  Tventy-Jirst. — When  she  was 
taken  down  from  the  piquet  did  you 
examine  Luisa Calderon ? — Answer,  Yes, 
because  it  was  my  duty  as  the  judge. 

Question  Taenty-sicond, — Was  the  re- 
sult of  your  examination,  that  she  did 
not  require  surgical  aidf — Ansuer,  Yes, 
certainly ;  she  was  quite  well. 

Question  Twenty-third,  —  When  you 
applied  for  the  proceedings  for  the  pur- 
pose of  examininsthem,  you  s^v  that  you 
round  them  in  the  possession  of  colonel 
FuIUrton :  did  not  colonel  Fullarton,  as 
bis  majesty's  first  commissioner,  possess 
them  J  *brthe  purpose  of  examining  them, 
with  every  decree  of  right  ? — Answer,  No, 
he  had  no  light  to  examine  them. 

Qmestion  Twenty-fourth, — Should  they, 
of  rigjhtv  be  in  the  possession  of  any  other 
than  the  keeper  ot  the  criminal  record:)  ? 
— Amsaeer,  Nu;  except  «hcn  the  alcalde 
Olden  them  lo  be  remitted  to  any  in- 
Icfcsled  pcisoa  uo  bis  a|>phcation'  fcr 
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QmsCwh  Twemty-fifih.  —  Tbeo  Ihc 
alcabSe  may  take  them  from  the  kec|ier 
of  tlie  records,  though  the  superior  tri- 
bunal cannot? — ^ntrer.  The  superior  tri- 


kHjnal  can  only  (on  application)  order  the 
keeper  of  the  criminal  records  to  deliver 
ihcm  oo  receipt  gitcn  to  an  interested 
party. 

Quntitm  Twcemiy-tuikn — ^^Veretbe  pro- 
ceedmgs  delivered  to  you? — Answer. 
Yes;  as  I  have  stated,  I  have  bad  them 
some  days  in  my  possession. 

Question  Twenty-aetenth, — Were  thry 
not  in  your  possession  nearly  twelve 
months  previous  to  their  being  exhibited  i 
— Answer.  No. 

Question  Tmenty^ighih, — How  long  is 
it  since  you  returned  them  to  the  tri- 
bunal T — Ansuer,  I  cannot  exactly  re- 
collect. 

Question  TVen/y-niiifA.— Ought  they 
not  to  be  at  all  times  in  the  hands  of  the 
keener  of  the  records? — Answer,  Cer- 
tainly, unless  they  are  applied  for  by  a 
party  interested,  or  by  the  judges  who 
nave  acted  in  the  business. 

Question  Thirtieth  .—What  time  elapsed 
from  the  time  of  your  receivioe  them, 
till  the  time  of  your  returning  tnem  ? — 
Answer,  I  cannot  recollect. 

Question  Thirty-first. — ^>Vas  it  twelve 
months? — Answer,  No. 

Question  Thirty  second,  —  Was  it  six 
months,  or  near  it  ? — Answer,  I  suppose 
three  or  four  months  in  my  possession, 
and  afterwards  in  the  possession  of  tlic 
tribunal. 

Question  Thirty^third. — Did  you  know 
Mr.  Castro  when  he  was  the  servant  of 
captain  Darritto  ? — Answer,  Yes,  I  have 
seen  him  employed  in  the  house  of  cap- 
tain Darritto  as  I  have  before  stated. 

Question  Thirty-fourth. — Did  you  know 
him  as  a  common  soldier  in  tlie  veteran 
corps  of  Margaritta? — Jniirfr.  No,  but 
I  can  bring  witnesses  to  prove  it. 

Quettion  Thirty- fifth. — 1^)0  you  know 
of  your  own  knowledge,  that  he  dcsertc  d 
from  that  corps  * — Answer,  No,  but  it  is 
well  known  in  the  community. 

Question  Thirty-sixth, — Do  you  know 
that  he  inrollcd  himself  in  the  guanls  of 
the  coast.' — Answer,  No,  it  is  also  the 
common  report  of  the  community. 

Question  Thirty-sccenth. — Do  you  know 
tliat  he  was  the'  barber  and  servant  of 
captain  Litamondi  ? — Answer,  It wasaUo 
the  common  report. 

Quation  Thirty-eii:hth. — You  have  said 
that  immediately  previous  to  the  capture, 
tlie  colony  was  in  a  state  of  anarchy  and 
conru!>ion,  an<l  tlLit  conspiracies  were 
very  common :  was  you  concerned  in  any 
of  the  said  conspir.icic^  yourself? — Ans, 
No;  and  I  find  the  qiit^tioii  very  indecent. 

Qneition  Thirty-ninth. — Wjis  any  pro- 
ceeding had  against  you  in  this  colony  ? 
^Answer.  Nunc  to  my  knowledge. 
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Quahn  JPbrf  ie^A.^-Tmi  have  spoke  of 
general  Picton  as  a  man  of  groaliotegrily 
and  dismterestedness ;  on  what  grounds 
do  yon  make  that  assertwnt— ^iUw<r. 
On  my  own  experience  and  knowledge. 

Quettion  #bHy^rt<^^-Had  you  at  any 
time  during  the  goTemment  of  genend 
Picton  any  reason  to  suppose  ho  acted 
with  injustice  towards  ymif  ^^Antwer. 
No:  I  knew  general  Chacon,  with  whom 
I  was  not  on  good  terms  since  the  afiair 
of  Barry  and  Black  in  the  cobny,  bad 
misrepresented  my  character  in  some 
way  to  general  Picton;  but  half  an  hour's 
explanation  between  general'  Picton  and 
me,  cleared  me  from  every  bad  opinion 
%rhich  he  might  have  had  of  me,  as  is 
fmblicly  known. 

S^.  H**.  BxooaBAT. 

Colonel  Denis  JuUen  Gaudin  de  Soter, 
called  by  Mr.  Attorney  General  on 
the  part  of  the  Defendan^y  and  duly 
aworn. 

C2iief<i<m  Firtt, — ^Do  you  know  the  de- 
fendant general  Picton,  and  ibr  how 
many  vears  ?— ilmver.  Yes,  from  the 
end  of  seventeen  bunded  and  ninety- 
four. 

Quetiion  Second, — ^Were  you  here  at 
the  conquest  of  this  colony  f  ^-Answer, 
Yes,  I  was  attached  to  the  commander- 
in-chief  of  the  British  forces. 

Quetiion  Third, — What  was  your  ob- 
servation of  the  politkai  state  of  this 
colony  previous  to  the  conquest? — Ans. 
Every  thing  was  in  the  greatest  disorder 
and  confusion ;  Ao  man's  property  was 
safe;  as  for  example,  wiien  colonel  Picton 
established  a  law  to  assure  the  property 
in  ne^'oes^  governor  Chacon  came  to 
mc  and  desirra  me  to  transmit  his  thanks 
to  general  Picton  for  that  order,  as  it 
had  been  the  means  of  his  procuring  a 
restitution  of  some  of  fats  own  nesroes. 
It  was  not  pnident  to  pass  hito  the  in- 
terior of  the  colony  wimoirt  an  escort. 

Qkotion  Fourth, — Were  yon  not  ac- 
tnally  employed  to  preserve  order  in  the 
distant  quarters? — Answer,  A  company 
was  raised  bv  my  son  under  the  direction 
cf  general  Abercrombie,  and  left  to  the 
order  of  general  Picton,  for  the  purpose 
of  aiding  in  the  preservation  of  tran- 
quillilj^  in  the  colony.  I  went  away  three 
months  afler  the  capture,  and  returned 
in  fifteen  months  aAerwards,  when  every 
thing  bore  a  different  aspect. 

Question  Fifth, — How  long  did  you 
reside  here  under  the  government  of  ge- 
neral Picton?  —  Answer,  At  different 
times  fifteen  months. 

Question  Sixth, — What  was  his  general 
character? — Answer,  A  characterful!  of 
<^ignity,  justice,  activitv  and  generosity, 
teluvcd  by  all  the  inhabitatlts,  feared  by 
all  the  disturbers  of  trauquilltty,  and  gc- 
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nen^y  oensldered  as  the  founder  of  the 
cokmy. 

QuesHon  Aoealii-^-Did  youcirer  know 
him  guilty  of  any  act  of  cruelty  ?—^ns. 
No,  none. 

Cross-examined  by  Mr.  Hayes. 

QM0tion  Firil.r— Do  you  speak  of  the 
state  of  the  colony  at  the  time  of  its  cap- 
ture, or  nrevious  to  i|  T-^jwvcr.  Of  the 
epoch  of^the  conquest. 

Question  Seeond,-^f  your  own  know« 
ledge? — Answer,  Prom  my  own  know- 
ledge ;  when  colonel  Picton  first  came,  no 
one  could  go  unarmed,  and  four  months 
after  arms  were  useless. 

GaVPIV  DE  SOTEK. 

l!*he  Court  then  adjourned  unto  Wed- 
nesday, the  15th  day  of  Nay  instant. 
Oborgb  Kmox  Clerk  of  the  Court 


At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council- chamber  in  Govern- 
ment-boiise,  at  Port  of  Spain  in  the  Island 
of  Trinidad,  on  Wednesdajr,  thejifteentk 
day  i/Mayj  in  the  forty-nm  year,  &c. 
[as  before.] 

Pretenl 

His  Excellency  the  lieutenant  Governor. 

Proclamation  being  duly  made ;  on  ac- 
count of  public  busmess,  adjourn^  the 
Court  by  proclamation  unto  Monday,  the 
twentieth  day  of  Mi^  instant. 

George  Kmox  Clerk  of  the  Court. 


At  a  Court  boldco  pursuant  to  adjourn- 
ment at  the  council-chamber  in  Govern- 
ment-bolise,  at  Port  of  Spain,  iw  the 
Island  of  Trinidad,  on  Mondi^  the  Ivca- 
tielh  day  of  May,  in  the  forty-fifth  year, 
&c.  [as  before.] 

Present 

His  Excellency  the  lieutenant  Governor, 

Proclamation  being;  diily  made;  in  con- 
sequence of  martial  law  being  in  force, 
adjourned  the  Court  by  proclamation 
unto  Monday,  the  third  day  of  June^  in- 
stant. 

Geo&ge  Kkox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  adjourn- 
ment at  the  Council -chamber  inGoyern 
ment-house,  at  Port  of  Spain,  in  the 
Island  of  Trinidad,  on  Monday  the  third 
day  ofJuna,  in  the  forly«fifth  year,  &c. 
[aa  before.] 

Present 

His  Excellenqr  the  Lieutenant  Governor. 

Proclamation  beine  dulv  made ;  in  con- 
sequence of  flutnial  law  being  ia  Cq;;^^ 
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adioaraed  Um  Court  by  pradiOMlloo  unto  I 
Mondajry  Ibe  tenth  day  of  Juna^  iutlMit 
OiOftOB  Kaos  Ckrk  of  tbe  Court. 


At  a  Court  bolden  fiunauit  toadjooni- 
nientat  the  Cooncil-cbamber  in  Govern- 
meot-boutej  At  Fort  of  8|mud«  in  the 
ItWnd  of  Tnnidad.  oo  Monday^  the  tenih 
day  of  Jmmtf  in  the  iQity«fiAh  year,  &c. 
[at  before. J 

Preeent 
His  Bicelleney  the  Lieutenant  Governor. 

In  consequence  of  the  intended  depar- 
ture of  Don  Francisco  De  Farfan, 
alleged  to  be  a  material  witness  on 
behalf  of  the  defendant,  with  the 
consent  of  Bfr.  Uaves  on  the  part 
of  the  prosecution,  the  said  Frmmdieo 
de  Fmrfan  was  called  and  sworn,  and 
ciamined  by  Mr.  Attorney  GemermL 

QnetiUm  l^rs<.— Where  were  tou  born 
and  what  is  your  profession  P — Anemer,  I 
was  born  in  this  uUnd,  at  St.  Joseph's, 
and  my  profession  is  that  of  a  pUnter. 

QMeitum  Serontf.— Were  jrou  not  the 
alcalde  of  the  first  election  m  the  crimi- 
nal prosecution  afainst  Luisa  Calderon, 
andror  how  long  a  time  did  you  offidatc 
therein  ?— Waiver.  I  was  alcalde  of  the 
first  election,  and  officiated  as  such  in  the 
business  of  Luisa  Calderon,  from  the  first 
of  January,  one  thousand  eight  hundnMl 
and  two,  and  continued  the  process  un- 
til the  proofs  were  completed,  and  then 
transferred  it  to  the  superior  tribunal. 

QiteitUm  Third, — What  did  you  undcr- 
stsod  by  the  superior  tribunal  l-^Aiumer, 
The  person  of  general  Picton,  in  whom 
all  the  powers,  civil  and  criminal,  of  the 
audience  of  Carraccas  were  uniieo. 

QiMsfum  Fomrtk, — How  do  you  know 
that  general  Picton  composed  the  supe- 
rior tribunal,  and  Uiat  all  the  powers, 
civil  and  criminal,  of  the  audience  of  Car- 
raccas were  united  in  him  1—- Answer,  Be- 
cause at  the  conquest  of  the  island,  by 
the  instructions  lef\  bv  seneral  Aber- 
crombie  to  Mr.  John  NiheTl,  he  was  or- 
dered to  continue  the  functions  of  his  si- 
tuation, aocordiug  to  the  tnstnictions  of 
funeral  Picton,  concerning  civil  matters ; 
ut,  in  criminal  matters,  no  sentence  was 
to  be  executed  without  the  approbation  of 
seneral  Picton :  of  course  that  constituted 
him  the  superior  tribunal. 

QnedUm  ^A.— Was  Mr.  Nihell  al- 
calde  of  the  first  election  at  that  period, 
and  where  are  those  Instructions  record- 
ed?—Waiver.  He  was,  and  the  instruc- 
tions are  copied  into  the  book  of  the  ca- 
bildo^  in  which  all  other  orders  and  com- 
missions are  registered. 

QmeMlion  SixlL — Did  you  conceive 
those  iostnictigiM  binding  ooyoii,  and  on 


all  oCber  aiioeeedliic  alfaldr?  ? — jlnrrf r 
Certainly. 

Qaofioa  &oea<A,— During  the  time 
the  process  of  Luisa  (^akleron  was  under 
your  cognianoe  as  alcaldepdid  Luisa  CaU 
oeroOy  Mr  mother,  or  Bermudcs  who  was 
her  defensor,  ever  allege,  that  she  was  un- 
der the  age  of  fourteen  years? — Anmer, 
hOf  never.  In  the  proceu,  throughout 
anany  declarations  and  escntos,  her  age 
appears.  In  one  drawn  by  the  defensor  of 
Qurloa  GoualeS|  it  is  said  that  she,  was 
fifteen. 

Qmeditm  SigkiL^Did  you  see  Luisa 
Calderon  in  ^ud,  at  the  time  of  her  be- 
ing piqueted,  or  at  any  otlier  timef — 
Antmer,  I  did  notsee  herat  the  time  of 
her  being  piqueted ;  but  I  saw  her  eight 
or  ten  days  afterwards. 

Qneeiim  Kinih. — Did  she  appear  sick 
or  lame  ?— Janrer.  No,  she  had  no  marks. 
Qmetiwn  TeiiM.— Did  she  ever  com- 
plain to  you  of  her  beins;  too  rigorously 
confined  or  ill-treated  by  the  gaoler, 
or  did  she  ever  apply  for  medical  aid  f — 
^asver.  Never;  on  the  contrary,  the 
wife  of  Carlos  Goniales  complained  to 
him,  that  Luisa  Calderun  was  at  large  in 
the  gaol  while  her  husband  was  close 
confined. 

Qneiiion  EIfoenih.^D'id  general  Pic- 
ton ever  give  you  any  orders  to  put  Jiuisa 
Calderon  m  irons,  or  in  any  mauner  in- 
terfere respecting  her  confinement? — 
Antmer.  No,  in  no  circumstance  what- 
ever. 

Question  TBtf/^A.— Are  you  a  gra- 
duated advocate  f-'jiiiivrr.  No. 

Question  mrteenth.-^Uom  came  you 
then  to  accept  of  the  office  of  first  al- 
calde ?— Jaiver.  Because  it  b  not  requi- 
site to  be  a  graduated  advocate  to  accept 
of  the  office;  and  because,  when  elected, 
a  fine  is  imposed  on  refusal  and  many 
other  disabilities. 

Question  Fourteenth. — As  not  bein» 
yourself  a  erailuated  advocate,  why  did 
you  not  call  one  in  to  be  your  assessor  f — 
Answer.  BcMcause  there  was  none  in  the 
island  after  Uie  departure  of  Don  Juan 
Jurado,  who  went  off  the  island  accord- 
ing to  the  orders  left  by  general  Aber- 
crombie  soon  after  the  conquest.  I  thiok 
that  order  is  to  be  I'uund  among  the  in- 
struclions  left  with  Mr.  John  Nihell, 
who  was  directed  to  act  according  to  his 
conscience,  without  tlie  aid  of  a  lawyer  ; 
and  that  sentences  eiven  without  the  aid 
of  a  law}'er  were  to  be  equally  valid. 

Quation  FijlLeenth.-^Of  what  age  did 
Luisa  Calderon  appear  to  you  at  the  time 
of  her  imprisonment  ?^^lajacr.  Sixteen 
or  seventeen. 

QuestUfn  Sixteenth. ~-D'\d  you  ever  see 
the  piquet  at  the  gaol,  and  what  was  its 
shape  and  duntusuius  Iw- Answer,  1 
never  saw  iL 
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QMettum  Seventemik.'^Do  jou  know 
what  prniishmenl  it  wl-^Ammer*  No^ 
only  from  hearsay. 

QueMtUm  EighteenHL-^lM  you  finish 
the  prosecution  of  Luisa  Calderon  P^iln- 
swer.  Yes,  as  far  as  to  the  final  sentence. 

Question  Nineteenth, — Did  it  appear  to 
you  that  she  had  been  justly  committed  and 
sentenced  ?  —Animer.  It  would  be  ridicu- 
lous to  think  that  she  was  not  guilty, 
after  the  proofs  in  the  process ;  wherem 
it  appears  that  she  introduced  Carlos 
Gonzales,  with  whom  she  had  carnal  in- 
tercourse, into  the  room  of  Pedro  Ruiz. 

Question  TWenlte/A.— Are  there  not 
tortures  made  use  of  by  the  lawt  of  Spain, 
and  what  is  the  nature  of  them  ?— iln- 
jwer.  Yes;  the  common  tortures  made 
use  of  by  the  laws  of  Spain  are,  to  tie  the 
thumbs  with  small  cords,  and  to  pull 
them,  and  other  tortures  which  I  cannot 
describe.  There  are  also  other  tortures, 
such  as  water,  fire,  burning  the  feet,  &c. 

Question  Tventy-Jirst.^-^Nns  the  crime 
of  Luisa  Calderon  of  such  a  nature  as  to 
legally  authorize  the  application  of  such 
torture  to  her  ? — Answer,  Yes* 

Question  TsDenty^seeomd^^-'Do  you 
know  Manuel  Robles  and  Raphael  Clian- 
do? — Answen  Yes. 

Question  IWii/y-fAirc(.—4)f  what  coun- 
try were  they,  and  what  was  their  gene- 
ral character  ? — Answer,  They  were  Spa- 
niards; Manuel  Robles  was  a  known 
borachion. 

Question  7Wii(^-ybiir(A.— Could  you 
credit  either  of  them  upon  their  oath  ? — 
Answer,  If  I  had  no  other  proofs  but 
their  oaths,  I  should  not  believe  them. 

Question  Twenty-iijlh, — Did  you  know 
one  Porto  Rico  ?-^iliiiiper.  Yes. 

Question  'Ihenty'tixth, — What  was  his 
situation  and  general  character? — An- 
swer, An  overseer  of  the  chained  negroes, 
and  a  borachion. 

Question  IWnfy-tevenM.— Where  are 
the  three  last-mentioned  persons  at  pre- 
sent ? — Answer,  They  are  in  London,  as 
I  have  heard. 

Question  Twenty- eighth. — As  a  native 
of  this  colony,  and  being  resident  in  it, 
state  its  political  situation  at  the  time  of 
its  conquest  by  Great  Britain?— ^a^irer. 
It  was  m  the  greatest  disorder,  on  account 
of  the  sort  of  anarchy  that  reigned  in 
every  part  of  the  administration. 

Question    Twenty-ninth,  —  Were  not ' 
rapes,  robberies,  murders,  assassinations, 
conflagrations,  and  conspiracies,  frequent 
and  unpunished  at  that  period  ? — Answer. 
Yes. 

Question  Thirtieth, — Did  you  know  ge- 
neral Picton,  and  what  was  his  charac> 
ter? — Anstter.  Yes,  particularly ;  he  was 
a  man  just,  disinterested,  and  capable 
by  his  talents  to  govern  all  men. 

Quation    Thirty-firH, — Did    general 


PkHmy  to  tour  knowledge,  commit  any 
act  of  cnieity  during  any  part  of  his  go- 
vernment }^-Antmer,  No ;  if  in  any  case 
he  ordered  punishment  it  was  necessary 
for  the  traDouillity  of  the  colony. 

Question  Thxriy-^oeond, — At  an  old  in- 
habitant of  this  colony  and  a  Spaniard, 
what  was  the  opinion  of  your  countrymen 
of  general  Pkton  f— -Jiuver.  Amongst 
the  honest  part  of  my  cotitrymen/he 
was  considered  as  a  man  of  considerable 
talents,  doing  honour  to  his  own  country. 

Question  Thirty-third, — Did  or  did  not 
this  colony,  after  general  Picton  took  the 
reins  of  government,  assume  a  new  as- 
pect? and  describe  it?*-Jfu»er.  It  h 
well  known  that  the  colony  gained  a 
great  deal 

Croas-eiamined  by  Mr.  JJcyet. 

First  Queitibii.— When  you  first  saw 
Luisa  Calderon  in  the  eaol,  in  what  part 
of  it  was  she  confined  ^Jeaver.  In  one 
of  the  rooms  above. 

Second  QttetlMMi.— Was  the  confined 
there  by  herself,  or  were  there  other  pri- 
soners with  her  ?— Jniver.  She  was  by 
herself. 

mrd  QireiKofi.F— Was  the  in  irons  7 
Ansmer,  She  had  a  kind  of  iron  in 
which  the  could  stand  and  sit.  but  which 
could  no  ways  molest  her ;  I  believe  that 
that  iron  was  only  put  on  when  I  visited 
her. 

FouHh  Qaeif Hm.r-Waa  that  iron  fast- 
ened to  the  floor  ? — Ansa^er,  I  did  not 
examine;  I  found  her  sittings  and  the 
iron  appeared  to  be  secured. 

Fifth  Qveifion.-*Coukl  the  take  exer- 
cise about  the  room  with  thai  iron^ — 
Answer,  I  have  already  sud  I  cannot  an- 
twer. 

Sigth  Quettum, — Did  you  see  her  in 
gaol  more  than  one  time? — Antmtr,  I 
taw  her  in  ^1  twice,  and  many  times 
on  examination  before  the  tribuiml. 

Seventh  Question,^Had  she  both  those 
times  irons  on  and  sitting? — Answer, 
Yes ;  I  always  found  her  in  the  same  si- 
tuation. 

Eighth  Qaeifum.  —  Will  you  swear 
that  she  was  fastened  by  those  irons  to 
the  spot  in  which  she  was  sitting  ?— Jn- 
smer,  I  have  already  answered  tluit  I  did 
not  examine  her  situation. 

Ninth  Question, — Was  she  always  sit- 
ting in  the  same  place,  when  you  saw 
her? — Answer,  Yes. 

Tenth  Qtieilton.— Did  you  ever  tee  the 
order  by  which  Don  Juan  Jurado  was  sent 
off  the  island  ^^Answer,  I  have  said  It 
was  public,  and  I  believe  it  is  in  the  in- 
structions. 

Eleventh  Question, — Have  vou  seen 
those  instructions  ? — Answer,  Yes. 

Tsselfth  Quettion,-^\%  that  order  con- 
tained in  them  ? — Antwer,  I  have  already 
said  I  am  not  &uce« 
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TkiHeenik  Qwifm.— Do  70U  not 
know  that  sli  the  torUimfannerly  appli- 
cable to  criminaliv  CDUUtiently  with  the 
lavs  of  Spain,  bad  loog  nrevioiiB  Id  the 
piqueting  of  Luita  Caloeion  been  re* 
pealed  F—ilnflMr.  No. 

JbartacarA  QwiCioa.— Did  you  ever 
kiMHv  any  of  the  tortuiea  vou  have 
■MotioQed  applied  to  criminals  in  this 
iiland  ?— ula»€r.  No,  I  have  no  know- 
ledge of  it 

FifUemik  OmiCmm.— During  the  go- 
venment  of  Don  Chacon,  was  Ibere  any 
piquet  established  in  thia  island  ?•— ^a- 
•pcr.  Not  that  I  know  of. 

8igU€iUk  QaerfMw— Qy  whose  order 
wms  the  piquet  erected }— ilaftver.  I  do 
not  know. 

Settnteenth  Qmakrn, — ^What  reasons 
have  you  for  saying,  that  if  you  had  no 
other  proofs  than  the  oaths  of  lUpbael 
Chando  and  Manuel  Robles,  you  would 
not  believe  them}— ilaiwer.  The  same 
that  I  should  have  of  any  other  vicious 
man  of  bad  conduct 

EigkteaUk  Oucifm.— Would  you  be- 
lieve Porto  Rico  on  hu  oath  f— Jajwrr. 
Less  than  the  others. 

Nintiuntk  Qucifim.— Whyf — Amwetr, 
JBecause  he  is  even  worse  than  the  others. 

TwtmiUik  QaesfiM.— Were  they  not 
all  officers  of  justice  under  you  in  the  go- 
'vemment  of  nnend  Pictoo  X^^AmgKtr, 
Yes. 

Tkemty-fir^  QaeitMa.— Did  they  not 
generally  attend  punishnients  of  all 
kinds f—ilnjvcr.  Yes. 

Twenty- Hcond  Quatimk, — ^Were  you  an 
alcalde  or  magistrale  during  the  Snanish 
RovernmentP — Anmttr,  Yes,  alcalde  of 
um  holy  brotherhood,  and  regidor. 

Ttccnty'dkird  Question. — Uow  was  jus- 
tice adniioistercd  in  those  days? — Ans, 
I  was  alcalde  of  the  holy  brotherhood 
before  the  arrival  of  governor  Chacon  : 
things  then  went  on  well,  and  after  that 
I  have  said  it  was  a  corrupt  fiovemment. 

Difenty'/oMrihQu€$tian. — Was  punish- 
ment of  death,  transportation,  or  torture 
ever  applied  before  sentence  was  com- 
pleted, during  the  Spanish  government? 
— Ammer.  Withoutnnal sentence  I  never 
•aw  a^y  nan  esecuted ;  I  have  seen  se- 
veral transported  during  the  Spanish 
time  without  process:  I  saw  no  other  tor- 
ture but  imprisonment,  in  order  to  dis- 
cover the  truth  from  criminals. 

FlAM"*.  Farfav. 

James  Meavt,  Interpreter. 

The  Court  then  adjourned,  by  procla- 
BiaUon,  until  Monday  the  seventeenth 
dayof  June  instant 

GxoaoB  liLKOx  Clerk  of  the  Court. 

A%  a  Court  holden  pursuant  to  ad- 
iHitnf  «l  the  Council-chamber  in 
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Govemmeu-houio,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  M«inday  the 
Ktemieentk  4mf  ifJumt^  in  the  forty-fifth 
year,  &c.  [aa  oem.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

ProdamatioB  being  duly  marie;  in 
coBsequeoce  ot  martial  law  being  in 
force,  adjourned  the  Court  by  proclama- 
tion, unto  Monday  the  S4th  day  of  June 
instant 

Oioaoi  Kvoi  CItrk  of  the  Court. 


At  a  Court  holden  pursoant  ta  ad- 
journment, at  the  Couincil-clwmber  in 
Govenuaent  house,  at  POrtofHpaiD,  in 
Che  Island  of  Trinidad,  on  Mondsy,  llir 
twemiy/anfik  day  of  Ja»f,  in  the  forty- 
fiAb  yeary  Ice.  [aa  tiefore.] 

Present 

liis  Excellency  the  Lieutenant  Governor. 

Proclaasationbeint  duly  made ;  in  con- 
sequence of  martial  law  being  in  forre, 
adjourned  the  Court  unto  Imday  the 
first  day  of  July  next 

GanBOK  Knox  Clcik  of  the  Court 


At  a  Court  holden  pursuant  to  ad- 
journment, at  the  Conneil-ehamber  in 
Governnsent-liouse,  at  Port  of  Spain,  in 
the  Island  of  Trinidad,  on  Monday  the 
firU  d^  of  Jmlwf  in  the  fo«ty-fifth  year, 
&c  [aa  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  maite;  in  con- 
sequence of  martial  law  being  in  furre, 
adjourned  the  Court  unto  klonda\  tlie 
eighth  day  of  July  instant 

Geoige  Kkox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  ad- 
journment, at  the  Coimcil-chamber  in 
Government-house,  at  Port  of  Spain,  in 
the  Ishmd  of  Trinidad,  on  Monday  the 
eighth  dmy  (fJ^fyt  in  the  forty-fifth  year, 
&c.  [as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  beingduly  made :  in  con- 
sequence of  martial  law  being  in  force, 
a4|ourned  the  Court  unto  Ncmday,  tlie 
fifleentl)  day  of  July  instant. 

Geoxge  Kkox  Clerk  of  the  Court. 


At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Chamber  in 
Oovertiment-housc,  at  Port  of  Spain,  in 
the  Island  of  Trinidad,  00  Monday  the 
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jyteenth  day  qf  July^  in  the  fprtyrfifth 
jrear,  &c.  [as  before.j 

Preaeot 

His  Excellencj  the  lieutenant GoTcrnor. 

Proclamation  being  duly  made,  Baron 
de  Montalembert,  a  ivitness  called 
on  the  part  of  the  Defendant,  and 
duly  sworn. — Examined  by  Mr,  At- 
torney General. 

lint  Quation, — Are  you  a  proprietor 
m  this  island  f — Answer,  Yes. 

Second  Question, — ^How  lung  have  you 
resided  here  ? — Answer,  Four  years  less 
than*  four  months. 

Third  Question. ^-D\d  you  know  bri* 
gadier-general  Picton,  and  what  was  his 
generalcharacter  as  a  chief  of  this  go- 
vernment?— Answer,  I  knew  him  very 
intimately ;  his  character  was  the  most 
honourable  and  most  respected,  that  a 
chief  could  desire  to  possess  in  his  govern- 
ment ;  I  wish  to  declare  that  I  came  to 
this  island  to  settle,  in  consequence  of 
the  honourable  report  .of  character  and 
reputation,  that  was  made  to  me  of  ge- 
neral Picton  by  his  majesty's  ministers 
his  grace  the  duke  of  Portland,  and  the 
r\ght  honourable  Heniy  Dundas. 

B.  D.  MOJEITALEMBERT. 

Alexander  Williams^  esquire,  doctor  of 
medicine,  called  on  the  part  of  the 
Defendant,  and  duly  sworn, — Ex- 
amined by  Mr.  Attorney  General, 

First  Question, — Are  you  not  a  pro- 
prietor in  this  island  1 — Answer.    Yes. 

Second  Question. — ^How  long  have  you 
lived  in  it  ? — Answers  Upwards  of  seven- 
teen years. 

Third  Question  —.Did  you  know  gene- 
ral Picton,  and  what  was  hiseeneral  cha- . 
racter  as  governor  of  this  isbnd } — Ans, ' 
I  did  know  him.  Hb  j^neral  character 
was  that  of  an  upright  just  governor,  and 
generally  esteemed  in  the  colony,  parti- 
cularly by  the  foreigners. 

ALfiXANDEft  Williams. 

John  Lynchf  esquire,  commandant  of  the 
quarter  of  Tacarigua,calledy  and  duly ' 
sworn  on  the  part  of  the  Defendant. ' 
-^Examined  ny  Mr.  Attorney  Ge-! 
neral.  j 

First  Question. — Are  you  a  proprietor 
in  this  island  ? — Answer,  Yes. 

Second  Question. — How  long  have  you  j 
resided  in  it  f — Answer,  Since  the  year : 
one  thousand  seven  hundred  and  eighty- ' 
seven. 

Third  Question.-^D'id  you  know  briga- 
dier general  Picton,  and  what  was  his  ge-' 
neralcharacter  as  governor  of  this  island  ? ' 
'^Answer.  I  knew  him  from  his  first  ar- 
rival;   and  bis    general  character   was 

•  So  in  the  original;  •'  all  but"  should  bc 
substituted  for  the  words/'  less  than.*' 
VOL.  XXX. 
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that  of  a  veiy  honest  jand  upright  man, 
esteemed  by  all  good  men  of  every  coun« 
tiy.  John  Lyxich. 

Chevalier  LomU  de  la  Sauvagere^  fot* 
merly  governor  of  Tolago,  and  now 
superintendant  of  the  police  of  the 
towo  of  Port  of  Spain  in  this  island, 
called  on  the  part  of  the  Defendant^ 
and  duly  Aworn^-^Examined  by  Mr« 
Attorney  General. 

First  Question. — ^Are  you  a  proprietor 
in  tliis  island  ? — Anaoer.  Yes. 

Setond  Question. — How  long  have  you 
been  resident  in  it? — Answer.  Ten  veari* 

Third  Question. — ^Did  you  know  briea- 
dier  general  Picton,  and  what  was  his 
^neral  character  as  governor  of  this 
island  ? — Answer.  I  knew  him ;  his  cha- 
racter was  that  of  a  man  calculated  to  go- 
vern a  colony,  and  knowinj^  how  to  keep 
svei^man  in  his  proper  situation,  and 
renoering  justice  to  all. 

Louis  n£  la  SAuvAOEREtf 

Benois  Dert^  esquire,  called  on  behalf 
of  the  Defendant,  and  duly  sworn. 
— ^Examined  by  Mt.  Attorney  Gene- 
roL 

First  Qftestian. — Are  you  «  proprietor 
in  this  island? — Anss^er,  Yes. 

Second  Qjuestion. — How  lone  have  you 
I'esided  in  it  1 — Answer,  More  wan  twenty 
years. 

I%ird  Question. — ^Did  you  know  briga^ 
dier-seneral  Picton,  and  what  was  his  ge- 
neralcharacter ? — Answer.  I  knew briga- 
(Tier-gencral  Picton,  and  his  chmcter 
,was  that  of  a  man  who  made  himself 
feared  and  beloved  by.  all.  Debt. 

Andrew  Clarke^  esquire,  called  qn  the 

part  of  the  Defendanl,  and  duly 

8wom.^£x8miDed  by  Mr.  Attorn^ 

General, 

First  Question. — Are  you  a  propiietor 

in  this  island  ? — Answer,    Yes. 

Second  QueHimr-^How  Vmg  have  you 
been  resident  in  it  ?— ^mynrr.  Sixteen 
years  and  iipwards. 

Third  Q»ifis<i9fi.— Did  you  know  bri- 
gadier general  Picton,  and  what  was  hit 
{lenerai  character  as  goven^or  of  this 
islandl— Answer.  I  knew  him,  and  I  be« 
lieve  the  respectable  part  of  the  commu- 
nity thought  favourably  of  his  character. 

Andrew  Clarke. 

James  Metiver^  esquire,  garrison  sur- 
geon, called  on  the  part  of  the  De- 
fendant, and  duly  sworn.— Examined 
by  Mr.  Attorney  GeneraL 

First  Que^Um. — Are  you  a  proprietor 
in  this  island  ? — Answer.  I  am. 

Second  Question. — How  long  have  yot* 
been  resident  in  it  ? — Anssser,  Since  the 
twenty  first  of  March  one  thousand 
hundred  and  nine^ight. 
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TkM  i^oKon.— Did  tou  know  briga- 
dier general  PictoDy  and  what  was  his 
^nenl  chaiacter  as  coveraor  of  this 
Miaud  f — Anmer.  I  dw  know  him  inti- 
mately, and  his  character  was  that  of 
an  able  good  oflBcer,  and  a  good  go- 
iremor.  He  was  considered  to  have 
mainlaiiied  the  island  in  peace  and  tran- 
<|uillity  with  great  difficulty. 

James  MrrrTea. 

Wineent  Fainee^  esquire^  commandant  of 
ll;e  quarter  of  Ventilie, called  on  the 
part  of  the  Defendant,  and  duly  sworn. 
— Eiamioed  by  Mr.  Attorney  Ce- 
neiTM* 


Thtt  CZaeifMm.'Are  you  a  proprietor 
m  this  island  f — Ammer.  Yes. 

Second  Qaesf ion  .~Huw  long  hare  you 
feen  resident  in  it? — Anmtr,  Eighteen 
Tears,  during  fourteen  of  which  1  liave 
keen  employed  in  the  service  of  govern- 
ment. 

Third  Qiresrioft.— What  was  the  sUte 
ef  the  colony  at  the  period  of  it  capture? 
— Awtmtr,  When  captain  Vaugban  of 
the  Alarm  frigate  came  here,  the  people  of 
colour  broke  open  the  magazine  of  arms, 
and  armed  themselves,  contranr  to  the 
orders  ofgovemment,  for  many  days;  that 
when  tranquillity  was  re-established,  a 
hirge  quantity  of  these  arms  remained 
in  tne  possession  of  the  people  of  colour; 
that  tbtir  whole  race  was  in  a  slate  of 
insubordination  when  the  colony  was 
captured. 

rourth  Question, — ^Did  you  know  bri- 
gadier-eeneral  Picton,  ana  what  was  his 
general  character  as  governor  of  this 
colony? — Anncer.  I  knew  general  Pic- 
ton^ I  considered  that  he  at  the  capture  of 
the  island  restored  tranquillity,ana  caused 
commerce  and  agriculture  to  flourish;  and 
as  far  as  I  was  acquainted  with  him,  he 
always  was  just.  Vt.  Patrice. 

Chevalier  de  Cmnna^  regidor  of  theca 
bildo,  called  on  the  part  of  the 
Defendant,  and  duly  sworn.— Exa- 
mined by  Mr.  Attorney  General. 

First  Question. — Are  you  a  proprietor 
in  this  island  7 — Answer.    Yes. 

Second  Question, — How  long  have  you 
been  resident  in  it? — Answer.  Since  the 
year  one  thousand  seven  himdred  and 
ninety-three.. 

Third  Que^ion, — ^Did  you  know  bri- 
gadier-seneral  Picton,  and  what  was  his 
ffeneral  character  as  eovernor  of  this 
island? — Answer.  I  knew  hira  inti- 
mately; wiien  I  arrived  in  this  colony 
there  were  a  number  of  very  bad  subjects 
in  It,  and  it  was  threatened  with  a  ge- 
neral subversion  of  good  order ;  brigadier- 
genoral  Picton  restored  ocder,  maintained 
^fanquillity,  protected    justice,    main- 

iMM  the  police,  protected  commerce 
'  tho  UnpWtation  of  proviaons,  tripled 


the  value  of  land  in  cultivation ;  and  I  al- 
ways knew  him  to  be  extremely  just  to- 
wards all  the  inhabitants  of  the  colony, 
without  any  pr^udice  to  any  of  the  va- 
rious foreigners  to  it. 

Lb  Cb**.  oe  Gakhes. 

Etienne  Msingot^  esquire,  formerlycom- 
missary  of  population,  and  now  as- 
sistant in  the  surveyor-generaPs  de- 
Krtment,  called  on  the  part  of  the 
sfendant,  and  duly  sworn. — Exa- 
mined by  Mr.  Attorney  CeneraL 

First  Questiom^^Art  you  a  proprietor 
in  this  island  ? — Anssptr.     Yes. 

Second  Qutstiom. — How  long  have  you 
been  resident  in  it? — Answer.  Since 
January,  one  thousand  levsn  hundred 
and  ninety-three. 

Third  Questimi. — Did  vou  know  bri- 
gadicr-oeneral  Picton,  and  wlut  was  his 
general  character  as  governor  of  this 
island? — Answer.  I  knew  him  intimate- 
ly. As  a  proprietor  I  always  found  pro- 
tection and  justice  from  him,  and  his 
general  character  was  that  of  one  who 
administered  justice  to  alL 

Maixoot. 

Comte  de  Castellet  called  on  the  part 
ofthe  Defendant,  and  duly  sworn. — 
Examined  by  Mr.  Attorney  General, 

First  Question. — Are  you  a  resident  and 
proprietor  in  this  colony  ? — Answer.  Yes. 

Second  Question. — Did  you  know  bri- 
gadier-general Picton,  and  for  what  time? 
-^^luver.  I  have  known  him  very  well 
since  one  thousand  cieht  hundred. 

Third  Question. — What  was  his  ge- 
neral character  and  conduct  as  governor 
of  this  island? — Answer.  He  merited 
the  warmest  praises  ofthe  inhabitants  of 
this  colony,  and  I  entertained  for  his 
character  the  highest  esteem. 

C*.  De  Castellet. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  by  prochima- 
tion  unto  Monday,  the  twenty-second 
day  of  July  instant. 

George  Knox  Clerk  ofthe  Court. 

At  the  Court  holdcn,  pursuant  to  Ad- 
journment, at  the  Council-chamber  in 
Government-house,  at  Port  of  Soaiu  in 
the  Island  of  Trinidad,  on  Monuay  the 
twenty-second  day  of  July,  in  the  lorty- 
fif\h  year,  &c.  [as  before.  J 

Present 

His  Excellency  the  Lieutenant-Governor. 

Proclamation  being  duly  made ;  Don 
Fcdro  Reyes  Brow,  the  vicar-gcncral,  pro- 
duced the  exhibit  marked  £,*  and  hereunto 
annexed ;  and  on  his  being  duly  sworn  to 
the  truth  thereof,  the  same  was  filed  and 
read. 

•  See  it  infr^ 
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Juan  Santiago f  free  coloured  oiaOy  called 
CD  the  part  of  the  Defendant,  and 
duly  sworn.  —  Examined  by  Mr. 
Attorney  General. 

Firtt  Quettion,^yih2ii  is  your  name? 
Answer.    Juan  Santia«). 

Second  Question. — Have  you  no  other 
name  l^Annoer.  Jacobi  is  my  surname. 

Third  Quation. — How  do  you  sign 
your  name? — Answer,  Juan  Santiago 
Jacobi. 

Fourth  Qttestum, — ^Where  were  you 
born  ? — Answer,    At  Curacoa. 

Fifth  Question — Does  not  the  name 
of  Jacobi  signify  the  same  as  that  of  San- 
tiago in  the  Curacoa  dialect  ?—^iisa;er.  I 
^0  not  know. 

Sixth  Question. — You  are  the  godfa- 
ther of  Luisa  Calderon;  bad  she  any 
other  and  what  name  given  to  her  be- 
sides Liiisa  at  the  time  of  her  baptism  ? — 
Answer.    No. 

ScnefUh  Question. — Do  you  know  the 
mother  of  Luisa  Calderon,  and  where  is 
she  from  ? — Answer,  I  know  her,  and  she 
is  from  C'ariaco. 

Eighth  Question. — ^Was  she  not  a  slave, 
to  your  knowledge  and  information? — 
Answer,  I  do  not  know ;  I  have  always 
known  her  as  a  free  woman. 

Ninth  Question. — Where  did  you  first 
know  her? — Answer,    Here  in  Trinidad. 

Icnth  Question. — What  was  the  real 
name  of  the  mother  of  Luisa  Calderon  ? — 
Answer.  I  only  knew  her  by  the  name 
of  Maria  Calderon  ;  she  might  have  had 
one  name  in  the  church,  and  another  in 
the  house. 

Eleventh  Question.-^Did  you  ever  hear 
her  called  by  any  other  name  than  that 
of  Maria  Calderon  ? — Answer.    Never. 

Cross-examined  by  Mr.  Hayes, 

First  Question. — Do  you  know  Luisa 
Antonia,  the  daughter  of  Maria  Nunes? 
'^Answer,    No. 

Second  Question, — Are  you  sure  that 
you  never  stood  as  godfather  on  the  ^5tb 
of  August,  one  thousand  seven;hundred 
and  eighty'six,  to  a  girl  of  that  name  ? — 
Answer.  I  never  stood  godfather  to  any 
other  child  but  that  of  Maria  Calderon  ? 

Third  Question. — Did  Perc  Antonia 
Alvarado  christen  Luisa  Calderon  f — 
Answer.  No;  father Aneses. 

Question  by  Mr.  Attorney  General. — 
Who  was  the  godmother  with  you  at  the 
baptism  of  Luisa  Calderon? — Answer, 
Luisa  Villegas.  Juan  Saktiago. 

Count  de  Loppinott,  brigadier-general  in 
the  militia  of  this  island,  called  on 
the  part  of  the  Defendant,  and  duly 
sworn.— Examined  by  Mr.  Attorney 
General. 

First  Question. — Are  you  a  proprietor 
in  this  island  I^Answer.    Yes, 
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Second  Qtcesfton.— How  long  have  yon 
been  resident  in  this  island  l—Answer, 
Five  years  and  upwards. 

Third  Question, — ^Did  vou  know  brt* 
gadier-eeneral  Piclon,  and  what  was  his 
general  character  as  governor  of  this 
island  ? — Answer,  I  knew  brigadier-se- 
neral  Picton  as  governor  in  chief  of  this 
island.  I  saw  him  govern  withall  dignity, 
loyalty,  and  perfect  justice ;  with  a  firm- 
ness which  secured  the  tranquillity  of  tlie 
colony,  to  the  satisfaction  ofevery  honest 
roan,  and  which  repressed  all  the  evil 
minded  persons  in  it.         Loppinott. 

Lazare  Achard^  esquire,  called  on  th« 
part  of  the  Defendant,  and  'duly 
sworn, — Examined  by  MT,Att^nu^ 
OeneraL 

First  Question, — Are  you  a  propsietor 
in  this  island  1-- Answer,    Yes. 

Second  Question. — How  long  have  you 
been  resident  in  it? — Answer,  Eighteem 
years. 

Third  Question  — Did  you  know  bri- 
gadier-general  Picton,  and  what  was  hit 
general  character  as  governor  of  this 
island  f-^Answer,  I  knew  brigadier-ge- 
neral Picton  as  a  just  man  andof  integrity^ 
and  I  shall  always  owe  him  an  eternal 
gratitude  for  having  preserved  my  lifo 
and  fortune  by  bis  courage,  activity,  and 
abihties,  in  times  when  we  were  threat- 
ened with  fire  and  the  malevolence  of 
the  negroes  and  other  vagabonds,  who 
only  waited  for  a  favourable  moment  tv 
cut  our  throats.  L.  Achard. 

The  Honourable  John  Nihell^  esquire, 
member  of  his  majesty's  council  of 
this  island,  and  judge  of  the  court 
of  consulado,  &c.  called  on  the  part 
of  the  Prosecution,  and  duly  sworu. 
— Examined  by  Mr.  Hayes, 

First  Question-. — How  long  have  jroit 
resided  in  this  colonyi — Answer,  be- 
tween nineteen  and  twenty  years. 

Second  Question, — At  the  time  of  the 
conquest  of  the  island  by  the  British,  did 
murders,  rapes,  conflagrations,  and  otticr 
crimes  of  that  description,  go  uppu- 
nished  ? — Answer.    I  never  heard  of  any. 

Third  Quation, — Was  you  an  officer  of 
justice  at  that  time  ?— ^ytswer.  1  was 
alcalde  of  the  first  election. 

Fourt4i  Question. — If  such  crimes  had 
been  committed,  would  you  not  have  been 
the  person  most  likely  to  have  heard  of 
them?  and  would  you  not,  by  virtue  of  your 
office,  have  prosecuted  them  for  those  of- 
fences?— Answer.  I  should  certainly  have 
heard  of  them,  but  I  was  not  the  person 
most  likely  to  hear  of  them ;  for  these 
criminal  cases  were  in  general  tried  be- 
fore the  auditor  in  the  governor's  tri- 
bunal; criminal  causes  were  generally 
tried  before  the.  governor  and  auditor; 
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and  although  the  alcaldes  were  competent 
to  take  ooffDiiance  of  crimiDal  cauies,  I 
nerer  heara  of  any  criminal  cauio  beine 
carried  before  them  during  the  Spanish 
time. 

Fifth  Quettion. — ^From  your  know- 
ledge of  general  Chacon,  then  at  the 
head  of  tlie  government,  do  you  believe 
that  he  would  have  permitted  a  man 
charged  with  crimes  such  as  before  stated 
to  nave  remained  in  the  island  without 
trial?  and  in  case  of  conviction,  would  he 
not  have  ordered  puuishment  ? — Answer. 
J  certainly  found  frem  my  knowledge  of 
governor  Chacon,  and  believcxl  him  ut- 
teriv  incapable  of  any  such  injustice ;  we 
all  Know  that  he  could  not  Kave  ordered 
punishment,  without  the  approbation  of 
the  audience  of  Carrecas ;  but  as  fiu*  as  in 
him  lay,  he  certainly  would  have  ordered 
the  execution,  and  would  not  have  dared 
to  act  otherwise. 

Cross-examined  by  Mr.  AUomey 
General. 

Firtt   QueslUm. — ^Ilad  vou   any  com 
mission  or  instructions  irom  sir  Ralph 
Abercrombie;  if  yea,  produce  them? — 
Jimaper.  Yes. 

[The  witness  then  produced  the  ori- 
ginals and  the  exhibits  marked  Fand 
G*,  as  true  copies  thereof] 

Second  Qvetfm.^Whftt  was  the  situa- 
tion political  and  civil  of  this  island  pre- 
▼1008  to  the  conquest  of  it? — Antwtr. 
For  several  months,  and  even  years,  im- 
mediately preceding  the  conquest,  the 
English  and  other  good  people  of  the 
colony  considered  themselves  in  con- 
stant danger  uf  assassination,  or  of  being 
guillotined. 

Third  Qttettum, — ^Was  not  you  your- 
self shot  at,  and  nearly  murdered  in  the 
streets  ? — Answer.  I  certainly  was,  on  the 
eighteenth  of  May,  one  thousand  seven 
hundred  and  ninety-six,  in  company  of 
aeveral  respecUble  inhabitants,  while  in 
the  actual  exercise  of  magisterial  duties, 
I  being  then  alcalde  of  the  second  elec- 
tion. A  Negro  was  mortally  shot  near  me, 
another  was  wounded,  and  a  relation  of 
mine  who  stood  close  to  me  received  a 
ball  in  the  skirts  of  his  coat 

Fourth  Question. — Were  the  nerpetra- 
tors  of  these  outrages  apprehenaed,  and 
punished  by  the  Spanish  government  ? — 
Ansacer.  They  certainly  uere  not ;  but 
thisproceedd  from  their  immense  num- 
bers in  the  colony,  and  the  trifling  force 
which  the  government  had  for  its  pro- 
lection. 

Fifth  Queition — Do  vou  mean  to  say, 
then^  that  there  existed  in  this  colony  a 
considerable  faction  which  overawed  it? 
^—Answer,  I  certainly  mean  to  say  so; 
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and  that  faction  was  so  very  considerable 
and  so  powerful  that  Mr.  Chacon,  after 
the  island  was  taken,  oAen  assured  me 
that  peace  and  quietness  could  not  be 
preserved  in  the  colony  with  a  garrison 
of  fewer  men  than  three  thousandVegular 
British  troops. 

Sixth  QifMium.— Were  not  the  French 
very  numerous,  and  the  then  revolu- 
tionary priuciples  of  France  very  strong 
among  all  colours  and  classes  in  the 
cok>ny? — ifnsver.  Most  certainlv. 

Seventh  Qaeflieit. — ^Did  not  brigadier 
general  Picton  preserve  order  and  tran- 
quillity in  the  colony,  after  the  capture  P 
— Amtwer.  He  certainly  did. 

Eighth  Question. — To  what  do  you  as- 
cribe ii7— Answer.  To  the  6rmness  of 
his  government,  and  his  apparent  deter- 
mination to  suffer  no  such  principles  to 
remain  in  the  colony ;  in  consequence  of 
which,  in  a  very  short  time,  the  principal 
leaders  of  the  faction  before  described 
disappeared,  and  the  others  of  the  party 
remamed  quiet  and  peaceable. 

Ninth  Question. — To  wliat  do  3'ou  as- 
cribe the  present  flourishing  situation  of 
t  his  colomr } — Answer.  I  certainly  ascribe 
it  to  the  nrmness  and  uniform  conduct  of 
general  Picton,  in  giving  ample  protec- 
tion to  all  good  and  peaceable  subjects, 
and  driving  from  it  all  of  a  contrary  cha- 
racter. JOHK  NlUELL. 

Maria  Calderon  called  on  the  part  of 
the  Defendant,  and  duly  sworn. — 
Examined  by  Mr.  Attomejf- General, 

First  Question. — Were  you  born  a 
slave  ? — Ansm>er.  No,  I  was  bom  free. 

Second  Question. — What  was  your  mo- 
ther's name  ? — Answer.  Domingua  Nuiles. 

Third  Question. — Why  was  she  called 
Domingua N lines? — Answer.  Because  her 
parents  might  be  of  that  name. 

Fourth  Question. — Was  your  mother  a 
slave  ? — Answer.  No,  my  mother  is  free. 

Fi^h  Question. — Was  your  mother 
bom  in  wedlock? — Answer.  No. 

Sixth  Quesltoa.— \V  ere  you  born  in 
wedlock? — Answer.  No;  I  am  called 
Calderon  because  my  father^  who  was 
called  Calderon,  was  going  to  marry  my 
mother,  but  afterwards  it  was  broke  off. 

Seventh  Question. — Who  baptized  your 
daughter  Luisa.' — A  nswer.  Father  A  neses. 

[An  entry  of  baptism,  made  in  page 
one  hundred  and  fifty- eight  of  the  He* 

fistry  of  the  baptisms  of  the  old  inha- 
itants  of  this  colony,  of  the  date  of  the 
sixth  of  September,  one  thousand  seven 
hundred  and  eighty-six — as  follows : 

'*  Luisa  Antonia  Parvula — Eu  seis 
**  dias  de  Sept',  de  mil  set  ochenta  y 
**  seis  anos  yo  Fr.  Jpli.  Ant*.  Alt)erado 
''cura  coadjutor  cic  la  parroq*.  del 
"  pu".  de  Espana  certifico  que  en  csta 
**  parroq*.  l>auteie  solemnemcote  pust 
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^  fllao  J  chritnfft  i  Lnte  Aoionk  de 
**  doce  dias  nicida  b^  de  If  aim 
**  Niif'ct  parda  libra  Aieroo  ma  Padri- 
^  ism  Jaad  Santiago  y  Laisa  Antonia 
*^a  Quieaes  adverty  au  obligf*.  y 
**  wptrW.  parentaseo  y  para  que  contte 
**  lo  firmoy  de  ello  d^  fee  Pa.  Jph. 
**AiiT*.  ALVAaADOy^ — was  read  to 
Maria CalderoOy  the  witness;  she  said 
that  Padre  Alvarado  oouldnot  make 
such  declaration.] 

Seunik  ClaeifacMi^— Was  not  Juan  San- 
tiago and  Luiaa  Antonia  the  sponsors  of 
your  daughter  '  Luiaa  f — Anmer^  Yes, 
lAiisa  Antonia  is  the  name  of  Luna 
ViUegas. 

Eigktk  Queieioii.— Did  not  you  say 
that  your  daudbter  Luisa  wasbom  oin  the 
anniversary  of  St.  Louis?— JfMMT.  Yes^ 
on  the  tweoty-6ftb  of  August 

Ninth  QtieffiM^— Was  Juan  Santiago 
godfiitber  to  any  other  of  your  diildren? 
— Ammer,  No. 

Tenth  QveKiiiik— -Was  not  Lnisa  Cal- 
deron  christened  by  the  name  of  |4iisa 
Antonia  the  name  of  her  godmother  ?— 
Angmer. — Yes,  she  was  christened  Luisa 
Antonia* 

The  mark  of  X  llAazA  Caldbkov. 
James  Msavt,  Literpreter. 

The  Court  then  adjourned  lo  Thtirsday, 
the  first  day  of  August  neit.    • 

George  Kvoi  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journmeot  at  the  Council-chamber  in 
Govemment^housc^  at  Port  of  Spain  In 
the  Island  of  Trinidad,  on  Thursday  the 
fnt  day  tfAtigitti,  in  rae  forty-fifth  year, 
&c.  [as  before]; 

Present 

His  Eicellency  the  Lieutenant  Goifemor. 

Proclamation  being  duly  made ;  JUiehoUB 
Saint  Pe,  esquire,  kte  alcalde  of 
the  second  election,  called  and  duly 
sworn.— Etamined  by  Mr.  Amm^ 
ij^erml,  on  the  part  of  tlM  Defends 
ant. 

Firit  QiieflJM.— What  is  your  age 
and  profession  ?— Jnawer.  My  age  is  fiAy- 
siz  years  and  upwards,  and  my  profession 
that  of  a  planter. 

Second  Quetf ion.— Where  you  bom?* 
i^Awtwer.  At  Bayonne  In  France. 

Third  Quation. — How  loncliave  you 
been  resident  in  this  colony  7— iliisver. 
Twenty-eisht  years  and  upiwds. 

Fourth  Qnettian. — Had  you  any  public 
employment  during  the  Spanish  jgovem- 
ment? — Antwer,  I  was  regidor  m  1784 
and  1787  ;  I  was  also  alcalcM  de  Bario  the 
two  foUowiug  years,  and  commandant  of 
the  quarter  of  La  Brea  afterwards. 

*  So  in  the  original. 


A.  B.  ins.  i^n 

PM  Qftntiam^UMi  yoo  iny  public 
empbynMOU  after  tbd  conquest  of  the 
island,  and  what  were  tbey?— Answer.  I 
wu  member  of  a  committee  of  seven  in- 
habitants, which  were  established  here  for 
the  juddng  Nemos  accused  of  poison- 
ing; I  oefiore  It  was  in  tlia  year  one 
thousandeight  hundred.  Iwaaalcadein 
Ofdinanr,  eleclsd  by  tlie  eabildo,  in  the 
year  ewiteai  Inmdrad  and  two,  and  I 
was  re-elected  in  1808.  1  am  not  now  ha 
any  public  employmetit 

Smt/A  QaeifMNi.— Wu  it  Inryour  oiden 
as  aleade,  tbet  the  pMweedings  in  tlw 
esse  of  Luisa  Calderon,  were  deFivered  to 
to  M.  Begorratf— ^N«Mr.  Thmr  were 
once  delbered  to  lilm  on  his  petRldn  to 
Mr.  Black  and  n^yielf  ;  and  aftenrerds  a 
second  dmob  lgrlM8DdMr•LB^glo0,in 
the  presence  of  Mr.  Castro. 

StPiiah  QaeriMMkr-Was  notao  eiami- 
nation  of  those  proceedings  made  bv  Mr. 
Dq^uiwt,  In  yomr  presence, and  in  that  of 
Mr.  Lamdon,  ind  also  of  Mr.  Castro  7— 
AnMfer.  Yes,  s  few  days  befiire  the  meet- 
fattof  this  Court. 

ISghtk  QaoiiMk— Did  Mr.  Betomt 
liiake  eny  and  what  observations  to  Mr. 
Castro,  In  your  presence  and  In  ^tof 
your  colli^Kue,  on  the  proceedingsf— 
itfUMrw— He  made  many  on  the  doubling 
down  of  leaves  In  tlie  process;  lie  asked 
Castro  If  he  had  any  oqjection  to  declare 
the  whole  trotli  relative  to  that  business. 
Mr.  Csstro  replied  that  he  had  none^ 
that  be  would  declare  the  truth  bdbre 
any  tribunal  whatever:  Mr.  Begorrat 
then  said,  <<  Very  well,  ^;  I  observe  that 
yoo  have  made  some  omlssloiM^  and 
some  negligences.  YoatooScthededar^ 
tlons  yourself  In  roach,  andlseajhat  it 
is  In  another  parson^  bandi^rfitlng;  that 
they  ire  written  lair.  I  do  not  peroeivo 
Mther  that  yoo  have  entered  in  the  pro- 
cess four  eatn^icial  decbratloiis,  of 
Which  two  were  of  Luisa  Gelderon  and 
the  othf»  two  of  Carloa  OooMlea;  I  do 
not  either  perceive  in  the  heading  of  the 
deelatatidn  the  age  of  Luisa,  thmighshe 
was  questioned  to  that  matter.'' 

HUUk  Qaeif  toa^^Did  Mr.  Castro  make 
any  and  what  answers  to  these  observa- 
tionst— iiaiwer.  Mr.  Castro  answered  to 
Mr.  Begorrat:  ^  Sir,  you  ought  to  recol- 
lect that  at  that  time  we  were  very  busy 
with  judicial  proceedings  of  the  most 
diffictut  nature,  and  principally  the  busi- 
ness of  Walton's  tavern,  about  which  we 
were  obliged  to  take  a  great  number  of 
declaiations  from  many  persons  impli- 
cated, particularly  Mr.  HIgham.  We 
took  the  decUurations  in  rough  to  finish 
them  soon,  and  my.derk  eo^BjM  them 
afterwards  fiur,  and  I  am  sore  Oat  he  hu 
forgot  to  put  the  age;  8nd  it  Is  certain 
that  she  was  questioned  as  to  her 
and  that  she  dodirsd  tbiil  slie  wsi^ 
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than  fourteen.**  I  remember  that  Mr.  Be- 
gorrat  then  replied  i  **  But,  sir,  you  ought 
to  have  the  rough  drafts ;  be  to  kind  at 
to  look  for  them,  as  they  mav  be  wanted.** 
Sdlr.  Castro  answered,  **  that  is  impos- 
sible, rov  clerk  did  not  return  tliem  to 
me,  and  I  believe  he  has  destroyed 
them." 

Tenth  Qiccsfioii.~Did  Mr.  Bcgorrat 
threaten,  or  in  any  way  menace  Mr. 
Castro,  or  behave  improperly  lo  him  f — 
Aniwer,  Oh,  no;  never. 

Eleventh  Qfuttion, — Does  not  Mr. 
Castro  claim  to  be  a  regidor  of  CabiUlo, 
and  under  what  pretence  ? — Antwer.  Yes, 
he  claims,  because  he  bought  the  office 
at  public  vendue,  when  it  was  sold  for 
the  t>enefit  of  the  king  of  Spain.  He  was 
obliged  by  the  laws  to  procure  the  con- 
firmation of  the  place  within  the  term  of 
five  years.  He  has  never  received  such 
confirmation,  and  when  it  is  not  received 
the  situation  becomes  vacated. 

Twelfth  QuektioH. — Are  you  a  graduated 
advocate? — An$wer.  No. 

Thirteenth  Question. — llow  came  you 
to  accept  the  employment  of  alcalde 
without  being  graduated  ? — Answer,  Be- 
cause planters  are  nominated  to  the 
situation,  and  obliged  to  accept  it  under 
penalties  and  incapacities. 

Fourteenth  Queition, — In  the  several 
criminal  and  civil  suits  which  you  have 
decided  as  alcalde,  did  vou  ever  call  in  a 
graduated  assessor  ? — Answer,  It  was  im- 
possible, there  being  none. 

Fifteenth  Question. — What  did  you 
consider,  at\cr  the  conquest,  as  the  supe- 
rior tribunal  of  the  colony? — Ansvcr, 
General  Pictun ;  because  the  audience  of 
Carracas  had  no  further  jurisdictiou,  and 
en  account  of  the  obligation  under  which 
we  were  placed  to  retcr  to  the  approba- 
tion of  general  Picton. 

Sixteenth  Question. — Were  any  instruc- 
tions of  sir  Ralph  Abercrombie*s  known 
to  you  respecting  that  point  ? — Answer. 
It  was  public  and  notorious,  that  genera! 
Abercrombic  had  given  instructions  to 
Mr.  Picton,  but  I  did  not  see  them ;  but  I 
jud^d  from  the  ample  instructions  given 
to  Mr.  Nihe.ll  bv  sir  Ralph  Abcrcrouibie. 

Seventeenth  Question. — What  was  the 
political  situation  of  the  colony,  and  the 
Ktatc  of  its  interior  police  at  the  time  of 
the  conauest? — Answer,  The  political 
state  of  the  colony  was  very  afllicting ; 
the  police  was  inefficient,  though  it  had 
been  very  good  some  time  before.  It 
was  very  dangerous  at  the  time  of  the 
conquest  to  do  any  acts  of  severity  in 
police,  because  the  government  did  not 
think  they  had  sufficient  force  to  repress 
disorders ;  and  when  coniplaiiits  were 
made  of  any  aggravating  nature,  the 

fovcrnmcnt  persuaded  them  to  palicnre. 
'because  of  this  was  a  numerous  popula- 


tion, consisting  of  various  characters  of 
different  opinions,  and  the  bad  doctrines 
which  had  been  adopted  here  among  the 
free  and  enslaved,  and  among  some 
whites  also. 

Eighteenth  Qnestion. — Did  not  fiagrant 
crimes  pass  with  impunity  ? — Answer, 
When  I  first  became  resident  in  the  town 
until  1789,  there  were  many  assassina- 
tions; some  were  punished  and  some 
were  not;  masters  were  murdered  by 
their  slaves,  and  whites  who  had  assas- 
sinated whites;  since  then, until  the  cap- 
ture of  the  island,  I  remained  on  my 
estate. 

Nineteenth  Question. — ^Did  jfou  know 
general  Picton,  and  what  was  his  general 
character? — Ansa^er,  I  knew  him  since 
one  thousand  seven  hundred  and  ninety- 
eight  ;  and  he  was  a  man  of  good  morals 
and  practice;  frank,  impartial,  disinte- 
rested, zealous  fur  his  majesty's  service, 
and  for  the  preserving  the  cobny.  There 
are  very  few  inhabitants  of  those  who 
were  here  before  the  capture  of  the 
colony,  who  do  not  believe  they  owe  to 
his  vigilance  their  whole  security. 

Question  Twentieth. — Was  be  of  a 
wicked  and  cruel  disposition  ? — Answer. 
I  never  saw  any  instances  of  it. 

Questiitn  Twenty-first. — Do  vou  know 
whether  the  application  of  the  torture 
exists  under  the  Spanish  law  ? — Answer, 
It  did  exist,  and  does  exist,  as  I  never 
heard  it  had  been  abolished. 

Question  Twenty-second. — As  long  re« 
sident  in  this  colony,  holding  public  em* 
ployinent  under  the  Spanish  and  English 
oovcniments,  was  you  acquainted  with 
Manuel  Robles  and  Raphael  Chando, 
and  what  was  their  general  character? — 
Ansncr.  1  knew  tliem  al^uazils  of  the 
Cabildo  while  I  was  a  member  of  it.  They 
were  men  of  bad  enough  morals,  often 
drunk. 

Question  Ticenty-third. — Do  you  know 
Juan  Montes,  aud  what  was  his  cha- 
racter?— Answer,  I  knew  him  for  two  or 
three  years ;  he  was  a  troub^^me  and 
turbulent  man. 

The  witness  was  then  cross-examined 
by  Mr.  Hayes  on  the  part  of  the 
Prosecution. 

Question  — Were  Manuel  Robles  and 
Raphael  Chando  usually  employed  during 
the  government  of  general  Picton  as 
alguazils  to  attend  punibhments  ? — Ans, 
Yes.  N*.  Saim  Pe. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  unto  Monday 
the  5th  day  of  Aui;ii>t  instant. 

Oloage  Knox  Clerk  of  the  Court. 


At  a  Court  holdcn  )»ursuant  lo   ad- 
jourumcut  at  the  Council  Chamber  ii} 
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for  a  Misdemeanor. 


Goveromcnt-hoiise,  at  Port  of  Spain  in 
the  island  of  Trinidad,  on  Monday  the 
fifth  day  of  August f  in  the  forty  fif\h 
year,  &c.  [as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made;  on 
account  of  public  business,  the  Court  ad- 
journed unto  Thursday  the  eighth  day  of 
August  instant. 

Geobge  Knox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Council  Chamber  in 
Government-house,  at  Port  of  Spain,  in 
the  island  of  Trinidad,  on  Thursday  the 
eighth  day  of  August ,  in  the  forty-fifth 
year,  &c.  [as  before.] 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  duly  made,  the 
honourable  PhUip  Langton^  esquire, 
alcalde  of  the  first  election,  was 
called  by  Mr.  Attorney  General  on 
the  part  of  the  Defendant,  and  duly 
sworn. 

Question  F/n/.— What  is  your  age  and 
profession? — Answer,  About  forty,  and 
I  am  a  planter. 

Question  Second, -^^here  were  you 
burn? — Answer,  In  the  kingdom  of  Ire- 
land, in  the  city  of  Waterford. 

Question  Third — How  long  have  you 
been  resident  in  this  colony  ? — Answer, 
About  eighteen  years. 

Question  Fourth, — ^Ilad  you  had  any 
public  employment  in  this  colony  under 
the  Spanish  government.  ? — Answer,  I 
was  perpetual  alcalde,  provincial  mayor, 
by  commission  from  his  Catholic  majesty, 
since  about  the  year  seventeen  hundred 
and  ninety,  and  commandant  of  the 
quarter  of  Naparima,  at  the  time  of  the 
capture  of  the  island;  I  was  also  regidor 
of  the  Cabildo. 

Question  Fifth. — Had  you  any  public 
employments  after  the  conquest  of  the 
island,  and  what  were  they? — Answer,  I 
was  member  of  his  majesty's  council,  and 
continued  in  the  employment  I  held  be- 
fore ;  I  am  now  alcalde  of  the  first  elec- 
tion. 

Question  Sisth, — Was  not  an  examina- 
tion of  the  proceedings  in  the  business  of 
Lulsa  Calderon  made  by  Mr.  Begorrat  in 
your  presence,  and  in  that  of  Mr.  Saint 
Pe  and  the  escrivano  Castro? — Answer, 
Mr.  Begorrat  called  at  the  tribunal,  and 
requested  that  the  proceedings  in  the  case 
of  Luisa  Calderon  might  be  brought  up 
before  me  and  Mr.  St.  Pe,  by  the  escri- 
vano Castro,  to  peruse  them ;  and  on  ex- 
amining them,  he  perceived  thert  were 
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some  deficiencies ;  four  extrajudicial  de- 
clarations which  had  been  taken  by  Mr. 
Castro,  in  the  presence  of  Mr.  Begorrat, 
in  the  rough,  did  not  appear  there.  He 
asked  him  what  was  the  reason  of  that; 
particularly  observing,  that  the  age  of 
Luisa  Calderon  was  omitted.  The  reason 
Castro  alleged  was,  that  it  was  the  eve  of 
the  Christmas  holidays ;  and  that  they 
were  very  much  occupied  in  taking  the 
declaration  of  Mr.  Hicham  and  some 
others,  regarding  a  busmess  at  Walton's 
tavern  ;  that  his  clerk  had  been  charged 
with  the  copying  them  fair;  that  his 
clerk  had  certainly  done  it  very  impro- 
perly, and  that  there  were  many  omis- 
sions and  deficiencies.  Mr.  Begorrat 
tlien  asked  him  whether  he  bad  not  the 
rough  copies?  Mr.  Castro  answered,  No, 
they  haa  been  torn  up.  Mr.  Begorrat 
then  further  observed  to  him,  that  it 
might  probably  be  necessarv  to  make  a 
further  investigation  of  the  business,  and 
asked  him  whether  he  had  an^  objection 
to  declare  every  thing  rcspectmg  it.  He 
said,  No,  he  had  none,  and  that  whenever 
called  upon,  he  would  declare  the  cir- 
cumstances. 

Question  Seventh, — Did  Mr.  Begorrat 
threaten,  or  in  any  way  menace  Mr* 
Castro,  or  behave  improperly  to  him  ?— 
Answer,  Not  in  the  smallest  degree ;  oa 
the  contrary,  they  talked  the  matter  over 
very  friendly. 

Question  Eighth,— J>Qes  not  Mr.  Cas- 
tro claim  to  be  a  regidor  of  Cabildo,  and 
under  what  pretence  P — Answer,  He  pre- 
tends to  &ay  be  is  one ;  but  I  cannot  con- 
sider him  in  that  light. 

Question  Ninth,^ATC  you  a  gradu- 
ated advocate  ? — Answer.  No. 

Question  TfnM.—How  came  you  to 
accept  the  employment  of  alcalde  with- 
out being  such  f — Answer,  At  the  una- 
nimous request  of  the  board  of  Cabildo. 
A  graduated  advocate,  I  believe,  cannot 
be  alcalde ;  there  is  an  assessor  generally 
appointed  to  dictate  to  the  alcalde  the 
law. 

Question  Eleventh, — What  did  you 
consider  after  the  conquest  as  the  su- 
perior tribunal  of  the  colony? — Answer, 
I  considered  that  the  tribunal  of  the  go- 
vernor and  the  alcaldes  in  ordinary  as 
the  superior  tribunals. 

Question  Jkxfelfth, — Are  you  not  a  pro- 
prietor of  a  sugar  estate  in  this  island, 
and  was  not  you  so  at  the  conquest  of 
the  island? — Answer,  I  am,  and  have 
been  so  thirteen  or  fourteen  years. 

Question  T^irfeentA.— What  was  the 
political  situation  of  the  island,  and  the 
state  of  its  interior  police  at  the  time  of 
the  conquest? — Answer,  Anarchy  and 
confusion,  and  I  believe  considered  br 
all  well-disposed  people  as  on  the  brink 
of  nun,  for  want  of  energy  in  the  gpvcr»- 
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meat  The  Spftnbh  governor  declared 
to  oae,  shortly  after  the  cgnqueit,  ihmt  it 
was  iroposwiblc  for  the  British  j^veroor 
to  keep  the  islaod  in  8ul>jectioii»  and 
prevent  it  undergoing  tlie  same  6te  as 
the  other  colonies  without  a  powerful 
force,  either  of  three  thousand  or  five 
thousand  men. 

QuMiion  JFottrlem/A.— Did  vou  know 
ffieneral  Picton  particularly,  and  what  was 
nis  general  character? — Amtcer.  I  had 
the  Donor  to  be  intimately  acquainted 
with  eeneral  Picton ;  and  all  the  respecta- 
ble characters  that  I  have  ever  beard 
talk  of  him  in  this  colony  join  me  in 
opinion,  in  considering  him  an  active 
intelligent  and  disinterested  magistrate, 
warmly  attached  to  the  interest  of  his 
sovereign,  and  of  this  colony. 

Qaeif  ion  Fifteemth. — Didyou  ever  know 
him  guilty  of  eoy  act  of  cruelty  }^An$. 
Never. 

QMisium  Sixteenth, — Did  the  colony 
bear  any,  and  what  different  aspect  on 
hu  taking  the  command  ? — Jmmer,  A 
great  alteration  for  the  better ;  public 
tranquillity  and  public  confidence  was 
restored,  and  both  agriculture  and  com- 
merce flourished  to  a  degree  unprece- 
dented  in  this  colony. 

QueitUm  Su/eealA.— As  magistrate  in 
the  different  tribunals,  were  you  ac- 
quainted with  Manuel  Robles,  Raphael 
Chando,  Porto  Rico  and  Juan  Muntes, 
and  what  were  their  different  characters  ? 
— if  jMwcr.  The  three  former  were  algtia- 
Ills  of  very  infamous  vile  characters ;  of 
Juan  Montes  I  cannot  say  any  thing  bad 
to  my  own  knowledge. 

QueUion  Seventeenth. — Would  any  tri- 
bunal in  this  colony  have  taken  the  oaths 
of  these  men? — Antwer.  No.  I  would 
not  certainly,  nor  do  I  believe  any  other 
tribunal  wuuld. 

The  Witness  was  then  cross-examined 
by  Mr.  Hesfes,  oo  the  part  of  the 
ProeecutMHi. 

Que$tum  Firtt, — When  Mr.  Castro  was 
called  before  you  and  Mr.  St.  Pe,  as 
judges,  did  you  not  know,  that  a  writ  of 
Msindamus  had  arrived  in  this  island,  di- 
rected to  the  lieutenant-governor,  in  the 
matter  of  Luisa  Calderon  and  general. 
Picton  ? — Aumtr.  I  had  heard,  as  a  maU 
ter  of  conversatioQ,  that  the  business  was 
to  be  invesUflated  before  general  Ilislop. 

QMatitm  Second, — ^Did  not  Mr.  Beeor- 
mt  state  to  you,  that  such  a  writ  haa  ar- 
rived in  this  country,  and  that  Castro 
would  in  consequence  be  examined  as  a 
witness  before  the  lieutenant-eovernor? 
— Amtmer,  I  don't  recollect  sucii  conver- 
aation ;  I  naturally  supposed  that  every 
penon  concerned  in  it  would  be  exa- 
rmined  before  general  Bislop. 

QvcHtenM.— Was  there,  at  the  time 


of  Luisa  Calderon  being  piqueted,  or  is 
there  at  this  time,  aov  person  presiding 
at  the  Spanish  trihunaJ  having  a  thorough 
knowledge  of  the  Spanish  law,  and  capa- 
ble of  judeing  in  matters  of  life  and  pro* 
perty  without  an  assessor  }^ Answer,  I 
am  not  competent  to  answer  the  ques- 
tion. 

QnetiionFamrth, — ^Do  yon  not  attribute 
the  flourishing  aspect  o*f  the  colony  as 
much  to  the  influx  of  English  capital 
and  English  industry,  as  to  the  govern- 
ment and  exertion  of  brigadier-general 
Picton? — Antmer,  I  think  the  introduc- 
tk>n  of  English  capital  joined  to  the  ex- 
ertion and  activity  of  brigadier-gaDeral 
Picton  was  the  cause  of  it. 

Qneetion  Fifth. -- Did  not  Raphael 
Cbando,  Manuel  Kobles^  and  Porto  Rico 
act  as  algiiazils  during  the  government 
of  general  Picton,  and  dia  they  not 
usually  attend  public  punishments? — I 
don't  know,  I  can't  say  particularly ;  they 
were  alguazils,  and  1  believe  it  is  custo- 
mary for  alguazils  to  attend  public  punish- 
ments. 

duett  ion  SurrA.^  When  you  say  that 
as  a  masi^trate  you  would  not  take  the 
oaths  of  Chando.  Robles,and  Porto  Rico, 
do  you  mean  to  say  that  you  have  ever 
seen  a  record  of  conviction  fcr  any  crime 
that  would  preclude  them  giving  evi- 
dence on  tlieir  oath  ? — Answer,  As  they 
were  never  brought  before  me,  I  did  not 
investigate  into  their  characters;  but 
from  such  authorities  as  I  could  not 
doubt,  I  considered  them  as  culprits. 

Pn**.  Lavgtov. 

On  account  of  the  lateness  of  the  hour, 
the  Court  then  adjourned  to  Monday,  the 
twehih  day  of  August  instant. 

GEoacE  Knox  Clerk  of  the  Court. 

At  a  Court  holden  pursuant  to  ad- 
journment at  the  Couuf  ilCliamber,in  Go- 
vernment-house, at  Port  of  Spain  in  the 
island  of  Trinidid,  on  Monday  the  twelfth 
duy  (f  August,  in  the  forty-filth  year,  &c. 
[as  l>efore.J 

Present 

His  Excellency  the  Lieutenant  Governor. 

Proclamation  being  dulv  made,  Mr. 
Abraham  Pinto  called  by  Mr. 
Attorney  General  on  the  part  of  the 
Defendant,  and  duly  sworn. 

Qucition  First. — How.  lon^;  have  yon 
been  in  ihls  colony  ^-^ Answer.  Twenty- 
two  years. 

Question  Second. — Do  vou  know  Luisa 
Calderon  i — Answer.  I  know  the  girl 
called  Luisa,  but  I  do  not  know  how  she 
got  the  name  of  Calderon. 

Question  IlUrd.^Do  vou  mean  by  the 
girlcalled  Luisa,  the  girl  tliat  was  impri- 


»1J 
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toned  on  account  of  the  robbery  id  Pedro 
Buiz? — Anwer.  I  do. 

QM€»tum  FoMTfA.— Do  3^00  know  her 
mge  ? — Antmer,  I  supposed  that  she  was  of 
toe  age  of  my  ton,  which  is  nineteen 
years  old  on « the  fourteenth  of  this 
month. 

Qketiion  FiJiK—Yxtm,  what  did  you 
form  that  opinion  of  her  age }  when  did 
you  6r8t  see  her  ? — Anmer.  In  my  own 
dwelling-house;  she  was  at  school  to  a 
Mrs.  Uasleton,  who  is  now  Mrs.  Salazar. 
I  saw  her  every  dav  when  she  was  in  her 
mother's  arms,  in  the  year  seventeen  hun- 
dred and  eiehty-sixy  about  the  months 
September,  October,  or  November,  when 
she  was  a  sucking  child ;  she  frequented 
our  bouse. 

Qj^ettum  SUthj^WM  your  son  bap* 
tized,  and  when? — Antwer.  In  the  year 
seventeen  hundred  and  eighty-six. 

Question  Sewenth. — ^By  whom?— Jiuw. 
By  the  padre  Alvarado. 

Question  Eigktk, — Have  you  sot  the 
certificate  of  the  registry  of  the  mptism 
of  your  son;  if  yea,  produce  it. 

The  witness  then  produced  the  exhibit 
marked  H,*  hereunto  annexed,  which  was 
filed  and  read. 

Question  Ninth, — ^Did  vou  procure  it, 
and  from  whom  ? — Answer,  I  did,  from 
the  priest  Don  Josef  Maria  Anseles. 

diestion  Tenth — Do  you  Know  the 
godoiother  of  Luisa,  and  what  was  her 
Dame  ? — Answer,  1  do  not  recoUect  her, 
I  might  have  known  her. 

Question  Eleventh. — Did  you  (now 
general  Picton,  and  what  was  his  general 
character? — Answer,  His  public  and 
private  character  was  always  very|oody 
as  &r  as  I  was  acquainted  with  bun. 

The  Witness  was  then  cross-examined  by 
Mr.  Hayes  on  the  part  of  the  Prose- 
cution. 

Question  First. — Is  your  recollection 
perfectly  clear  as  to  your  having  seen 
Luisa  in  the  year  seventeen  hundred  and 
eighty-six?— Waiver.  Yes»  the  latter 
end  of  the  year. 

Question  Second. — Has  not  Maria  Cal- 
deron,  the  mother  of  Luisa,  other  daugh- 
ters } — Answer,  I  do  not  know  any 
other  but  Luisa. 

Question  Third. — Are  you  positive  that 
the  Luisa  you  sp(nk  of  is  the  same  per- 
son who  was  imprisoned  for  the  robbery 
of  Pedro  Ruiz  ?— *  Answer.    I  am. 

A.  Pinto. 

• 

Don    Francisco    Tables,    corregidor    of 
Arima,  called  by  Mr.  Attorney  Ge- 
neral on  behalf  of  the  Defendant, 
and  duly  sworn. 
Question  First. — Did  you  know  a  wo- 
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nan  called  Luisa  Calderon ;  if  yea, 
where  first?— ^luver.  I  first  knew  her 
in  Port  of  Spain ;  I  cannot  recollect  the 
date ;  I  have  known  her  for  a  long  time. 

Question  Second. — ^Did  you  know  her 
as  living  with  Pedro  Ruiz,  and  in  what 
situation? — Anssper.  Yes,  as  a  public 
woman  living  with  a  man. 

Question  Third, — How  long  to  your 
knowledge  did  she  live  with  P^ro  Ruiz, 
before  she  was  put  into  gaol? — Answer, 
1  cannot  say  exactly ;  between  two  years 
and  two  years  and  a  half. 

Question  Fourth, — Did  vou  know  of 
what  age  she  was  when  she  first  lived 
with  Pedro  Ruiz  ?— Jaiwer.  She  ^uld 
not  have  less  than  thirteen  years. 

Question  Fifths — Were  j[ou  present  at 
the  confrontation  of  Luisa  Calderon, 
Carlos  Gonzalez,  and  the  witnesses  con- 
cerning the  robbery  of  Pedro  Ruiz? 
Where  did  it  take  place,  and  when*  pass- 
ed?— Answer,  I  was  present;  it  took 
place  in  the  house  where  the  robbery  was 
committed.  When  Luisa  was  asked 
whether  she  had  committed  the  robbery, 
she  answered  then,  *'  it  was  Carlos  Gon- 
zalez who  committed  it.**  He  denied  it ; 
but  she  insisted,  and  then  related  some 
circumstances  of  what  had  passed. 
^  You  recollect  that  vou  came  in  by  this 
*'  door,  that  I  opened  it  to  you,  and  that 
^  in  such  place  you  had  connexion  with 
**  me,  ana  that  it  was  through  such  a 
^  place  that  you  carried  the  trunk."  She 
might  have  said  many  other  things  which 
I  md  not  notice. 

Question  Sixth. ^TM  Luisa  appear 
sick,  hurt,  indisposed, or  lame? — Aittoer, 
No,  «he  appeared  in  good  health. 

Quitims  Seventh.— f mm  whence  did 
she  com^  and  wbero  did  she  go  at  that 
tune  ?— ifasawr.    I  do  not  know. 

Question  £tf  M.— Do  not  yoo  know 
that  she  came  from  the  gaol  at  that  time  f 
^^Antmer,  I  heard  so.  Sokliera  were 
with  her.  one  file. 

^       FaAVS"  Tbblbs. 

Jambs  Mbavt,  Interpreter. 

■ 

i>0iisi«  JniecMi  Fgpwesa  called  by  Mr. 
jOtomey  GemereX  on  behalf  of  tha 
Defendant,  and  duly  awom. 

QueAian  JSrff .— Did  vou  knew  Luisa 
Cakleron,  and  who  was  her  godmother? 


-^Answer,  Yes,  I  knew  Luisa  Calde- 
ron; I  heard  her  mother  tay,  and  Luisa 
also,  that  Luisa  AoUmia  ViUegas  was 
her  godmother. 

Question  Secoai.-— Where  is  Luisa  An- 
tonia  Villegas? — Answer,    She  is  dead. 

Question  Third.— ^Nhtn  did  she  die? 
— Answer.  Not  long  ago,  since  the  cap- 
ture of  the  island. 


•  So   in   the   original;  mhat  should  be 
substituted  fur  wAca. 
Y 
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Mr.  liiyei  oo  the  put  of  the  P»«e- 


QwiriM  fSrff/^Bov  looc  ifo  U  it 
Mcc  jou  hftvc  bcafd  iram  Lum's  mo- 
ther ftod  hcfKlf,  that  LuiM  ADtonk  Vil- 
kgu  WM  the  i^dBkothcr  of  Luiio? — if  •- 
fvcr.  j*hc  was  at  school  ftloDg  with  my 
daughter  two  jcai ft  teibrc  the  capttve  of 
the  nUad ;  il  wu  about  thai  time. 

Qmgaitem  Second. — With  whom  were 
they  at  ftchooi  U^Ammrtr,    At  my  houie. 
Mjiia  Iohacia  EenvLSA. 
James  Mkajit,  Interpreter. 


Senor  C^yeitmo  Cmevarm  called  by  Mr. 
JiU^nta  Cemermi  oo  behalf  of 
the  DeMfidanl,  and  duly  sworn* 

QmtgiioH  Krtf.— >Where  were  you  bom, 
and  what  is  your  buftinett?— Ja»cr. 
I  was  bom  at  Camcas,  and  am  a 
planter. 

Quettiom  Seecmd.-^  At  what  period  did 
you  settle  in  this  colony?  —  Ammer, 
Tlie  latter  end  of  the  year  seventeen 
hundred  and  eighty-sU. 

QMtitwn  'Ilkird. — Did  you  know  Luisa 
Calderon,  the  daugiiter  of  Maria  Calde- 
ron? — Anncer,  I  knew  Luisa,  but  I  do 
Dot  know  that  she  was  called  CaUeron; 
she  was  a  little,  little  thing  when  I  ar- 
rived. 

Quaiiofi  Ftmrtk.—Did  you  know  the 
mother  of  Luisa  }—Aniw9r,    Yes. 

Qutttion  iV}A.— What  was  her  name? 
-^Amutr.  I  have  heard  her  called 
MarU  Cariaco. 

Queuiom  SixlA.—Was  the  Luisa,  the 
daughter  of  Maria  Cariaco,  the  person 
who  was  impritKioed  on  account  of  the 
robliery  of  Pedro  Ruii  f  —  Jiinrcr.  I 
knew  Ltii»a,  she  thai  was  in  prison  for 
tile  robbery,  who  is  now  in  London,  and 
knew  her  mother  also :  it  was  the  same 
person. 

Qyation  .S;r0fii(A.*-When  you  arrived 
in  this  island  from  Carracas,  in  seven- 
teen hundred  and  ei£htv-sii,  what  was 
the  age  of  the  Luisa  of  whum  you  speak  f 
^^Anmer,  I  caoMt  tell  her  age;  she 
was  a  little,  Kttle  tlitag  when  I  went  to 
Iw  bouse :  it  waa  to  buy  tobacco. 

The  Witness  was  then  cnes-esamined 
1^  Mr.  HoyM  on  the  part  of  the  Pro- 


Qms^mmi  fSrtf.  — Was  you  intimate 

wh  the  nether  of  Luisa  ?— Jiuver. 
No. 

9fMkm  Sfamd^Do  you  not  know 

?^  •     y^  ^^*^  daughters  besides 

lAii8ar---ifNiwer.     I  knew  two  others. 

nueh  ofder  than  her.  ' 

ttactiioa  TAird.— Will  you  ponUvely 

—  that  the  same  litUe  child  you  saw 

*rMr    seventeen   hundred  and 

H  the  same  person  who  was 


n6lo«»£sf.        (9M 

NC  the   nncffy  ot   Pedro 
Huttf^Antmer.     Yea.  I  knoip  ter;   I 
and  swear  agfHB  that  it  is  the 


CaTCTASo  GravsBA,  x  his  mark. 
James  Mcavt,  loterpreter. 

On  accountof  thelaimesaof  tfaehour, 
the  Court  then  adioumed  unio  Friday 
the  sixteenth  day  oi  Augi»t  instant 

G£oa«£  Ksox  Ckrk  of  the  Court. 

At  a  Coort  bokSen  piusuant  to  ad- 
joumnent,  at  the  Counetl  Chamber  in 
Goveramem-hoase,  at  Ptet  of  Spain  in 
the  Island  of  Trhudad*  on  Friday  the 
surlMRfA  da^f  vfAmgmM^  in  the  forty-fifth, 
&c.  [as  before]. 

Present 
His  Excellency  the  Licwlcnaat  Gowsraor. 

Proclamation  bemg  dnlv  made,  Mr. 
Attorney  Cemfmi  on  behalf  of  the  de- 
fendant, produced  the  eihibit  onrked  I.* 
andtheeihibft  marked  K.f  both  bcieunto 
anneicd.  And  afterthat  Don  Pedro  Reyes 
Bravo,  the  vicar-general,  had  been  duly 
sworn  to  the  truth  thereof  the  same  were 
severally  ordered  to  be  filed  mid  read, 
and  they  were  filed  and  read  accordingly. 

Mr.  Attornof  Genernl  then  on  tlie  be- 
half of  the  defendant  informed  the  Court 
that  he  had  no  further  evidence  to  offer 
on  the  jNnrt  of  the  defendant;  and  the 
clerk  or  the  court  mformed  the  Court 
that  he  had  given  notice  to  3^Ir.  Hayes 
on  the  part  of  the  prosecution  that  the 
proceedings  and  examination  of  the  wit- 
nesses would  be  this  day  closed ;  the 
Coarf  therefore  directed  the  proceedings 
to  be  closed,  and  adjourned  tine  die. 

George  Kvox  Clerk  of  the  Court. 


At  a  Court  holden  at  the  special  in- 
stance and  request  of  Cbariea  Augustus 
Hayes,  on  the  pari  of  the  Proaecution,  in 
the  Couacil-chanber  in  Government- 
house,  at  Port  of  Spain  in  the  Island  of 
Trinidad,  on  Thursday  the  Jiftk  dmy  <f 
Sepiembtr,  in  the  isriy-fifUi  ycv,  &c., 
[ts  before.] 

Present 
His  Excellency  the  Lieutenant  Governor. 
Proclaanation  being  duly  made,  and 
Mr.  Hayesnot  attending;  upon  the  motion 
of  Mr.  Attomey-eeneral  on  the  part  of 
the  Defendant,  allegine  that  C  A.  Hayes, 
esq.  on  the  behalf  of  the  prosecution  did 
on  Friday,  tlie  third  day  of  May  last, 
inform  this  Court  that  he  had  no  other 
witness  to  call,  except  one  Flores  who 
then  was  and  now  is  on  the  Spanish 


•  See  it  tn/rd. 
t  See  It  tVva. 
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Annexed  totkeprtceJimgDoemmmii  were 
ike/oUommg  Exkibih  marked  A  to  K. 
EXHIBIT  A. 
[Vide  MI2  p.  iS4.] 
TBINIDAD. 

Tu  Kim, 

On  the  Pkotecntioo  of  LuiM  OJderoo, 

TaoMAt  Picnw,  Biqiiiic 

Notice  it  herel^  gifcOylhetyOnTbun- 
dey,  Ihe  sisth  day  of  Decenber  neil,  ac 
ten  o'dock  in  Ihe  focenoon,  a  Court  of 
fioMion  will  be  held  ai  the  Council 
Chamber  in  Oovemoient-bouie,  for  the 
eiaininatkMi  of  witnoMes,  and  the  re- 
ceiving  other  pioolii  concerning  the  maU 
tert  chaifod  in  the  aforesaid  indictment 
By  Order  of  the  Court. 

Gio.  K«ox,  Clerk  of  the  Court, 
and  Aswssor  fro  tempore  to 
his  Excellent. 
TRINIDAD. 

£l  Ret, 

£a  la  Prooecuion  de  Luiia  Calderon, 

eonirm 

Tbomab  PicTOiTy  Eacudero, 

Por  este  se  avisa  al  publico,  que  el 
Juevet,  seii  de  Decembre  proximo  veni* 
dero  a  las  dies  de  la  maenanarhabra 
Corte  de  Cession  quese  tendraen  la  Case 
de  GoTiemo,  en  la  Sala  del  Consejo 
^  Para  al  examen  de  testigos  y  receivr 
otras  pruevas  relativas  a  los  puDtos  de 
que  sele  hace  cargo  en  la  antedicha  accu- 
aacion.'' 

Par  Mandado  de  laCoRTE. 

(Firmado) 
Geo.  Kwox,   Secretario    de  la 
Corte,  y  Assessor  pro  tempore 
de  S.  £x% 
Diego  Meany 
Iterp*".  de  Gob^. 
TRINITB. 

La  Ror, 

Dans  la  pursuite  de  Luisa  Calderon, 

amtre 

Thomas  Picton,  Ecuyer. 

Par  ces  preseotes  le  public  est  averti 
que  Jeudi,  six  Decembre  prochaio,  a  dix 
heures  du  matin,  il  aura  Cour  de  Session, 
qui  se  reQdrail'Hotel  du  GouFerDement, 
en  la  Salle  du  Consel,  pour  audition  de 
temoins  et  receroir  lee  autres  preuves 
relatives  aux  objeu  dont  ii  est  charge 
dans  la  dite  accusation. 

Par  ordre  de  la  Coua. 
(Signe) 
Gio.  Kwox,  Griffetir  de  la  Cour, 
et  Assesseur  pro  tempore  de 
8*  Ex. 

JaQUES  IdEAVEY. 

"ilerprete  de  Gouv*. 


EXHIBIT  B. 
[Vide  mmi  p.  SSa.] 

Title. 
Im  the  Yemr  1801. 
CanciVAL  C4f«SB  r^oiioe  to  the  Theft 

Beforo  the  Judge  of  first  appointment 
or  Senior  Justice. 

K0ref3f.— Castro. 

[Act  qf  Proreit.1»In  the  Port  of  Spain 
in  the  windward  Island  of  Trinidad,  on 
the  tmenty-^eeomd  day  <f  the  tmnUk  ofDe* 
eember^  in  the  year  ome  tkotuamd  eight 
hundred  and  one^  his  honour  D.  Hilario 
de  Begorratp  common  or  ordinary  judge 
by  first  appomtment  thereof,  declared ; — 
Tnat  whereas  on  the  serenth  day  of  the 
present  month,  between  six  and  seven 
o'clock  in  the  evening,  Pedro  Ruis  ap- 
peared in  the  court  otthe  government, 
complaining  of  having  that  mstant  been 
robbed  of  two  thousuid  hard  dollars  in 
specie,  the  lock  of  one  of  his  trunks 
having  been  broke  open,  which  trunk  was 
deposited  in  the  middle  room  of  three 
apartments,  held  or  possessed  by  him, 
near  the  marine  and  government  parade 
or  square,  and  having,  to  e£fect  the  same 
forced  away  one  of  the  planks  of  the  side 
of  the  house  towards  tne  sea;  in  conse- 
quence of  which,  his  excellency  gave 
orders  to  secure  the  persons  of  Diisa 
Calderon  and  her  mother  Ma.  Calderon, 
domestics  of  the  said  Ruiz,  and  also 
Carlos  Gonzalez,  and  Pedro  Jph.  Perez, 
partner  of  the  said  Ruiz ;  which  cause  his 
excellency  has  transmitted  to  his  honour 
the  judge  for  the  adjudication  and  termi- 
nation of  the  same ;  accordingly,  he  pro- 
nounced that  he  ought  to  give  orders, 
and  did  give  orders,  to  proceed  to  the 
summary  examination  of  the  witnesses 
that  may  be  obtained ;  also  of  such  per- 
sons who  may  know  any  thing  relative 
to  the  cause  in  question,  and  especially 
the  nearest  neighbours  to  the  said  house : 
and    when   accomplished   in  due  and 

E roper  form,  the  said  examinations  to 
e  filed,  that  decision  may  take  place 
thereon  conformable  to  justice.  And 
whereas,  by  virtue  hereof,  his  honour 
thus  pronounced  and  ordered;  he  also 
signed  these  presents,  all  which  I,  the 
under-written  notary,  attest. 

(Signed)  Uil*.  de  BEOoaaAT,  Royal 
Notary  Public  to  the  Go- 
vernment 

Before  me  Fbamcisco  de  Castro. 

[Deposition  of  7)bereM  J /en.]— Where- 
upon immediately  afterwards  the  ordi- 
nary judge  or  senior  justice,  ordered 
Theresa  Alen  to  APPJBer  personallv  liefore 
hia  io  courti  mM  Therem  Akm  king  a 


asq 


far  a  MuJememi^r. 


free  rnulatta,  retuding  in  this  port;  tod 
next-door  neighbour  to  the  bouse  of 
Pedro  Kuiz,  to  whom,  by  the  means  of 
an  interpreter,  and  in  the  presence  of 
me  the  notary  was  administered,  in 
due  form,  an  oath  on  God  our  Lord,  and 
on  a  8ign  of  the  Cross ;  and  thereon  she 
promised  to  relate  the  truth  to  the  best 
of  her  knowledge,  with  respect  to  what^ 
ever  she  might  be  interrogated :  and  the 
contents  or  the  aforegoin  act  havin  g 
been  read  over  to  her,  and  the  other  cir- 
cumstances that  offered  having  been 
related  to  her,  she  deposed — ^That  on  the 
seventh  d«y  of  the  present  month,  it 
being  about  half  past  ux  o'clock  in  the 
evenmg,  she  saw  Carlos  Gonzalez,  a  free 
mulatto,  pass  by;  that  he  wished  the  de- 
ponent a  good  evening ;  that  she  then 
saw  him  enter  the  house-door  of  Pedro 
Ruiz,  and  having  conversed  with  or 
spoke  to  LuisaCalderon,  he  immediately 
went  away,  and  retired  the  back  way  of 
the  said  house  of  Pedro,  being  towards 
the  beach  and  to  the  eastward;  and 
that  this  is  the  whole'  within  her  know- 
ledge, and  that  she  can  depose;  for 
although  she  has  heard  it  reported,  that 
the  said  Pedro  was  robbed  on  the  afore- 
sakl  day,  she  knows  not  bv  whom;  and 
this  she  deposed  to  be  truth  on  her  afore- 
said oath,  taken  by  her,  and  she  con- 
firms and  ratifies  the  same,  and  further- 
more, in  case  of  need,  that  she  will  depose 
the  same  at  a  future  time,  and  that  she  is 
twenty*  five  years  of  age.  The  aforegoing 
was  read  to  her,  and  she  declared,  that  the 
same  was  truly  expressed ;  that  she  can 
neither  add  or  diminish  therefrom,  and 
she  did  not  sign  this  deposition,  as 
she  said  she  could  not  write,  but  it  was 
signed  by  his  honour  and  by  the  inter- 
preter, which  I  attest. 

(Signed)'       Begorrat. 

JuAM  Bermudes, 

Interpreter. 

Before  me  Framcisco  or  Castro. 

[Denosition   of  Jatef  Rocfragnex.] — 
Immediately  afterwards,  for  the  same 

Surposes,  his  honour  ordered  Jo^f  Ro- 
riguez  to  appear  personally  before  him 
in  court,  who  bv  trade  keeps  a  liquor 
and  chandler's  sfiop  near  the  house  of 
Pedro  Ruiz ;  to  whom,  in  the  iiresence  of 
me,  the  notary,  his  honour  aaministered 
the  oath,  in  due  form,  on  God  our  Lord, 
and  on  a  Sign  of  the  Cross,  and  thereon 
he  promised  to  depose  the  truth,  to  the 
best  of  his  knowledge,  with  respect  to 
whatever  he  might  be  interrogated  ;  and 
the  contents  of  the  act  at  the  beginning 
having  been  read  over  to  him,  and  aU 
other  circumstances  that  offered,  to  as- 
certain the  truth  in  the  cause  in  Question, 
he  deposed — ^That  on  the  seventn  day  of 
the  present  mcMitby  he  baing  in  his  shop, 
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there  came  the  mulatta  Xuisa  Calderon, 
house-keeper  of  Pedro  Ruiz,  after  tlie 
firing  the  evening-gun  at  sun-set;-  thai 
she  entered  into  conversation  with  de- 
ponent's wife,  and  Luisa  invited  her  to 
take  a  walk  as  fiur  as  the  bridge,  beyond 
the  church,  and  that  his  said  wile  re- 
fused ;  that  at  this  moment,  Carlos  Gon* 
•alez  approached  them,  and  the  deponent 
asked  nim  to  sit  down,  which  tlic  said 
Carlos  declined,  saying  that  he  was  in 
haste  ^  that  he  notwithstanding  stopi 
sometime,  for  Cuno  Puentas  inquired  of 
Gonzalez  the  state  of  the  vessel  newly 
bought  by  him,  and  he  replied,  that  said 
vesMi  prospered,  and  that  he  was  then 
fitting  her  out,  and  at  this  time  Luisa 
Calderon  went  awav  home  to  the  house 
of  Pedro  Ruiz,  and  immediately  after- 
wards Carlos  disappeared,  witMut  hit 
observing  which  way  he  went;  that  he 
has  heani  it  reported  that  Pedro  Ruiz 
had  been  robbed,  but  does  not  know  by 
whom ;  and  that  this  is  the  whole  with- 
in his  knowledge,  and  that  he  can  depose 
with  respect  to  the  interrogatoriet  put  to 
him,  and  that  the  same  is  the 
truths  on  the  oath  which  he  has  taken, 
and  he  ratified  and  confirmed  the 
same,  and  in  case  of  need,  will  depose 
the  same  at  a  future  time;  that  he  it 
thirty- five  years  of  age.  The  aforegoing 
was  then  read  to  him,  and  he  declarea 
that  the  same  was  truly  expressed ;  tliat 
he  can  neitiier  add  or  diminish  there* 
from.  He  signed  these  presents,  togiether 
with  his  honour,  which  I  attest* 

(Signed)       H*.  Bkgorrat. 

Josef  Rodrioijxz. 

Before  me  Francisco  or  Castro* 

[Depositwn  of  Cyprian  ViUa  Nu^aJlr-' 
Immeaiatelv  afterwards  his  honor  oroeiw 
ed  personally  to  appear  in  his  court, 
Cyprian  Villa  Nueba^  a  free  mulatto  of 
this  place,  to  whom  his  honour  adminia* 
tered  the  oath  by  means  of  an  inter- 
preter, in  due  form,  on  God  our  Lord, 
and  on  a  sign  of  the  Cross,  whereon  be 
promised  to  depose  the  truth  to  the  best 
of  his  knowledge,  with  respect  to  what- 
ever he  might  t>e  interrogated ;  and  the 
contents  of  the  act  at  the  beginning 
having  been  read  *«>ver  to  him,  and  aU 
other  circumstances  mentioned,  that 
tended  to  investigate  the  truth,  he  de- 
posed—- That  he  &a  heard  it  publicly  re- 
ported* that  on  the  seventh  day  ot  the 
present  month,  at  about  the  time  of 
evening- prayer.  Pedro  Ruiz,  a  dealer  in 
tobacco,  had  been  robbed  of  a  sum  of 
money;  that  at  about  half  past  six 
o'clock  in  the  evening  of  the  same  day, 
after  the  firing  of  the  evening  gun,  he, 
the  deponent,  was  sitting  at  the  door  of 
the  house  of  Florian  Joctis,  near  the 
dwellimgofRuiz,  and  being  mconpanj 
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ibm  tn\h  oo  bar  afbrntid  mUi,  and  that 
•1m  »  olliiJl  ftge,  being  tweDty-five  years 
okL  Theaforecoiog  was  then  read  to 
her,  and  ahe  wclared  the  same  to  be 
tnily  eipretaedy  havinc  nothiD^  to  add 
thcreiOy  neither  could  she  diminish  there- 
fipmn,  and  ahe  did  not  sign  these  presents, 
aa  ahe  could  not  write :  his  honor  aigned 
herelOy  which  I  attest. 


her,  also  wtlh  Uikm  ArMnd  and 
HoDora  fiirol«  who  neither  aaw  Carlos 
or  Luiaa ;  but  that  ioMaediatdy  after  the 
robbeiy,  the  said  Amaud  acquainted  the 
demeoc,  Ihal  he  had  acen  Carios  Gon- 
nlea  Mas  bgr  towards  the  house-passage 
of  Pedro  Ruii,  and  that  he  stopt  there  a 
considerable  tiase,  and  that  he  aAer- 
wards  aaw  him  come  out,  and  aaw  said 
Carlos  1^  towards  his  own  home;  and 
thai  this  ia  the  whole  within  hia  know- 
ledge and  all  that  he  can  depose  with 
respact  to  the  interrogatories  put  to  him ; 
that  the  same  is  the  truth  on  the  oath 
which  he  has  taken,  and  he  ratified  and 
eonifined  the  aame,  and  in  case  of  need, 
will  depose  the  same  at  a  futnre  time, 
and  that  ha  is  forty*two  years  M ;  the 
afbrffofai|r  was  then  read  to  bios,  and  he 
declared  that  the  same  was  truly  eipress- 
nd,  that  he  eauld  neither  add  or  diminish 
therefrom,  and  he  did  not  sipi  these 
praseDts,  by  reaaon  of  his  declarmg  that 
becotdd  not  write,  but  the  tnteipreter 
did,  together  with  his  honor,  which  I 
attest 

(Signed)       BBOoaaAT. 

Juan  Birmudii, 
Interpreter. 

Beiore  me  Francisco  di  CArrao. 

[Denoaition  of  the  bkck  woman,  Jpka. 
Mk^Immediately  afterwards  his  honor 
ordered  personally  tomppear  Joaefa  Maria 
the  alave  of  D*.  Isabella  Dragvtn  of  this 
place,  to  whom,  by  means  St  an  inter- 
preter, and  in  the  presence  of  me  the 
notary,  his  honour  administered  the 
oath  in  due  form,  on  God  our  Lord,  and 
on  the  Sign  of  the  Cross,  and  thereon 
ahe  promised  to  depose  the  truth  to  the 
best  of  her  knowledge  with  respect  to 
whatever  she  might  be  interroeated ; 
and  the  contents  of  the  act  at  the  begin- 
ning, baring  been  read  over  to  her,  and 
the  other  circumstances  also  being  men- 
tionecL  she  deposed— That  on  the  seventh 
day  or  the  present  month,  at  about  half 
mat  six  o'clock  in  the  evening,  she  saw 
Carlos  Gonalez  come  from  the  quay, 
and  on  his  getting  as  far  as  the  Quatro 
Esquinas  (four  comers),  where  Don  An- 
tonia  Teston  liv^  he  went  up  the  upper 
atreet,  and  at  about  the  middle  of  the 
said  street  he  turned  back  again,  and 
atopt  at  the  street-door  of  Florian  Joctis, 
witli  his  arms  folded;  and  that  a  few 
moments  after,  there  passed  by  Luisa 
Calderon,  the  house-keraer  or  Pedro 
Ruix,  when  immediately  Carlos  followed 
her;  but  she  did  not  see  whether  or  not 
he  entered  the  house  ofthe  aforesaid ; 
and  that  thb  is  the  whole  within  her 
knowledge  and  that  ahe  is  able  to 
depose  with  reqwct  to  the  interroga- 
^adea  put  to  her;  wd  thattheaimeiij 


(Signed)       Beqoreat. 

Juan  BEaauDEa, 
Interpreter. 
Before  me  FaANciaco  ob  CAtrao. 

[Depoaition  of  the  negro  TVpeii.]— 
In  continuation,  hia  honor  ordered  per- 
aoaally  to  appear  before  him  in  court 
the  negro  Topen,  a  slave  of  Don  John 
Smithy  to  whom  was  administered  the 
oath,  m  due  form,  on  God  our  Lord,  and 
on  a  ngn  of  the  Cross ;  and  thereon  having 
prcwiised  to  depose  the  truth  to  the  best 
of  hisknowledge,  with  respect  to  what- 
everhemieht  be  interrogated,  he  was  then 
questioned  relative  to  the  contents  of  the 
aforegoing  act  And  he  deposed.  That  on 
the  seventh  day  of  the  present  month, 
immediately  after  the  jnin  bong  fired, 
be  saw  the  OMilatto,  Carloa  Gonzales, 
making  water  close  to  the  place  where 
the  nmery  of  Pedro  Rail  was  com- 
mitted, on  that  same  day;  and  that, 
after  he  had  done  making  water,  he  saw 
the  aaid  Carlos  enter  the  house  passage 
of  Ruia,  and  did  not  see  him  come  out 
afterwards;  and  that  this  is  the  whole 
within  his  kiu>wledge  and  that  he  is  able 
to  depose  in  reply  to  the  questions  put  to 
him ;  and  that  the  same  is  the  truth,  on 
his  sibresaid  oath ;  and  he  confirms  and 
ratifies  the  same,  and  in  case  of  need  will 
repeat  it  at  a  future  time  ;  also,  that  he  is 
twenty-five  years  old,  a  little  more  or  less; 
And  he  did  not  sign  these  presents,  de- 
clarinjg  that  he  could  not  write.  The  same 
was  signed  by  his  honour,  as  also  by  the 
interpreter,  which  I  attest 

(Signed)  BEOoaaAT. 

Cablos  a  Tcllineav, 
Interpreter. 
Before  me    Frakcisco  de  Castro. 

[Deposition  of  Joteph  Jmeaif.]— -In 
continuation,  Joseph  Arnaud  having 
been  summoned^  to  whom  his  honor, 
by  meana  of  an  interpreter,  and  in  the 
presence  of  roe,  the  notary,  administered 
the  oath,  which  was  accepted  in  due  form 
on  God  our  Lord,  and  on  a  sign  of  the 
Cross;  and  thereon  he  promised  to  de- 
pose the  truth  to  the  best  of  his  know- 
ledge,  with  respect  to  whatever  he  mieht 
be  mterrogated ;  and  accordingly,  on  nis 
being  questioned  relative  to  the  tenor  of 
what  IS  eipresscd  in  the  deposition  of 
Cyprian  Villa  Nueba,  he  deposed— That 
the  Mid  cilatMDJalroey  which  waa  read 
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to  him,  from  hioi  thewitattt  ha? ingbeen  | 
present  when  Carlos  OoKalei  enlered 
the  house  |>usego  of  Pedlio  Rais,  tm  the 
said  seventh  da^  of  the  month,  at  about  ' 
the  timeof  eveniogprayer,snd  where  he  re- 
mained a  considerable  space  of  time,  and 
which  he  afterwardsacaiiainted  Cvprian ; 
and  also,  that  when  lie  saw  the  said 
Carlos  go  out  from  the  said  house  pas- 
sage, he  went  towards  his  own  home,  to 
the  eastward  of  that  of  Peter  Ruiz.    A  nd 
that  this  is  the  whole  within  his  know- 
ledge, and  that  he  is  able  to  depoee  to 
the  questions  that  have  been  put  to  him, 
and  that  the  same  is  tha  tnith  on  his 
aforesaid  oath,  and  he  eonfirms  and  rati- 
fies the  same,  and  in  case  of  need,  he 
will  repeat  it  at  a  future  time ;   further, 
that  he  is  forty-two  years  of  age*    The 
aforegoing  was  then  read  to  him,  and  be 
declared  that  the  same  was  truly  expres- 
sed, having  nothinj;  to  add  thereto,  nei- 
ther could  he  dimmish  therefirom ;   and 
this  deposition  he  sijgned^  together  with 
his  honor  and  the  mterpreter,  which  I 
attest ;  and  after  the  same  was  read  to 
bim,  he  deposed,  that  when  he  saw  the 
said  Carlos  go  out  from  the  house  passage 
of  the  said  Ruis,  on  the  day  aforesaid,  as 
be  only  saw  bis  back,  he  did  not  remark 
whether  his  hands  were  engaged,   nor 
whether  his  jacket  was  buttoned ;  but 
tbat  he  kno^s,  that  on  the  other  day 
the  said  Carlos  passed  by  the  door  of  the 
house  of  Florian  Joctis,  be  having  seen 
him,  and  that  he  btopt  a  short  space  of 
time  in  conversation,  and  that  he  was 
•omewhat  confused,  all  which  I  attest. 

(Signed)  Begorrat. 

Joseph  Arvaud. 
Before  me    Franc*  de  Castro. 
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etywrniMly  EilmrimAmmd^  ihaiCmrUm 
Goasefaf ,  wa$  ta  nalodujm^  ttm  mid  rob* 


[Deposition    of    Honore    Birot.']  — 
Immeaiately  afterwards,  the  judge  in 
this  cause,  attended  by  me,  the  notary, 
went  to  the  house  of  Honore  Birot,  also 
with  the  interpreter,  the  said  Birot  being 
bed-ridden  with  the  palsv,  to  whom  his 
honour,  t)y  the  means  of  the  said  interpre- 
ter, and  in  the  presence  of  me,  the  notary, 
administered  the  oath  on  Gad  o«r  Lord, 
and  on  a  sign  of  the  Cross ;  and  thereon 
he  promised  to  depose  the  troth,  la  the 
best  of  his  knowledge,  with  respect  to 
whatever  he  mieht  be  intenrogated ;  and 
accordingly,  on  his  being  qaestiooed  rela- 
lative  to  the  tenor  of  \m  aforegoing  act, 
thecitationsand  the  other  circumstances, 
he  deposed—That  on  the  seventh  day  of 
the  present  month,  being  about  the  lime 
of  evening  prayer,  the  deponent  heard  the 
pmsmigedMrofthe  kommofPedro  Ruisbeing 
opetitdy  mnd  at  about  a  qumfitr  €f  mm  hour 
mfierwards  he  heard  6mf ,  m  efihe  break" 
%ng  open  a  trunk,  and  that  m  tkort  time 
after^  in  iikemitnner^  he  ke&rd  the  irom  bolt 
drmm ;  thai  on  tko  deiyffihmttg  k€  wat 


beryy  aad  Uai  thk  it  mi  he  kmamtf  being 
ybrfjMi^AC  years  old.  And  the  same  was 
f«iaoveffl»him,  whea  he  deposed,  that 
the  same  wat  truly  expressed,  and  he  did 
not  sigo  this  deposiuoo,  not  kaowinjg 
how  to  write:  the  same  was  signed  b^  his 
honor,  and  by  the  interprelery  wlaah  I 
attest. 

(Signed)  Bcoovrat. 

CARLoa  TethmAV, 
Interpreter. 

Befiire  me       Fravc*  na  Castro. 

[Depoution   of    Nefy,]  -^  In    conti- 
nuatbn,  the  said   judge   ordered   per- 
sonally to  appear  before  him  in  Court, 
Nely,  the  female  slave  of  Theresa  Alen, 
to  whom  his  honor,  by  the  means  of  the 
interpreter,  administered  the  oath,  which 
was  accepted  in  due  form,  on  God  our 
Lord,  and  on  a  sign  of  the  Cross,  and 
thereon  she  promised  to  relate  the  truth, 
to  the  best  of  her  knowledge,  with  re- 
spect to  whatever  she  might  be  interro- 
g^aled ;  and  on  her  being  questioned  rela- 
tive to  the  tenor  of  the  act  at  the  com- 
mencement of  these  proceedings,  and 
also  concerning  the  other  circumstances^ 
she  deposed^That  on  the  seventh  day  of 
the  present  month,  it  being  about  half- 
past  six  o'clock  in  the  evening,  after  the 
evening  guu  being  fired^  she  saw  Carlos 
Gonzalez,  who  went  into  and  stood  on 
one  side  of  the  bouse  passage  of  Pedro 
Ruix,aad  made  water  there,  and  at  this 
time  or  moment,  the  deponent  asked 
him  why  he  should  make  water  there, 
being  the  place  where  kitchen  articles 
were  usually  put;  that  thereupon  the  said 
Carlos  without  speaking  a  word  went 
away  from  tbat  place,  and  went  further 
up  the  passage,  and  stood  on  some  tim- 
ber or  planks,  and  seemed  as  if  he  was 
making  water  there,  when  she,  the  do- 
ponent,  retired.    This  is  the  whole  she 
knows,  and  all  she  can  depose,  with  res- 
pect to  the  questions  put  to  her;  that  the 
same  is  true  on  her  aforesaid  oath,  and 
she  confirms  and  ratifies  It,  and  in  case 
of  need,  will  repeat  the  same  at  a  future 
time;  that  she  is  eighteen  ^aars  old. 
And  on  the  aforegoing  deposition  being 
read  to  her,  she  oeclsxed  that  the  same 
was  truly  expressed,  and  that  she  could 
neither  add  nor  diminish;  she  did  not 
sign  these  presents,  not  knowing  how  to 
write,  as  she  deposed  to  that  eff^    His 
honour  and  the  interpreter  both  signed 
the  same,  which  I  attest. 
(Signed)  Begorrat. 

Juar  BermvdrSs 
Interpreter. 
Before  me    Frasc*  or  Castro. 

[Deposition  of  Gasper  JHau]  —  In 
coBliousilioii,  the  said  judge  oidared 
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paraooallj  to  appatr  belbre  bSm  in  court, 
Oaipar  Diai  of  this  place,  to  whom  bis 
honour,  io  the  prMcnce  of  me,  the  notary, 
administered  the  oath,  which  he  accept- 
ed in  due  form,  on  God  our  Lord,  and  on 
a  sign  of  the  Cross  ;  and  thereon  he  pro- 
inised  to  depose  the  truth  to  the  extent  of 
hit  knowledge,  with  respect  to  whatever 
he  might  be  ioterropted ;  and  on  bis 
being  questioned  relative  to  the  contents 
of  tM  aforegoing  act,  and  also  about  the 
other  circumstances  mentioned,  he  de- 
posed—That he,the  deooneot, being  at  the 
Aouse  of  O"  Franciscoae  Salaar,  at  Plata 
de  Monte,  about  the  time  of  even  log- 
prayer,  on  the  seventh  day  of  the  pre- 
sent month,  that  Carlos  Gonzalei  came 
there,  and  conversed  about  his  schooner, 
that  the  said  Carlos  had  purchased ;  that 
be,  the  said  deponent,  departed  from  the 
said  house,  and  at  a  short  distance  he  ob- 
served that  Carlos  also  had  come  away ; 
that  having  joined  him,  Carlos  asked  him, 
the  deponent,  whether  he   was   going 
home,  and  having  answered  in  the  affir- 
mative, at  the  same  time  inviting  him  to 
pass  the  evening  at  the  house  ofj  uan  the 
Catalan,  agreeable  to  the  custom  of  him, 
thedeponent,  that  said  Carlos  replied,  he 
would  not  take  any  drink  whatever;  with 
vhich  answer  the  deponent  went  into 
the  said  house,  and  a  snort  time  after  he 
came  out  asain,  and  on  not  seeing  the 
said  Carlos,  be  inquired  about  him  of  the 
wife  of  tlie  said  CataUm,  and  site  tbld 
him  that  he  was  gone  away.    This  is  all 
he  knows,  and  that  he  can  depose  with 
respect  to  the  Questions  put  to  nim,  and 
is  the  truth  on  nis  oath,  as  aforesaid,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  at  a  future 
time ;  that  he  is  thirty-one  years  of  age  ; 
that  the  said  deposition  is  truly  express- 
ed, and  that  he  can  neither  add  nor  di- 
minish :  he  did  not  sign  it,  deposing  that 
he  could  not  write:  his  honour  signed  the 
same,  which  I  attest. 

(Signed)  BEooaaiT. 

Before  me    Franc*  de  Castro. 


rpeposition  of  Anionlo  Jph,  a  mulatto.] 
—On  the  imenty'third  day  of  the  aforetaid 
mouth  and  year,  his  honor  the  judge  or- 
dered personally  to  appear  before  him  in 
court,  Antonio  Josef,  a  free  mulatto  of 
this  place,  to  whom  the  said  judge,  in  the 
presence  of  me,  the  notary,  admmistered 
the  oath,  which  he  accepted  on  God  our 
Lord,  and  on  a  sign  of  the  Cross ;  and 
thereon  be  promise  to  depose  the  truth 
to  the  extent  of  his  knowledge,  with  res- 
pect to  whatever  he  might  be  interrogat- 
ed; and  on  his  being  questioned  concern- 
ing the  contents  of^the  act,  inserted  at 
the   commencement  of  these  proceed- 
ings, he  deposed — ^That  all  he  knows  is, 
that  he  was  told  by  Nicolas  Ybarrarte,  a 


free  mukttOy  when  passing  by  the  house 
door  of  CarlosGonalci,  the  said  Nicholas 
calledoiKto  him, the  deponent,  ^see  how 
Carlos  passes  without  knowing  me,  but 
be  must  remember  how  he  used  my 
master,  D".  Pedro  Ybarrarte  when  at 
Curacoa.''  This  is  all  he  knows  and  that 
he  can  depose  with  regard  to  the  Ques- 
tions put  to  him,  and  is  the  truth  on 
his  aforenud  oath,  and  be  confirms  and 
ratifies  the  same,  and  in  case  of  need,  he 
will  repeat  it  at  a  future  time ;  that  be  is 
thir^-nine  years  of  age,  and  this  said  de- 
position was  read  to  him,  which  he  de- 
posed to  be  truly  expressed,  and  tliat  he 
can  neither  add  nor  diminish;  and  he 
signed  hereto  together  with  the  said  judge 
which  I  attest 

(Signed)  BscoaaAT. 

Antomio  Jose  Alcal. 
Before  me       Francisco  de  Castko. 

[Deposition  of  Don  Franci$co  SalaMar.'\ 
— On  the  aforesaid  day,  his  honor,  the 
said  judge,  ordered  personally  to  appear 
before  him  in  his  court,  Don  Francisco 
Salazar  of  this  place,  to  whom  his  honor 
in  the  presence  of  me,  the  notary,  admi- 
nisterea  in  due  form  the  oath  on  God  our 
Lord,  and  on  the  sicn  of  the  Cross ;   and 
thereon  he  promised  to  depose  the  truth, 
to  the  best  of  bis  knowledge,  with  regard 
to  whatever  he  might  be  interrogated ; 
and  on  his  being  questioned  concerning 
the  contents  of  the  act  inserted  in  the 
commencement   of  these   proceedings, 
and  also  alxHit  the  other  circumstances 
mentioned,  he  deposed — ^That  he  knew 
from  havinz  heara  it  publicly  spoken  of, 
that  Pedro  Ruiz,  the  seller  of  tobacco,  had 
l)een  robbed  some  days  ago ;  and  he  also 
knows,  that  in  the  year  ninety-seven,  the 
said  Pedro  was  then  in  the  service  of  Don 
Vicente Sanda,  in  a  huckster's  and  liquor- 
shop,  when  one  morning  the  window  of 
the  said  shop  was  discovered  open,  which 
said  shop  was  under  the  management  of 
the  said  Pedro,  and  his  trunk  broke  onen, 
be  saying  that  he  had  been  robbed  of 
eiffht  Joes,  or  Portugal  pieces,  and  he  at- 
triDuted  this  rubbery  to  one  of  the  slaves 
of  the  said  Sanda,  whose  name  was  San- 

Kilot,  whom  a  few  days  before  his  nuister 
d  withdrawn  from  the  said  shop,  in 
consequence  of  sundry  differences  or  dis- 

futes  that  had  arisen  between  the  two. 
edro  judicially  proceeded  against  him, 
but  the  said  robbery  never  was  ascertain- 
ed. That  some  few  days  afterwards,  on 
another  morning  when  it  broke,  the  win- 
dow was  anin  found  open,  and  a  door 
also,  and  the  trunk  of  the  said  Pedro 
robbed,  who  found  it  open  the  same 
morning  on  the  beach,  with  the  money 
taken  out  that  had  been  deposited 
therein,  but  all  his  clothes  and  linen  with 
a  pair  oif  silver  buckles  remained  therein ; 
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in  consequence  of  this  last  affair,  Sanda 
discharged  him  from  the  shop.  This  is 
all  he  Koows,  and  that  he  can  depose 
with  respect  to  the  questions  that  have 
been  put  to  him,  and  is  the  truth,  on  his 
aforesaid  oath,  and  which  he  confirms 
and  ratifies,  and  in  case  of  need  will  re- 
peat it  at  a  future  time ;  that  he  is  twenty- 
eight  years  of  age.  The  aforegoing  was 
read  to  him,  and  he  declared  that  the 
same  was  truly  expressed ;  that  ho  could 
neither  add  nor  diminish ;  and  he  signed 
the  same  together  with  the  said  judge, 
which  I  attest, 

(Signed)  Begorrat. 

Fram**  Salazar. 

Before  me        Francisco  de  Castro. 

[Deposition  of  the  negro  Pedro.] — 
Immediately  for  tlie  purposes  as  afore- 
said, the  said  judge  ordered  personally  to 
appNear  before  him  in  his  court,  Pedro,  a 
native  negro,  the  slave  of  Pedro  Ruiz,  to 
whom  his  honour,  in  the  presence  of  me 
the  notary,  administered  the  oatli  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross:  and  thereon  he  promised 
to  depose  the  truth  to  the  be^t  of  his 
knowledge,  with  regard  to  whatever  he 
might  be  interrogated ;  and  on  bis  being 
questioned  conceminzthe  contents  of  the 
aforegoing  act,  and  also  alx>ut  the  other 
circumstances  attending  the  same,  he 
deposed— That  on  the  seventh  day  of  the 
present  month,  at  about  noon-day  before 
dinner,  he,  the  deponent,  went  with  his 
mastei^s  cart  to  the  city  of  St.  Joseph,  to 
carry  sundry  provisions  for  the  troops 
there;  that  at  naif- past  seven  o'clock  at 
night  of  the  same  day,  he  arrived  back 
again,  and  at  the  house  of  Luisa,  the  house- 
keeper of  Pedro  Ruiz,  who  lives  near  the 
church,  and  bavins  met  her  at  tlie  door 
of  the  said  bouse,  sne  inquired  of  him  tho 
deponent  where  his  master  Pedro  was;  to 
which  he  replied,  that  she  who  was  at  the 
house- door,  ought  to  know  better  than 
him  where  his  master  was,  for  he,  the  de- 
ponent, was  but  Hist  arrived  from  the  city 
of  St.  Joseph ;  that  after  this,  he  went  to 
take  a  walk,  and  to  get  some  drink  at  the 
shop  of  Beltri,  a  black  woman,  near  the 
Green-market,  and  on  g:oing  out  of  the 
house  of  the  said  Bcltrilie  went  towards 
his  master's  house,  and  a  little  before 
getting  there  he  heard  a  negro  cfv  out 
(whom  he  did  not  know)  that  a  robbery 
had  been  committed ;  and  on  his  arrival 
at  his  said  master's  house,  he  found  a 
great  many  persons  therein,  and  the  said 
Pedro  told  him,  the  deponent,  that  some 
one  had  robbed  him  ;  that  being  within 
the  said  house,  together  with  his  master, 
he  and  his  master  searched  the  same, 
And  they  found  no  partition  or  wall  what- 
ever broke  open,  and  only  the  lock  of  the 
trunks:  This  is  all  be  knows,  and  all 
VOL.  XXX. 
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tbat  he  can  depose  to  the  questions  that 
have  been  put  to  him,  and  that  the  same 
is  the  truth  on  his  aforesaid  oath,  which 
he  confirms  and  ratifies ;  and  in  case  of 
need  he  will  repeat  the  same  at  a  future 
time ;  that  he  is  twentv-six  years  of  a^e; 
and  on  the  aforegoing  beine  read  to  bim, 
he  declar^,  that  he  could  neither  add 
thereto,  nor  diminish  the  same ;  and  he 
did  not  sign  this  deposition,  he  declaring 
that  he  could  not  write :  his  honor  si^ed 
it,  together  with  the  interpreter,  which  I 
attest. 

(Signed)        Begorrat. 

Ji;an  Bervardes, 
Interpreter. 
Before  me    Francisco  de  Castro. 

[Deposition  of  Pedro  Joief  PerM.]-— 
On  the  said  day,  month,  and  year,  in 
the  common  prison  therein,  the  said 
judge  ordered  to  be  brought  into  his  pre- 
sence Pedro  Josef  Perez,  a  prisoner,  to 
whom  bis  honour,  in  the  presence  of  me, 
the  notary,  administered  the  oath,  which 
said  prisoner  accepted  in  due  form,  on 
God  our  Lord,  and.on  a  sisn  of  the  Croes, 
and  thereon  he  proroisea  to  declare  the 
truth,  to  the  best  of  his  knowled^,  with 
regard  to  whatever  he  might  be  interro- 
pted ;  and  on  his  being  questioned  rela- 
tive to  the  contents  of  the  aforegoing  act, 
and  also  respecting  the  other  circum- 
stances, he  was  interrogated  in  the  man- 
ner as  follows:  Interrogatory. — ^^^bat 
his  name  was  ?  Where  born  and  resid- 
ing ?  His  age  and  calling  ?-^He  deposed, 
in  answer.  That  he  was  a  native  of  the 
island  of  Teneriife;  by  business  a  trader  ; 
and  that  he  was  from  thirty-one  to  thirty- 
two  years  old,  and  that  in  trtith  his  j:uime 
was  Pedro  Josef  Perez. 

Jn/erroga/ed.— Where  he  was  on  the 
seventh  instant  ?  H  ow  employed  ? .  W  ith 
what  persons  he  conversed?  M  what 
hours,  and  on  what  subject  he  discoursed, 
and  what  reports  had  he  heard  relative  to 
the  robbery  committed  on  Pedro  Ruiz  ?— 
He  deposed, That  on  the  said  seventh  day 
he  was  employed  at  his  own  home  in  the 
selline  tobacco  and  other  articles;  that 
he  did  not  go  out  the  whole  day  into  the 
street;  that  between  six  and  seven 
o'clock  that  evening,  it  was  publicly  re- 
ported to  him,  that  Pedro  Ruiz,  his  part- 
ner, had  been  robbed,  and  tliat  after  dark 
the  said  Pedro  acquainted  him, by  means 
of  a  negro,  concerning  the  robbery ;  that 
immediately  afterwards  be  went  to  the 
house  of  Pedro,  but  before  he  got  there 
he  met  Carlos  Gonzalez  at  the  corner  of 
the  outhouses  of  Pedro,  and  haviuc  got 
close  to  each  other,  said  Carlos  asked  him 
the  deponent,  what  news,  or  what  was 
the  matter.  He,  the  deponent,  then}ol.a 
him  that  his  partner  had  k^^'^'^ 
and  the  deponent  then  purs4 
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panoDftUy  to  appetr  before  him  in  court, 
Gftipar  Dill  or  this  place,  to  wbom  his 
honour,  in  the  presence  of  me,  the  notary, 
administered  the  oath,  which  he  accept- 
ed in  due  form,  on  God  our  Lord,  and  on 
a  sign  of  the  Cross ;  and  thereon  he  pro- 
inised  to  depose  the  truth  to  the  eitent  of 
his  knowledge,  with  respect  to  whatever 
he  might  be  interrogjated ;  and  on  his 
being  questioned  relative  to  the  contents 
of  the  aforegoing  act,  and  also  about  the 
other  circumstances  mentiooed,  he  de- 
posed— ^That  he,the  deponent,  being  at  the 
house  of  i>  Frandscode  SaUoar,  at  PUxa 
de  Monte,  about  the  time  of  eveniog- 
pn^er,  on  the  seveath  day  of  the  pre- 
sent month,  that  Carlos  Gonzalez  came 
there,  and  conversed  about  his  schooner, 
that  the  said  Carlos  had  purchased ;  that 
be,  the  said  deponent,  departed  from  the 
laid  house,  and  at  a  short  distance  he  ob- 
served that  Carlos  also  had  come  away ; 
that  having  joined  him,  Carlos  asked  him, 
the  deponent,  whether  he   was   going 
home,  and  having  answered  in  the  affir- 
mative, at  the  same  time  invitinf;  him  to 
Mss  the  evenina  at  the  house  of  Juan  the 
Catalan,  agreeable  to  the  custom  of  him, 
thedeponent,  that  said  Carlos  replied,  he 
would  not  take  any  drink  whatever;  with 
vhich  answer  the  deponent  went  into 
the  said  house,  and  a  snort  time  after  he 
came  out  aoain,  and  on  not  seeing  the 
said  Carlos,  ne  inquired  about  him  of  the 
wife  of  tlie  said  Catalan,  and  slie  told 
him  that  he  was  gone  away.    This  is  all 
he  knows,  and  that  he  can  depose  with 
respect  to  the  Questions  put  to  nim,  and  ■ 
is  tne  truth  on  his  oath,  as  aforesaid,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  at  a  future 
time ;  that  he  is  thirty-one  years  of  age  ; 
that  the  said  deposition  is  truly  express- 
ed, and  that  he  can  neither  add  nor  di- 
minish :  he  did  not  sign  it,  deposing  that 
he  could  not  write:  his  honour  signed  the 
same,  which  I  attest. 

(Signed)  BEooaair. 

Before  me    Franc*  de  Castro. 


rpeposition  of  Antonio  Jph,  a  mulatto.] 
^-On  the  twaUy-third  day  (ftke  aforetaid 
month  and  year,  his  honor  the  judge  or- 
dered personally  to  appear  before  him  in 
court,  Antonio  Josef,  a  free  mulatto  of 
this  place,  to  whom  the  said  judge,  in  the 
presence  of  me,  the  notary,  adm  mistered 
the  oath,  which  he  accepted  on  God  our 
Lord,  and  on  a  sign  of  the  Cross ;  and 
thereon  he  promis^  to  depose  the  truth 
to  the  extent  of  his  knowledge,  with  res- 
pect to  whatever  he  might  be  interrogat- 
ed; and  on  his  being  questioned  concern- 
ing the  contents  of  the  act,  inserted  at 
the  commencement  of  these  proceed- 
ings, he  deposed — ^That  all  he  knows  is, 
that  he  was  told  by  Nicohtf  Ybarrarte,  a 


free  muktto,  when  passing  by  the  house 
door  of  CarkiaGonzalcz,  tftie  said  Nicholas 
calledoutto  him, the  deponent,  ''see  how 
Carloa  passes  without  knowing  me,  but 
he  must  remember  how  he  used  my 
master,  D".  Pedro  Ybarrarte  when  at 
Curacoa."  This  is  all  he  knows  and  that 
he  can  depose  with  rraard  to  the  Ques- 
tions put  to  him,  and  is  the  trutn  on 
his  aforesaid  oath,  and  he  confirms  and 
ratifies  the  same,  and  in  case  of  need,  he 
will  repeat  it  at  a  future  time ;  that  be  is 
thirtjr-nine  years  of  a«e,  and  this  said  de- 
position was  read  to  him,  which  he  de- 
posed to  be  truly  expressed,  and  that  he 
can  neither  add  nor  diminish;  and  he 
signed  hereto  together  with  the  said  judge 
which  I  attest 


(Sipwd) 
Before  me 


BzOORRAT. 

AKTOmO  JOSB  Al.CAL. 

Framcisco  de  Castro. 


[Deposition  of  Don  Francuco  Salajfar.'] 
—On  the  aforesaid  day,  h'ls  honor,  the 
said  jud^  ordered  personally  to  appear 
before  him  in  his  court,  Don  Francisco 
Salazar  of  this  place,  to  whom  his  honor 
in  the  presence  of  me,  the  notary,  admi- 
nistered in  due  form  the  oath  on  God  our 
Lord,  and  on  the  sign  of  the  Cross ;   and 
thereon  he  promised  to  depose  the  truth, 
to  the  best  of  his  knowledge,  with  regard 
to  whatever  he  might  be  interrogated ; 
and  on  his  being  questioned  concerning 
the  contents  of  the  act  Inserted  in  the 
commencement   of  these   proceedings, 
and  also  about  the  other  circumstances 
mentioned,  he  deposed — ^That  he  knew 
from  bavins  heani  it  publicly  spoken  of, 
that  Pedro  Kuiz,  the  seller  of  tobacco,  had 
been  robbed  some  days  ago;  and  he  also 
knows,  that  in  theyeaV  ninety-seven,  the 
said  Pedro  was  then  in  the  service  of  Don 
Vicente  Sanda,  in  a  huckster's  and  liquor- 
shop,  when  one  morning  the  window  of 
the  said  shop  was  discovered  open,  which 
said  shop  was  under  the  management  of 
the  said  Pedro,  and  his  trunk  broke  open, 
he  saying  that  he  had  been  robbed  of 
eieht  Joes,  or  Portugal  pieces,  and  he  at- 
tributed this  rubbery  to  one  of  the  slaves 
of  the  said  Sanda,  whose  name  was  San- 
suilot,  whom  a  few  days  before  his  master 
Bad  withdrawn  from  the  said  shop,  in 
consequence  of  sundry  differences  or  dis- 
putes that  had  arisen  between  the  two. 
Pedro  judicially  proceeded  against  him, 
but  the  said  robbery  never  was  ascertain- 
ed.   That  some  few  da^s  afterwards,  on 
another  morning  when  it  broke,  the  win- 
dow was  again  found  open,  and  a  door 
also,  and  the  trunk  of  the  said  Pedro 
robbed,    who  found  it  open  the    same 
morning  on  the  beach,  with  the  money 
taken   out  that    had    been     deposited 
therein,  but  all  his  clothes  and  linen  with 
a  pair  oif  ^ver  buckles  remained  therein; 
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in  consequence  of  this  last  affair,  Sanda  1 
discharged  him  from  the  shop.  This  is  | 
all  he  Koowsy  and  that  he  can  depose 
with  respect  to  the  questions  that  have 
been  put  to  him,  and  is  the  truth,  on  his 
aforesaid  oath,  and  which  he  confirms 
and  ratifies,  and  in  case  of  need  will  re- 
|>eat  it  at  a  future  time ;  that  he  is  twenty- 
eight  years  of  age.  The  aforegoing  was 
read  to  him,  and  he  declared  that  the 
same  was  truly  expressed ;  that  ho  could 
neither  add  nor  diminish ;  and  he  signed 
the  same  together  with  the  said  judge, 
which  I  attest, 

(Signed)  Begorrat. 

Fram**  Salazar. 

Before  me        Francisco  de  Castro. 

[Deposition  of  the  negro  Pedro.] — 
Immecliatel^  for  the  purposes  as  afore- 
said, the  said  judge  ordered  personally  to 
appNcar  before  him  in  his  court,  Pedro,  a 
native  negro,  the  slave  of  Pedro  Ruiz,  to 
whom  his  honour,  in  the  presence  of  me 
the  notary,  administered  the  oath  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross:  and  thereon  he  promised 
to  depose  the  truth  to  the  best  of  his 
knowledge,  with  regard  to  whatever  he 
night  be  interrogate ;  and  on  bis  being 
questioned  concerninzthe  contents  of  the 
aforegoing  act,  and  also  about  the  other 
circumstances  attending  the  same,  he 
deposed>-That  on  the  seventh  day  of  the 
present  month,  at  about  noon-day  before 
dinner,  he,  the  deponent,  went  with  his 
mastei^s  cart  to  the  city  of  St.  Joseph,  to 
carry  sundry  provisions  for  the  troops 
there;  that  at  naif- past  seven  o'clock  at 
night  of  the  same  day,  he  arrived  back 
again,  and  at  the  house  of  Luisa,  the  house- 
keeper of  Pedro  Ruiz,  who  lives  near  the 
church,  and  havins  met  her  at  tlie  door 
of  the  said  bouse,  sne  inquired  of  him  the 
deponent  where  his  master  Pedro  was;  to 
which  he  replied,  that  she  who  was  at  the 
house- door,  ought  to  know  better  than 
him  where  his  master  was,  for  he,  the  de- 
ponent, was  but  iust  arrived  from  the  city 
of  St.  Joseph ;  that  after  this,  he  went  to 
take  a  walk,  and  to  get  some  drink  at  the 
shop  of  Bcltri,  a  black  woman,  near  the 
Green-market,  and  on  going  out  of  the 
house  of  the  said  Bcltri  ne  went  tuwards 
his  master's  house,  and  a  little  before 
getting  there  he  heard  a  negro  crv  out 
(whom  he  did  not  know)  that  a  robbery 
had  been  committed ;  and  on  his  arrival 
at  his  said  master's  house,  he  found  a 
great  many  persons  therein,  and  the  said 
Pedro  told  him,  the  deponent,  that  some 
one  had  robbed  him  ;  that  being  within 
the  said  house,  together  with  his  master, 
he  and  his  master  searched  the  same, 
And  they  found  no  partition  or  wall  what- 
ever broke  open,  and  only  the  lock  of  the 
trunks:  This  is  all  be  knows,  and  all 
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that  he  can  depose  to  the  questions  tliat 
have  been  put  to  him,  and  that  the  same 
is  the  truth  on  his  aforesaid  oath,  which 
he  confirms  and  ratifies ;  and  in  case  of 
need  he  will  repeat  the  same  at  a  future 
time ;  that  he  is  twentv-six  years  of  a^e; 
and  on  the  aforegoing  beine  read  to  bim, 
he  declared,  that  he  could  neither  add 
thereto,  nor  diminish  the  same ;  and  he 
did  not  sign  this  deposition,  be  declaring 
that  he  could  not  write :  his  honor  signed 
it,  together  with  the  interpreter,  yrhich  I 
attest. 

(Signed)        Begorrat. 

Ji;an  Bervardes, 
Interpreter. 
Before  me    Francisco  de  Castro. 

[Deposition  of  Pedro  Jotef  Percf.]— 
On  the  said  day^  month,  and  year,  in 
the  common  pnson  therein,  the  said 
judge  ordered  to  be  brought  into  his  pre- 
sence Pedro  Josef  Perez,  a  piisoner,  to 
whom  his  honour,  in  the  presence  of  me, 
the  notary,  administered  the  oath,  which 
said  prisoner  accepted  in  due  form,  on 
God  our  Lord,  and  .on  a  sicn  of  the  Cross, 
and  thereon  he  promised  to  declare  the 
truth,  to  the  best  of  his  knowledge,  with 
regard  to  whatever  he  might  be  iiiterro-> 
g[ated ;  and  on  his  being  questioned  rela- 
tive to  the  contents  of  the  aforegoing  act, 
and  also  respecting  the  other  circum- 
stances, he  was  interrogated  in  the  man- 
ner as  follows:  Interrogatory, — What 
his  name  was  ?  Where  born  and  resid- 
ing ?  His  age  and  calling  ?-^tIe  deposed, 
in  answer.  That  he  was  a  native  of  the 
island  of  Teneriife;  by  business  a  trader  ; 
and  that  he  was  from  tbirty-bise  to  thirty- 
two  years  old,  and  that  in  truth  his  name 
was  Pedro  Josef  Perez. 

Interrogated. — Where  he  was  on  the 
seventh  instant  ?  H  ow  employed  ? .  W  ith 
what  persons  he  conversed?  Ai  what 
hours,  and  on  what  subject  he  discoursed, 
and  what  reports  had  he  heard  relative  to 
the  robbery  committed  on  Pedro  Ruiz  ? — 
He  deposed,  That  on  the  said  seventh  day 
he  was  employed  at  his  own  home  in  the 
selline  tobacco  and  other  articles;  that 
he  did  not  go  out  the  whole  day  into  the 
street;  that  between  six  and  seven 
o*clock  that  evening,  it  was  publicly  re- 
ported to  him,  that  Pedro  Ruiz,  his  part- 
ner, had  been  robbed,  and  that  after  dark 
the  said  Pedro  acquainted  him,  by  means 
of  a  negro,  concerning  the  robbery ;  that 
immediately  afterwards  he  went  to  the 
house  of  Pedro,  but  before  he  got  there 
he  met  Carlos  Gonzalez  at  the  corner  of 
the  outhouses  of  Pedro,  and  havinc  got 
close  to  each  other,  said  Carlos  asked  him 
the  deponent,  what  news,  or  what  was 
the  matter.  He,  the  deponent,  then  told 
him  that  his  partner  had  been  robbe<l, 
and  the  deponent  then  pursued  his  vray 
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panooally  to  tppear  before  him  in  court, 
Gftipar  Dill  of  this  place*  to  wbom  his 
honour,  in  the  presence  of  me,  the  notary, 
administered  the  oath,  which  he  accept- 
ed in  due  form,  on  God  our  Lord,  and  on 
a  sign  of  the  Cross ;  and  thereon  he  pro- 
mised to  depose  the  truth  to  the  eitent  of 
hit  knowledge,  with  respect  to  whatever 
he  might  be  interrogated ;  and  on  his 
being  questioned  relative  to  the  oonteots 
of  the  afor^oing  act,  and  also  about  the 
other  circumstances  mentioned,  he  de- 
posed^Tbat  he,the  deponent,  being  at  the 
house  of  i>  Franciscode  Sahoar,  at  Plata 
de  Monte,  about  the  time  of  evenlDg- 
pn\yer,  on  the  seveath  day  of  the  pre- 
sent month,  that  Carlos  Goozalez  came 
there,  and  conversed  about  his  schooner, 
that  the  said  Carlos  had  purchased ;  that 
be,  the  said  deponent,  departed  firom  the 
said  house,  and  at  a  short  distance  he  ob- 
tenred  that  Carlos  also  had  come  away ; 
that  having  joined  him,  Carlos  asked  bim, 
the  deponent,  whether  he   was   going 
home,  and  liaving  answered  in  the  affir- 
mative, at  the  same  time  invitinf;  him  to 
Mss  the  evenina  at  the  house  of  Juan  the 
Catalan,  agreeable  to  the  custom  of  hiro, 
thedeponent,  that  said  Carlos  replied,  he 
vould  not  take  any  drink  whatever;  with 
vhich  answer  the  deponent  went  into 
the  said  house,  and  a  snort  time  after  he 
came  out  aaain,  and  on  not  seeing  the 
taid  Carlos,  ne  inquired  about  him  of  the 
wife  of  tlie  said  Catalan,  and  slie  told 
him  that  he  was  gone  away.    This  is  all 
he  knows,  and  that  he  can  depose  with 
respect  to  the  Questions  put  to  nim,  and  . 
is  tne  truth  on  his  oath,  as  aforesaid,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  at  a  future 
time ;  that  he  is  thirty-one  years  of  age  ; 
that  the  said  deposition  is  truly  express- 
ed, and  that  he  can  neither  add  nor  di- 
minish :  he  did  not  sign  it,  deposings  that 
he  could  not  write:  his  honour  signed  the 
same,  which  I  attest. 

(Signed)  BEooatAT. 

Before  me    Franc*  de  Castro. 


rpeposition  of  Antonio  Jph,  a  mulatto.] 
»-On  tne  twenty-third  day  (ftke  aforesaid 
month  and  year,  his  honor  the  judge  or- 
dered personally  to  appear  l>efore  him  in 
court,  Antonio  Josef,  a  free  mulatto  of 
this  place,  to  whom  the  said  judge,  in  the 
presence  of  me,  the  notary,  admmistered 
the  oath,  which  he  accepted  on  God  our 
Lord,  and  on  a  sign  of  the  Cross ;  and 
thereon  he  promis^  to  depose  the  truth 
to  the  extent  of  his  knowledge,  with  res- 
pect to  whatever  he  might  be  interrogat- 
ed; and  on  his  being  questioned  concern- 
ing the  contents  of  the  act,  inserted  at 
the  commencement  of  these  proceed- 
ings, he  deposed — ^That  all  he  knows  is, 
that  he  was  told  by  Nicohtf  Ybarrarte,  a 


freemulattOy  when  patting  by  the  house 
door  of  CarioaGontaki,  tftie  said  Nicholas 
calledoutto  him, the  deponent,  ''see  how 
Carlos  passes  without  knowing  me,  but 
be  must  remember  how  be  used  my 
matter,  D".  Pedro  Ybarrarte  when  at 
Curacoa."  This  is  all  he  knows  and  that 
he  can  depose  with  rraard  to  the  Ques- 
tions put  to  him,  and  is  the  truth  on 
his  aforettid  oath,  and  he  confirms  and 
ratifies  the  same,  and  in  case  of  need,  he 
will  repeat  it  at  a  future  time ;  that  be  is 
thirtjr-nine  years  of  a«e,  and  this  said  de- 
position was  read  to  him,  which  he  de- 
posed to  be  truly  expressed,  and  that  he 
can  neither  add  nor  diminish;  and  he 
signed  hereto  together  with  the  said  judge 
which  I  attest 

(Signed)  BaooaaAT. 

AkTOKIO  JOSB  Af.CAL. 

Befi:>re  me       Fraiicisco  de  Castro. 

J  Deposition  of  Don  Franciaco  Salajfar.'] 
>n  the  aforesaid  day,  his  honor,  the 
said  judge,  ordered  personally  to  appear 
before  him  in  his  court,  Don  Francisco 
Salazar  of  this  place,  to  whom  his  honor 
in  the  presence  of  me,  the  notary,  admi- 
nistered in  due  form  the  oath  on  God  our 
Lord,  and  on  the  sisn  of  the  Cross ;   and 
thereon  he  promised  to  depose  the  truth, 
to  the  best  of  bis  knowledge,  with  regard 
to  whatever  he  might  be  interrogated ; 
and  on  bis  being  questioned  concerning 
the  contents  of  the  act  Inserted  in  the 
commencement   of  these   proceedings, 
and  also  about  the  other  circumstances 
mentioned,  he  deposed — ^That  he  knew 
from  havine  heani  it  publicly  spoken  of, 
that  Pedro  Ruiz,  the  seller  of  tobacco,  had 
been  robbed  some  days  ago;  and  he  also 
knows,  that  in  the  year  ninety-seven,  the 
said  Pedro  was  then  in  the  service  of  Don 
Vicente  Sanda,  in  a  huckster's  and  liquor- 
shop,  when  one  morning  the  window  of 
the  said  shop  was  discovered  open,  which 
said  shop  was  under  the  management  of 
the  said  Pedro,  and  his  trunk  broke  open, 
he  saying  that  he  had  been  robbed  of 
eisht  Joes,  or  Portugal  pieces,  and  he  at- 
tributed this  rubbery  to  one  of  the  slaves 
of  the  said  Sanda,  whose  name  was  San- 

Kilot,  whom  a  few  days  before  his  nuister 
d  withdrawn  from  the  said  shop,  in 
consequence  of  sundry  differences  or  dis- 
putes that  had  arisen  between  the  two. 
Pedro  judicially  proceeded  against  him, 
but  the  said  robbery  never  was  ascertain- 
ed. That  some  few  da^s  afterwards,  on 
another  morning  when  it  broke,  the  win- 
dow was  again  found  open,  and  a  door 
also,  and  the  trunk  of  the  said  Pedro 
robbed,  who  found  it  open  the  same 
morning  on  the  beach,  with  the  money 
taken  out  that  had  been  deposited 
therein,  but  all  his  clothes  and  linen  with 
a  pair  oif  silver  buckles  remained  therein ; 
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in  consequence  of  this  last  affair,  Sanda  I 
dtschareed  bim  from  the  shop.  This  is  f 
all  he  Koows,  and  that  he  can  depose 
with  respect  to  the  questions  that  have 
been  put  to  him,  and  is  the  truth,  on  his 
aforesaid  oath,  and  which  he  confirms 
and  ratifies,  and  in  case  of  need  will  re- 
peat it  at  a  future  time ;  that  he  is  twenty- 
eight  years  of  age.  The  aforegoing  was 
read  to  him,  and  he  declared  that  the 
same  was  truly  expressed ;  that  ho  could 
neither  add  nor  diminish ;  and  he  signed 
the  same  together  with  the  said  judge, 
which  I  attest, 

(Signed)  Becorrat. 

Fram**  Salazar. 

Before  me        Francisco  dr  Castro. 

[Deposition  of  the  negro  Pcdro.l — 
Immediately  for  the  purposes  as  afore- 
said, the  said  judge  ordered  personally  to 
appear  before  him  in  his  court,  Pedro,  a 
native  negro,  the  slave  of  Pedro  Ruiz,  to 
whom  his  honour,  in  the  presence  of  me 
the  notary,  administered  the  oaUi  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross:  and  thereon  he  promised 
to  depose  the  truth  to  the  best  of  his 
knowledge,  with  regard  to  whatever  he 
iniglit  be  interrogate ;  and  on  bis  being 
questioned  conceminzthe  contents  of  the 
aforegoing  act,  and  also  about  the  other 
circumstances  attending  the  same,  he 
deposed— That  on  the  seventh  day  of  the 
present  month,  at  about  noon-day  before 
dinner,  he,  the  deponent,  went  with  his 
master's  cart  to  the  city  of  St.  Joseph,  to 
carry  sundry  provisions  for  the  troops 
there;  that  at  naif-past  seven  o'clock  at 
night  of  the  same  day,  he  arrived  back 
again,  and  at  the  house  of  Luisa,  the  house- 
keeper of  Pedro  Ruiz,  who  lives  near  the 
church,  and  bavins  met  her  at  tlie  door 
of  the  said  house,  sne  inquired  of  him  the 
deponent  where  his  master  Pedro  was;  to 
which  he  replied,  that  she  who  was  at  the 
house- door,  ought  to  know  better  than 
him  where  his  master  was,  for  he,  the  de- 
ponent, was  but  hist  arrived  from  the  city 
of  St.  Joseph ;  that  after  this,  be  went  to 
take  a  walk,  and  to  get  some  drink  at  the 
shop  uf  Bcltri,  a  black  woman,  near  the 
Green-market,  and  on  going  out  of  the 
house  of  the  said  Bcltri  he  went  tuwards 
his  master's  house,  and  a  little  before 
getting  there  he  heard  a  negro  crv  out 
(whom  he  did  not  know)  that  a  robbery 
had  been  committed ;  and  on  his  arrival 
at  his  said  master's  house,  he  found  a 
great  many  persons  therein,  and  the  said 
Pedro  told  him,  the  deponent,  that  some 
one  had  robbed  him  ;  that  being  within 
the  said  house,  together  with  his  master, 
he  and  his  master  searched  the  same, 
iand  they  found  no  partition  or  wall  what- 
ever broke  open,  and  only  the  lock  of  the 
trunks:  This  is  all  be  knows,  and  all 
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that  he  can  depose  to  the  questions  that 
Iwve  been  put  to  him,  and  that  the  same 
is  the  truth  on  his  aforesaid  oath,  which 
he  confirms  and  ratifies ;  and  in  case  of 
need  be  will  repeat  the  same  at  a  future 
time ;  that  he  is  twentv-six  years  of  a^e; 
and  on  the  aforegoing  beine  read  to  him, 
he  declared,  that  he  could  neither  add 
thereto,  nor  diminish  the  same ;  and  he 
did  not  sign  this  deposition,  he  declarins 
that  he  could  not  write :  his  honor  signed 
it,  together  with  the  interpreter,  which  I 
attest. 

(Signed)        Becorrat. 

Juan  Berkardes, 
Interpreter. 
Before  me    Francisco  de  Castro. 

[Deposition  of  Fedro  Jmef  Perei.]— 
On  the  said  day^  month,  and  year,  in 
the  common  prison  therein,  the  said 
judge  ordered  to  be  brought  into  his  pre- 
sence Pedro  Josef  Perez,  a  piisoner,  to 
whom  his  honour,  in  the  presence  of  me, 
the  notary,  administered  the  oath,  which 
said  prisoner  accepted  in  due  form,  on 
God  our  Lord,  and.on  a  sisn  of  the  Croes, 
and  thereon  he  promised  to  declare  the 
truth,  to  the  best  of  his  knowled^,  with 
regard  to  whatever  he  might  be  mterro- 
g[ated ;  and  on  his  being  questioned  rela- 
tive to  the  contents  of  the  aforegoing  act, 
and  also  respecting  the  other  circum- 
stances, he  was  interrogated  in  the  man- 
ner as  follows:  Interrogatory, — ^What 
his  name  was  ?  Where  born  and  resid- 
ing ?  His  age  and  calling  ?-^lIe  deposed, 
in  answer.  That  he  was  a  native  of  the 
island  of  Teneriife ;  by  business  a  trader  ; 
and  that  he  was  from  tbirty-biaa  to  thirty- 
two  years  old,  and  that  in  trtith  his  name 
was  Pedro  Josef  Perez. 

Interrogated. — ^>Vhere  he  was  on  the 
seventh  instant  ?  H  o w  employed  ? .  W  ith 
what  persons  he  conversed?  Ai  what 
hours,  and  on  what  subject  he  discoursed, 
and  what  reports  had  he  heard  relative  to 
the  robbery  committed  on  Pedro  Ruiz  ? — 
He  deposed, That  on  the  said  seventh  day 
he  was  employed  at  his  own  home  in  the 
selline  tobacco  and  other  articles;  that 
he  did  not  go  out  the  whole  day  into  the 
street ;  that  between  six  and  seven 
o'clock  that  evening,  it  was  publicly  re- 
ported to  him,  that  Pedro  Ruiz,  his  part- 
ner, had  been  robbed,  and  that  after  dark 
the  said  Pedro  acquainted  him,  by  means 
of  a  negro,  concerning  the  robbery ;  that 
immediately  afterwards  be  went  to  tlie 
house  of  Pedro,  but  before  he  got  there 
he  met  Carlos  Gonzalez  at  the  corner  of 
the  outhouses  of  Pedro,  and  having  got 
close  to  each  other,  said  Carlos  asked  him 
the  deponent,  what  news,  or  what  was 
the  matter.  He,  the  deponent,  then  told 
him  that  his  partner  had  been  robbed, 
and  the  deponent  then  pursued  his  vray 
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pmooally  to  appear  before  him  in  court, 
Oatpar  Diai  of  tbii  placo.  to  wbom  hit 
hoDour,  in  the  pratenee  of  me,  the  notmryy 
admiDistered  the  oath,  which  he  accept- 
ed ID  due  form,  on  God  our  Lord,  uid  oo 
a  sign  of  the  Cross ;  and  thereon  he  pro- 
inised  to  depose  the  truth  to  the  eitent  of 
hit  knowledge,  with  respect  to  whate¥er 
he  might  be  interrogated ;  and  on  his 
being  questioned  relative  to  the  contents 
of  the  aforegoing  act,  and  also  about  the 
other  circumstances  mentioned,  he  de- 
posed— ^That  he,the  deponent, being  at  the 
house  of  i>  Frandsco.de  Salaar,  at  PUxa 
de  Monte,  about  the  time  of  eveDing- 
pn^er,  on  the  seventh  day  of  the  pre- 
aetit  month,  that  Carlos  Gfonalei  came 
there,  and  conversed  about  his  schooner, 
that  the  said  Carlos  had  purchased;  that 
be,  the  said  deponent  departed  from  the 
said  house,  and  at  a  snort  distance  he  ob- 
aerved  that  Carlos  also  had  come  away ; 
that  having  joined  him,  Carlos  asked  bim, 
the  deponent,  whether  he   was   going 
home,  and  liaving  answered  in  the  affir- 
mative, at  the  same  time  invitinf;  him  to 
Mss  the  evenina  at  the  house  of  Juan  the 
Catalan,  agreeable  to  the  custom  of  hiro, 
thedeponent,  that  said  Carlos  replied,  he 
wouk)  not  take  any  drink  whatever;  with 
vhich  answer  the  deponent  went  into 
the  said  house,  and  a  snort  time  after  he 
came  out  asain,  and  on  not  seeing  the 
said  Carkw,  ne  inquired  about  him  of  the 
wife  of  tlie  said  Catalan,  and  slie  told 
him  that  he  was  gone  away.    This  is  all 
he  knows,  and  that  he  can  depose  with 
respect  to  the  Questions  put  to  nim,  and 
is  tne  truth  on  his  oath,  as  aforesaid,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  at  a  future 
time ;  that  he  is  thirty-one  years  of  age  ; 
that  the  said  deposition  is  truly  express- 
ed, and  that  he  can  neither  add  nor  di- 
minish :  he  did  not  sign  it,  deposings  that 
he  could  not  write:  his  honour  signed  the 
same,  which  I  attest. 

(Signed)  BEooaaAT. 

Before  me    Franc*  de  Castro. 

rpeposition  of  Antonio  Jph,  a  mulatto.] 
»-On  tne  twenty-third  day  (ftke  aforeuud 
month  and  year,  his  honor  the  judg;e  or- 
dered personally  to  appear  before  him  in 
court,  Antonio  Josef,  a  free  mulatto  of 
this  place,  to  whom  the  said  jud^e,  in  the 
presence  of  me,  the  notary,  admmistered 
the  oath,  which  he  accepted  on  God  our  I 
Lord,  and  on  a  sign  of  the  Cross ;  and 
thereon  be  promts^  to  depose  the  truth 
to  the  extent  of  his  knowledge,  with  res- 
pect to  whatever  he  might  be  interrogat- 
ed; and  on  his  being  questioned  concern- 
ing the  contents  of  the  act,  inserted  at 
the   commencement  of  these  proceed- 
ings, he  deposed — ^That  all  he  knows  is, 
that  he  was  told  by  Nicohtf  Ybarrarte,  a 


free  mulatto,  when  paanng  by  the  house 
door  of  CarkiaGonalci,  tftie  sud  Nicholas 
calledoutto  him, the  deponent,  *^see  how 
Carloa  passes  without  knowing  roe,  but 
he  must  remember  how  be  used  my 
master,  D".  Pedro  Ybarrarte  when  at 
Curacoa.''  Thia  is  all  he  knows  and  that 
he  can  depose  with  rraard  to  the  Ques- 
tions put  to  him,  and  is  the  truth  on 
his  aforenid  oath,  and  he  confirms  and 
ratifies  the  same,  and  In  case  of  need,  he 
will  repeat  it  at  a  future  time ;  that  be  is 
thirtjr-nine  years  of  age,  and  this  said  de- 
position was  read  to  him,  which  he  de- 
posed to  be  truly  expressed,  and  that  he 
can  neither  add  nor  diminish;  and  he 
signed  hereto  together  with  the  said  judge 
which  I  attest 


(Signed) 
Before  me 


BaooaaAT. 
Aktokio  Jose  Alcal. 
Framcisco  de  Castro. 


J  Deposition  of  Don  FronciKo  SalaMar."] 
)n  the  aforesaid  day,  his  honor,  the 
said  jud^  ordered  personally  to  appear 
before  hira  in  his  court,  Don  Francisco 
Salazar  of  this  place,  to  whom  his  honor 
in  the  presence  of  me,  the  notary,  admi- 
nistered in  due  form  the  oath  oo  God  our 
Lord,  and  on  the  sisn  of  the  Cross ;  and 
thereon  he  promised  to  depose  the  truth, 
to  the  best  of  bis  knowledge,  with  regard 
to  whatever  he  might  be  interrogated ; 
and  on  bis  being  questk>ned  concerning 
the  contents  of  the  act  Inserted  in  the 
commencement   of  these   proceedings, 
and  also  about  the  other  circumstances 
mentioned,  he  deposed — ^That  he  knew 
from  bavins  hearo  it  publicly  spoken  of, 
that  Pedro  Kuiz,  the  seller  of  tobacco,  had 
been  robbed  some  days  ago;  and  he  also 
knows,  that  in  the  year  ninety-seven,  the 
said  Pedro  was  then  in  the  service  of  Don 
Vicente  Sanda,  in  a  huckster's  and  liquor- 
shop,  when  one  morning  the  window  of 
the  said  shop  was  discovered  open,  which 
said  shop  was  under  the  management  of 
the  said  Pedro,  and  his  trunk  broke  open, 
he  saying  that  he  had  been  robbeo  of 
eieht  Joes,  or  Portugal  pieces,  and  he  at- 
tributed this  robbery  to  one  of  the  slaves 
of  the  said  Sanda,  whose  name  was  San- 
suilot,  whom  a  few  days  before  his  master 
Bad  withdrawn  from  the  said  shop,  in 
consequence  of  sundry  differences  or  dis- 
putes that  had  arisen  between  the  two. 
Pedro  judicially  proceeded  against  him, 
but  the  said  robbery  never  was  ascertain- 
ed.   That  some  few  days  afterwards,  on 
another  morning  when  it  broke,  the  win- 
dow was  again  found  open,  and  a  door 
also,  and  the  trunk  of  the  said  Pedro 
robbed,    who  found  it  open  the    same 
morning  on  the  beach,  with  the  money 
taken   out  that   had    been     deposited 
therein,  but  all  his  clothes  and  linen  with 
a  pair  of  silver  buckles  remained  therein; 
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in  consequence  of  this  last  affair,  Sanda 
discharged  him  from  the  shop.  This  is 
all  he  Koowsy  and  that  he  can  depose 
with  respect  to  the  questions  that  have 
been  put  to  him,  and  is  the  truth,  on  his 
aforesaid  oath,  and  which  he  confirmj) 
and  ratifies,  and  in  case  of  need  will  re- 
peat it  at  a  future  time ;  that  he  is  twenty- 
eight  years  of  age.  The  aforegoing  was 
read  to  him,  and  he  declared  that  the 
same  was  truly  expressed ;  that  ho  could 
neither  add  nor  diminish ;  and  he  signed 
the  same  together  with  the  said  judge, 
which  I  attest, 

(Signed)  Begorrat. 

Fram**  Salazar. 

Before  me        Francisco  or  Castro. 

[Deposition  of  the  negro  Pedro.'] — 
Immediately  for  the  purposes  as  afore- 
said, the  said  judge  ordered  personally  to 
appear  before  him  in  his  court,  Pedro,  a 
native  negro,  the  slave  of  Pedro  Ruiz,  to 
whom  his  honour,  in  the  presence  of  me 
the  notary,  administered  the  oatli  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross:  and  thereon  be  promised 
to  depose  the  truth  to  the  best  vf  his 
knowledge,  with  regard  to  whatever  he 
might  be  interrogate ;  and  on  bis  being 
questioned  conceminzthe  contents  of  the 
aforegoing  act,  and  also  alx>ut  the  other 
circumstances  attending  the  same,  be 
deposed>-That  on  the  seventh  day  of  the 
present  month,  at  about  noon*day  before 
dinner,  he,  the  deponeut,  went  with  his 
master^s  cart  to  the  city  of  St.  Joseph,  to 
carry  sundry  provisions  for  the  troops 
there;  that  at  naif- past  seven  o'clock  at 
night  of  the  same  day,  he  arrived  back 
again,  and  at  the  house  of  Luisa,  the  house- 
keeper of  Pedro  Ruiz,  who  lives  near  the 
church,  and  having  met  her  at  tlic  door 
of  the  said  bouse,  she  inquired  of  him  the 
deponent  where  his  master  Pedro  was;  to 
which  he  replied,  that  she  who  was  at  the 
house- door,  ought  to  know  better  than 
him  where  his  master  was,  for  he,  the  de- 
ponent, was  but  Uist  arrived  from  the  city 
of  St.  Joseph ;  that  after  this,  he  went  to 
take  a  walk,  and  to  get  some  drink  at  the 
shop  uf  Beltri,  a  black  woman,  near  the 
Green-market,  and  on  g:oing  out  of  the 
house  of  the  said  Beltri  tie  went  tuwards 
his  master's  house,  and  a  little  before 
getting  there  he  heard  a  negro  cfv  out 
(whom  he  did  not  know)  that  a  robbery 
had  been  committed ;  and  on  his  arrival 
at  his  said  master's  house,  he  found  a 

freat  many  persons  therein,  and  the  said 
edro  told  him,  the  deponeut,  that  some 
one  had  robbed  him  ;  that  being  within 
the  said  house,  together  with  his  master, 
he  and  his  master  searched  the  same, 
^and  they  found  no  partition  or  wall  what- 
ever broke  open,  and  only  the  lock  of  the 
trunks:  This  is  all  be  knows,  and  all 
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that  he  can  depose  to  the  questions  that 
have  been  put  to  him,  and  that  the  same 
IS  the  truth  on  his  aforesaid  oath,  which 
he  confirms  and  ratifies ;  and  in  case  of 
need  he  will  repeat  the  same  at  a  future 
time ;  that  he  is  twentv-six  years  of  a^e; 
and  on  the  aforegoing  beine  read  to  him, 
he  declared,  that  he  could  neither  add 
thereto,  nor  diminish  the  same ;  and  he 
did  not  sign  this  de(>osiUon,  he  declarins 
that  he  could  not  write :  bis  honor  signed 
it,  together  with  the  interpreter,  which  I 
attest 

(Signed)        Begorrat. 

Ji;an  Bernardes, 
Interpreter. 
Before  me    Francisco  de  Castro. 

[Deposition  of  Fedro  louf  Perei.]--- 
On  the  said  day^  month,  and  vear,  in 
the  common  prison  therein,  the  said 
judge  ordered  to  be  brought  into  his  pre- 
sence Pedro  Josef  Perez,  a  piisoncr,  to 
whom  his  honour,  in  the  presence  of  me, 
the  notary,  administered  the  oath,  which 
said  prisoner  accepted  in  due  form,  on 
God  our  Lord,  and.on  a  sisn  of  the  Cross, 
and  thereon  he  promised  to  declare  the 
truth,  to  the  best  of  his  knowled^,  with 
regard  to  whatever  be  might  be  interro- 
g[ated ;  and  on  his  being  questioned  rela- 
tive to  the  contents  of  tne  aforegoing  act, 
and  also  respecting  the  other  circum- 
stances, he  was  interrogated  in  the  man- 
ner as  follows:  Interrogatory, — What 
his  name  was  ?  Where  born  and  resid- 
ing ?  His  age  and  calling  ?-^tIe  deposed, 
in  answer.  That  he  was  a  native  pf  the 
island  of  Teneriife;  by  business  a  trader  ; 
and  that  he  was  from  tbirty-biae  to  thirty- 
t  wo  years  old,  and  that  in  truth  his  name 
was  Pedro  Josef  Perez. 

Jn/erro^aierf.— Where  he  was  on  the 
seventh  instant  ?  How  employed  ?  .With 
what  persons  he  conversed?  iVt  what 
hours,  and  on  what  subject  be  discoursed, 
and  what  reports  had  he  heard  relative  to 
the  robbery  committed  on  Pedro  Ruiz  ? — 
He  deposed, That  on  the  said  seventh  day 
he  was  employed  at  his  own  home  in  the 
selline  tobacco  and  other  articles;  that 
he  did  not  go  out  the  whole  day  into  the 
street;  that  between  six  and  seven 
o'clock  that  evening,  it  was  publicly  re- 
ported to  him,  that  Pedro  Ruiz,  his  part- 
ner, had  been  robbed,  and  that  after  dark 
the  said  Pedro  acquainted  him,  by  means 
of  a  negro,  concerning  the  robbery ;  that 
immediately  afterwards  he  went  to  the 
house  of  Pedro,  but  before  he  got  there 
he  met  Carlos  Gonzalez  at  the  corner  of 
the  outhouses  of  Pedro,  and  havinc  got 
close  to  each  other,  said  Carlos  asked  him 
the  deponent,  what  news,  or  what  was 
the  matter.  He,  the  deponent,  then  told 
him  that  his  partner  had  been  robbe<l, 
and  the  deponent  then  pursued  bis  way 
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to  the  house  of  the  said  Pedro,  leaving 
Carlos  in  the  place  where  he  first  saw 
him,  without  observing  which  way  he  af- 
terwards took ;  that  he  saw  his  excellency 
the  governor  searching  or  looking  about 
the  said  house,  and  after  he  wan  gone,  the 
deponent  then  went  in,  and  sat  down 
with  Pedro,  in  the  same  room  where  the 
robbery  had  been  committed  in  conversa- 
tion on  the  subject,  when  Carlos  Gon- 
talcs  came  in,  and  the  same  conversation 
•n  the  subject  of  the  robbery  was  conti- 
nued, Carlos  having  sat  down  with  them, 
who  afterwards  getting  up,  he,  Carlos, 
called  Pedro  asicte  out  tnto  the  Govern- 
ment-square, and  they  actually  went  to 
some  distance,  and  the  dc|>onent  followed 
and  joined  company  with  them  in  the 
laid  square;  and  Carlos  inquired  of 
Pedro,  when,  and  at  what  hours  his  nt^ 
groes  returned;  when  Pedro  told  him, 
they  had  but  just  arrived  with  the  cart 
fK>m  St.  Joseph,  and  that  the  robbery 
could  not  have  been  committed  by  them ; 
and  to  get  nxire  information  they  went 
into  the  house  of  a  neighbour  who  was  ill 
in  bed,  and  by  means  of  a  mulatto  who 
attended  him,  they  asked  the  said  sick 
person  at  about  what  time  he  had  heard 
the  noise  in  the  house  of  Pedro,  and  the 
lick  person  replied,  at  tlie  exact  tkne  of 
tbe  liellt  for  evening-prayer ;  and  that  the 
noise  which  he  heard  was  like  that  of  a 
Ibrcible  entry  into  a  houac,  with  which 
answer  Carlos  went  one  way,  and  the 
deponent  with  Pedro  went  another. 
That  one  afternoon,  about  the  time  of  the 
siesta  faftemoon's  sleep)  subsequent  to 
the  robuery,  Carlos  Gonzalez  came  to  the 
dwelling-house  of  the  deponent,  and  sit- 
ting down,  Cavlos  said  to  hhn,  what  do 
CHI  think  has  happened  f — he  then  re- 
ted  that  the  judse  now  present  with  the 
•fficers  af  justice  bad  been  that  morning 
to  his  house,  and  had  searched  the  same, 
in  consequence  of  the  robbery  of  Pedro ; 
and  at  this  instant  Pedro  came  in,  when 
ke,  the  deponent,  said  to  Carlos,  why 
should  you  be  uneasy,  as  you  are  clear  and 
innocent^  God  keep  you  so,  and  Carlos 
repeated  to  him  the  same  words;  and 
then  the  deponent  said  to  him  In  a  free 
manner.  Nevermind  me;  in  case  they 
should  call  on  me,  I  will  acauidnt  them 
vhat  I  saw  on  the  nieht  of  tne  robbery : 
thcB  Carlos  said,  ^  What,  are  you  against 
me?''  and  the  disponent  answered,  No: 
then  Carlos  went  away ;  the  deponent  re- 
maining alone  with  Pedro^they  conversed 
on  the  same  subject  This  is  all  tliat  he 
knows,  and  that  he  can  depose  in  reply 
to  the  interrogatories  put  to  him ;  ana  is 
the  truth,  on  his  aforesaid  oath,  and  he 
Confirms  and  ratifies  the  same,  and  in 
cose  of  need  will  repeat  the  same  at  a  fu- 
ture time ;  that  his  age  is  as  hereinbefore 
mentioned.  And  oa  this  saki  defoaition 


being  read  to  him,  he  declared  the  same 
to  be  correctly  written;  that  he  could 
neither  add  or  diminish ;  and  he  signed 
thew  presents,  together  with  the  said 
judge,  which  I  attest. 
(Signed)  Bloorrat. 

Pedro  Joze  Perez. 
Before  me  Frahcisco  de  Castro. 

[Deposition  of  Laiia  Calderan.]^ 
Ai  the  Port  of  Spain,  on  the  twenty- 
gecond  dow  of  the  tame  tmrnth  and  ^ear,  his 
honor,  the  judge  of  first  appointment, 
proceeded  to  the  prison  wherein  Luisa 
Calderon,  a  free  Mulatta,  was  confined, 
for  the  purpose  of  taking  her  deposition ; 
to  whom  the  said  judge,  in  the  presence 
of  me,  the  notary,  administered  the  oath 
in  due  form,  on  God  oar  Lord,  and  on  a 
sign  of  the  Cross,  and  thereon  she  pre- 
mised to  depose  the  truth,  to  the  best  of 
her  knowledge,  to  whatever  she  mi^ht 
be  interrogate ;  and,  accordingly,  being 
questioned  respecting  the  contents  of  the 
aforegoing  act,  ana  the  other  circum- 
stances that  had  occurred,  with  the  intent 
to  ascertain  the  troth  relative  to  the 
cause  in  question,  she  fully  denied  know- 
ing who  were  the  perpetrators  of  the  rob- 
bery;  in  consequence  thereof  his  honor 
ordered  this  dcpoSitran  to  be  suspended 
till  a  more  convenient  opportunity,  and 
he  signed  hcretowwhich  I  attest 

(Signed)         Beoorrat. 
Before  me    Fkahcisco  dr  Castro. 

[Act."] — Inconsequence  of  the  strong 
suspicions  his  honour  entertains  of  the 
Mulatia  Luisa  Calderon,  a  domestic  of 
Pedro  Ruiz,  concealing  the  truth  relative 
to  the  aforesaid  robberjr,  expressed  ia 
these  proceedings ;  and  his  honour  being 
persuaded,  that  she  will  discover  the  truth 
of  the  matter  b^  means  of  a  slight  tor- 
ment being  infiicted  on  tbe  said  Calde- 
ron: And  whereas  his  honour  is  not  iiv- 
vested  with  power  to  execute  the  same, 
his  excellenc}r  the  governor  and  captain- 
general  of  this  island  must  be  made  ac- 
r'nted  hereof,  with  the  swnmary  of 
process  by  virtue  of  this  document,  to 
the  intent  that  his  excellency  may  deter- 
mine, as  may  appear  to  him  justice,  the 
usual  and  requisite  forms  for  that 
purpose  to  be  adopted  and  observed  by 
the  notary  in  this  cause ;  and  in  pnrsifr- 
ance  hereof  his  honor  thus  decreed  and 
ordered ;  and  he  signed  hereto,  which  I 
the  underwritten  ootary  attest  this  day, 
the  twenty  •second  of  the  aforesaid  month 
and  year. 

(Signed)         Beoorrat. 
Befoft  rae    Frahcisco  de  Castro^ 

Whereupon  I  the  said  notary  proceed- 
ed to  the  tribunal  of  the  said  governor 
and  captain-gemnl  of  tlus  isluid;  and 
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the  utml  ibrnt  having  been  obeerved,  I 
■nde  known  to  bi9  exceUcncy  the  afore- 
MD|  act,  as  also  the  summary  in  con- 
Nfmi^as  decreed,  which  I  attest. 

(Signed)       Castro. 

rOrier.]— Apply  the  torture  to  Luisa 
Caideron. 

(Signed)       Th.  Pictov. 

His  exoeUency  the  governor  and  cap- 
taiiKgenecal  of  this  island  of  Trinidad 
thus  ordered,  and  be  signed  the  same  on 
the  twenljr-thtfd  dw  of  Docember,  one 
thouiand  eight  buodrcd  and  one. 

Before  me  FaAVCisoo  db  Castro. 

I  Iransroitied  these  proceedings  to  the 
court-of  his  honor,  the  judg^  of  first  ap- 
|K»ntment 

(Signed)       Castro. 

Wrder/or  the  Toriurc'l^Ai  the  Port 
of  bpain,  m  the  windwani  island  of  Tri- 
nidad, on  the  twentjr-thhrd  day  of  Decem- 
Imt,  one  thousand  eight  hundred  and  one, 
tiia  honor  the  ordinary  judge  of  first  ap- 
pointment, having  seen  these  acts  of  the 
cause  in  question,  together  with  the  or- 
der given  by  his  excdlency  the  governor 
aad  captain-general  of  this  isuind,  by 
vbich  be  directs  a  slight  torment  to  be 
Inflicted,  for  the  purpose  of  investigating 
the  truth  relative  to  the  robbery :  tie  ac- 
cordingly has  decreed,  and  hereby  orders, 
that  tlw  same  shall  be  carried  into  exe- 
cution on  this  same  day,  to  obviate  fur- 
ther delays  that  may  prejudice  this 
caiMe.  At  the  same  time,  his  honor  ob- 
aerved,  that  whereas  the  ssid  Luisa  Cai- 
deron did  not  appear  to  be  twenty-five 
vears  old,  his  hooor  therefore  reserves 
Lis  intention  of  nominating  for  her  a 
gHardian  or  advocate.  His  honor  thus 
pronounced  and  ordered,  and  signed 
■ereto,  which  I  attest. 

(Signed)  BEOoaaAT. 

Before  me    Fbamcisco  de  Castro. 

[Service,] — ^Whereupon  I,  the  notary, 
in  the  presence  of  the  said  jud^e,  attend- 
ing  at  the  public  prison,  and  m  a  room 
thereof,  I  made  known  the  aforegoing 
order  for  the  torture  to  Luisa  Caideron ; 
vbo  being  made  acquainted  with  the  con- 
tents thereof,  she  said,  that  she  did  not 
know  who  bad  committed  the  robbery  on 
Pedro  Ruiz,  and  she  confirmed  what  she 
had  before  asserted,  which  I  attest. 

Castro. 

iAct  of  Torment  on  Luua  (Jo/deroa.l— 
And  thereu|>on,  immediately,  and  Be- 
ifijS  in  the  said  room  of  the  public  orison 
ctthis  said  Port,  his  honor,  the  judge,  in 
the  presence  of  me,  the  notary,  for  the 
purpose  of  putting  in  force  the  torment 
aa  described  in  toe  aforegoing  order,  ad- 
ministered an  oath  on  God  our  I/>rd, 
«od  on  the  sign  of  the  Cross,  in  duo  form. 


to  Luisa  Caideron ;  and  the  same  being 
done  according  to  law,  his  honor,  fpr  the 
firat  time,  admonished  her  to  tell  the  truth 
relative  to  the  persons  who  had  been  par- 
ties in  the  said  robbery,  and  in  what 
manner  the  same  was  committed ;  for 
that  otherwise  the  torment  would  be  in- 
flicted on  her  to  which  she  had  hewn 
condemned,  and  that  in  case  she  should 
sustain  any  hurt  or  injury,  or  that 
should  she  die,  the  same  must  be  on  her 
own  head,  and  not  to  be  attributed  to  his 
honor,  who  only  endeavoured  to  investi- 
gate the  truth :  and  she  said  and  de- 
posed as  before,  and  his  honor  again  ad- 
monished her,  for  the  iecond  and  third 
times ;  when  she  answered,  that  she  did 
not  know  who  were  the  delinquents  that 
committed  the  robberv.  whereupon 
his  honor,  the  said  judge,  ordered  the 
said  Luisa  to  be-  conveyod  to  the  place 
appropriated  for  the  said  torment,  where 
were  present  the  officers  of  justice,  Jose 
Flores  and  Rafoel  Cbando,  and  there  be- 
ing a  piquet  with  a  rope  baogine  from 
the  celling,  being  the  instrument  tor  exe- 
cuting the  torture.  On  sight  thereof, 
the  Mid  judge  admonished  tier, /or  the 
laai  time^  to  relate  tlie  truth ;  for  that 
should  she  not  comply,  the  said  torture 
would  be  inflicted  on  her,  and  would  be 
on  her  own  head,  and  could  not  be  attri- 
buted to  his  honor.  And  on  tlie  afore- 
said being  made  known  to  her,  she  re- 
plied, that  she  could  not  depose  any 
thing  else  than  what  she  had  done  be- 
fore. Then  his  honor  ordered  the  said 
officers  of  justice  to  uphold  and  biud  her, 
as  till  then  she  was  in  no  way  bound  or 
fettered;  and  it  beingabout  half  past  eleven 
o*clock,  as  by  the  dial  of  a  watch  or  dock^ 
hb  honor  the  iudge  questioned  the  cul- 
prit what  she  knew  of  the  robbery  com- 
mitted on  Pedro  Ruiz,  in  what  manner  it 
was  perpetrated,  and  bidding  her  speak 
the  truth ;  to  which  she  repl£d,  that  she 
knew  nothing  more  than  she  had  sakl 
before;  Uien  the  sakl  judge  ordered  the 
aforesaid  officers  to  tie  the  said  JUiisa  up 
by  one  hand  perpendicularly,  with  one  of 
bier  feet  resting  on  a  piquet  of  wood ; 
and  to  tie  the  other  foot  and  hand  too- 
ther ;  in  which  posture  the  said  Luisa 
cried ''  A  v,  ay,"  repeating  the  same  several 
times,  calling  on  God  and  the  Uoly  Vir- 
gin, saying,  ^'  I  do  not  know  any  thing, 
my  lord  judge ;  if  I  did  I  would  have  told 
it."  The  said  judge  again  bid  her  tell  the 
truth,  andshe  replied,  *'  I  do  not  know  any 
thing.  MostUoIy  Virgin  assist  me."  Then 
the  said  judge  ordered  her  to  be  sus- 
pended in  such  a  manner,  that  her  great 
toe  touched  or  rested  on  the  said  piquet, 
and  in  this  situation  she  remained,  re- 
peating her  former  expressions  ;  then 
the  said  judge  ordercil  the  roiut  to  be 
drawn  in  such  a  manner,  that  blie  should 
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be  raspended  without  her  toe  touching 
the  8tid  piqnet ;  at  which  time  she  de- 
eired  them  to  loosen  her,  and  that  she 
would  relate  the  truth ;  and  accordingly 
she  confesicd  that  Carlos  Gonzalez',  with 
whom  she  once  only  had  had  a  carnal 
connection,  notwithstanding  the  inti- 
macy writh  Pedro  Ruiz,  that  it  was  him 
that  had  stole  the  money  from  the 
said  Ruiz;  and  this  she  knows  from  hav- 
ing been  an  eye-witness  thereof.  When 
she  came  a  second  time  to  the  house  ot 
the  said  Pedro,  she  opened  the  door  with 
the  key  that  she  had,— she  lighted  a 
candle,  and  having  heard  blows,  as  of 
breaking  open  a  trunk,  9hc  retired  fur- 
ther iMLck,  put  out  the  light,  locked  the 
door,  and  concealed  herself  in  the  pas- 
sage close  to  where  Carlos  bad  moved 
the  said  trunk,  whom  she  also  saw  while 
he  was  taking  out  the  sundry  bags  in 
which  the  money  was  contamed,  and 
which  he  carried  off;  and  at  the  time 
that  Carlos  went  away,  she  concealed 
herself  the  more  that  he  might  not  see 
her;  that  she  does  not  know  where  the 
'  said  Carlos  has  deposited  tlie  said 
monev ;  that  he  has  not  given  any  por- 
tion thereof  to  her ;  neither  did  Carlos 
ever  pronose  to  her  the  committing  the 
said  robbery;  and  on  being  reminded 
and  questioned  from  what  motive,  when 
she  saw  Carlos  committing  the  robbery, 
she  did  not  cry  out,  nor  lodge  an  infor- 
mation to  a  magistrate;  she  answered, 
that  she  di<l  not  know  what  she  was  to 
do.  In  like  manner  she  was  questioned 
whether  Carlos  ever  had  communication 
and  entrance  into  the  house  of  Pedro; 
she  replied,  that  she  rememl>crs  that  one 
day,  about  fouror  five  months  ago,  that  the 
said  Carlos,  towards  night,  came  and  en- 
tered the  second  room  in  the  house  uf 
Pedro,  and  stood  at  the  door  of  the  same 
room  wherein  the  robbery  was  com- 
mitted ;  and  said  Carlos  requested  Pedro 
to  cliange  him  some  gold  coin  for  Pis- 
tfeens;  and  Pedro,  opening  the  trunk 
which  has  been  since  broke  open,  and 
wherein  he  kept  his  money,  he  took  out 
a  ba^,  and  changed  him  the  gold  coin. 
And  in  tlic  procuring  this  said  confession 
the  said  Luisa  was  about  one  hour  on 
the  piquet.  The  ro()e  was  then  loos- 
ened, and  she  wus  released  therefrom. 
And  that  tiiis  is  the  truth  on  her  oath 
that  wa«  administered  to  her^  as  afore- 
said, and  his  honor  ordered  this  proceed- 
ing to  remain  in  its  present  state,  that  the 
same  may  be  continued  whenever  suita- 
ble. She  was  then  comforted,  restored, 
and  strengthened,  in  the  presence  of  his 
honor,  tiiey  then  \cfi  her  secured  and 
locked  up,  with  a  pair  of  irons  on,  in  the 
same  room,— all  which  I  attest,  and  his 
honor  signed  hereto. 
(Sisncd)  H.  Beoorrat. 
JQrfure  inc   Francisco  i»e  Castro. 


utwomX^AX  the  J^ort  of  Spain,  in  the  is- 
land of  Trinidad,  on  the  iwenty-fimrih  day 
(^tke  wwnth  ef  December^  in  the  year  one 
thousand  eight  hundred  and  one,  his  honor, 
the  ordinary  judge  of  the  first  appoint- 
ment, proceeded  to  the  public  prison  of 
this  said  port,  it  being  about  half  past 
eleven  o^clock  in  the  morning,  ancl  in 
the  room  where  Luisa  Calderun  was  im- 
prisoned, the  said  judoe,  in  the  presence 
of  me,  the  notary,  aomtnistercd  an  oath 
on  God  our  Lord,  and  on  a  sign  of  the 
Cross,  in  due  form,  which  was  fully  and 
legally  accepted.  She  thereon  promised 
to  relate  the  truth,  for  the  nurpose  of  con- 
firming the  confession  maac  ttic  day  be- 
fore, while  under  torture;  by  order  of 
his  honor,  I  read  over  the  same,  word  for 
word,  to  her,  which  I  attest;  and  she 
being  made  acquainted  therewith,  she 
deposed,  that  what  had  been  then  read  to 
her  and  is  here  written  was  the  truth, 
and  is  the  same  that  she  expressed  while 
under  torture,  which  she  ratifies  and 
confirms ;  and  in  case  of  need,  will  re- 
peat it  afresh;  that  she  is  about  four- 
teen years  of  age :  she  did  not  sign  hereto, 
as  she  could  not  write*  His  honor  signed 
hereto,  which  I  attest. 

(Signed)        Ueqorrat. 

Before  me    Francisco  db  Castro. 

[Scamd  mei  of  dtpotUum  on  oorA.l— On 
the  aforesaid  day,  and  immediately 
afterwards,  his  honor  the  ordinary  judge 
of  the  first  appointment,  causecf  to  be 
brought  into  his  presence  the  aforesaid 
Luisa  Calderon,  and  an  oath  being  first 
in  due  form  administered  to  her,  she  pro- 
mised to  relate  the  truth ;  in  pursuance 
thereof,  the  judge  required  her  to  make 
a  true  deposition, and  to  decUre  whetlier 
she  had  not  been  an  accessary  with 
Carlos  Gonzalez  in  committing  the  said 
robbery,  and  also,  to  confess  where  the 
said  money  was  deposited.  She  declared 
that  she  never  had  communicated  in  any 
way  whatever  with  the  said  Carlos  con- 
cerning the  commission  of  the  said  rob- 
bery, neither  did  she  know  where  the 
said  money  was  deposited;  whereupon 
the  said  judge  again  admonished  her  to 
relate  the  truth,  for  should  she  not  do  it, 
she  should  be  again  placed  in  the  torture : 
she  answered,  that  she  absolutely  knew 
nothing  more,  upon  which  answer, 
the  ofbcers  of  justice  were  ordered  by 
him,  tho  judge,  viz.  Jose  Flures  and 
Rat'ael  Chando,.  to  place  her  on  the 
piquet,  which  thiey  acconhngly  did,  with 
the  assistance  of  the  gaoior,  Juan  Baup- 
tista  Vallot,  binding  up  her  left  hand 
with  the  rope,  that  hung  from  the  ceiling 
of  the  room,  elevating  her  till  she  had 
one  foot  on  the  piquet,  and  the  other 
foot  and  band  were  tied  together;  in 
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which  pcfsitSon  the  aforesaid  Luisa  called 
on  the  Holy  Virsin  seferal  limes,  and 
said,  ^  Senior  Carlos  has  the  money  in  the 
vraj  I  told  his  honor  the  judge  yester- 
day ;  but  I  do  not  know  where  he  has 
deposited  it.  Senior  Carlos  will  nut  tell 
the  truth,  hopinj;  to  get  clear-^he  is  the 
cause  of  my  sufiehnes—he  thinks  of  get- 
ting off  in  this  world,  but  he  will  not  get 
off  with  God  in  tlie  other.  God  reward 
Senior  Carlos— he  is  the  cause  of  my  suf- 
ferings ;*' — and  his  honor  the  judge  bid 
her  speak  the  truth,  and  answer  where 
the  money  was,  saying,  that  she  was  con- 
cerned in  the  robberv  with  Carlos— Con- 
fess it,  and  you  shall  be  released  from  the 
torture;  and  repeating  the  same  words, 
wlien  his  honor  perceiving  that  she  was 
about  to  faint,  notwithstanding  her  pulse 
was  still  regular,  and  she  had  not  oeen 
tied  up  quite  twenty  minutes,  he  ordered 
the  officers  to  loosen  her,  and  to  release 
her  from  the  piquet ;  and  having  restored 
her  in  the  presence  of  the  said  judge,  he 
left  her  locked  up  in  the  same  room  oitler- 
ing  this  act  to  be  suspended,  that  the 
same  may  be  continued  at  a  future  time, 
when  the  same  roa^  be  suitable,  and  his 
honor  signed  it,  which  I  attest 

(Signed)        Beooirat. 

Before  me    Fbancisco  db  Castbo. 

[Ex&minat  hn  of  Gonzales  and  Caldtron^ 
face  to  face,'] — In  the  Port  of  Spain,  on  the 
tventyninth  da\f  of  December^  in  the  year 
one  thousand  eight  hundred  and  one,  his 
honour,  the  ordinary  judge  of  the  first  ap- 
pointment, together  with  me  the  notary, 
proceeded  to  the  public  prison ;  and  being 
arrived  there,  he  orderea  Carlos  Gonzalez 
and  Luisa  Caldtron  to  be  brought  before 
him,  when  they  were  both  duly  sworn 
on  God  our  Lord,  and  on  a  sign  of  the 
Cross,  and  thereon  they  promised  to  de- 

Sose  the  truth,  whereupon  the  said  Cal- 
eron  firmly  maintained  her  former  de- 
position, and  repeating  it  to  Gonzales, 
that  he  was  the  person  who  had  stole  the 
money  from  Pedro  Ruiz,  by  breaking 
open  the  trunk  and  carrying  it  off,  and 
mich  the  said  Carlos  knew  was  in  the 
trunk  that  he  broke  open,  from  going 
one  ni^ht  to  change  some  money  with 
Pedro  for  small  silver,  and  which  accord- 
diugly  Pedro  changed  for  him,  Carlos 
being  present  when  the  said  Pedro  open- 
ed the  trunk.  To  which  Carlosreplied,  that 
the  same  was  false  testimony,  that  Luisa 
bad  deposed  with  regard  to  the  robbery, 
of  which  he  was  innocent ;  and  as  to  the 
circumstance  of  changing  the  money,  it 
is  very  true,  for  he  went  and  pro- 
cured the  change  from  Pedro,  but  that 
he  sever  observed  whence  the  mone^ 
was  taken  for  the  said  change ;  witli  this 
the  said  act  was  conclud^  which  hia 


hooonr  ordered  to  be  annexed  to  the  pro« 
ceedlngs,  and  I  attest  the  same. 

(Signed)        Francisco  db  Castro. 

[2Vb/e.]— That  by  order  of  his  honour 
the  judge  in  this  cause,  the  houses  of 
Carlos  Gonzalez,  of  Luisa  Calderon,  and 
of  Pedro  Ruiz  were  searched;  that  of 
Carlos  was  searched  twice,  and  the  others 
once  each,  and  the  said  search  at  the 
house  of  Pedro  was  attended  by  Carlos 
and  Luisa,  with  his  honour  the  judge, 
and  the  officers  of  justke,  Joseph  Floras 
and  Raphael  Chando ;  to  the  said  four 
acts  I  attended,  and  attest  the  same. 

(Signed)  Castro; 

[^ofe.]— That  at  the  aforegoing  inter- 
view the  afi)resaid  Carlos  confessed  to 
havingonce  had  a  carnal  connezioo  with 
Luisa  Calderon,  and  that  though  he  had 
formerly  denied  it  on  oath,  said  denial 
proceeded  from  the  fear  of  royal  justice; 
and  by  judicial  order  I  insert  this  note, 
whkb  I  attest.       (Signed)        Castrow 

To.his  Honour  the  Judge  of  the  first 
Appointment :  The  Petition  of  Don 
Ftdro  Jou  Feret  of  this  place  now 
confined  in  the  public  prisons 
sheweth-" 

That  in  consequence  of  the  incidents 
In  the  criminal  cause  carrying  oii  aninst 
Carlos  Gonzalez  for  the  thefl  oftwo 
thousand  hard  dollars,  committed  on  my 
partner,  Pedro  Ruiz,  I  beg  leave  to  rs- 
presentto  your  honour,  in  the  manner 
as  may  best  avail,  that  by  reason  of  mt 
being  innocent,  having  niiade  my  deposi- 
tion, and  of  vaj  having  a  warehouse 
with  sundry  articles  of  provistons,  the 
same  being;  perishable  commodities,  and 
which  are  daily  deteriorating  In  valiie,  to 
the  heavy  prejudice  of  my  affiurs.  I 
humbljr  hope,  from  justice,  that  yow  ho- 
nour will  be  pleased  to  order  my  release 
from  the  prison  wherein  I  am  oonfined, 
on  giving  and  providing  requisite  secu- 
rity, tendering  for  that  purpose  and  I 
hereby  offer  as  mv  Inil  Don  Ignado 
Ponce,  residing  in  tbb  port.  I  therefore 
request  and  beseech  your  honour  will  di- 
rect and  order  acoordinglv,  the-  same 
being  Justice  which  I  implore.  At  same 
time,  I  make  oath  that  thb  my  peti- 
tion has  no  malicious  or  sinister  intent, 
and  the  needful,  &c. 

(Signed)       Pedro  Josb  Perez* 

[I)ecref.]— On  the  petitUmer's  provid- 
ing the  security  offered  by  him,  release 
htm  from  the  prison  wherein  he  is  con* 
"fined.  (Signed)       Beoorrat. 

His  honor  the  ordinary  judge  of  the 
first  appointment  in  this  island  of  Trini- 
dad, thus  decreed  and  signed  thereto  in 
the  Port  of  Spain,  oo  tha  Iwuityisiith 
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d^r^f  DMcmbw.  in  the  jroir 
mid  dcht  bmidfed  uidoDe. 

Bafbro  me  FeAweiico  db  Castro. 

[N^yiemtim,'\ — ^I  theraapoo  proceeded 
to  themiblieprisoooftbbporta  and  no- 
tified Cm  afbre|Dins  decree  to  (be  {Mirty 
penoMlly,  which  I  ettett. 

(Signed)         Castro. 

^The  tecnritj  or  beil  tendered  was  duly 
men  in,  in  the  office  of  my  depertment, 
oate  at  aforegoing.    (Signed)     Castro. 

rStFeioc.]— And  immedbtely  I  noti- 
M  duly  to  the  gaoler,  that  he  vras  to  set 
the  tudDon  Pedro  Ptiez  at  Hberty^  which 
he  accordingly  did,  and  I  attest  the  same. 

(Signed)  Castbo. 

TilMtAsr.]— In  the  year  one  tlwnsand 
eiHit  hmiditd  and  two  on  the  ieecmd  day 
•TMe  wmuk  cfJmmury^  I  tlie  notary  dch 
Bvered  over  these  acts  to  the  ooart  of  his 
honoor  thehMlge  of  the  first  appointment, 
Doo  Joeet  Francisco  Farfiui»  ohsenring 
the  usual  and  keal  forms  on  tlus  occa- 

(Sigued)  Castro. 


[Ady  Sew— Proceed  to  lay  an  at* 
tachmcnton  the  efiectsof  Carlos  Gonialei, 
placing  the  same  in  deposit«aiid  Don  Mi- 
guel Pietry  is  hereby  appointed  depository 
KMrUiat  purposoiandtnenotarjf  of  these 
proceedings  must  certify  reUtive  to 
Carlos  Oonmles  and  Luiaa  CaMeron, 
their  being  actually  in  prison;  and  when 
done,  as  also  the  dtations  served,  that 
are  still  pending,  the  acts  must  be  hud 
before  me,  that  I  may  pronounce  thereon 
as  befitting  justice. 

(Signed)  Farfar. 

His  honor  the  ordinary  judge  of  the 
first  appointment,  thus  decreed  and 
mgned  on  the  second  day  of  January,  in 
tM  year  one  tliouwnd  eight  hundred  and 
two* 

Before  me  Frarcisoo  na  Castro, 

I  duly  cited  Don  Miguel  Pietry,  which 
I  attest.  (Signed)        Castbo. 

I  certify,  that  on  this  day,  being  the 
eeoond  orJanuary  in  the  aforesaid  year,  I 
proceeded  to  tlie  public  prison  of  this 
port  and  I  there  saw  Carlos  Gontalez  in 
«  cell  with  a  pair  of  irons  on,  and  Luisa 
Cidderon  also  in  same  prison  with  ano* 
Iher  pair  of  irons  on. 

Fbarcisoo  OB  Castro. 

{Atiaekmefit  laid  em  the  egtcU  of  Car- 
Idi  Oo9aala9],^lu  the  Port  of  Spain, 
in  the  windwanl  isUnd  of  Trinidad,  on  the 
eecond  day  of  January,  in  the  year  one 
thousand  eight  hundred  and  one^,  his 
honor  the  judge  in  this  cause,  the  chief 
idgUBBil  or  officer  of  iustice  or  this  port 
being  absent,  atienoed  by  the  Mcen, 

*  EmerittaffiiiDel;  ihould  be  isos. 


Joeenh  Flores  and  Rafiid  Ghando^'and 
alae  oy  me  the  notary,  proceeded  lo  the 
house  of  Carkis  Gomalez,  and  there  being 
therein  the  lawful  wife  of  the  said  Con- 
Bales,  together  with  Don  Gerorao  Ben- 
naia,  to  them  was  administered  an  oath, 
in  due  form,  on  God  our  Jjord,  and  on 
the  sign  of  the  Croas,  and  thereon  they 
promised  to  reUte  the  truth,  and  make  a 
mil  discovery  of  all  the  efiects  belonging 
to  the  said  Carlos,  and  in  consequence 
thereof  an  attachment  was  laid  on  the 
following: 

Firstly— Three  parcels  of  gold, 
the  first  thereof  weighing 
three  hundred  and  nmety 
nine  hard  dollars,  and  seven 
riab 399    7 

The  second  weighed  four  hun- 
dred hard  dollars  and  seven 
riab. 400    7 

And  the  third  one  hundred  and 
ninety  four  hard  dollars  and 
sevenrials   194   7 


995    s 

JReai.  A  silver  cover. 

If  est.  A  bond  or  securit^r  from  Don  Bar- 
tholome  Pontel  for  thirty -eight  Pesos. 

Item,  A  beofc<ase  or  secretary. 

Item.  A  trunk  containing  his  linen. 

Item.  Atsble. 

ItcRi.  Four  small  chairs. 

Item,  Sundry  household  furniture. 

Item,  ASpuilshhorse. 

Hem*  Two  slaves,  names  Juan  and  Pe- 
tronila. 

Item,  Eleven  beasts,  consisting  of  oxen, 
cows  and  bullocks ;  these  on  half  ac- 
count and  proper^  with  the  said  Don 
Geromo. 

Item,  A  saddle,  with  its  furniture. 

Item,  A  schooner  and  its  boat,  now  at 
anchor  in  this  port 

Item.  Twenty  lumps  of  tallow. 

Hem,  A  horse  and  a  mare  in  Canony 
meadow,  in  halves  with  sjud  Bennaza. 

Which  said  efiects  were  deposited  with 
Den  Mignel  Pietry,  who  duly  acknow- 
leged  the  delivery  thersof,  made  to  him 
to  his  content  and  aatislaction,  and  he 
promised  to  retain  the  same,  and  that 
the  same  should  be  at  all  times  forth- 
coming, at  the  orders  of  the  said  judee  in 
thbcaine,  or  any  other  that  should  be 
competent  to  demand  and  require  the 
same.  And  there  being  no  other  effects 
to  attach  as  per  the  McUration  of  the 
said  Bennsia  and  the  said  Juana,  his 
Iwnor  ordered  this  act  to  be  suspended, 
having  left  in  the  possession  of  the  said 
Juana  the  houaeheld  furniture,  with  the 
horse,  and  the  basts  in  the  meadow  in 
the  cbaroe  of  the  said  Don  Oeroroo,  as  per 
order  of  Uie  said judge,but  to  beanswerable 
for  the  seme  to  the  iaU  depeaitaryi  and 
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they  all  of  them  signed  hereto^  together 
with  bis  hoDor  the  said  judge,  all  which 
I  the  undersisned  notary  attest. 

(Signed)    Joseph  Fa4NCisoo  Farfan. 

MiCl/EL  PlETKYy 

Geromimo  Benhaza. 

JUANA  TaLAVERA. 

Before  me  Framcisco  de  Castro* 

tSviiiiMms  wroeA  em  Juan  dk  la  BjotaJ] 
D  the  Port  of  Spain,  in  the  island  of 
Trinidad,  on  xYit^eeaUk  day  (f  the  month 
of  January f  one  thousand  eight  hundred 
and  twOp  there  personally  appeared  in  the 
oourt  of^  bis  honor  the  judse  of  the  first 
appointment,  Juan  de  la  Rosa,  residing 
in  the  dbtrict  of  Arima,  to  whom  his  ho- 
nor, in  the  presence  of  me  the  notary, 
administered  the  oath,  in  due  form,  on 
God  our  Lord,  and  on  the  sim  of  the 
Crossy  and  thereon,  he  promised  to  relate 
the  truth,  to  the  bestofhis  knowledge,  to 
whatever  he  might  be  interrogjated ;  and 
acoofdincly  havmg  been  questioned  con- 
cerning tne  tenor  or  motive  of  his  being 
atunmoned,  and  the  other  circumstances 
relative  thereto,  he  deposed— That  he 
iaM>ws  Carlos  Gonzales,  residing  in  this 
port,  personally  and  by  acquamtance, 
and   cfealinj^s  or  communication    with 
him  ever  since  the  year  one  thousand 
aeven  hundred  and  ninety-four ;  that  he 
the  de[tonent.  with  his  companion  Julian 
Sanabria,  lodged  and  Ixjarded  in   the 
house  of  the  said  Carlos,  and  took  their 
tnmks  thither ;  that  in  consequence  of 
him,  the  deponent  having  contracted  a 
debt  with  Carlos,  for  the  victimUiftt  fur- 
nished by  bim,  he  absented  himselrfrom 
the  house,  and  went  to  get   work  at 
Arima  ,to  enable  him  to  ptYnis  debt,  that 
he  tlie  deponent  learnt  a  few  days  after- 
wards, that  Carlos  was  making  prepara- 
tions to  leave  the  island ;  on  this  inlorm- 
at]oo,he  came  back  to  this  port,  and  went 
to  the  house  of  Carlos,  and  inquired  of 
him  whether  it  was  true  that  he,  Ckrlos, 
was  on  his  departure,  who  answered  in 
the  affirmative,  but  did  not  a^uaint  him 
that  he  was  then  shipping  os  his  move- 
ables ;  and  that  then,  he,  the  deponent, 
told  him,  that  he  was  going  to  procure 
the  fourteen  dollars  that  he  owed  him 
Ibr  bb  board;  that  he  might  redeem  his 
trunk,  as  also  that  of  his  companion  that 
Carlos  had  in  his  possession,  to  which 
Carlos  said,  it  was  veryjwell.  That  he,  the 
deponent,  not  finding  Don  Manuel  Sou- 
xano  at  home,  who  was  to  have  given 
him  the  money,  the  said  deponent  here- 
upon returned  to  the  house  of  Carlos  at 
about  eleven  o'clock  at  night,  where  he 
fiMmd  the  door  a-jar,  but  only  an  Indian 
woman  whom  he  had  left  therein,  who 
informed  him  that  Carlos  had  already 
departed,  and   had  withdrawn  all  his 
voveablefias  also  the  depoocnt't  trunk, 


which  contaiaed  his  lines  and  cbthes, 
and  some  papers,  inclosing  five  ioaritiea 
for  fifty-five  Portugal  pieces  due  to  him, 
the  deponent,  from  Don  Miguel  de  Arsa. 
residing  in  the  island  of  Porto  Bico;  and 
he  also  carried  away  the  trunk  belonging 
to  liis  companion:  and  thai  although 
the  said  Carlos  aAerwards  returned  to 
this  island,  he,  the  deponentp  never  sued 
him,  not  being  inclined  to  engage  in 
law-sints;  and  that  he  knows,  iioai  bavins 
heard  it  publicly  spoken  oi;  that  the  said 
CarWs  is  a  noted  tluef;  for  he  dare  not 
be  seen  at  Curasao  Coro,  or  in  Porto  Ca- 
valb.  by  reason  of  the  swindling  acts  ho 
has  there  committed ;  and  Uiia  is  all  ho 
knows,  and  that  he  can  deoMo  relativo 
to  the  questions  that  have  oeea  put  to 
bkn,  and  that  the  sasie  is  the  truth  on 
his  aforesaid  oath,  which  he  confirms  and 
ratifies,  and  in  case  of  need  will  repeat  it 
at  a  future  time,  that  he  is  for^-three 
years  of  age.  The  aforegoing  was  then 
read  over  to  him,  and  ho  depoaed  that 
the  same  was  correctly  written,  that  he 
can  neither  add  or  diminish:  and  he 
signed  hereto,  t<M;ether  with  his  honor 
^  jtidge*  whkh  fattest. 

(Signed)       FAaPAV. 

JuAV  01  La  Rosa. 

Before  me    FaAVcisco  na  CastrOi; 

[Deposition  of  JuUam  Sauaktm.']^ 
ThereuDon  immediately  aAerwards,  tiaero 
personally  appeared  m  the  court  of 
Lis  honor  the  ,|m|ge  in  this  cauM,  JuUaD 
Sanabria,  residing  in  the  district  of 
Arancas to whomnis honor, in  the  pre- 
sence of  me  the  notanr,  adouaislaiod  tlio 
oath  in  due  ferm,on  God  our  Lonj^  and 
on  the  sign  of  the  Cross;  and  theMonhe 
promised  to  depose  the  truth  to  the  best 
of  his  knowMgfb,  to  whatever  he  misht 
be  tnterrogated;  and  accordingly,  on  hia 
being  questioned  relative  to  the  act,  at 
the  commencenient  of  these  prareedings, 
and  the  motive  of  his  hdng  toremoned, 
he  deposed— That  it  is  strictly  true,  that 
he  left  his  trank  in  the  possession  of  the 
said  Carlos  Gonialez,  wtu).  although  he 
returned  to  thn  Island,  yet  he  never  went 
to  demand  it,  in  consequence  of  his  being 
indebted  to  said  Carlos,  in  a  certain  sum 
for  board  and  lodsins;  and  he  considered 
that  Cailos  with  uie  sud  trunk  and 
ttothes  to  be  paid.  This  is  all  he  knows, 
and  that  he  can  depose  in  reply  to  the 

guestions  pot  to  him,  and  is  the  troth  on 
ts  oathasalbressid.  That  be  is  thirty- 
nine  years  of  age,  and  tlie  afonsaid  was 
then  read  to  him ;  and  he  depoaed  that 
Uie  same  was  correetiv  written,  and  he 
did  not  sign  hereto,  u  ne  could  not  write. 
His  honor  the  judge  signed  it,  which  I 


attest, 
^igned) 
Befocen 


me^ 


Farfav. 
FaaMcxsco  na  Castbo. 
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[DqKMition  of  Martm  Oahriel.]-^ 
Tliereupon,  in  contiouation,  there  per- 
sonally appeared  in  the  court  of  his 
honor  the  judge,  in  this  cause,  Martin 
Gabriel,  a  native  of  Curacoa,  to  whom  the 
said  judge,  in  the  presence  of  me,  the 
noiary,  aamiuistered  the  oath  in  due 
form,  on  God  our  I.ord,  and  on  a  sign  of 
the  Cross ;  and  thereon  he  promised  to 
depose  the  truth  to  whatever  he  nii^ht 
be  mterrocated,  and  accordingly,  on  being 
questionea  relative  to  the  contents  of  the 
act,  at  the  commencement  of  these  pro- 
ceedings, and  also  respecting  the  other 
circumstances,  he  deposed — l*hat  he  knew 
Carlos  Gonxalea  for  a  long  space  of  time 
back,  when  he,  the  deponent,  was  at 
Curacoa,  and  he  beard  it  currently  re- 
ported at  that  place,  that  the  said  Carlos 
Gonzalez  had  taken  up,  and  purchased 
goods  of  sundry  merchants  on  credit,  and 
tnat  he  never  paid  for  them,  absenting 
himself  from  the  said  city  of  Curacoa, 
without  paying  for  them,  in  consequence 
thereof,  tie  cannot  appear  there.  That  he, 
the  deponent,  has  heard  it  reported,  that  a 
robbery  had  been  committed  on  Pedro 
Ruiz,  but  that  he  does  not  know  by 
whom.  The  aforccoing  is  all  he  knows 
and  that  he  can  depose  with  respect  to 
the  questions  out  to  him,  and  is  the 
truth  on  his  oatn  as  aforesaid,  which  he 
confirms  and  ratifies,  and  in  case  of  need 
will  repeat  the  same  at  a  fiiture  time : 
that  he  is  thirty-nine  years  of  age,  and  on 
the  said  deposition  bemg  read  to  him,  he 
deposed,  tnat  the  same  was  correctly 
written,  that  he  can  neither  add  nor 
diminish,  and  he  did  not  si{^  it,  sayine 
he  could  not  write :  the  said  judge  sigued, 
which  I  attest. 

(Signed)      FAaFiN 
Before  me,     Franc*.  di  Castro. 

[.4c/.]~--Seen — And,  notwithstanding 
all  the  citations  or  summonses  have 
not  been  accomplished  in  consequence  of 
not  being  able  to  find  the  persons 
summoned,  they  being  absent  from  this 
port,  notwithstanding  all  the  exertions 
used  by  the  officer,  Rafael  Chando, 
reserving  the  receiving  the  said  de- 
positions proceed  to  receive  the  confession 
of  Carlos  Gonzales,  and  there  must  be 
put  to  him  such  interrogatories,  and  his 
examination  taken  as  may  appear  and  be 
inserted  in  these  proceedings. 

(Signed)  Fabfan. 

His  honor  the  ordinary  judge  of  the 
first  appointment  of  this  Island  of 
Trinidad  thus  decreed,  and  he  signed  the 
same,  on  the  nineteenth  da^  of  January, 
in  the  year  one  thousand  eight  hundred 
and  two. 

Before  me,    Frakcxsoo  de  Castro. 


«  againa  Thomas  Piaon,  Esq.         {3BS 

SCtritficate  qf  ImpriMonmeniJ] — I,  the 
eloigned  notary  do  hereby  certify, 
that  having  proceeded  to  the  piihhc 
prison,  on  the  day  of  the  aforesaid 
date,  f  there  saw  (\irIos  (lonzalcz  in  a 
cell  with  one  pair  of  irons  on,  and  I  saw 
Luisa  Calderon  in  another  room,  hkewise, 
with  one  pair  of  irons  on ;  this  I  attest 
being  performed,  that  the  same  may  avail, 
in  pursuance  of  the  decree. 

(Signed)         FRAVcitico  de  Castro. 

[Examinatum  of  Carloi  Gonzalrz.1 — 
In  the  port  of  S()ain,  in  the  wiudwanl 
Island  of  Trinidad,  on  the  twenty- first 
day  of  the  month  of  January,  in  the  yr  ^ 
one  thousand  eight  hundred  and  twc. 
his  honour,  the  ordinary  judge  of  tlir 
first  appointment,  ordered*,  that  there 
should  be  brought  before  him  in  his 
court,  a  man  who  was  then  a  prisoner  in 
the  public  prison,  to  wliom,  in  the  pre- 
sence of  mc,  the  notary,  he  administered 
theoath,onGod  our  Lord,  and  on  the  sign 
of  the  Cross,  and  thereon  having  pro- 
mised to  relate  the  truth,  to  the  best 
of  his  knowledge,  to  whatever  he 
might  be  interrogated,  to  each  of  tlic 
questions  he  answered  as  follows  *.  I/i- 
terrogaicd  respectins  his  name,  where 
born  and  matriculated,  or  residing ;  what 
rclijgion  he  professes,  of  what  condition 
ana  calling  in  life,  his  age,  by  whose 
order  he  was  imprisoned,  he  declared — 
That  his  name  was  Carlos  Gonzalez,  was 
a  native  of  the  city  of  Coro,  that  he  re- 
sided in  this  port,  and  that  he  was  of  the 
Iloly  Roman  Catholic  religion,  was  a 
married  man,  and  was  by  trade  a  tailor^ 
although  he  carried  on  commercial  trans- 
actions; that  he  is  in  his  thirty-scvcntli 
year,  that  he  is  now  a  prisoner  by  order 
of  the  governor,  and  that  the  cause  of  his 
imprisonment  was,  for  having  spoken  on 
the  evenuajg  of  the  sevenlli  of  last 
month,  being  December,  with  Liiisa 
Calderon,  tlie  house  keeper  of  Pedro 
Ruiz,  and  from  the  latter  having  asserted 
that  on  that  same  evening  he  had  been 
robbed  of  two  thousand  dollars. 

Interro^affd.— Where  and  how  he, 
the  examinant,  passed  bis  time  on  the 
said  seventh,  ana  particularly  at  the  hour 
of  evening  prayers. — lie  declared,  that 
at  the  hour  oefore  mentioned,  he  talked 
with  Luisa  Calderon,  being  then  in  the 
street,  and  opposite  the  house,  where 
Pedro  Ruiz  sells  tobacco,  with  whom  she 
lives.  And  she  conversed  about  cohabita- 
tion together,  having  once  had  a  carnal 
connexion  with  her :  that  she  bid  him  go 
to  the  door  of  the  court  or  passage  of  the 
said  house,  and  he  accordingly  did,  and 
stood  there,  pretending  to  make  water  to 
loiter,  at  which  said  time,  there  came  a 
negro  and  negress,  and  Uie  latter  asked 
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him  why  htmade  water  there^  and  the 
eiaminant,  without  making  any  replv, 
went  further  np  the  fiassage,  constantly 
feigning  at  if  he  was  makins  water; 
and  whilst  being  there.he  heard  tne  noise 
of  the  door  of  Uie  said  house,  when  he 
approached  nearer  thereto  and  met  the 
saia  Luisa,  who  told  him  to  go  away  im- 
mediately, for  that  Pedro  Ruiz  was  com- 
ing ;  whereupon  he  instantly  retired,  until 
he  reached  the  corner  of  the  house  of  Don 
Joseph  Rodriguez,  opposite  the  house 
lately  held  or  tenanted  by  Don  Bartolome 
Pontel ;  and  from  thence,  immediately 
afterwards,  he  went  by  the  direct  street 
to  his  own  house,  without  stopping  at  any 
place  whatever ;  and  having  reached  his 
Douse,  he  inquired  of  his  boys  or  young 
men  ailer  his  horses ;  then  taking  a  chair, 
he  sat  down  at  his  own  door,  where  Pedro 
Kuis  found  him,  whom  the  ezaminant  re- 
ceived, and  gave  a  seat  to.  He  thus  re- 
plied as  aforesaid. 

On  being  reminded,  that  whereas  he, 
the  examinant,  has  said,  that  he  did  not 
atop  in  the  passage  with  Luisa  but  a 
trifling  space  of  time,  and  that  the 
moment  that  she  had  told  him  that  Pedro 
Ruia  was  coming,  he  went  away,  and  did 
Ddt  stop  any  where  till  he  reached  the 
comer  of  the  bouse  of  Rodriguez,  and 
that  afterwards  he  proceed^  direct 
homewards;  it,  on  the  contrary,  appears 
by  this  summary,  that  after  he,  the 
ezaminant,  had  entered  the  court  or 
house  passage  of  Pedro,  he  stopt  there  a 
considerable  time,  without  coming  out, 
during  which  interval  was  heard  tlie 
noise  of  the  said  door  bolt  being  drawn, 
and  a  short  time  after,  the  sound  of  blows, 
as  of  breaking  open  a  trunk,  and  that 
afler  this,  he  bad  gone  away*  proceeding 
by  the  shore,  and  towards  the  East.  He 
leplied,  that  it  was  false  that  he  ever 
stopt  a  considerable  space  of  time  in  the 
panage,  for  tlie  instant  that  Luisa  told 
nim  that  Pedro  was  coming,  he  withdrew 
ia  the  manner  as  he  has  already  des- 
cribed ;  that  it  is  true  he  took  his  way 
towards  the  sea,  going  roimd  by  the 
building  that  was  formerly  the  Custom- 
house, until  he  arrived  in  front  of  the 
tfiop  or  warehouse  of  Ruiz,  in  tlie  man- 
ner as  he  has  before  acknowledged,  and 
that  he  never  heard  any  other  noise  than 
that  of  Luisa  opening  and  shutting  the 
door  of  the  court  or  passage.  Thus  re- 
plied as  aforesud. 

Jalerroga^ed— Whether  he  knew,  pre- 
vious to  the  robbery  committed  on 
Pedro,  how  much  the  latter  had  in  his 
possession,  and  where  kept  ?  he  replied, 
that  he  was  ignorant  thereof,  and  did  not 
know  how  much  money  he  might  have, 
but  that  he  is  of  opinion  it  could  have 
hetn  but  a  small  sum  ;  for,  between  one 
and  two  months  previous  to  the  robbery, 
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tho  said  Pedro  had  requested  a  loan  from 
him,  the  examinant,  and,  as  he  believes, 
for  the  j)urchase  of  some  mules,  and 
that,  as  he  did  not  lend  him  any,  he 
thinks  and  believes,  that  Pedro  had  re- 
course, or  applied  to  Monsieur  Geromo 
Bernaza,  and  that  he  is  ignorant  where 
Pedro  kept  his  roonev,  if  ni  case  he  had 
any.    He  thus  replied  as  aforesaid. 

On  being  remmded  that  whereas  he 
says,  that  he  did  not  know  where  Pedro 
Ruizkept  his  money,andhowmuch,  when 
at  an  examination  face  lo  face  that  was 
taken  by  the  predecessor  of  his  honor 
the  judge  in  this  cause,  and  in  the  pre- 
sence of  the  notary  hereof,  it  appears, 
and  is  proved,  that  the  examinant,  one 
certain  evening,  at  about  cifiht  o'clock, 
went  and  requested  Pedro  to  change  him 
some  money  for  snudl  silver,  to  enable 
him  to  give  change  to  those  that  came  to 
buv  meat  of  him,  which  he  was  in  the 
habit  of  selling,  as  he  expressed  at  that 
time;  and  that  accordingly  Pedro,  in  the 
presence  of  several  persons  that  were 
present,  opened  a  trunk,  and  taking  out 
a  large  purse  or  bag,  save  him  change. 
He  replied  thereto,  that  at  some  time 
in  last  year,  previous  to  the  robl>ery  hap« 
pcning,  he  remembers,   that  at  about 
eight  at  night  he  went  to  the  house  of 
Praro  Ruiz,  and  requested  change  of  him 
for  three  dollars  in  small  silver,  and  that 
accordingly  Pedro  changed  him  two,  say- 
ing that  he  had  no  more ;  and  that  he 
soficited  the  said  change  to  accommodate 
the  purchasers  of  meat  in  his  butcher's 
shop!  but  that  he  does  not  remember 
whence  it  was  taken.    Being  again  re- 
minded that  whereas  he  says  that  he 
does  not  know  where  Pedro  Ruiz  kept 
his    money,   and    that  it    appears  by 
the  proceedings  and  the  deposition  of 
Luisa  Calderon,  that  he,  the  examinant, 
was  the  person    that  broke  open    the 
trunk,  and  that  she  saw  him  carry  off 
the  money,  on  the  evening  of  the  seventh 
day  of  December  last,  she  being  con- 
cealed behind  the  bulk-head  or  watnscot 
near  the  passage  and  the  door  where  he 
had  been  holding  conversation  with  her, 
and  when-  she  saw  him,  the  ezaminant, 
break  open  the  trunk  and  take  out  the 
sundry  purses  and  baes  that  were  there- 
in; and  that  when  he  took  away  the 
money,  she,  Luisa,  endeavoured  to  con- 
ceal herself  more  closely,  that  he,  the 
examinant,  might  not  see  her:  He  re- 

Elied,  thatthe  whole  which  the  said  Luiba 
ad  deposed  with  respect  to  the  robbery, 
was  a  false  accusation  that  she  had  raided 
against  him.  On  which  reply,  his  honor 
ordered  this  examination  to  be  suspended, 
for  the  same  to  be  resumed  at  any  future 
time,  as  may  be  suitable  and  fitting;  and 
the  same  having  been  read  to  lum,  he 
declared  the  same  to  be  correct ;  and  he 
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did  iiol  sign  il.  saying  he  could  not  write. 
Hit  honor,  the  judge,  signed  it,  which 

I  sttctt. 

(Sisncd)         JosiFn  Peak-.  Farfas. 
Before  me         Frak-.  de  Castro. 

TDepatUion  and  ciiaiion  and  tummont 
tf  Nicdat  I'terrflfte.]— In  the  Port  of 
»4pain,  in  the  windward  island  of  Tnni- 
dad,  on  the  eleventh  day  of  February, 
in  the  year  one  thousand  eight  hun- 
dred and  two,  there  personally  appeared 
hi  the  court   of  his  honor   the  judge 
in  this  cause,  N'icliolas  \barrarie,  a  free 
negro,  to  whom  the  said  judge  in  the 
presence  of  roe,  the  noUry,  administered 
the  oath  in  due  form,  and  which  he  ac- 
cepted on  God  our  Lord,  and  on  the 
sign  of  the  Cross,  and  thereon  he  pro- 
Hnsed  to  depose  the  truth  to  the  best  of 
his  knowledge,  to  whatever  he  might  he 
interrogated ;  and  there  arcordmgly  being 
mul  to  him'  the  expressions  uttered  by 
him,   as  deposed  by  Antonio  Josef  dc 
Alcala,  he  deposed,  that  the  said  citation 
of  his  words  is  true,  but  with  this  dilter- 
ence,  that  he,  the  deponent,  being  slave 
of  Don  Pedro  Ibarrarte  when  very  young, 
and  he,  the  deponent,  being  sick  at  La 
Guayra,  Don  Pedro  went  a  voyage  to 
the  island  of  St.  Thomas,  and  that  said 
Don  Pedro  took  Carlos,  insUad  of  him, 
as  a  page ;  that  on  his  return  he  met 
with  the  deponent  at  Caracas,  and  his 
said  master  resided  at  the  house  of  Suar- 
aavar  the  factor,  when  one  day,  being  a 
holiday,  his  roaster  ordered  hmi,  the  de- 
ponent, to  fetch  him  a  laced  waistcoat  for 
him  to  put  on,  and  on  his  not  finding  it, 
his  master  said,  "That thief,  Carlos  Gon- 
alei,  has  stole  it,  in  the  same  manner  as 
he  served  me  in  the  island  of  St.Thomas," 
and  that  the  words  that  he  spoke  to  the 
said    Antonio  Joseph  Alcala,  did    not 
mention  the  island  of  Curacoa,  but  men- 
tioned the  island  of  Saint  Thomas ;  that 
at  that  time  his  said  master  discharged 
Carlos  out  of  his  service  and  house,  and 
until  he  came  here  he  had  never  since 
seen  Carlos,  and  this  is  all  he  knows 
and  that  he  can  dc^H)se  in  reply  to  the 
questions  puttohim,andisthetruthon  his 

oath  as  aforesaid:  he  raliJies  and  con- 
firms the  same,  and  in  case  of  need  will 
repeat  it  at  a  future  time;  and  that  he  is 
forty  years  of  age.  On  his  foregoing  de- 
position being  read  to  him,  he  declared 
the  same  to  be  correcllv  written ;  and 
that  he  can  neither  add  nor  diminish: 
he  did  not  sign  hereto,  he  deposing  that 
'  he  could  not  write.  His  honor,  the 
judge  signed  it,  which  I  attest. 

(Signed)  Farfan. 

Before  me      Franctscode  Castro. 

[Examination  of  Carloi  ConsaUt  and 
Luisa  Calderon,  face  to  face.]— In  the 
aforesaid  place,  and  on  the  same  day, 


UU   honor  the  judge   in  tittt  auise, 
ordered    CarkM    Goniales    uid  luisa 
Cakleron   to  he   brought   befofe   him, 
for  the  purpose  of  asceruioing  the  truth 
with  regard  to  the  crinie  in  questwn; 
and  tftie  said   Carlos  and   Luisa  being 
first  duly  sworn  on  Ood  our  Lord,  and 
uB  a  sign  of  the  Cross,  and  having  pro- 
mised to  reUte  the  truth  to  all  whatever 
questions  that  might  be  put  to  them,  he 
interrogated  Carlos   where  tlic    money 
was  deposited  that  had  been  stolen  from 
Pedro  Ruiz  on  the  seventh  day  of  De- 
cember last,  about  tlie  hour  of  sun-set  of 
the  same  day,  he  being  on  the  exact 
spot  on  the  same  day  and  at  the  same 
hour,  when  the  robberv  was  committed; 
it  not  appearing  from  this  summary,  that 
any  other  person  whatever  had  entered 
the  passage  towards  the  room  or  place 
where  the  trunk  of  Pedro  was  found 
Woke  open :  He  answered,  that  ho  did  not 
know  any  thing  whatever  of  the  said  mo- 
ney, neither  had  he  ever  seen  it,  neither 
had  it  ever  entered  into  his  imagination 
to  commit  such  a  villainous  action :  W  here- 
upon the  aforesaid  Luisa  was  reminded 
and  admonished  to  relate  the  truth  clear- 
ly and  ingenuously,  without  prejudice  to 
any  fellow-creature,  and  without  being 
infiuenced  by  her  former  depositbn ;  she 
then    confirmed,  without  the  slightest 
hesiution,  in  every  respect,  her  said  for- 
mer deposition,  that  Car  lea  was  the  per- 
son who  had  stole  the  money,  that  she 
had  seen  him  from  behind  the  bulk-head 
or  paUssade,  when  he  the  said  Carlos  was 
in  the  passage  or  entrance  breaking  open 
the  trunk,  and  when  he  look  away  the 
money  in  the  sundry  bags  and  purses, 
from  the  place  where  it  had  been  depo- 
sited,   at  the  same  time  beseeching  the 
said  Carlos  to  confess  where  the  money 
was,  for  that  on  his  account  her  suffer- 
ings had  been  great,  and  that  she  was 
still  suffering  from  the  same  ctfuse ;  to 
all  which  Carlos  replied,  that  the  whole 
that  had  been  uttered  by  Luisa  was  a 
false  accusation;   and  be   expostulated 
with  her,  appealing  to  her  soul  how  she 
could  dare  orbe  so  rash  as  to  say,  that  he 
had  committed  the  robbery.  Under  these 
eircumsUnces,    hit  honor    the    jucigc 
ordered  this  act  to  be  suspended,  which 
he  signed,  but  vas  not  signed  by  the 
aforesaid  parties,  they  saying  that  they 
could  not  write,  all  which  I  attest. 

(Signed)  Farfan. 

Before  me    Frakcisco  de  Castro. 

To  hit  Honor  the  Judge  of  the  frit 
Appointment :  The  Petition  qf  Car- 
lot  Gonzaki  of  thi»  place;  Showeth^ 

That  in  the  most  legal  manner,  I 
represent  to  you,  and  declare,  that  I 
have  been  one  month  and  twelve  days 
a  prftioner  in  the  chief  prison  of  this  port» 
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there  havhig  been  imputed  to  me  the 
commiftsion  of  a  robbery,  which,  by  the 
information  of  Pedro  Ruiz  likewise  of 
this  place,  has  been  perpetrated  on  him, 
of  a  certain  sum  of  money  which,  he 
aays,  was  in  his  house ;  therefore,  and 
although  the  same  may  be  apparently 
proved  against  me  by  evidence,  but 
which  crime  I  deny,  by  reason  oif  my 
being  innocent,  no  piinful  corporal  pu- 
nishment can  be  inflicted  on  me ;  ana  as 
my  examination  has  been  duW  taken, 
ana  whereas  my  family,  my  afnurs,  and 
connections  (in  cons^uence  of  my  long 
confinement)  have  suffered,  and  continue 
to  suffer  great  loss  and  prejudice : 

I  therefore  request  your  honour  will 
be  pleased  to  onler  me  to  be  released 
from  prison,  and  set  at  liberty,  being 
ready  to  give  and  furnish  the  requisite 
prison  security,  by  means  of  a  person 
possessing  the  qualifications  required  by 
law ;  this  injustice  I  request,  and  I  swear 
the  needful,  &c. 

(Signed)       Juawa  Talavera. 
on  bchalfof  Carx.os  Gonzalez. 

^Decree  thereoru\ — Annex  the   afore- 

Smg  to  the  acts,  that  in  due  time  it  may 
ve  the  effect  as  Anaybe  suitable. 

(Signed)         Farfan. 

His  honor,  the  ordinary  judge  of  the 
first  appointment  of  this  island  of  Tri- 
nidad thus  decreed,  and  he  signed  the 
same  on  the  twelfth  day  of  Februarv,  in 
the  year  one  thousand  eight  huodrea  and 
two. 

Before  me    Francisco  nx  Castro. 

[ Nbfi/?caf toa.]—TbcEeupon  I  went  im- 
mediately to  the  faoii^e  of  the  aforegoing 
petKioner,  and  f  notified  to  her  personally 
the  aforegoing  decree. 

(Siiipsed)        Castro. 

[Inspection  of  the  place  where  the  rolh- 
hery  wot  committedJ] — On  this  day,  the 
thirteenth  of  the  aforesaid  month  and 
3rear,  his  honor,  the  judge  in  this 
«au8e,  ordered  Carlos  Gonzalez  and 
Luisa  Calderon  to  be  both  brought  be- 
fore him  for  the  purpose  of  surveying 
and  inspecting  the  Louse  and  place  where 
the  robbery  was  committed ;  and  accord- 
ingly the  said  parties  having  been  brought 
in  custody  of  the  officers  Flores  and 
Chando,  his  honor  the  said  judge,  attend- 
ed bv  me  the  notary,  proceeded  with  them 
to  the  said  house ;  and  there  Carlos,  as 
well  as  Luisa,  pointed  out  the  places  al- 
luded to  by  them  in  their  respective  de- 
positions, where  the  trunk  actually  stood 
before  being  broke  open,  as  also  where  it 
was  found  af^er  the  robbery,  the  place 
where  Luisa  concealed  herself  while  she 
•aw  Carlos  committing  the  robbery,  and 


a  plank  whose  nails  had  been  drawn  of 
the  room,  and  close  to  where  the  trunk 
had  stood;  and  accordinglv  they  were 
both  admonished  and  reminded,  that  the 
said  robbery  could  not  have  been  com- 
mitted without  the  knowledge  of  both  of 
them :  Luisa  confirmed  afresh  her  former 
deposition,  and  Carlos  did  the  same; 
thereupon  his  honor  came  away ;  and  at 
same  time  he  ordered  the  officers  to  se- 
cure them,  and  to  put  them  in  the  same 
confinement  they  were  in  before.  And 
lus  honor  signed  hereto^  which  I  attest. 


<Signed) 


Farfav. 


[  Visit tothepriionertt  andinereate  efp^L • 
niiAmen/.]— On  the  fourteenth  day  of  the 
said  mouth  and  year,  and  at  about  half- 
past  five  o*c1ock  in  the  mornings  his  honor 
the  iudge,  attended  by  roe  the  notary,  (uo- 
ceededtothe  public  prison  of  this4>ort, 
and  being  arrived  there,  he  ordered  the 
gaoler  to  open  the  celisin  which  were 
confined  the  prisoners  Carlos  Gonzalez 
and  Luisa  Calderon^  and  having  found 
them  both  witli  one  pair  of  irons  on  re* 
spectively,  he  admonished  them,  that  if 
they  did  not  tell  the  truth,  their  impri- 
sonment would  be  rendered  more  irk<- 
fiome;  and  both  of  them  having  firmly 
repeated  their  former  depositions,  the  said 
judge  ordered  an  additional  pair  of  irons 
to  be  put  on  each  of  them ;  and  lus  honor 
signed  hereto,  whidi  I  attest. 

(Signed)        Farfak. 
Before  me  Francisco  x>e  Castro. 

To  Hie  Honor^  the  Judge  of  the  Jint 

Appointment:  The  Petition  efJuanm 

Taiavera  of  t hit  Port^  being  the  lam^ 

ful  wife  ofCarlot  GonzaUi^  confined 

in  the  public  prison ;  Showeth — 

That  in  due  and  legal  form,  I  repre- 
sent to  you,  that  my  said  husband  baa 
presented  a  petition  in  your  honor's 
court,  wherein  are  carried  on  the  pro- 
ceedings a^nst  him  for  the  robbenr  that 
is  laid  to  his  charge ;  in  which  said  peti* 
tion  he  requests  l^g  released  from  pri« 
son,  on  giving  or  providing  die  compe- 
tent sectirity,  which  he  tenders  by  means 
of  a  person  possessing  the  qualifications 
required  by  law.  And  whereas  to  the 
present  moment  I  am  apprehensive  that  no 
dccrcehasheen  pronounced  thereon ;  I  also 
make  known  to^ou,thatmy  said  husband, 
l>eyond  these  eight  or  ten  days  past,  has 
been  much  indisposed,  and  afflicted  with 
very  serious  complaints;  and  these,  to- 
gether with  his  confinement  and  want 
of  exercise,  the  filthiness  of  the  pUce  of 
his  confinement,  and  the  irons  on  him, 
increase  daily  his  said  complaints.  I 
therefore  have  recourse  to  your  honor, 
that  your  honor  may,  through  justice  and 
humanity,  be  pleased  to  order  a  physician 
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to  ptY  him  m  viiit,  who  may  certify  his  , 
Mid  bad  health  and  actual  tUte  that  he 
it  in;  and  in  consequence  of  the  result 
thereof,  to  order  his  release,  on  the  con- 
ditions and  terms  aforesaid,  to  the  intent 
that  he  may  be  restored  to  his  family,  for 
the  recovery  of  his  health,  with  my  care 
and  assistance.  And  I  aUo  humbly  repre- 
sent to  your  honor,  that  the  schooner  be- 
ing the  property  of  my  husband  and  my- 
9eBf,  that  is  comprised  in  the  attachment 
on  our  effects,  has  been  actually  above  a 
month  at  anchor  in  this  port,  and  in  con- 
sequence thereof  as  the  same  is  exposed 
to  the  sun,  winds,  and  the  worm%  the 
said  schooner  sustains  great  detriment;  I 
therefore  request  that  you  will  be  pleased 
to  permit  the  same  to  be  employed,  to 
avoid  £uther  prejudice,  and  that  a  sum 
may  be  allowed  to  repair  her;  otherwise, 
I  consider  myself  as  a  ruined  person.  By 
rlrtue  hereof,  1  present  this  my  petition 
in  manner  as  my  best  avail,  &c.  I  there- 
fore beseech  your  honor  to  decree  and  or- 
der accordingly,  the  same  being  justice 
that  I  require,*  and  I  swear,  &c. 
(Signea)  Juava  Talaveia. 

[Decree  tktreotiJ} — Considered  the  re- 
presentation made  by  this  party.  The 
repaira  of  the  vessel  in  question  are  to  be 
done,  tlie  charges  thereof  to  be  defrayed 
by  the  depository,  Don  Miguel  Pielry, 
and  Juana  Talavera  must  be  notified  to 
give  competent  security,  under  which  the 
said  vessel  may  be  navigated  to  the  coast 
ofNapariffta.  Attendance  on  the  indis- 
position and  complaints  of  Carlos  Gon- 
zalez is  to  take  place ;  and  for  that  pur- 
pose Dr.  Aiexander  Williams  is  hereby 
nominated,  who  on  oath  must  depose  the 
actual  state  of  health  of  said  Gonzalez ; 
and  when  accomplished,  the  acts  to  l>e 
laid  before  me,  that  X  may  decree  as  may 
be  suitable. 

(Signed)  Farfav. 

His  honor,  the  ordinary  judee  of  the 
first  appointment,  of  this  island  of  Trini- 
dad, thus  decreed ;  and  he  signed  thereto 
on  the  fif\eenth  dav  of  February,  in  the 
year  one  thousand  eight  hundred  and 
two. 

Before  me  Francisco  de  Castro. 

[Notification.^ — I  proceeded  to  the 
house  of  the  petitioner  ;  and  I  personally 
notified  to  her  the  aforegoing  decree 
which  I  attest 

(Signed)  Castro. 

[^no^Asr.J^Af^r  which  I  performed 
the  like  diligence  to  Dr.  Alexander  Wil- 
liams, which  I  attest. 

(Signed)  Castro. 

[Another.l — In  like  manner,  I  notified 
the  same  to  the  depository,  Don  Miguel 
Pietry,  in  person  officially,  which  I  attest. 

(Signed)  Cabiro. 


IDeckntkm  ef  Dr,  WUUami,'\^On 
the  sizteenth  day  of  the  aforesaid  month 
and  year,  there  personally  appeared 
before  the  jud^  of  this  cause.  Dr. 
Alezander  Williams,  who  being  first  duly 
sworn,  on  God  our  Lord,  and  on  the  Si^ 
of  the  Cross,  he  deposed,  that  he  had  vi- 
sited Carlos  Gonzalez,  who,  in  his  opi- 
nion, has  a  slight  indisposition,  that  pro- 
ceeds n¥>re  from  the  uneasiness  of  his 
mind,  by  reason  of  his  confinement  in 
prison,  than  from  any  infirmity  of  body ; 
and  this  is  all  he  can  depose  touching  bis 
sud  visit  in  the  line  of  his  profession. 
The  aforegoing  was  then  read  to  him, 
and  he  declar^  that  the  same  was  cor- 
rectly expressed ;  and  he  signed  hereto, 
together  with  his  honor,  which  I  attest. 

(Signed)  Farvak. 

(Signed)  Alexander  Williams,  M.  D. 
Before  me  Fravcisco  db  Castro. 

Seen  and  considered :  And  whereas  the 
prisoner,  LuisaCalderon,  now  in  confine* 
ment  from  this  cause,  is  a  minor,  not  be- 
ing twenty- five  years  of  age,  as  is  express- 
ed in  the  act  of  the  twenty-third  day  of 
December,  last  year,  pronounced  by  his 
honor  my  predecessor ;  and  the  aforesaid 
Luisa  is  ezpressed  to  be  a  minor,  from 
her  appearance,  and  her  being  a  minor  is 
also  positively  mentioned  in  the  act  of 
confirmation,  dated  the  twenty-fourth  day 
of  said  December ; — She  is  therefore  to  be 
notified  to  name  her  giuirdian  or  advocate, 
to  conduct  her  defence ;  with  the  admo- 
nition, that  in  default  thereof,  there  will 
be  one  officially  appointed  on  her  behalf, 
and  such  person,  so  named,  must  be  no- 
tified for  his  acceptance,  and  to  make 
oath  in  the  usual  manner;  and  wlien 
done,  and  the  proceeding  approved  of,  the 
said  Calderon  must  be  brousht  to  confirm 
all  the  acts  and  depositions  hitherto  made 
by  her,  and  thereto  her  guardian  or  advo- 
cate must  be  present;  and  when  the 
whole  hereof  shall  beaccomplbbed,  with 
all  possible  dispatch,  the  acts  must  be 
laid  before  me  for  the  better  decision 
thereon.    His  honor,  the  ordinarv  judge 
of  the  first  appointment  of  this  island  of 
Trinidad,  thus  decreed,  and  sisned  here- 
to, on  the  twentieth  day  of  February,  in 
the  year  one  thousand  eight  himdred  and 
two ;  all  which  I,  the  underwritten  no- 
tary, attest 
(Simed)  Farfait. 

Before  me  Fravcisco  de  Castro. 

Accordingly,  I  notified  the  aforegoing 
act  to  Luisa  Calderon,  who  beine  made 
acquainted  with  its  contents,  she  said 
that  she  had  alresdy  applied,  and  requests 
ed  four  different  persons  in  this  port,  to 
act  as  her  advocates,  and  that  they  had 
all  of  them  fcfoled,  which  I  attest. 

(Signed)  Castro. 
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Seen  the  aforesaid  dUigenee;  and  in 
coDsequeiice  thereof,  Don  Juao  Ber- 
modes  is  hereby  appointed  as  advocate 
and  defender  of  Luisa  Calderon,  to  whom 
this  is  to  be  made  known  for  his  accep- 
tation and  oath ;  and  wlien  performed,  the 
appointment  shall  be  considered  as  ap- 
proved of  as  per  the  decree. 

(Signed)  Faevaw. 

His  honor,  the  judge  of  the  first  ap- 

S ointment  of  this  island  of  Trinidad,  thus 
ecreed  and  signed  the  same  on  the 
twenty-fourth  day  of  February,  in  the 
year  one  thousand  eight  hundred  and 
two,  which  I  attest. 

Before  me  Frahcisco  de  Casteo. 

Immediately  afterwards,  Jjuisa  Calde- 
ron  being  brought  into  court^  I  notified 
to  her  the  aforegoins  act,  which  I  attest 
(Signed)  Casteo. 

I  made  the  same  known  to  Juana  Ta* 
lavera,  which  I  attest. 

(Signed)  Casteo. 

I  cited  Don  Juan  Bermudezi  which  I 
attest 

(Signed)  Casteo. 

To  hi$  Honor^  the  Judge  of  thefirtt 
Appointment :  The  petition  ofredro 
IluiM  of  this  place;  Showetl^^ 

That  he  begs  leave  to  represent  to  your 
honor,  that  for  the  purposes  interesting 
to  him,  he  requests  your  honor  will  be 

J  leased  to  take  the  depositions  of  Don 
uan  Antonio  Cvpriani,  and  of  Don  An- 
tonio Teston ;  that  they,  on  their  oath 
in  the  usual  and  due  form,  may  depose 
whether  they  knew  Monsieur  Placet,  and 
whether  they  know,  or  have  heard  it  re- 

Krted,  what  was  spoken  by  him  at  the 
ur  of  his  death,  relative  to  a  robbery 
that  had  been  committed  on  him,  Ruiz, 
to  the  intent  that  the  said  depositions 
may  be  afterwards  added  to  the  mass  of 
the  proceedings  that  are  carrying  on 
against  Carlos  Gonzales. 

He  therefore  requests,  and  beseeches 
your  honor  will  be  pleased  to  decree,  in 
manner  as  requested;  he  swears  that 
this  petition  has  no  sinister  intent,  also 
the  needfijl.  (Signed)  Peoeo  Ruiz. 
[^Decree,] — In  due  time. 

(Signed)  Farvan. 

His  honor,  the  ordinary  judge  of  the 
first  appointment  of  this  island  of  Trini- 
dad, thus  decreed  and  signed  thereto,  on 
the  twenty-fourth  day  of  February,  in 
the  year  one  thousand  eight  hundred 
and  two. 

Before  me  Feavcisco  de  Casteo. 

Immediately  afterwards,  I  went  to  the 
bouse  of  the  aforesaid  petitioner,  and 
personally  notified  to  him  the  decree 
aforegoing^  which  I  attest 

(Signed) .  Casteo. 
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[^ole.]~ThatDoaJaah  Berm^es  has 
been  absent  from  this  port,  havins  gone 
to  the  district  of  La  Brea,  and  to  this  day 
being  the  eighth  day  of  March  of  the 
year  aforesaid,  when  he  has  returned, 
during  which  interval  this  cause  has 
been  suspended,  and  no  &rther  steps 
taken  therein,  in  consequence  thereof^ 
which  I  attest.       (Signed)     Castro. 

In  the  Port  of  Spain,  in  the  island  of 
Trinidad,  on  the  ninth  day  of  March,  in 
the  year  one  thousand  eight  hundred  and 
two,  I,  the  notary,  notified  the  aforegoins 
act,  to  the  said  Don  Juan  Bermudes,  and 
he  accepted  his  char^ ;  and  made  oath 
in  the  presence  of  his  honor  the  judse, 
on  God  our  Lord,  and  on  the  si«i  of  Uie 
cross  in  due  form  of  law,  to  defend  his 
said  minor  in  this  cause,  and  that  he 
would  use  every  effort  both  in  indicature 
and  thereout^  as  mishtbe  suitable  and  pro> 
per ;  that  he  woulapursue  the  advice  and 
counsel  of  person^  of  knowledge,  con- 
science, and  experience,  who  may  nmnl 
out  to  him  the  best  mean^  to  defend  lua 
minor,  and  if  through  any  neglect  on  his 
side,  there  should  resultany  damage  or  pre> 
judice  to  his  said  minor,  be  shall  niake 
good  the  same  with  hb  person  and 
effects,  both  present  and  future,  and  be 
thus  bound  himself,  and  became  liable  to 
be  fined  to  the  utmost  rigour  of  the  law. 
And  accordingly  he  renounced  all  what- 
ever laws,  privileges,  and  rights,  thai 
otherwise  might  operate  in  hisTavor,  and 
he  signed  hereto,  which  I  attest  (he 
Berm&es,  being  personally  known  to 
me),  the  witnesses  hereto  being  Don  Juan 
de  Montes,  Don  Benito  de  Gcmzale^  and 
Don  Dionicio  Vubereza,  all  residing 
herein. 

(Signed)       Jvae  BuamhMB. 

(Signed)       Farfan. 
Berore  me  Frascisco  de  Castro. 

Thereupon,  his  honor,  the  saad  jtidfle, 
on  perusal  of  the  aforesoing  legal  dui- 

Sence  and  proceedings  declared,  that  ha 
id  confer,  and  hereby  does  confer,  the 
charge  of  advocate  for  Luisa  Caldeton  a 
minoTi  on  Don  Juan  Bermudes,  to  whom 
the  said  judge  gave  full  power,  as  such 
advocate,  to  le^ly  appear  in  courl^  and 
act  in  this  cause,  ontpe  behalf  of  the  said 
minor,  in  all  that  either  may  be  inci- 
dental, or  that  mav  originate  with  her, 
with  full,  free,  and  go^eral  administra- 
tion; for  which  purpose  he  interposed 
his  judicial  authority,  and  he  signed 
hereto  in  the  Port  of  Spain,  in  the  ishmd 
of  Trinidad,  on  the  ninth  dav  of  March, 
in  the  year  one  thousand  eight  htindxed 
and  two. 

(Signed)    JoeErH  Frajtcisoo  Farfajt. 
Before  me    Feamcisgo  de  Castro. 

8eio  and  considered  these  actS|  and 
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the  crime  that  therehy  appears  to  he  al- 
leced  against  Carlos  GonsalcE  aod  Luisa 
CaideroD.  And  accordingly  Let  charge 
and  intimation  ho  given  them  thereof 
with  copy ;  that  ihcy  may  allege  in  their  de- 
fence whatever  they  may  deem  suitable ; 
this  cause  to  be  received  for  proof  witliin 
the  term  of  twen^  common  days,  with 
the  clause  or  condition,  that  there  will 
issue  the  publication,  conclusion,  and  ci- 
tation, for  the  definitive  sentence;  and 
within  the  said  term  the  witnesses  in  the 
summary  must  confirm  their  respective 
testimonies ;  and  such  of  the  witnesses 
as  arc  since  dead,  or  have  absented 
themselves,  are  to  be  made  mention  of; 
for  which  puqH>se  the  acts  are  to  be  deli- 
vered for  tne  right  order  thereof,  and  also 
that  Pedro  Ruix  is  to  be  summoned  to 
make  such  declaration  as  to  him  may  be 
fitting ;  and  the  depositions  requested  by 
him  m  his  memorial  or  petition,  are  to 
be  proceeded  on,  as  are  expressed  in  said 
petition,  dated  the  twenty-fourth  dav 
of  Febnuiry  last,  with  citation  on  the  ad- 
verse side. 

(Signed)  Farfav. 

His  honor,  the  ordinary  judge  of  the 
first  appointment  of  this  island  of  Trini- 
dad, thus  pronounced  and  signed  on  the 
first  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  two. 

Before  me  Fbancisco  de  Castbo. 

I  notified  the  aforegoing  to  Don  Diego 
Antonio  de  Alcala,  which!  attest 

(Signed)  Castro. 

In  like  manner  I  notified  it  to  Don 
Juan  Bermudcs,  which  I  attest. 

(Signed)  Castro. 

I  cited  Pedro  Kuiz  in  due  form,  and 
that  in  the  presence  of  the  judge  of  the 
first  appointment,  which  I  attest. 

(Signed)  Castro. 

In  the  Port  of  Spain,  in  the  windward 
island  of  Trinidad,  on  the  first  daf  of 
April,  in  the  year  one  thousand  eight 
hundred  and  two,  there  personally  ap- 
peared in  the  court  of  his  honor,  the 
judge  in  this  cause,  Don  Pedro  Josef 
Perezof  this  place,  a  witness  examined 
in  this  cause ;  to  whom,  in  the  presence  of 
me,  the  notary,  his  honor  administered 
an  oath  in  due  form,  on  God  our  Lord, 
and  on  the  sign  of  the  Cross ;  and  he 
thereon  having  promised  to  depose  the 
truth,  there  was  then  read  to  nim  the 
deposition  made  by  him  as  is  inserted  at 
to,  14  to  16,  and  over-leaf;  and  he  de- 
posed that  the  whole  which  is  there  writ- 
ten had  been  declared  and  sworn  to  by 
him  the  witness,  and  that  the  same  was 
the  truth,  which  he  confirms  and  ratifies ; 
and  in  case  of  need,  would  now  repeat  it 
afresh  in  this  Aill  court,  having  no  doubt 
whatever  thereof.    The  aforegoing  was 


then  read  to  him,  and  he  declared  that 
the  same  was  correctly  written,  and  he 
signed  the  same,  together  with  his  honor 
tM  judge,  which  I  attest 

(Signed)  Farpan. 

(Signed)  Pedso  Jose  Pebez. 

Before  me  Francisco  ob  Castro. 

On  the  before  mentioned  day,  there 
personally  appeared  before  his  honor,  the 
judge  in  this  cause,  Don  Francisco  de 
Salazar  of  this  place,  a  witness  examined 
in  this  cause ;  to  whom,  in  the  presence 
of  me,  the  notarv,  his  honor  adminis- 
tered an  oath  in  due  form,  on  God  our 
Lord,  and  on  the  sign  of  the  Cross ;  and 
he  thereon  having  promised  to  depose 
the  truth,  there  was  then  read  to  him  the 
deposition  made  by  him,  as  is  inserted  at 
fo.  19  to  13  of  the  aforegoing  summary; 
and  he  deposed,  that  the  wmIc  which  is 
there  written  had  been  declared  and 
sworn  to  by  him,  the  witness ;  and  that 
the  same  was  truth,  as  he  had  heard 
it  publicly  reported,  which  he  confirms 
and  ratifies ;  and  in  case  of  need  would 
now  repeat  it  afresh  in  this  plenary 
court ;  that  he  can  neither  add  nor  di- 
minish. The  aforesaid  was  read  to  him, 
and  he  declared  it  to  be  correctly  written, 
and  he  u^ed  it,  together  with  the  said 
judge,  which  I  attest. 

(Signed)       Farfan. 

^isned)       Francisco  Salazar. 

Before  me    Francisco  de  Castro. 

In  continuation  there  personally  ap- 
peared Juan  de  la  Rosa,  or  the  district  of 
Arima,  a  witness  examined  in  this  pro- 
cess ;  and  the  oath  being  first  adminis- 
tered to  him  in  due  form,  on  God  our 
Lord,  and  on  the  sign  of  the  cross,  he 
thereon  promised  to  relate  the  truth ; 
there  was  then  read  to  him  the  deposi- 
tion made  VjT  hiiAi  as  is  inserted  from 
over  leaf  of  fo.  98,  to  over  leaf  of  fo.  30. 
He  deposed,  that  the  whole  which  is 
there  written,  he  the  witness  had  de- 
clared on  oath,  the  whole  thereof  being 
the  truth,  which  he  ratifies  and  confirms, 
and  in  case  of  need  would  now  repeat  it 
afresh  in  this  plenary  court ;  that  he  can 
neither  add  nor  diminish,  and  the  afore- 
going being  read  to  him,  he  declared  it 
to  be  the  same  he  had  deposed,  and  he 
siened  it,  together  with  tne  said  judge, 
which  I  attest. 

(Signed)         Farfav. 

(Sisncd)         Juan  de  la  Rosa. 

Before  nie      Francisco  de  Castro. 

Immediately  aflerwards,  for  the  pur- 
poses aforesaid,  his  honor  the  judge  of 
this  cause,  gave  orders  for  the  personal 
appearance  m  his  court  of  Cyprian  Villa 
Nueva,  a  witness  examined  in  this  pro- 
cess ;  to  whom  his  honor,  by  means  of 
the  interpreter,  and  in  the  presence  of 
me  the  uotaryi  administered  toe  oath  in 
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du6  form,  on  God  our  Lord,  and' on  the 
81^  of  the  Cross ;  and  he  having  pro- 
mised to  relate  the  troth,  there  was  then 
read  to  him  his  deposition,  as  is  inserted 
at  fo.  4  to  fo.  5,  of  the  summary  afore- 
goine ;  and  he  depoaed,  that  the  whole 
which  is  expressed  therein,  he  the  wit- 
ness had  decUred  on  oath,  and  that  the 
same  is  tnith,  which  he  ratifies  and  con- 
firms, and  in  case  of  need  would  repeat 
it  afresh  in  this  plenary  court ;  that  he 
can  neither  add  nor  diminish.  The  afore-' 
said  was  read  to  him,  and  he  said  it  was 
the  same  as  declared  by  him,  and  he  did 
not  sign  it,  by  reason  that  he  could  not 
write ;  it  was  signed  by  his  honor  the 
judge,  and  by  the  interpreter,  which  I 
atteat. 

(Signed)         Faefan. 

Caklos  a.  Tellinbait,  Interpreter. 

Before  me     Frakcisco  de  Castro. 

In  continuation,  the  said  judge  or- 
dered personally  to  appear  before  him 
Theresa  Alen,  a  free  mulalta  of  this 
place,  a  witness  that  has  been  eumined 
m  this  process ;  to  whom,  by  means  of 
the  interpreter,  and  in  the  presence  of 
rae  the  notary,  be  administered  the  oath 
in  due  form,  on  God  our  Lord,  and  on  the 
aign  of  the  Cross ;  and  thereon,  having 
promised  to  relate  the  truth,  there  was 
then  read  to  her  the  deposition  that  is 
inserted  at  fo.  1  and  fo.  3  of  the  sum- 
mary ;  and  she  declared,  that  the  whole, 
as  is  therein  written,  she  had  deposed 
on  oath,  the  same  being  the  truth,  which 
ahe  ratifies  and  confirms,  and  in  case  of 
need  would  repeat  it  afresh,  in  this  ple- 
narv  court.  The  aforesaid  was  read  to  her, 
and  she  declared  it  to  be  the  same  as  she 
had  deposed ;  that  she  could  neither  add 
nor  diminish  either  from  the  one  or  the 
other,  and  she  did  not  sign  it,  as  she  said 
she  could  not  write:  the  same  was  signed 
by  his  honor  and  by  the  interpreter, 
which  I  attest.  (Signed)    Farfam. 

(Signed) 

Carlos  A,  Tellimeav,  Interpreter. 

Before  me    Francisco  de  Castro. 

On  the  third  of  the  aforesaid  tnonth, 
his  honor  the  judge  in  this  cause  ordered 
personally  to  appear  before  him  the 
negro  Topen;  and  his  honor  ad  ministered 
to  him  the  oath  in  due  form,  on  God 
our  Lord,  and  on  the  sign  of  the  Cross, 
as  having  been  a  witness  examined  in 
this  cause ;  he  thereon  deposed,  that  the 
whole  which  was  expressed  in  his  depo- 
aition,  and  which  was  read  over  to  him, 
as  is  inserted  at  fo.  6,  and  over  leaf,  he 
declared  and  deposed  that  the  same  was 
truth,  which  he  confirms  and  ratifies, 
and  in  case  of  need,  he  would  now 
repeat  it  afresh  in  this  plenary  court, 
that  he  can  neither  add  or  diminish.  The 
a^esaid  was  then  read  to  him,  and  ne 


A.  D.  1S05.      '     pee* 

declared  it  to  be  correct,  and  he  did -not 
si^n  it,  as  he  said  he  could  not  write. 
Hi8  honor  the  judge  signed  it,  together 
with  the  interpreter,  which  I  attest. 

(Signed)    Faifav. 
(Signed) 
Carlos  A*  Tellineau,  Interpreter. 
Before  me    Frakcisco  do  Castro. 

On  the  5th  qf  the  aforetaid  month  and 
year,  there  personally  appeared  in  the 
said  court,  the  neero  Pedro  (the  slave  of 
Pedro  Ruiz),  he  l>eing  a  witnesa  that 
has  been  examined  in  thb  cause;  to 
whom  hia  honor  the  jud^e,  by  the  meana 
of  the  interpreter  adminiatered  the  oath, 
in  the  presence  of  me  the  notary,  in  due 
form  on  God  our  Lord,  and  on  the  fign 
of  the  Cross ;  who  thereon  promised  to 
declare  the  truth  to  whatever  he  might 
be  questioned;  and  accordingly,  t^  a 
witness  examined  in  this  catise,  nis  depo- 
sition was  read  over  to  him,  as  ia  inserted 
at  fo.  13,  and  he  deposed,  that  the  whole 
thereof  had  been  declared  on  oath,  by 
him  the  witness,  and  that  it  waa  .the 
truth,  which  he  confirms  and  ratifies, 
and  in  case  of  need  he  would  now  re- ' 
peat  the  aame  afresh,  in  thia  pleoary 
court;  that  he  can  neither  aud  nor 
diminish,  and  he  did  not  sign  it,  as  he 
said  he  could  not  write.  His  honor 
signed  it,  which  I  attest. 

(Signed)    Farfabt. 
(Signeo) 
Carlos  A.  Tellineau,  Interpreter. 
Before  me      Francisco  de  Castro. 

On  the  6th  day  qf  Aprils  in  tlie  afore- 
said year,  there  personally  appeared  in 
the  court  of  his  honor  the  jtrage  in  thia 
cause,  Joaef  Kodrieuez,  a  witness  that 
has  been  examined  in  this  process;  to 
whom  hia  honor,  in  the  presence  of  me 
the  notary,  administered  the  oath  in  due 
form,  on  God  our  Lord,  and  on  a  aign  of 
the  Cross ;  and  thereon  having  promised 
to  relate  the  truth,  there  waa  then  read 
to  him  the  deposition  made  by  him,  aa 
is  inserted  from  fo.  3  to  fo.  4  of  the 
aforegoing  summary.  He  deposed,  that 
the  whole  that  is  expressed  tnerein  had 
been  declared  on  oath  by  him  the  wit- 
ness ;  and  that  the  same  was  the  truth, 
which  he  ratifies  and  confirms,  and  in 
caae  of  need,  he  would  repeat  it  afreah 
in  this  plenary  court ;  that  he  can  neither 
add  nor  diminish.  The  aforesaid  waa  then 
read  to  him,  and  he  declared  it  was  cor- 
rect, and  be  signed  it,  together  with  hia 
honor  the  judge,  which  I  the  under- 
signed notary  attest. 

(Signed)  Josef  Rodriguez. 

(Signed)    Farfan. 
Before  me       Francisco  de  Castro. 

I  cited  Carlos  Gonzalez  for  the  exa- 
mination of  the  witnesses,  given  notice 
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of  bj  Fsdio  Rulty  in  his  note  W  the 
titb  dey  of  February  lett.  And  he  did 
not  sign  it  not  knowing  how  to  write; 
it  WAS  sipied  by  bis  wife,  which  I  attest. 

(Signed)  Jcaiia  Talavera. 

(Signed)  Castro. 

To  the  Judge  of  the  Jint  Appoini- 
ment :  Tke  PetUim  if  Juoma  Tata- 
ffer;  tke  lamfki  wife  sf  Cariee  Gon- 
zmUm;  Skomctk-^ 

That  I  humbly  appear  in  due  form  of 
law,  and  represent  to  you ;  that  in  the 
month  of  December  last,  my  said  hus- 
band was,  by  order  of  the  Court  of  the 
Oovemment,  committed  to  the  prison  of 
this  Port;  and  a  few  days  afterwards, 
the  whole  of  his  and  my  efiects  wrre  put 
ondbr  sequester,  or  attachment,  in  con- 
leqiMDoe  of  the  criminal  process  that 
h  prosecuted  against  him,  at  the  suit  of 
PMro  Rnis,  for  a  robbery  that  he  alleges 
to  liave  been  committed  in  his  house ; 
among  which  efiects  attached  was  io- 
dudea  a  certain  sum  of  monejr,  that  my 
aaid  husband  and  mvself  had  m  gold  and 
•liver,  as  appears  bv  the  documenu  of 
executing  the  attachment  and  de|»osit 
that  are  annexed  to  the  proceu;  since 
which  time,  I  have  mainUraed  myself, 
my  family,  and  my  said  husband,  by  my 
personal  labour,  that  they  might  not 
perish  with  hunger:  and  whereas  I  am 
sow  utterly  incapacitated  to  continue 
doing  it  as  hitherto,  from  my  indifferent 
aute  of  health,  and  havins  no  resource 
whatever  to  avail  myself  of  for  the 
supplv  of  our  nteessity,  I  am  absolutely 
forced  to  implore  the  compassion  of  the 
Court,  l^t  an  order  mav  be  given  there- 
from, for  two  hundred  dollars  to  be  paid 
me  out  of  the  money  that  was  attached, 
to  enable  me  therewith  to  pay  some 
debts  I  have  contracted  to  support  my 
family,  and  to  supply  some  urgent  wants 
at  the  present  time ;  which  favor  I  hope 
for,  from  the  benignity  of  your  honor, 
reoollectine  that  I  am  a  poor  woman 
destitute  of  friends.    Theretore,  &c. 

I  humbly  prav  that  your  honor  will 

thus  decree,  and  order  the  same,  being 

justice  which  I  require,  and  I  swear,  &c. 

(Signed)         Juaha  Talavkra. 

Let  there  bejg;iven  to  the  petitioner 
one  hundred-and-fifty  dollars  out  of  Uie 
money  deposited  under  her  receipt,  and 
for  this  once.  (Signed)      Farpav. 

His  honor  the  ordinary  judge  of  the 
first  appointment  of  this  island  of  Trini- 
dad, thus  decreed,  and  siened  on  the 
eeventh  day  of  April^  in  the  year  one 
thousand  eight  hundred  and  two. 

Before  me   Francisco  de  Castro. 

I  thereupon  immediately  notified  the 
aforegoing  decree  to  the  petitioner  per- 
sonally, which  I  attest 

(Signed)       Casiko. 
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And  afterwards  I  went  to  the  house 
of  the  depositary,  and  having  notified 
to  him  the  aforegoing  decree,  lie  deli- 
▼ered  to  me  the  one  hundred-and-fif\y 
dollars,  agreeable  to  the  decree,  which 
I  attest,  (Signed)       Castro. 

I  afterwards  delivered  to  Jttana  Tala- 
Tera  Ihe  one  hundred-and-fiAy  dollars 
before-mentioned,  who  duly  acknow- 
ledged the  delivery  thereof  to  her  satis- 
faction, and  slie  signed  hereto,  which  I 
attest  (Signed)    J  dan  a  Ta  lav  era. 

(Signed)        Castro. 

In  this  Port  of  Spain  in  the  island  of 
Trinidad,  on  the  8li  ioy  ^  -^p^U^  in  the 
year  one  tliousand  eight  hundred  and 
two,  there  jiersonally  appeared  before 
his  honor  the  judge  of  the  first  appoint- 
ment, the  negro  woman  Josefa  Maria,  a 
witueu  examined  in  this  cause ;  and  in 
the  presence  of  me  the  notary,  his  honor 
administered  to  her  the  oath  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross ;  and  thereon  she  promised 
to  depose  the  truth  to  the  best  of  her 
knowledge,  to  whatever  questions  might 
be  put  to  her;  and  there  tnen  being  read 
over  to  her,  the  deposition  made  by  her, 
which  is  mserted  at  fo.  5  in  these  acts, 
and  she  t>eing  made  acquainted  with  the 
whole  contents  thereof;  she  said  it 
•greed  with  her  depoution,  and  that  she 
can  neither  add  nor  diminish ;  she  con- 
firms and  ratifies  it  and  in  case  of  need 
would  repeat  it  afresh  in  this  plenary 
court;  that  the  same  is  the  truth  on  her 
oath  as  aforesaid,  that  her  age  is  as  be- 
fore expressed  in  these  acts,  with  the 
time  since  expired.  She  did  not  sign  it,  as 
she  said  she  could  not  write.  His  honor 
signed  it,  together  with  the  interpreter, 
which  I  attest 

(Signed)       Fartan. 
(Signed) 
Carlos  A.  Txlliniau,  Interpreter. 
Before  me      Frakcisco  dr  Castro. 

In  continuation,  there  personally  ap- 
peared before  his  honor  the  judge. 
Honors  Virot ;  to  whom  the  said  jud^e, 
in  the  presence  of  me  the  notary,  adminis- 
tered the  oath  in  due  form,  on  God  our 
Lord,  and  on  the  sign  of  the  Cross ;  and 
thereon  he  promised  to  depose  the  truth 
to  whatever  questions  might  be  put  to 
him;  and  thereupon  hisdepoMtion,  which 
is  inserted  in  these  acts  at  fo.  8  and 
over  leaf,  beioa;  read  to  him  firom  the 
beginning  to  the  end,  and  he  beinc 
made  acquainted  therewith;  he  deposed, 
that  the  same  was  in  every  respect  con- 
formable to  his  testimony,  which  he 
ratifies  and  confirms,  and  in  case  of 
need,  would  repeat  the  same  afresh  in 
this  plenary  court;  that  the  same  is 
truth  on  his  oath  as  aforesaid,  and  his 
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age  n$  Ibereia  described.  The  aforesaid 
was  theD  read  to  him,  and  he  declared 
it  to  be  correctly  written :  be  did  not  sign 
it,  saying  he  could  not  write.  His  honor 
signed  hereto,  together  with  the  inter- 
preter,  which  I  attest. 

(Signed)        Farfan. 

(Signed) 
Carlos  A.  Tellinbau,  Interpreter. 

Before  me      Francisco  db  Castro. 

On  the  same  occasion,  there  again  per- 
sonally appeared  before  his  honor  the 
judge,  the  said  Honor6  Virot;  and  in  the 
presence  of  me  the  notary,  was  admi- 
nistered to  him  the  oath  in  due  form  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross ;  and  thereon  he  promised  to  de- 
iK>se  the  truth,  to  the  best  of  his  know- 
ledge,  to  whatever  questions  might  be 
put  to  him ;  and  accordingly  there  was 
read  to  him,  word  for  word,  the  deposi- 
tion that  was  given  in  these  proceeaings 
by  Joseph  Arnaud,  and  which  is  inserted 
at  fol.  7 ;  and  he  being  made  acquainted 
therewith,  he  deposed,  that  the  said 
Arnaud,  as  a  good  Christian  and  a  man 
of  good  character,  he,  the  witness, 
▼oucnes  for  him  fas  said  Arnaud  is  ab- 
sent) ;  and  he  believes  and  considers  as 
true,  the  whole  contents  of  his  aforesaid 
deposition,  and  that  he  knows  of  nothing 
whatever  to  the  contrary;  this  beine 
all  he  is  able  to  depose  on  bis  aforesaid 
oath,  and  he  confirms  and  ratifies  the 
same  and  will  ever  repeat  it.  On  the 
aforesaid  being  read  to  him,  he  declared 
it  to  be  correctlv  written ;  that  his  age  is 
as  before  described  in  these  acts :  he  did 
not  sign  it,  sayine  he  could  not  write. 
His  honour  signed  nereto,  together  with 
the  interpreter,  which  I  attest. 

(Signed)      Farpan. 
(Signed) 
Carlos  A.  Trllineau,  Interpreter. 

Before  me  Francisco  de  Castro. 

In  contiuuation,  there  appeared  before 
the  said  judge,  Caspar  Dias ;  to  whom,  in 
the  presence  of  me,  the  notary,  was  ad- 
ministered the  oath  in  due  form  on  God 
our  Lord,  and  on  the  si|rn  of  the  Cross ; 
and  thereon  he  promised  to  declare  the 
truth,  to  the  best  of  his  knowledge,  to 
whatever  auestions  might  be  put  to  nim; 
and  there  being  read  to  him,  the  deposi- 
tion made  by  him,  and  inserted  in  these 
acts  at  fol.  10;  and  lie  beine  made  ac- 
quainted therewith,  he  deposed  that  the 
same  was  truth,  which  he  confirms  and 
ratifies,  and  now  repeats  in  this  plenary 
court  that  it  is  truth  on  his  aforesaid 
oath ;  and  on  its  being  read  to  him,  he 
declared  it  to  be  correctly  written,  and 
he  did  not  si^n  it,  saying  he  could  not 
write.  His  honor  signed  it,  which  I 
attest  (Signed)  Farfan. 

Before  me    Francisco  de  Castro. 
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lo  continuation^  there.  persooaNy  ap- 

Kared  before  his  honor  the  iudge, 
ely«  a  nesro  woman ;  to  whom,  tn  the 
presence  of  roe  the  notair,  was  admi- 
nistered the  oath  in  due  rorm,  on'  God 
our  Lord  and  on  the  stjgn  oi^  tlie  Cross ; 
and  thereon  she  promised  to  relate  the 
truth,  to  the  best  of  her  knowledge,  to 
whatever  questions  that  might  be  put  to 
her ;  there  was  then  read  to  ber  the  de- 
position she  made  from  the  begjonins  to 
the  end,  and  which  is  insertra  at  fol.  9 
in  these  acts ;  and  she  being  made  ao- 

auainted  therewith,  she  declared  that 
le  contents  thereof  were  true ;  she  con* 
firms  and  ratifies  the  same,  as  she  can 
neither  add  thereto  nor  diminish,  it  be* 
ing  truth  on  her  aforesaid  oath.  The  afore- 
said was  read  to  her,  and  she  declared  it 
to  be  correctly  written ;  that  she  can  nei- 
ther add  nor  diminish :  she  did  not  sign 
hereto,  as  she  could  not  write.  Uis 
honor  the  judge  signed  it,  together  with 
the  interpreter,  which  I  attest. 
(Signed)    FAaFAN. 

Carlos  A.  TBLLniEAUi  Interpreter. 
Before  roe   FaANcisco  db  Castbo. 

Immediately  afterwards,  there  appear- 
ed t>efore  the  said  judge,  Antonio  Josef, 
a  free  mulatto ;  to  whom,  in  the  presence 
of  me  the  notary,  was  administered  aa 
oath  in  due  form,  on  God  our  Lord  and 
on  a  sign  of  the  Cross,  and  thereon  he 
promised  to  relate  the  truth,  to  the  best 
of  his  knowledge,  to  whatever  questions 
might  be  put  to  him ;  and  thereon  bis 
deposition  being  read  to  him,  word  for 
word,  as  is  inserted  in  these  acts,  at 
fol.  11,  he  declared  that  his  said  depo- 
sition was  strictly  correct;  and  the  said 
witness  confirms  and  ratifies  the  same, 
having  repeated  it  in  this  plenary  court: 
That  Uie  aforegping  is  the  truth  on  his 
oath  as  aforesaid,  and  he  declared  it  to 
be  correct;  he  signed  it,  together  with 
bis  honor,  the  judge,  which  I  attest 
(Signed)    Farfan. 

(Si£M3ed)    Antonio  Jo.  Alcala. 
Before  roe,  Franc*  db  Castro. 

On  the  M  qfihe  §aid  mmih  amd  year^ 
there  personally  appeared  beforehis  honor, 
the  judge  of  the  first  election,  Julian  &a- 
nabria;  to  whom  the  said  judge  admi- 
nistered the  oath  In  due  form«  on  God 
our  Lord,  and  on  the  sign  of  the  Cross ; 
and  thereon  he  promised  to  relate  the 
truth,  to  the  best  of  his  knowledge,  to 
whatever  questions  might  be  put  to  him ; 
and  thiereupon  his  deposition  was  read  to 
him,  as  is  inserted  at  fol.  SO  over-leaf  of 
these  acts;  and  being  made  acotiainted 
with  the  contents  thereof,  he  oeekured, 
that  the  same  was  strictly  conformable 
to  what  he,  the  witness,  had  deposed, 
and  he  confirms  and  ratifies  the  same. 
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ID  the  presence  of  JM  ^  ootn^Jfi  ad  mi- 
nietered  the  oath  m  due  lon9i»  od  Ood 
our  Lord,  and  on  the  sign  of  the  Cross ; 
nod  thereon  he  proroiied  to  Repose  the 
truth  to  the  best  of  bis  knowledge  to 
whatever  questions  mig^t  b^  put  to  nim; 
and  the  said  witneu  having  oeen  inter- 
fogated  relative  to  the  particulars  of  the 
memorial  presented  hjf  the  said  Ruiz,  and 
he  beins  made  acquainted  therewith,,  he 
deposeo,  that  he  heard  it  said  bv  Don 
Lorenio  Placet,  that  he  suspected  having 
been  robbed  of  sundry  8<N>ds  by  Carlos 
GonxaleSy  who  lived  contiguous  to  his 
wareliouse ;  that  this  is  the  truth,  and  all 
that  he  can  depose  on  the  oath  that  has 
been  administered  to  him,  which  he  con- 
firms and  ratifies,  and  in  case  of  need 
will  repeat  it  at  a  future  time ;  the  afore- 
going was  read  to  him,  and  be  declared 
It  was  correctly  written;  that  he  can 
neither  add  nor  diminish,  and  he  signed 
hereto,  which  I  attest 

(Signed)       Farfan. 
(Signed)    J*  ANr.  Cypriani. 
Before  me  Tranc*  db  Castro. 

On  the  same  day,  fm  the  same  pur- 
poses, Pedro  Ruiz  brought  forward  as  a 
witness  Don  Jniomio  TuUm^oi  this  place ; 
to  whom  his  honor,  in  the  presence  of 
me  the  nolaiy,  administered  the  of  th  in 
due  form,  on  God  our  Lord,  and  on  the 
sign  of  the  Cross ;  and  thereon  he  pro- 
mised to  relate  the  truth  to  this  best  of 
bis  knowledge  to  whatever  questions 
mi^t  be  put  to  him  ;  and  the  witness 
having  been  interrogated  relative  to  the 
contents  of  the  memorial  presented  by 
the  sakl  Ruiz,  he  deposed,  that  he  does 
not  recollect,  neither  can  be  assert,  that 
Don  Lorenio  Placet  ever  uttered  such 
expressions:  that  is  the  truth  on  his 
aforesaid  oath,  which  he  confirms  and 
ratifies,  and  in  case  of  need  he  will  re- 
peat the  same.  On  its  being  read  \fi  him, 
be  declared  it  was  correct ;  that  be  can 
neither  add  nor  diminish;  that  he  is 
more  than  twenty-five  years  of  asc,  and 
he  signed  hereto,  together  with  tbe  said 
judge,  which  I  attest. 

(Signed)       Farfan. 
(Sicncd)    Antonio  Tbston. 
Before  me   Fran^  db  Castro. 

To  kis  Iknor   ikt  Judge  ^  the  first 
Eketim: 

Don  Juem  Bermudu,  of  this  place,  ad- 
vocate and  guardian  of  the  minor  Xiuisa 
Caldenm,  unpritoned  on  suspicion  of  be- 
ing an  accomplice  in  the  roDbery^  rela- 
tive to  which  this  criminal  cause  is  pro- 
secuted, in  legal  form  and  manner,  do 
pnpear  and  represent  to  your  honor,  that 
tliere  having,  been  received  in  this  cause, 
the  proof,  together  with  all  the  notices 
of  publication,  conclusion,  and  citation 
for  proootmcing  sentence,  X  allege  in 


And  in  case  of  need,  he  now  repeats  it 
afiwb,  that  the  same  is  the  truth  on  his 
•forasaid  oath :  the  aforegoing  was  then 
pead  to  him,  and  he  declared  that  it  was 
correct,  that  he  can  neither  add  nor  dimi- 
nish; he  did  not  sign  hereto,  as  he  said 
he  could  not  write.  His  honor  the  judge 
signed  it,  which  I  attest. 

(Signed)      Fabtaw. 
Boforeme  Fbahc*  ok  Castro. 

Immediatelv  afterwards,  there  perso- 
mllv  appeared  Martin  Gabriel,  to  whom 
his  honor  the  judge,  in  the  presence  of 
me  the  notary,  aoministered  an  oath  in 
due  form,  on  God  our  Lord  and  on  the 
ai^  of  the  Cross ;  and  thereon  he  pro- 
mised to  relate  the  truth  to  the  best  of 
bis  knowledge,  to  whatever  questions 
might  be  pnt  to  him ;  and  thereupon  his 
dem>sition  was  read  to  him  as  is  inserted 
•tfol.  91  over-leaf  of  these  acts;  and  he 
declared  that  the  same  was  strictlv  con- 
formable to  what  he  had  deposed,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  he  repeats  it  afresh  in  this 
plenary  court,  and  is  the  truth  on  his 
aforesaid  oath :  this  is  all  he  knows  and 
that  he  can  depose  to  the  ooestions  that 
have  been  nut  to  him,  ana  is  the  truth 
•n  hii  saia  oath  s  it  was  then  read  to 
liiffl,  and  he  declared  thai  it  was  correctly 
written,  and  he  did  not  sign  hereto,  as  he 
could  not  write.  Bis  honor  the  judge 
aigined  it,  which  I  attest 

(Signed)       Farfan. 
Before  me  Franc*  db  Castro. 

On  the  same  dav,  there  personally  ap- 
peared before  bis  nonor,  tlie  said  judge 
in  this  cause,  Nicholas  Ybarrarte;  to 
whom  he  administered  the  oath  in  due 
form,  in  the  presence  of  me  the  notary, 
on  God  our  Lord  and  on  the  sign  of  the 
Cross;  and  thereon  he  proroiseoto  relate 
the  truth,  to  the  best  of  his  knowledge,  to 
whatever  questions  might  be  put  to  him; 
and  thereupon  his  deposition  was  read  to 
iiiro,  word  for  word,  as  is  inserted  at  fol. 
96  over-leaf,  of  these  acts,  which  he 
confirms  and  ratifies,  and  now  repeats  it 
in  this  plenarv  court ;  that  this  is  all  he 
knows,  and  that  he  can  depose  on  his 
aforesaki  oath ;  and  that  the  aforegoing 
ia  correctly  written,  and  that  he  can  nei- 
ther add  nor  diminish :  he  did  not  sign 
^hereto,  as  he  could  not  write  s  his  honor 
the  judge  signed  it,  whkh  I  attest. 

(Signed)       Farfan. 
Before  me  Franc*  db  Castro. 

In  the  Port  of  Spain,  on  tbe  9Ut  day 
^Jbtril^  in  year  one  thousand  eight  hun- 
wed  and  two,  Pedro  Ruiz,  for  the  purpose 
of  adding  hereto  the  information  of  a  wit- 
ness, he  produced  as  such  Don  Juan 
Anianio  Cjrprurai,  a  trader,  residing  in 
this  pUce ;  to  whom  his  honor  the  judge, 
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mulMtmisminfL  and  sdRait;  <M  your 
hdtiour,  duly  rdmog  youraelf  to  the  me- 
rits of  the  jiistiflcatioo,  will  be  pleteed  to 
acquit  my  said  mioor  of  and  from'  the 
accusation  Uiat  has  been  laid  against  her, 
coodemoiog  her  accuser  in  the  penalties 
to  which  he  is  Uable  by  jaw,  thai  the 
same  may  operate  as  a  warnisg  nod  ex- 
ample to  othen;  and  also  in  the  da- 
mages, costs,  delays,  and  prejudices  in- 
curred by  the  party  I  defend,  ordering 
that  she  be  immediately  set  at  liberty,  as 
ehe  ought  to  be  for  the  reasons  that  from 
hid  and  law  I  shall  set  forUi  and  ex- 
(Ulain. 

It  is  certain  that,  at  fol.  17,  in  these 
acts  lulsia  entirely  denies  any  knowledge 
of  who  were  the  parties  that  committed 
the  robbery;  and  that  her  deuosiiion  was 
ordered  to  be  suspended  till  a  more  fit 
opportunity ;  she  was  notified  at  folio  19 
toe  oi^er  for  torture  issued  and  si^ed 
by  his  excellency ;  and  my  said  minor 
petatsts  in  savinz,  not  only  that  she  did 
not  Imow  who  nad  committed  the  rob- 
bery, but  also  in  every  respect  confirms 
her  former  declaration. 

This  repeated  denial  on  her  part  either 
bas  its  origin  from  the  fear  she  enter- 
tained of  Carios  Gonzalez,  should  he 
come  to  know  of  her  havinjg  declared  the 
truth,  or  from  the  afiection  she  might 
have  for  him  in  consequence  of  the  illicit 
and  secret  connection  there  had  existed 
between  them ;  doubtless  persuading  her- 
self, that  by  firmly  denying  it,  the  affair 
would  be  terminated,  or  oraer  for  torture 
would  not  be  enforced ;  that  no  punish- 
ment whatever  would  be  inflicted  on  her, 
and  that  she  should,  in  the  end,  be  re- 
leased. But  when  the  order  for  torture 
was  put  in  execution,  no  considerations, 
either  of  love  or  fear,  could  restrain  her 
any  longer;  but  rendering  due  homage  to 
truth,  she  immediately  unveiled  the 
mystery,  declaring,  with  a  readiness  and 
more  ineenuousness  than  ever  yet  seen, 
that  Carlos  was  the  person  who  had  per- 
petrated the  robbery ;  and  she  conceals 
DO  circumstance  whatever  of  the  manner 
he  codimitted  it ;  and  proceeding  to  fo.  SS 
she  tlien  confirms  all  her  preening  de- 
position, without  the  infliction  of  either 
punishment  or  torture ;  which  voluntary 
and  spontaneous  confirmation  was  made 
within  the  S4  hours,  being  the  natural 
apace  of  one  day,  in  which  time  it  is  re- 
quired to  be  done,  in  pursuahce  of  chap. 
17  of  the  ecclesiastical  court  or  code  of 
laws  with  respect  to  tortures,  and  also 
of  EHsondo  in  his  criminal  code. 

His  honor  the  judse,  however,  not 
yet  satisfied,  and  who  being  desirous  of 
knowing  who  were  the  accomplices,  and 
to  g^tat  the  truth,  thought  proper  to  in- 
ftkt  the  torture  a  second  time ;  which 
she  endured  with  patiencei  and  constant- 
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If  malMiiiiiriij^  and  Mdfittdy  tepeating^ 
ner  latter  depeaidoni;  during  the  aeoondy 
▼iolent  pains  die  Sttfiered,  enduring  with 
heroic  spirit  all  the  torments,  ftoiti  her 
re&ard  to  (hith^  wbidi  was  A.ighly  extra- 
orainary  ill  a  girl  of  so  tender  an  aie  aa 
that  of  14  years;  and  dining  her  saii  lor- 
mehii,  she  nev^r,  in  the  slightest  decree, 
deviated  or  ecfuivotated  in  her  s^ry; 
thereby  leaving  the  minds  of  hi^  beviour 
the  jodge,  and  his  attendant  oflficers, 
ftilYy  coavinoed^  that  on  the  part  of  my 
minor,  she  had  m  no  way  been  aecessary 
to  the  said  robbery. 

When  the  critical  time  arrived  of  the 
examinatwn  face  to  face,  which  is  to  l>e 
read  and  seen  at  fo.  38  and  over  leaf^ 
this  did  away  and  dissipated  all  doubta 
whatever,  if  anv  such  remained  in  the 
breast  of  the  judge,  relative  to  whether 
she  had  been  accessary,  as  was  sought  to 
be  known.  Then  was  observed  the  di»- 
embarrassment,  clearness,  and  steadi- 
ness, displayed  by  iriy  minor  in  her  con- 
versation with  Carlos,  asserting  to  him. 
face  to  face,  that  it  was  him  who  had 
broke  open  the  trunk,  stole  the  money^ 
and  carried  it  off"  in  the  same  bags  or 
pursiiS  in  which  it  had  been  deposited.  If 
Carlos,  at  that  time,  had  had  any  thing 
to  have  said  to  the  contrkty,  llien  was 
the  time,  the  opportunity,  and  fit  occa* 
siori,  to  have  disputed  it  with  my  minor, 
and  have  accusea  her  of  being  an  acces- 
sarv ;  but  nothing  of  this  kind  took  phuie  ; 
and  at  this  same  interview  Luisa  made^ 
or  gave,  a  fresh  confirmation  of  all  she 
had  before  asserted. 

When,  by  inadvertence,  want  of  recol* 
lection,  shame^  or  firom  any  other  motive 
that  I  am  unable  to  state  expressly, 
that  Carlos  had  refrained  and  omitted  ac- 
cusing my  minor  of  being  an  accomplice, 
a  good  opportunity  was  offered  to  him, 
when  the  spot  and  place  were  surveyed 
and  examined,  where  the  crime  had  beea 
committed,  had  it  been  the  case ;  but  aa 
no  such  guilt  exists,  nor  any  appearances 
thereof,  said  CarlM  had  nothing  what- 
ever to  say.  The  interview  and  examina- 
tion fiu:e  to  face  of  them,  took  place, 
and  the  close  examination  of^tbe  premisea 
was  effected,  without  any  aceusatioa 
having  been  made  by  Carlos  agfdnst  my 
minor,  who  has  never  ceased  confirming^ 
in  every  point,  her  sud  preceding  deposi- 
tion. 

The  Ecclesiaistic  Court  has  established 
it  in  its  criminal  code,  §17,  tliat,  when  the 
crime,  no  matter  how  atrocious  in  its 
nature  and  even  ascertained,  and  there- 
of there  should  have  been  such  exonera- 
tion that  no  punishment  could  be  in- 
flicted, the  party  in  this  case  must  be  ac- 
quitted fully,  and  finally  set  at  liberty. 

This  does  not  militate  in  this  cau»e,  aa 
isckarly  demonstrated;  for  there  is  no 
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crinui  wtiatc^rer,  neither  tny  appeaianccs 
of  guilt  ag^intl  the  party  I  defend ;  and 
forlhegieater  proof  thereof,  the  »trict 
juttke  of  your  honor  cannot  refute  her 
rekaie,  with  so  much  the  more  reason 
andiustiee,  for  when  on  the  examination 
of  the  premises  where  the  crime  was  coro- 
mitted  his  honor  the  judge  said  to  both 
ofthem,  that  both  oTthem  must  have 
been  accessaries  in  commitlinj;  the  said 
lobbery;  and  directing  his  ducourse  to 
Loisa,  be  questioned  her  for  what  reason 
ahe  had  not  given  information  to  the  of- 
6cers  of  justice ;  when  she  replied,  that 
heimg  frightened  •nd  nmek  fturritd^  ihe 
did  n€i  know  what  to  do ;  a  reply  fraught 
with  simplicity  as  well  in  her  manner  of 
making  it,  as  in  the  tone  of  her  voice, 
and  the  ingenuousness  with  which  with- 
out doubt  accompanied  the  said  answer, 
and  without  doubt  it  could  not  have  es- 
caped Uie  great  penetration  of  the 
judge  whether  it  proceeded  from  since- 
rity or  artifice :  and  in  the  persuasion  I 
am  in,  the  said  answer  was  ingenuous, 
without  fraud  or  subterfuge,  and  given 
by  an  ignorani  female  without  art  and 
ozperience. 

In  consideration  of  all  these  circum- 
atances ;  and  of  there  being  no  accusation 
against  my  said  minor,  from  her  confir- 
mation of  her  said  deposition,  and  this 
on  all  the  sundry  occasions  she  had  the 
opportunity  of  doing  it;  and  of  there 
bemg  no  proof,  nor  any  appearances  of 
bcr  having  been  an  accessary  to  the 
crime:  her  innocence  so  satisfactoril}* 
proved,  her  sex,  her  weakness,  andabove. 
all,  her  age  of  14  years,  a  period  devoid 
of  experience  or  reflection;  I  conclude 
and  hope  from  strict  justice  that  you  will  be 
pleased  to  pronounce  her  acquittal,  and 
definitively,  to  be  freed  and  released :  and 
that  she  has  sufficiently  done  away  and 
cleared  herself  from  the  suspicion,  that 
her  inconsiderate  conduct  jgave  cause  for 
in  this  particular,  not  only  by  the  tor- 
tures that  have  been  inflicted  on  her,  but 
also  by  the  misery  to  which  she  has  been 
reduced  in  this  royal  prison  for  about  these 
six  months  past,  chained  ur  fastened  in 
the  stocks,  and  ironed ;  and  pronouncing 
her  accordingly  to  be  releasea  and  indem- 
nified out  of  the  effects  of  whomsoever  it 
mav  attach  for  all  the  delays,  damages, 
and  losses  that  she  has  incurred. 

Requesting  your  honour  will  thus 
pronounce  aud  order— imploring  it  from 
your  justice,  which  I  supplicate,  and  I 
swear  the  needful,  &c. 

Furthermore  I  declare,  that,  where- 
as I  have  no  ocular  witnesses  to  produce 
for  the  more  amulc  justification  of  niv 
minor,  Luisa  Calderun,  I  refer  myself 
intirely  to  what  has  been  hereinbefore 
mentioned  and  specified  by  herself,  sub- 
sequent to  the  first  infliction  of  torture ; 


to  the  examination  and  surrey  of  the 

flace  where  the  crime  was  committed, 
n  consideration  thereof  I  conclude  as 
before. 

(Signed)  Juan  Bexmiidez. 

Annex  the  aforegoine  to  the  acts ;  that, 
at  a  proper  occasion,  the  same  may  have 
the  efiectsas  may  be  fitting. 

(8igned)  Fabfav. 

His  honor,  the  ordinary  judge  of  the 
first  election,  thus  pronounced,  and  he 
signed  thereto,  in  the  Port  of  Spain,  on 
the  91U  day  of  Hay ^  in  the  year  one 
thousand  eight  hundred  and  two,  which 
I  attest 

Before  me  Faaaic*.  ox  Castxo, 

Immediately  afterwards  I  notified  the 
same  to  the  party  that  preferred  it,  which 
I  attest.  (Signed)  Castxo. 

I  notified  the  same  to  Don  Diego  An- 
tonio de  Alcala,  which  I  attest 

(Signed)  Castro. 

The  same  service  I  practised  with 
Pedro  Ruis,  which  I  attest 

(Signed)  Castro. 

To  hit  Honor  the  Judge  of  the  firU 
Election : 

Don  Diego  Antonio  de  Aleala,  the  em* 
powered  attorney  of  Carlos  Gonzalez, 
now  confined  in  the  prison  of  this  port, 
in  consequence  of  the  criminal  cause  ac- 
tually prosecuting  against  him,  do  appear 
in  legal  form,  and  represent  to  you,  that 
the  proofs  or  evidence  in  the  said  cause 
being  concluded,  and  not  having  any 
other  to  produce  relative  to  the  matters 
in  question,  and  it  beine  requisite  to  pro- 
ceed to  conclusion  of  the  said  cause,  I 
have  to  request  that  you  will  be  pleased 
to  order  the  publication  of  the  evidence, 
and  that  delivery  mav  be  legally  made  of 
the  proceedings  to  the  parties,  in  order 
that  they  may  allege  thereto  in  defence, 
and  on  their  own  t>ebalf.  I  therefore 
request  your  honor  will  be  pleased  to 
pronounce  and  order  accordingly,  the 
same  being  justice  that  I  require;  and  I 
swear,  &c. 
(Siened)    Dixoo  Antoihio  dx  Alcala. 

[Copy.]  (Signed)        Farpan, 

His  honor,  the  judee  of  the  first  elec- 
tion of  this  windward  island  of  Trinidad, 
thus  pronounced ;  and  he  signed  thereto, 
in  the  Port  of  Spain,  on  the  Ut  day  of 
June,  in  the  year  one  thousand  eight 
hundred  and  two,  which  I  attest. 

Before  me  Francisco  dr  Castro. 

I  notifietl  the  aforegoing  to  the  party 
that  preferred  it. 

(Signed)  Castro. 

On  the  same  day  I  notified  the  afore- 
going decree  to  Don  Juan  Bermudez, 
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who  being  made  acquainted  therewith, 
he  declar^,  that  he  rests  his  defence  on 
the  memorial  already  made  bv  hiro,  and 
he  requested  me  to  consider  the  same  as 
legal  service  performed,  which  I  attest. 

(Signed)         J  uan  Berm  u  des. 

(Signed)         Castro. 

I  delivered  these  proceedings  into  court. 
(Signed)  Castro. 

In  consequence  of  the  preceding  legal 
steps,  the  copy  thereof  must  be  delivered 
to  Pedro  Ruiz. 

(Signed)  Farfan. 

His  honor,  the  judse  of  the  first  elec- 
tion, thus  pronounced  and  ordered  in  the 
Port  of  Spain,  on  the  I6th  day  cfjune^  in 
the  year  one  thousand  eight  hundred  and 
two,  which  I  attest: 

Befure  me  Francisco  de  Castro. 

On  the  same  day  I  notified  the  afore- 
going act  to  Juana  Talavera,  which  I  at- 
test. (Signed)  Castro. 

And  immediately  I  delivered  the  copy 
thereof  to  Pedro  Ruiz,  and  required  a  re- 
ceipt accordingly,  which  I  attest* 

(Signed)         Castro. 

To  hit  Honor   the   Judge  of  the  first 
Election : 

Don  Pedro  Ruiz  of  this  place,  in  the 
criminal  cause  that  is  carriea  on  against 
Carlos  Gonzales  confined  in  the  royal 
prison,  in  reply  to  the  copy  of  the  docu- 
ment presented  by  hb  attorney,  Don 
Diego  Antonio  de  Alcala,  do  appear  and 
represent  to  your  honor,  that  I  have  no 
further  evidence  to  bring  forward  in  this 
cause,  more  than  what  has  been  already 
produced.  I  therefore  supplicate  from 
the  justice  of  your  honor,  that  you  will 
be  pleased  to  pronounce  sentence  on  this 
cause  in  its  present  actual  state,  agreei^ 
ble  to  the  merits  of  the  proceedings.  Jn 
consequence  hereof,  I  supplicate  your 
honor,  that  you  may  be  pleased  to  pro- 
nounce  and  order  as  may  be  conformable 
to  justice,  which  I  require;  and  I  swear 
I  am  not  incited  by  any  sinister  motive, 
and  the  needful,  &c. 

(Signed)        Pedro  Ruiz. 

Seen  the  acts :  with  the  general  con- 
sent of  the  parties,  publication  is  to  be 
made  of  the  evidence  brought  forward 
by  them  respectively,  and  regular  deli- 
very of  the  process  must  be  made  in 
order  that  they  may  allege  respectively 
on  their  own  l>ehalf  as  may  be  deemed 
just.  (Signed)  Black. 

liis  honor,  the  ordinary  judge  of  the 
second  election  of  this  island  ofTrinidad, 
being  commissioned  for  that  purpose,  by 
reason  of  his  honor  the  judge  of  the  first 
election  being  absent,  thus  pronounced 
and  signed  on  the  S5M  i/ajf.  of  June,  in 


the  year  one  thousand  ^ght  hundred  and 
two: 

Before  me    FkAN^.  ns  Castro. 

I  notified  the  aforegoing  to  the  party 
that  presented  it  whilst  he  was  in  my 
office,  which  I  attest. 

(Signed)  Castro. 

In  like  manner  I  notified  the  same  to 
Don  Juau  fiermudez,  which  I  attest. 

(Signed)  Castro. 

In  like  manner  I  notified  the  same  to 
Don  Diego  Antonio  de  Alcala. 

(Signed)  Castro, 

On  the  aforesaid  day,  there  havine  ap- 
peared in  the  hall  of  my  office,  Don  J  uan 
Bermudez,  the  advocate  of  Luisa  Cal- 
dcron ;  he  declared,  that  he  lias  nothing 
further  to  allege  on  the  behalf  of  his 
client,  and  that  ne  refers,  in  every  res- 
pect, to  the  allegations  expressed  in 
nis  preceding  memorial  and  petition, 
whicn  he  now  repeats .  afresh ;  and  he 
requests  his  honor,  the  said  judge  in  this 
cause,  that  he  may  be  pleased  to  acquil 
his  said  client:  and  he  sigped  hereto, 
which  I  attest. 

(Signed)       Juan  Bbrkuobb. 

(Signed)       Castro. 

Evidence  on  behalf  of  Ciwloi  Gmuales  in 
in  the  Criminal  Cause  with  Pedro 
Ruiz. 

Interrogatoria^  whereon  to  ground 
the  evidence  to  be  brought  forward  on 
the  behalf  of  Carlos  Consales,  in  the  cri- 
minal cause  that  is  prosecuted  against 
him  at  the  suit  of  Pedro  Ruis. 

lit  First(y— Whether  they,  the  wit- 
nesses,  know  me  by  sight,  dealings,  and 
acquaintance;  whether  they  know  any 
th'mg  of  this  cause,  and  whether  they  are 
any  way  affected  by  the  lawof  ezceptions 
against  witnesses. 

Set,  Item — ^Whether  they  know  thai 
it  is  a  fact  of  my  having  resided  in  this 
island  the  term  of  eleven  years,  employed 
in  the  trade  of  provisions  and  cattle, 
mules,  cows,  &c. ;  whether  or  no  I  have 
had  dealings  and  transactions  to  some 
amount  with  various  inhabitants  and 
traders;  and  whether  I  have  not  con- 
ducted myself  therein  with  the  greatest 
integrity  and  honor,  in  consequence 
whereof  I  have  gained  their  confidence. 

3rdy  Item — Whether  they  have  heard 
it  said,  or  have  ever  been  e^e-witnesses 
of  my  having  been  at  any  time  engaged 
in  drunken  riots,  gaming,  robberies,  or 
any  other  bad  action;  and  whether, 
from  my  good  behaviour,  conduct,  and 
re^larity,  I  am  not  considered  as  a  man 
ofgood  character  and  reputation. 

4<A,  Item — Whether  they  know  of 
my  being  in  possession  of  a  handsome 
sufficiency  wherewith  to  maintain  my 
family,  and  if  I  owe  any  thing  to  any 
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penon  whatever,  or  whethor  under  any 
obJintioD. 

AM,  Drew— MThether  they  know  or 
believe  that  Pedro  Ruis  hai  been  robbed 
of  two  thousand  hard  dollart  on  hit  own 
premises,  by  breaking  open  a  trunk, 
wbwein  he  had  the  same  in  gold  at  about 
ail  o'clock  in  the  evening,  in  a  situation 
80  cbse  to  the  Government  House. 

nrA.  IlMh^Whether  they  suppose 
that  the  said  Ruiz,  in  the  sliort  interval 
of  lime  that  has  expired  since  he  left  the 
huckster's  and  liquor  shop  of  Don  Vi- 
oenle  Sanda,  with  whom  ne  lived  as  a 
servant,  could  have  acquired  this  money ; 
to  have  bought  two  houses,  three  slaves, 
carts,  and  mules ;  and  to  carry  on  the 
business  of  purchasing  provisions,  cows, 
and  other  articles  of  true,  that  he  sells 
either  at  his  warehouse  or  elsewhere, 
and  to  maintttn  a  wife  and  family. 

7f  A,  IreM— Whether  they  know  that, 
on  the  day  immediately  rollowing  the 
robbecy  tut  has  been  denounced,  the 
said  Ruix  purchased  two  cargoes  of  mules 
and  cattle,  and  a  few  days  after  that  he 
purchased  another;  and  that  said  Huiz 
desired  Rodriguez  to  be  nlent  about  it, 
that  it  might  not  be  spoken  of. 

8M, //eM^Whether  they  know,  and 
whein^  ihey  are  not  certain  that  Pedro 
Ruis  has  a  negro  slave  called  Pedro,  yrho 
is  a  known  thief,  and  that  for  tliis  reason 
he  was  sold  by  Don  Francisco  Xavier  to 
said  Roil;  and  whether  some  time  back 
he  did  not  rob  Don  Domingjo  Rodriguez, 
out  of  his  warehouse,  which  is  contiguous 
to  that  of  Ruiz,  of  a  sum  of  money  out 
of  his  desk,  which  his  master  repaid. 

9fA,  Item — Whether  on  the  seventh 
day  of  December,  when  the  information 
of  Pedro  Ruiz  was  given  of  the  robbery 
in  quesition,  I  was  or  not,  at  theexpreuly 
mentioned  hour,  sitting  at  my  own  door, 
conversing  with  Don  Vincente  Gallardo. 

1(XA,  £a»— Whether  the  house  of 
said  Pedro  Ruiz  is  not  constantlv  fre- 
quented by  the  mother  of  his  nouse- 
keeper  (Luisa)  her  sisters  and  many  other 
persons  of  this  description,  ana  that 
whenever  he  went  out  into  the  street  or 
out  of  town,  he  left  his  house  to  the  care 
of  the  latter. 

IIIA,  /ton— Whether  they  know 
that  the  said  Ruis  had  been  robbed  of 
oome  money,  at  what  time,  and  by 
whom ;  or  whether  they  had  heard  it  re- 
ported by  him,  or  by  his  partner  Pedro 
Josef  Perez. 

I'iik,  J/em.— Whether  they  know,  and 
for  a  certain  fact,  that  the  said  Ruiz 
was  a  servant  in  a  huckster's  and  liquor 
shop  that  belonged  to  Don  Vicente 
Sanda  and  Don  Francisco  Salazar,  in  the 
street  of  La  Marina,  or  along  shore;  and 
whether  one  morning  at  day-break  there 
was  not  a  window  found  forced  open,  and 


a  trank  br<4n  open,  whkh  wai  fbiiiid  out 
of  the  house:  and  whether  the  said  Ruiz 
dkl  not  tell  his  empk>vers  that  he  had 
been  robbed  during  the  night,  of  the 
monejr  in  his  possession ;  and  whether 
the  thief  was  ever  discovered ;  and  whe- 
ther the  like  circumstance  happens! 
again  or  not ;  and  whether  he  did  not,  to 
cfoar  himself,  lay  the  said  robbery  on  a 
negro  of  Sanaa;  and  whether  the  latter 
being  persuaded  that  the  perpetmtor  was 
the  said  Ruiz,  dkl  or  did  not  turn  him 
away  from  his  aforesaid  employ;  and 
whether  or  not,  at  different  times  since, 
the  said  Ruia  has  not  spread  reports 
of  his  having  had  his  house  robbed. 

ISIA,  itaM— For  the  witnesses  to  de- 

dara  what  they  know  and  have  pitblicl  v 

heard,  and  that  is  notorious  relative  to  all 

the  circumstaneea  of  this  a£Eur. 

(Signed,  fiw  my  husband,  Cartos  Gonzales), 

JUAMA  TALAViaA. 

r#  hii  Htmor  ik$  Judge  of  ik$  fint 
Election: 

Carlos  Goaf  aire,  a  free  mulatto  of  this 
place,  now  a  prisoner  in  the  public  pri- 
son, for  the  robbery  (that  he  is  accused 
of)  of  a  oertain  sum  of  money,  as  stated 
by  Pedro  Ruiz  to  have  been  committed 
in  the  house  of  the  said  Ruiz,  relative  to 
which  a  criminal  process  is  prc»ecuted 
against  him  at  the  suit  of  the  said  Ruiz, 
in  due  and  legal  form,  do  appear  and  re- 

S resent  to  you,  that  the  cause  having 
een  received  for  the  production  of  evi- 
dence within  the  term  of  twenty  current 
days  with  the  terms  of  all  the  requisite 
le^  steps  being  adopted,  publication, 
conclusion^  tnd  citation  for  definitive 
sentence  in  consequence  thereof,  and 
in  pursuance  of  the  copy  delivered  me  of 
the  proceedings  instituted,  and  it  being, 
requisite  for  me  to  produce  the  evidence 
on  my  behalf— I  now,  in  a  solemn  man- 
ner, make  presentation  on  oath,  as  cus- 
tomary, of  the  interrogatories  comwisine 
the  questions  that  in  pursuance  tnereoT 
are  to  be  put  in  this  cause.  In  conse- 
quence hereof  I  supplicate  your  honor 
tnat  you  may  be  pleased  to  admit  the 
said  presentatkm,  and  that  agreeable  to 
the  tenor  thereof  the  ezaminatwns  may 
be  taken  of  such  witnesses  who  may  be 
brought  forward  to  be  sworn  in  due  form, 
and  Tor  the  adverso  party  to  be  duly 
cited,  the  same  being  justice  that  I  re- 
quire, and  I  swear,  &c 

Ist,  And  furth^  apnlicatbn.— That 
your  honour  may  be  pleased  to  order 
that  the  said  Ruiz,  without  the  least  de- 
lay may,  on  his  oath,  declare,  to  the  best 
of  his  memory,  whether  or  not  its '  being 
true  tlMt  about  three  or  four  months 
previous  to  the  robbery,  he  came  to  my 
home  to  request  me  to  lend  him  two 
hmMfawd  bm  doUivs  to  enftble  him  to 
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purcbMe  a  cargo  he  wm  in  treaty  for, 
acoMaioUng  one  that  be  was  very  poor, 
ana  without  money;  and  whether  or 
iu4 1  l^nt  him  tiie  money,  or  whether  the 
same  was  lent  by  Don  Geronimo  Ber- 
oasi^ ;  and  in  like  manner,  at  whose  in- 
stance he  was  persuaded  or  his  mind  im- 
pressed to  accuse  me;  and  of  whom  he 
availed  himself  to  get  at  the  speech  of 
the  governor,  to  preter  the  complaint ;  of 
what  Quality  was  the  money  that  he  was 
rc^bea  of.  whence,  in  what  place,  and 
whether  he  ever  mentioned  to  any  one 
who  was  the  thief;  and  whetkier  he 
knows  that  his  negro  has  the  stain  of 
being  a  thief;  and  whether  he  has  not 
delected  him  in  sundry  different  rob- 
beries. 

Sn4  ditto.  Another.— In  consequence 
of  its  bavins  been  a  \oug  space  or  time 
that  {  have  Men  a  priipner  in  this  cell, 
loaded  with  irons  that  has  much  mipair- 
ed  my  health,  I  request  from  your  bcnig- 
fiitythat,  with  reference  to  the  former 
request  made  fay  n^,  that  your  honour 
frill  be  pleased  t9  set  me  at  uberty,  being 
xesdy  to  furnish  such  sacuri^  or  bail  as 
before  tendered  with  such  further  security 
^  9iay  be  judced  requbi^— C/it  reiro. 

(For  my  husband  Carlos  Goniales), 

JUAMA  TaLAVERA. 

Generally,  the  aforegoing  document  is 
admitted  as  presented  and  as  expressed  ; 
the  witnesses  are  to  come  forward  as 
solicited ;  with  regard  to  the  first  applica- 
tion, it  is  grantedas  requested ;  and  with 
rqgard  to  tne  other,  Pedro  lEUiiz  must  be 
made  acquainted  with  its  contents,  that 
be  may,  within  the  usual  term,  allege 
in  manner  as  he  may  think  proper,  with 
the  monition  that,  should  said  period 
eipire  without  its  being  done,  such  sen- 
tence will  be  pronounced  as  may  be 
suitable.  (Signed)       Farfan. 

His  honcair,  the  ordinary  judge  of  this 
^land  of  Trinidad,  thus  pronounced  and 
signed  thereto,  on  tl^  6^A  4ay  €f  Aprils 
in  the  year  one  thousand  eight  hundred 
and  two. 

Before  me       Frah**  dr  Castro. 

Immediately  aAerwards  I  notified  the 
•foregoing  act  to  Juana  Talavera,  by 
means  or  via  of  her  attorney,  Don  Diego 
Antonio  de  Alcala,  which  I  attest. 

(iSigned)  Castro. 

In  the  Port  of  Spain,  in  the  windward 
island  of  Trinidad  an  the  tUth  day  of 
Aprils  in  the  year  one  thousand  eight 
hundred  and  two,  there  personally  ap- 
peared, in  the  court  of  his  hopor  the 
judge  in  this  cause,  Pedro  Ruis ;  to  whom 
the  said  judge,  in  the  presence  of  me  the 
notary,  administered  the  oath  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross;  and  tiiereon  he  propiised  to 
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relate  the  truth  to  the  best  of  his  know- 
Ic^g^f  to  whatever  oqestions  night  be 
put  to  him.  And  he  having  been  inter- 
rogated cqpceming  the  items  expressed 
in  the  first  application  in  the  meqiorial 
aforegoing  or  Carlos  Gouges;  he  de- 
posed that  he  did  not  remember  that 
Carios  ever  lent  him  money;  ha  says 
that  he  does  remember  that  for  two  or 
three  davs  Carlos  did  lend  him,  but  that 
he,  Uie  deponent,  returned  it  to  him,  but 
tiieamptmt  he  cannot  remember,  whe- 
ther it  was  two  huiidred  or  three  hundred 
dollars,  and  although  Carlos  did  not 
liipitthem  to  be  returned  so  qi^ckly:  he 
does  not  remeoiibsr  whether  it  was  three 
or  four  Bionths  previous  to  the  robbery 
in  questipn ;  ana  that  it  is  truth  that  the 
fMsia  loan  was  to  purchase  a  cargo,  but  he 
dmnot  remember  whether  iT  was  of 
fnyles  or  0|f  horses ;  and,  ai  to  hu  having 
said  that  he  was  v^  poor  and  without 
jhoney,  he  does  not  remember  ever  hav* 
mg  mentioned  that  he  was  either  poor 
or  rich ;  and  that  the  deponeut  ha«  also 
lant'mppey  to  the  said  Carlos;  that  it  is 
also  true  that  Dop  Geionimo  Bemaia 
had  lent  him  money,  but  that  he  does 
not  renumber  the  amount :  that,  in  con- 
seguenjpe  of  what  sundry  witnesses  had 
told  him,  and  of  their  having  declared 
that  they  had  seen  Carlos  go  first  into 
tlie  house  where  the  money  was  depo- 
sited, and  had  entered,  by  the  passage, 
into  the  said  bouse;  he,  the  deponent, 
then  gave  information  to  his  excellency, 
the  governor,  in  company  with  Don 
Francisco  Tebles ;  this  he  did  about  five 
or  six  days  after  the  robbery,  and,  on  the 
day  subsequent  to  this,  the  house  of 
Carlos  was  searched  by  the  judge,  Don 
Hilario  de  Begorrat,  and  by  the  notary 
now  present,  with  the  officers  of  jusuce, 
Flores  and  Chatulo:  that  the  money 
which  he,  the  deponent,  was  robbed  of 
was  in  doubloons,  Portugal  pieces,  hard 
dollars,  pisteens,  rials,  and  half  rials; 
and  thai  the  part  thereof  that  was  in  sil- 
ver amounted  to  about  from  five  hun- 
dred to  six  hundred  hard  dollars,  a  little 
more  or  (less,  of  these  different  descrip- 
tions of  silver  money ;  that  his  said  mo- 
ney was  deposited  in  a  trunk  in  his  house, 
in  the  second  room  within  doors  c  that 
it  is  true  that  he  had  said  that  the  person 
who  had  got  his  money  was  Carlos  Gon- 
tales,  from  his  stispicions,  inconsequence 
of  what  his  witnesses  had  informea  him : 
that  he  Imows  that  his  negro  is  a  thief, 
but  how  many  n^oes  are  there  that  are 
otherwise?  notwiUistanding  which,  he 
^annot  attribute  this  robbery  to  him^  for 
on  that  day  his  said  negro  was  absent  at 
tlie  city  or  St.  Josef,  with  the  meat  that 
he  had  sent  bun  with,  and  on  the  day  of 
the  robbery,  he  returned  from  the  said 
city  at  J^f  past  seven  o'clock  at  night, 
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the  tftid  robbery  having  been  committed 
pfeviouB  to  that  time:  that  he,  the  de- 
pooent,  has  not  detected  his  negro  in 
any  robbery,  but  only  about  a  month 
and  a  half  ago,  a  little  more  or  less;  the 
negroes  of  Domingo  Rodriguei  detected 
him  in  the  act  of  opening  the  book-case, 
or  desk,  of  said  Rodrieuez;  and  that  he 
bad  a  doubloon  in  his  hand,  but  that  he 
did  not  rob  him ;  and  he  was  then  re- 
leased, and  tliereupon  immediately  after- 
wards, on  his  speakins  to  the  said  Rodri- 
guez, the  latter  toki  nim  that  he  miu^d 
no  money  whatever,  altlioueh  he  had 
been  so  forgetful  as  to  leave  tne  keys  of 
his  book-case,  or  desk ;  and  that  this  is  all 
he  knows,  and  that  he  can  depose,  in  an- 
swer to  the  Questions  put  to  nim,  and  is 
the  truth  on  his  aforesaid  oath,  which  he 
confirms  and  ratifies,  and  in  case  of  need, 
will  repeat  it  afresh,  and  that  he  is  thirty 
years  of  age.  The  aforegoing  was  then 
r^  to  him,  and  he,  the  deponent,  de- 
clared it  was  correctly  written ;  that  he 
can  neither  add  nor  diminish,  and  he 
signed  hereto,  together  with  his  honour 
tte  judge,  which  I  attest. 

(Signed)       Pedro  Ruiz. 

(Signed)       Farfan. 
Before  me  Fran**  db  Castro. 

I  notified  the  aforegoing  act,  and  duly 
cited  Pedro  Ruiz,  in  pursuance  of  the 
decision  therein  expressed,  this  day  being 
the  uventk  of  the  aforesaid  month  and 
year  ^  and  I  intimated  to  him  the  moni- 
tion in  due  form,  and  he  signed  hereto, 
together  with  me,  which  1  attest:— in 
this  state  of  the  cause  he  did  not  want  to 
be  present  at  the  swearing  or  examina- 
tion of  the  witnesses,  which  1  attest. 

(Signed)        Pedro  Ruiz. 

(Signed)        Castro. 

And  in  like  manner  I  notified  and 
cited  Don  Juan  Berroudez,  the  advocate 
for  the  defence  of  Luisa  Calderon,  which 
I  attest,  (Signed)        Castro. 

In  the  Port  of  Spain,  in  the  windward 
island  of  Trinidad,  on  the  teventh  day  of 
April,  in  the  year  one  thousand  eight 
hundred  and  two,  J  nana  Talavera,  the 
lawful  wife  of  Carlos  Gonzalez,  produced 
Don  Lucat  Macely,  a  trader  of  this  place, 
as  a  witness ;  to  whom  his  honor,  the  or- 
dinary judge  of  the  first  election,  by  the 
means  of  an  interpreter,  administered  the 
oath  in  due  form,  in  my  presence,  on  God 
our  Lord,  and  on  a  Sign  of  the  Cross ;  and 
thereon  he  promised  to  relate  the  truth, 
to  the  best  of  his  knowledge,  in  reply  to 
whatever  questions  might  be  put  to  him ; 
and  he  having  been  questioned  relative 
to  each  and  every  one  of  the  interroga- 
tories, he  replied  as  follows : 

To  the  1st.  lie  deposed,  that  he  knows> 
Carlos  Gonalez,  by  dealings,  personally, 


andacqaaintance;  that  he  has  heard  of 
this  cause,  and  that  he  is  no  way  affected 
by  the  law  of  exceptions  against  wit- 
nesses ;  which  said  law  was  duly  explain* 
ed  to  him. 

To  the  9nd.  He  deposed,  that  it  (s 
about  six  years  ago,  when  he,  the  depo- 
nent, became  acquainted  with  Carlos 
Gonzalez,  residing  m  this  island,  bv  siglit, 
dealings,  and  conversation ;  and  that,  by 
reason  of  his  having  had  many  dealings, 
and  done  business  with  him  to  a  consi- 
derable amount,  as  well  in  cattle  as  in 
mules,  the  said  Carlos  therein  acquireii 
his  esteem;  having  conducted  himself, 
towards  him,  the  deponent,  as  well  as  to 
other  individuals,  with  the  greatest  punc- 
tuality. 

To  the  9rd.  He  deposed,  that  the  con- 
tents thereof,  are  welJ  known  to  him ;  the 
same  being  publicly  known ;  and  never 
having  heard  any  person  whatever  speak 
ill  of  the  said  Carlos. 

To  the  4th.  He  deposed,  that  the  whole 
contents  thereof  are  well  known  to  him; 
it  being  notorious  that  said  Carlos  pos- 
sessed sufficient  to  maintain  himself  and 
his  fismilVy  and  that  he  never  heard  it  re- 
ported, that  he,  Carlos,  was  indebted  to 
any  one. 

To  the  5th.  He  deposed,  that  he  can- 
not speak  to  a  certaiotv,  whether  Pedro 
Ruiz  had  or  bad  nol  the  money  which 
said  Ruiz  says  he  has  been  robbed  of,  as 
he  is  not  acquainted  with  his  circum- 
stances ;  but  that  he  has  remarked,  that 
the  said  Ruiz,  notwithstanding  the  said 
robbery,  has  continued  to  transact  his 
business  in  a  manner  as  if  no  such  mis- 
fortune had  happened  to  him. 

To  the  6th.  He  deposed,  that  he  knows, 
from  having  heard  it  publicly  reported, 
that  Pedro  Ruiz  was  in  the  employ  of 
Don  Vincente  Sanda.  as  his  servant,  in  a 
huckster's  shop ;  and  that  he  went  to  ren- 
der an  account  of  the  concerns  of  the 
said  huckster's  shop;  tliesaid  Ruiz  made 
it  out.  or  pretended  that  he  had  been 
robbed. 

To  the  7th.   He  deposed,  that  siibsc- 

auent  to  the  robbery  of  Ruiz,  the  said 
:uiz  had  purcliased  sundry  carsoes,  as 
well  of  mules  as  of  beasts  or  cattle,  as  he 
has  heard  it  publicly  reported. 

To  the  8th.  He  deposed,  that  he  being 
ignorant  thereof,  could  not  reply  thereto. 

To  the  9th.  He  deposed  in  the  like 
manner  as  to  the  8th. 

To  the  10th.  He  deposed,  that  he  well 
knows  the  contents  thereof  to  be  true, 
having  been  an  eye-witness  thereof. 

To  the  11th.  He  deposed,  that  he.  be- 
ing ignorant  thereof,  could  not  reply 
thereto. 

To  the  19th.  He  refers  himself  to  what 
he  has  already  deposed. 

To  the  13th.  He  deposed,  tliat  he  only 
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knows  what  be  has  already  deposed,  and 
what  he  has  heard  publicly  and  genexally 
spoken  of  and  reported;  and  that  the 
aforegoing  is  all  that  he  can  depose  with 
regara  and  in  reply  to  the  questions  put 
to  him ;  and  is  the  truth  on  iiis  aforesaid 
oath,  which  he  con6rms  and  ratifies,  and 
in  case  of  need  will  repeat  it  afresh :  that 
he  is  forty  years  of  age.  The  aforegoing 
was  then  read  to  him,  and  he  declared 
that  it  was  correctly  written ;  that  he 
can  neither  add  nor  diminish;  and  he 
signed  hereto ;  together  with  his  honor 
the  said  judge,  andthe  interpreter;  which 
I  attest. 

(Signed)         Lui.  Mazely. 

(Signed)         Farfan. 

(Signed)         Carlos  A.  Tellineau, 

Interpreter. 
Before  me  Franc*,  de  Castro. 

S Deposition  of  Juan  Domingo  AntonioA 
n  the  Port  of  Spain,  in  the  windwara 
bland  of  Trinidad,  on  the  seventh  day  of 
April,  in  the  year  one  thousand  eight 
hundred  and  two :  J  nana  Talavera,  the 
lawftil  wife  of  Carlos  Gonzalez,  produced 
Juan  Domingo  Antonio  as  a  witness ;  to 
whom  his  honor,  the  said  judge  of  the 
first  election,  administered  the  oath  in 
clue  form,  on  God  our  Lord,  and  on  a 
si^n  of  the  Cross;  and  thereon  the  said 
witness  promised  to  depose  the  truth,  to 
the  best  of  his  knowledge,  in  reply  to 
whatever  questions  that  might  be  put  to 
him ;  and  thereupon  there  being  read  to 
him  the  contents  of  the  aforegoing  in- 
terrogatories, to  each  of  the  items  com- 
prised therein  he  answered  as  follows : 

To  the  1st.  He  deposed,  that  he 
knows  Carlos  Gonzalez  by  dealings,  per- 
sonally, and  by  acqiuiintance  wiin  him, 
that  he  has  heard  of  this  cause,  and  that 
he  is  in  no  way  affected  by  the  law  of 
exceptions  against  witnesses,  which  said 
law  was  duly  explained  to  him. 

To  the  3ncl.  He  deposed,  that  it  is 
DOW  twenty  years  that  he  has  known 
Carlos  Gonzalez  by  sight,  dealings,  and 
acquaintance  with  him,  as  well  on  this 
island  as  at  Curacoa,  and  on  the  Terra 
Firma,  or  continent  of  America,  and  that 
he  never  heard  of  his  having  behaved 
wrone,  but  on  the  contrary  that  he  ac- 
quired the  esteem  of  everv  one. 

To  the  3rd.  He  deposed,  that  he  knows 
the  contents  thereof,  it  being  publicly 
known  and  from  the  long  intimacy  that 
has  subsisted  between  them;  that  he 
never  heard  any  person  whatever  speak 
against  Carlos. 

To  the  4th.  He  deposed  that  the  whole 
contents  thereof  are  well  known  to  him, 
having  been  an  eye-witness  of  the  ma- 
nagement of  his  concerns,  and  that  he 
docs  not  know  that  Carlos  is  indebted  to 
any  one. 
VOL.  XXX. 


To  the  5th.  He  deposed,  that  be  knows* 
from  having  been  an  eye-witnese  thereof, 
that  Pedro  Ruiz  carries  on  trade  by  sell- 
ing salt  and  tobacco ;  but  that  he  does 
not  know  whether  said  Ruiz  had  the 
money  or  not  which  he  says  he  has  been 
robbed  of. 

To  the  6th.  He  deposed,  that  be  be- 
ing ignorant  thereof,  ne  could  not  reply 
thereto. 

To  the  7th.  He  deposed  in  the  same 
manner  as  to  the  6th. 

To  the  8th.  He  deposed,  that  although 
he  knows  the  ne^o  in  question,  he  does 
not  know  any  thmg  relative  to  him,  as 
therein  mentioned. 

To  the  9th.  He  deposed,  tliat  he  wu 
ignorant  thereof. 

To  the  10th.  He  deposed,  that  he 
knows  the  contents  to  be  true,  having 
been  an  eye-witness  thereof. 

To  the  1 1th.  He  deposed,  that  he^was 
ignorant  thereof. 

To  the  19th.  He  deposed,  that  he  was 
also  ignorant  thereof. 

To  the  13th.  He  deposed,  that  he  only 
knows  what  he  has  already  deposed,  and 
what  he  has  heard  publicly  ana  generally 
spoken  of  and  reported ;  and  that  theafore- 
goin^  is  all  that  he  can  depose  with  regard 
and  m  reply  to  the  questions  put  to  him, 
and  is  the  truth,  on  his  aforesaid  oath, 
which  he  confirms  and  ratifies;  and  in 
case  of  need  will  repeat  it  afresh  :  that 
he  is  forty -three  years  of  age.  The  afort- 
going  was  then  read  to  him ;  and  he  de- 
clared that  the  same  was  correctly  writ- 
ten ;  that  he  can  neither  add  nor  dimi- 
nish :  and  he  did  not  sign  hereto,  as  he 
could  not  write.  His  honour,  the  judge, 
signed  it  which  I  attest. 
(Signed)  Farfan. 
Before  me  Fran**,  de  Castro. 

(Deposition  of  Don  Joseph  Barthelier.l 
n  continuation,  the  party  interested 
presented  as  a  witness,  Don  Josef  Bar- 
the lier,  a  merchant  or  trader,  residing  in 
this  place,  to  whom  his  honor  the 
judge  in  this  cause,  by  means  of  an  inter- 
preter, administered  the  oath,  in  due 
form,  on  God  our  Lord,  and  on  a  sign  of 
the  Cross ;  and  thereon  he  promisM  to 
depose  the  truth,  to  the  best  of  his  know* 
leoge,  in  reply  to  whatever  questions 
might  be  put  to  him;  and  thereupon, 
there  being  read  to  him  the  contents  of 
the  aforegoing  interrogatories,  to  each  of 
the  items  comprised  therein,  he  answered 
as  follows : 

To  the  1st.  He  deposed,  that  he  knows 
Carlos  Gonzalez  by  sight,  dealings,  and 
acquaintance  with  him;  that  be  has 
heard  of  this  cause,  and  that  he  is  no  way 
aflfected  by  the  law  of  exceptions  against 
witnesses,  which  said  law  was  duly  ex- 
plained to  him. 
t  C 
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To  the  «nd.  He  dqK>ted,  that  it  is 
about  sis  yeura  that  he,  thedepopentyba» 
kuown  said  Carlos  liy  sight,  dadings,  and 
acquaintance ;  and  this  from  having  had 
a  variety  of  dealings  and  concerns,  to 
some  considerable  amount,  with  him,  as 
well  in  horned  rattle  as  also  in  mules ;  in 
which  the  said  Carlos  has  justly  acquired 
his  esteem,  he  having  conducted  himself 
towards  him,  the  deptment,  as  well  as  to- 
wards other  individuals  in  this  port,  with 
the  greatest  integrity. 

To  the  5rd.  lie  deposed,  that  the  con- 
tents thereof  are  known  to  him,  and  that 
*he  never  heard  any   )ierson  whatever 
speak  ill  of  Carlos's  character. 

To  the  4th.  He  deposed,  that  in  like 
manner  he  knows  the  contents  thereof  to 
be  true;  it  lieing  publicly  known  that  said 
Carlos  possess^  a  competence  to  main- 
tain his  family  with  decency ;  that  he  has 
never  heard  it  said,  neither  does  he  know 
that  Carlos  was  indebted  to  any  one. 

To  the  5th.  He  deposed,  that  he  has 
heard  the  robbery  publicly  spoken    of 
that  was  committed  on  Pedro  RuiL  but 
that  he  does  not  know  any  thing  relativ 
to  the  other  circumstances  of  this  item. 

To  the  6th,  7th,  8th,  9th,  and  10th. 
He  deposed,  that  he  knew  nothing 
thereof. 

To  the  nth.  He  refers  to  what  he  has 
already  deposed  to  the  5lh  item. 

To  the  12th.  He  deposed,  that  he  was 
ignorant  thereof. 

To  the  13th.  He  deposed,  that  he  only 
knows  what  he  has  already  deposed,  and 
what  he  has  heard  publicly  and  gene- 
rally spoken  of  and  reported ;  and  that  the 
aforegoing  is  all  that  he  can  depose  with 
recard  and  in  reply  to  the  questions  put 
to  him ;  and  is  the  truth  on  his  aforesaid 
oath,  which  he  confirms  and  ratifies,  and 
in  case  of  need  will  repeat  ic  afresh  :  that 
he  is  thirty-eight  years  of  age.  The  afore- 
going was  then  read  to  him,  and  he  de- 
clared that  it  was  correctly  written;  that 
he  can  neither  add  nor  diminish  ;  and  he 
signed  hereto,  together  with  his  honor 
the  said  judge,  and  the  interpreter,  which 
I  attest. 

(Signed)         Barthelier. 

(8igncd)         Farfan. 

(Signed)         Carlos  A.  Tellineau. 

Interpreter. 
Before  me  Fran-,  de  Castro. 

[Deposition  of  "Rafad  Mato$.'\ — On 
the  aforesaid  day,  for  the  purposes 
herein-before  mentioned,  Rafsel  Matos, 
of  this  place,  was  produced  as  a  witness ; 
to  whom  his  honor,  the  judge  in  this 
cause,  administered  the  oath,  indue  form, 
on  God' bur  Lord,  and  on  the  sign  of  the 
Cross ;  and  thereon  he  promised  to  relate 
the  truth;  to  the  best  of  his  knowlcdec, 
in  reply  to  the  questioiis  that  might  oe 


fiut  to  him ;  and  thereupon  being  ones- 
tioued  concerning  the  contents  or  the 
aforegoing  interrogatory,  to  each  of  the 
said  queslums  he  answered  as  follows : 

To  the  1st.  He  deposed,  That  he  knows 
Carlos  Oontalez  by  sicht,  dealings,  and 
acquaintance ;  that  he  has  heard  of  this 
cause,  and  that  he  is  no  way  affected  by 
the  law  of  eiceptions  aeainst  witnesses, 
which  said  law  was  duly  explained  to 
him. 

To  the  9nd.  He  deposed,  that  it  is 
now  eleven  years  that  lie,  the  deponent, 
has  known  Carlos  Gonzalez  by  sight, 
dealings,  and  acquaintance  in  this  island, 
and  knew  him  constantly  trading  in  pro- 
visions and  cattle ;  and  that  he  always 
heard  it  sak],  that  Carlos  was  a  man  of 
good  reputation,  without  interfering  (t 
embroiline  himself  with  others,  in  conse- 
quence ofwhich  he  has  acquired  the  es- 
teem of  every  one. 

To  the  SnI.  He  deposed.  That  the  con- 
tents thereof  is  true,  the  same  being  pub- 
licly known,  and  that  he  has  never  heard 
any  thing  to  the  contrary. 

To  the  4th.  He  deposed,  that  he  knows 
the  contents  thereof  from  public  report 
to  be  true,  that  Carlos  was  possessed  of 
a  sufficiency  to  maintain  nimself  de- 
cently; but  does  not  know  whether  he 
was  indebted  to  any  one  or  not. 

To  the  5th.  He  deposed,  that  he  was 
ignorant  of  the  contents  of  this  item, 
nothavingany  knowledge  whatever  of  his, 
Ruizes,  business,  or  concerns;  but  that 
he  knew  him  to  be  a  disagreeable  man. 

To  the  6ih.  He  deposed,  that  he  was 
ignorant  thereof. 

To  the  7th.  He  deposed,  that  he  knew 
the  contents  thereof  from  public  report. 

To  the  8th.  He  denosed,  that  he  knew 
the  contents  thereof  from  the  same  cause. 

To  the  9th.  He  deposed,  that  he  was 
ignorant  thereof. 

To  the  10th.  He  deposed,  that  the 
whole  contents  thereof  were  truth,  he 
the  deponent  having  been  an  eje- witness 
thereof  several  times. 

To  the  nth.  He  deposed,  that  he 
knows  of  Pedro  Ruizhavmg  been  robbed 
of  a  sum  of  money,  from  his  having 
heard  the  said  Ruiz  speak  of  it  on  the 
day  following. 

To  the  Itth.  He  deposed,  that  he 
knows  the  contents  thereof  from  public 
report  a  number  of  times,  and  having 
seen  him  serving  iu  the  shop  of  Don 
Vicente  Sanda. 

To  the  13th.  He  deposed,  that  he  knew 
the  said  Carlos  in  Coro,  Curacoa,  and 
on  this  island,  as  a  punctual  man  in 
business  at  all  these  places,  and  likewise 
knows  his  family,  who  were  all  of  them 
much  esteemed  by  the  whites  at  Coro, 
and  that  they  were  brought  up  in  the 
liouse  of  Don  Colina :  that  what  he  has 
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now  deposad,  he  onljr  knows  from  |Hiblic 
report,  end  hear-say.  And  this  U  all 
that  he  can  depose  with  respect  to  the 
questions  put  to  him,  aod  is  the  truth  on 
his  aforesaid  oath,  which  he  confirms 
and  ratifies,  and  in  case  of  need  will 
repeat  it  at  a  future  time;  that  he  is  fifty- 
two  years  of  age.  The  aforegoing  was 
then  read  to  him,  and  he  declared  that 
the  same  was  correctly  written ;  that  he 
can  neither  add  nor  diminish;  he  did  not 
sign  it,  as  he  could  not  write.  His 
honour  the  judge  signed  it,  which  I 
attest.  (Signed)       Farfan. 

Before  me  Francisco  db  Castro. 

[Deposition  of  Juan  Santiago  Jacame,'] 
*— ^)n  the  aforesaid  date,  and  for  the 
same  purposes,  Juaoa  Talavera,  the  wife 
of  Carlos  Gonzalez  brought  forward  as  a 
witness,  Juan  Santiago  Jacome  of  this 
place,  to  whom  his  honor  the  said  judge 
administered  the  oath  in  due  form,  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross ;  and  thereon  he  promisee  to  relate 
the  tnith  to  Uie  best  of  his  knowledge, 
to  whatever  questions  might  be  put  to 
him ;  and  he  the  witness  having  been 
interrogated  relative  to  the  interroeato- 
ries  before  mentioned,  to  each  of  them 
respectively,  he  answered  as  follows : 

To  the  1  St.  Ue  deposed,  that  he  knows 
Carlos  Gonzalez  by  sisht,  dealings,  and 
by  acquaintance  with  him,  and  has 
known  him  for  more  than  twenty  years, 
as  well  at  Curacoa  as  at  Coro,  and  lastly 
in  this  island;  that  he  knows  of  this 
cause,  and  that  he  the  witness  is  in  no 
way  afi'ected  by  the  law  of  exceptions, 
which  said  law  was  duly  explained 
to  him. 

To  the  9nd.  lie  deposed,  that  he  knows 
the  whole  contents  thereof  to  be  true, 
for  the  reasons  already  mentioned. 

To  the  3rd.  Ue  deposed,  that  he  knows 
Carlos  Gonzalez  to  be  a  roan  of  good 
conduct,  without  the  vices  of  drinking, 
riots,  and  gaming,  and  that  he  is  a  man 
of  Eober  lite  and  conversation,  constantly 
attending  to  his  family,  and  retiring  to 
his  home  at  early  hours;  and  that  it 
never  came  to  his  knowledge,  that  said 
Carlos  ever  was  accused  oi  the  heinous 
crime  of  robbery. 

To  the  4th.  Ue  deposed,  that  he  knows, 
from  having  been  an  eye  witness  of  his 
management  and  trade,  that  he  was  in 
possession  of  a  capital  very  sufficient  to 
maintain  himself  and  his  family;  and 
1  hat  he  does  not  know  of  his  being  in- 
debted to  any  one. 

To  the  5th.  Ue  deposed,  that  he  had 
heard  it  publicly  reported,  that  Pedro 
Ruiz  has  been  robbed,  but  that  he  does 
not  know  whether  he  was  or  not 

To  the  6lh.  He  deposed,  that  he  is  of 
opiniuo,  that  said  Carlos  was  in  far  better 
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circumstances  than  Pedro  Ruiz,  who  but 
so  very  lately  was  in  the  low  station  of  a 
shopman. 

To  the  7th.  He  deposed,  that  he  is 
ignorant  of  the  contents  theroof. 

To  the  8th.  He  deposed,  that  he  knows 
the  negro  in  question  to  be  a  reputed 
thief,  and  that  in  like  manner,  for  the 
same  reason,  he  knows  of  the  robbery  of 
Don  Domingos  Rodriguez. 

To  the  9th.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof. 

To  the  10th.  He  deposed,  that  he 
knows  the  contents  thereof  to  be  true, 
from  having  been  an  eye-witness  of  the 
same. 

To  the  lUh.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof.  / 

To  the  12th.  Ue  deposed,  that  he  had 
heard  it  reported,  that  Pedro  Ruis  has 
been  a  servant  of  Sanda,  some  short 
time  ago ;  and  that  with  respect  to  the 
remainder  of  this  interrogatory,  he  knows 
nothing  thereof. 

To  the  13th.  Ue  deposed,  that  the 
whole  he  has  hereto  declared  he  knows 
from  the  motives  as  are  herein  before 
mentioned,  and  is  all  he  knows  and  that 
he  can  depose  in  reply  to  the  questions 
that  have  been  put  to  him ;  and  that  the 
same  is  truth  on  his  aforesaid  oath, 
which  he  confirms  and  ratifies,  and  in 
case  of  need  will  repeat  it  afresh ;  that 
he  is  fifly>six  years  old.  The  aforegoine 
was  then  read  to  him,  which  he  deciarea 
to  be  correctly  written ;  that  he  can  nei- 
ther add  nor  diminish,  and  he  signed 
hereto,  together  with  his  honor  the 
judge,  which  I  attest. 

(Signed)       Farfan. 
(Signed)        Juan  Santiaoo  Jacome. 
Before  roe    Fran**,  de  Castro. 

[Deposition  of  Bartolome  Carcia.l — 
In  continuation,  for  the  aforesaid  pur- 
poses, in  like  manner  was  brought  for- 
ward as  a  witness  Bartolome  Garcia  of 
this  place,  to  whom  his  honor  the  said 
judge,  in  the  presence  of  me  the  notary, 
administered  the  oath  in  due  form  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross ;  and  thereon  he  promised  to  relate 
the  truth  to  the  best  of  his  knowledge,  to 
whatever  questions  might  be  put  tohim; 
and  accordingly,  he  the  witness  having 
been  questioned  relative  to  the  contents 
of  the  aforegoing  interrogatory,  he  re- 
plied to  each  ot  them  in  manner  as 
follows : 

To  the  1st.  He  deposed,  that  he  knows 
Carlos  Gonzalez  by  sight,  dealings,  and 
acquaintance;  that  he  knows  of  this 
cause,  and  that  he  the  witness  is  in  no 
way  afiected  by  the  law  of  exceptions, 
which  said  law  was  duly  explained  to 
him. 

T%  the  2nd.  Ue  de^sed,4hat  he  knows 
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the  whole  contenU  thereof  to  be  true, 
from  his  having  been  an  eye- witness, 
and  from  the  same  being  publicly  known. 

To  the  Srd.  He  deposed,  that  the  con< 
tenta  thereof  is  true,  from  his  having 
been  an  eye-witness  thereof,  and  from 
the  same  being  publicly  known. 

To  the  4th.  He  deposed,  that  in  con- 
sequence of  the  manacement  of  Carlos 
Gonzalez,  and  the  trade  carried  on  by 
him,  he  possesses  very  sufficient  pro- 
perty to  maintain  himself  and  his  family ; 
and  that  it  never  came  to  his  knowledge 
of  his  being  embarrassed,  or  indebted  to 
any  one. 

To  the  5th.  He  deposed,  that  he  is 
ignorant  relative  to  the  contents  thereof. 

To  the  6th.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof,  never 
having  had  any  dealings  or  acquaintance 
with  the  said  Ruiz. 

To  the  7th.  He  deposed,  that  he  knows 
well  the  contents  thereof,  from  having 
heard  it  publicly  reported. 

To  the  8th.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof. 

To  the  9lh.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof. 

To  the  10th.  He  deposed,  that  he 
knows  the  same  from  having  seen  the 
family  in  manner  as  describee]. 

To  the  11th.  Ho  deposed,  tliat  he 
knows  the  same  from  public  report,  but 
that  he  is  ignorant  who  has  committed 
Che  robbery. 

To  the  19th.  He  deposed,  that  he  well 
•knows  and  remembers,  that  Pedro  Ruiz 
gave  it  out  that  he  was  robbed,  wiien 
employed  as  a  shopman  to  Don  Vicente 
Sandaand  Don  Francisco  SnUzar;  and 
that  one  morning  he  saw  the  trunk  i»f 
the  said  Ruiz  on  the  beach,  broke 
open,  Ruiz  at  same  time  saying,  that  he 
had  been  robbed,  and  some  few  days 
at\er,  he  learnt  that  Ruiz  was  discharged 
from  his  said  employ. 

To  the  ISth.  He  deposed,  that  the 
whole  he  has  hereto  declared  he  knows 
from  the  motives  as  are  herein  before- 
mentioned,  and  is  all  he  knows  and  that 
he  can  depose  in  reply  to  the  questions 
that  have  been  put  to  him ;  and  that  the 
same  is  truth  on  his  aforesaid  oaih, 
which  he  confirms  and  ratifies,  and  in 
case  of  need  will  repeat  it  afresh ;  that 
he  is  forty-four  years  of  age.   The  afore- 

going  was  then  read  to  hini,  which  he 
eclared  to  be  correctly  written ;  that  he 
can  neither  add  nor  diminish,  and  he 
did  not  sign  hereto,  as  he  said  he  could 
not  write.  His  honor  the  saki  judge 
signed  hereto,  which  I  attest. 

(Signed)        Far  fan. 
Before  me    Fran**,  de  Castro. 

[Deposition  of  Don   Geronime  Bcr- 
'M.J— la  the  Port  of  Spain,  in  the 


windward  island  of  Trinklad,ea  the  \^th 
day  of  the  numtk  pfAprily  in  the  year  one 
tkouiamd  eight  hundrtd  and  ftro,  on  the 
behalf  of  toe  aforesaid  interested  party 
was  produced  as  a  witness  Don  Geronimo 
Beriuuas  of  this  place,  to  whom  his 
honor  the  said  jud^,  in  the  presence  of 
me  the  notary,  sdmmtstcred  the  oath  in 
due  form  on  God  our  Lord,  and  on  a 
sign  of  the  Cross ;  and  thereon  be  pro- 
mised to  relate  the  truth  to  the  bert  of 
his  knowledge,  to  whatever  questions 
might  be  put  to  him ;  and  aocordmgiy,  he 
the  witness  having  been  questioned,  re- 
lative to  the  contents  of  the  aforegoing 
interrogatories,  he  replied  to  each  of 
them  in  manner  as  follows : 

Tu  the  1st.  He  deposed,  that  he  knows 
the  said  Carlos  Gonzales  by  sight,  deal- 
ings, and  by  acquaintance  for  amiut  these 
twelve  years  past ;  that  he  has  resided  on 
this  island ;  that  he  knows  of  this  cause, 
and  that  he  the  witness  is  in  no  way 
aflected  by  the  law  of  executions,  which 
said  law  was  duly  explained  to  him. 

To  the  3nd.  He  deposed,  that  he  knows 
the  whole  contents  thereof  to  be  true, 
from  being  his  next-door  neighbour, 
having  Iteen  an  eye-witness  thereof,  and 
the  same  being  pubhcly  known  and 
notorious. 

To  the  3rd.  He  deposed,  that  from  the 
motives  herein  before  mentioned,  he 
well  knows  the  contents  thereof  to  be 
true,  having  always  known  said  Carlos 
Gonzalez  to  be  attentive  to  his  family, 
constantly  conducting  himself  with  strict 
honor  at  home,  for  tne  chief  part  of  the 
vear  with  his  said  family,  and  never 
knew  him  to  have  been  engaged  in 
drunken  riots,  gaming,  or  any  other 
vices ;  and  by  the  same  reasons  he  never 
heard  of  Carlos  having  been  guilty  of 
any  bad  action,  and  that  thereby  he  had 
acquired  Uie  esteem  of  all  his  neighbours 
and  others. 

To  the  4th.  He  deposed,  that  he  knows 
the  contents  thereof  to  be  true,  and  that 
said  Carlos  possessed  sufficient  property 
to  maintain  himself  and  his  family  with 
respcctabilitv,  and  that  he  does  not 
know  of  his  being  indebted  to  any  one. 

To  the  5th.  He  deposed,  that  it  is  his 
opinion,  and  he  believes  that  Pedro  Ruiz 
has  never  been  robbed  of  the  money  as 
stated  by  him,  he  Pedro  being  addicted 
to  the  vice,  by  general  report,  of  saying 
frequently  that  he  had  been  robbed. 

lo  the  ath.  He  deposed,  that  he  refers 
himself  to  the  replv  aforegoing. 

Tu  the  7  th.  He  deposed,  that  he  knows 
the  contents  thereof  to  be  true,  from 
having  seen  the  beasts  purchased  by 
Pedro  Ruiz  subsequent  to  the  robbery, 
which  is  all  that  he  can  say  further  to 
this  question. 

XoilieSUi.  IUdepOi«d|  thai  he  knows 
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it  to  be  truey  that  the  negro  slave  of 
Pedro  Ruizi  named  Pedro,  was  sold  by 
Don  Francisco  Chollier,  in  consequence 
of  his  being  a  tliief;  said  information 
having  been  imparted  to  him  by  the 
seller  himself,  as  being  his  motive  for 
getting  rid  of  him ;  and  that  subsequent 
to  the  robbery  in  question,  the  said  negro 
has  stole  a  sum  of  money  from  Don 
Domingo  RodrigueZ|  as  he  has  heard  it 
ptri)licly  reported. 

To  the  9th.  He  deposed,  that  he  knows 
the  contents  thereof  to  be  true,  from 
liaving  been  an  eye-witness  of  said 
Carlos  sitting  at  his  own  door,  in  con- 
versation with  Don  Vicente  Gallardo. 

To  the  10th.  Hedeposed,that  he  knows 
the  contents  thereof  to  be  true,  from 
having  been  an  eye-witness  thereof. 

To  the  11th.  He  deposed,  that  he  is 
ignorant  with  regard  thereto. 

To  the  iSth.  He  deposed,  that  he 
knows  it  to  be  true,  he  the  deponent 
having  seen  Pedro  Ruiz  serving  as  a 
shopman,  in  the  Huckster's  shop  of  Don 
Vicente  Sanda  and  Don  Francisco  Sala- 
sar;  that  he  has  heard  it  publicly  re- 
ported, that  said  Ruiz,  on  sundry  occa- 
sions, had  eiven  out  of  his  having  been 
robbed;  and  lastly,  that  said  Ruiz  had 
left  said  shop,  in  consequence  of  being 
discharfl^ed  by  Sanda. 

To  the  13th.  He  deposed,  that  the 
whole  he  has  hereto  declared  he  knows 
from  the  motives  as  are  hereinbefore 
mentioned,  and  is  all  he  knows  and 
chat  he  can  depose  in  reply  to  the  ques- 
tions that  have  been  put  to  him ;  and 
that  the  same  is  truth  on  his  aforesaid 
oath.  The  aforegoing  was  then  read  to 
htm,  and  he  declared  it  to  be  correctly 
written;  that  he  can  neither  add  nor 
diminish ;  tliat  he  is  fifty-eight  years  of 
age.  And  he  signed  hereto,  together  with 
ins  honor  the  said  judge,  which  I  attest. 
(Signed)  Farfan. 
{Signed)  Geronimo  Bernazas. 
Before  me  Franc*,  de  Castro. 


(Deposition  of  Francisco  Antimio, 
On  the  twenty-first  day  of  the  afore" 
waid  month  and  year,  on  the  behalf  of  the 
party  concerned ,  was  produced  as  a  wit- 
ness Francisco  Antonio,  a  free  mulatto 
from  Curacoa,  residing  in  this  place ;  to 
whom  his  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  administered 
the  oath  in  due  form  on  God  our  Lord, 
and  on  the  sign  of  the  Cross ;  and  thereon 
be  promised  to  relate  the  truth  to  what- 
ever questions  might  be  put  to  him ;  and 
accorainglv,  he  the  witness  having  been 
questioned  relative  to  the  contents  of 
the  aforegoing  interrogatories,    he   re- 

Sied   to  each  of  them  in  manner  as 
Hows : 
Xolhalst  He  deposed, that  ht  knows 
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Carlos  Gonzalet,  and  has  known  him 
ever  since  he  came  to  this  island,  being 
about  eleven  years  ago ;  that  he  knows 
of  this  cause,  and  Uiat  he  the  witness 
is  in  no  way  aflFected  by  the  law  of  ei- 
ceptions,  which  said  law  was  duly  ex- 
plained to  him. 

To  the  9nd.  He  deposed,  that  he  knows 
it  to  be  true,  that  the  said  Carlos  Goo* 
zaiet,  on  whose  behalf  be  appears,  has 
carried  on  trade  in  this  island  in  such  a 
creditable  manner,  that  has  acquined 
him  the  esteem  and  confidence  of  roanr 
merchants  and  inhabitants  hereof,  which 
he  has  heard  publicly  reported,  and  hM 
been  an  eye-witness  thereof. 

To  the  Srd.  He  deoosed,  that  he  knows 
the  contents  thereof  to  be  true,  the  same 
being  notorious,  and  that  he  knew  Carlos 
Gonzisles  personally  in  Coro;  also  bis 
mother  and  sisters,  who  were  much 
esteemed  and  their  acquaintance  sought 
after  by  all  the  persons  of  note,  ibr  their 
good  conduct  and  virtuous  behaviour. 

To  the  4th.  He  deposed,  that  he  knows 
it  to  be  true,  from  having  been  an  eye- 
witness, that  Carlos  was  possessed  of 
suflBcient  prooerty  to  maintain  himself 
and  his  family,  and  that  he  does  not 
know  of  his  being  indebted  to  any  one. 

To  the  5th.  He  deposed,  that  he  knows, 
from  public  reoort,  of  Pedro  Ruiz  having 
been  robbed,  out  he  does  not  know  by 
whom,  nor  of  what  sum,  not  being  ac- 
quainted with  his  circumstances. 

To  the  6th.  He  deposed,  that  he  was 
ignorant  of  the  contents  thereof. 

To  the  7th,  8th,  and  9th.  He  deposed 
in  the  same  manner  as  to  the  6th  item. 

To  the  10th.  He  deposed,  that  he  well 
knows  it  to  be  true,  from  having  been  an 
eye-witness,  that  the  house  of  Pedro 
Ruiz  was  frequented  and  kept,  during  hb 
absence  from  home,  by  the  mulattas,  his 
housekeeper,  her  mother,  sister,  and 
other  persons  of  the  same  stamp. 

To  the  nth.  He  deposed,  that  he  is 
ignorant  of  the  contents  thereof. 

To  the  19th.  He  deposed,  that  be 
knows  it  to  be  true,  that  Pedro  Ruiz 
served  as  a  shopman  in  the  huckster's 
shop  of  Don  Vicente  Sanda  and  Don 
Francisco  Salazar,  in  the  street  by  the 
water  side  (de  la  Marina) ;  that  he  heard, 
one  morning,  that  Pedro  Ruiz  said  that 
he  had  been  robbed,  and  that  his  trunk 
was  found  on  the  beach ;  and  that  some 
one  had  taken  away  his  money,  but  had 
\e\\  in  the  said  trunk  all  his  wearing  ap- 
parel and  linen,  and  that  the  thief  never 
was  discovered,  and  that  afterwards  he 
had  left  his  said  emplov. 

To  the  13th.  He  deposed,  that  the 
whole  he  has  hereto  declared  is  the  tnith, 
and  that  he  knows  the  same  from  the 
reasons  hereinbefore  mentioned,  ami  is 
all  that  be  can  ikpost  to  be  true  on  bis 


mforettid  otth,  which  he  ntifiei  and  cod- 
firmtt  and  iu  case  of  noed  will  repeat 
iIm  tame  afresh;  that  he  is  forty-five 
jears  of  age.  Tlie  aforegoing  was  then 
read  to  him^and  he  declared  it  to  be  cor- 
rectly written ;  that  he  can  neither  add 
nor  diminish,  and  he  did  not  sign  hereto, 
as  he  could  not  write.  His  honor  the 
judge  signed  it,  which  I  attest. 

(Signed)        Fakfan. 
Before  me    Frait*.  db  Caitro. 
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tbn  and  for  the  validity  of  all  whatever 
that  by  virtue  of  this  power  of  attorney, 
he  may  transact,  they  bind  both  effects, 
both  actually  in  their"  possession,  or  that 
may  be  at  a  future  time,  with  clause  of 
guarantee ;  and  they  the  parties  hereto, 
renounce  all  the  laws,  privileges,  and  im- 
munitiest  that  might  operate  in  their 
favour,  including  the  law  of  exceptions 
in  due  form.  They  thus  have  em- 
powered, and  have  eiecutcd  and  signed ; 
the  one  that  could  write  signed  on 
her  own  behalf,  and  on  the  behalf  of 
her  said  husband,  whom  I  attest,  hav- 
ing a  personal  knowledge  of;  the  wit- 
nesses hereto  were  Don  Lucas  Macely 
and  Don  Dionisio  de  Urbaneia,  who  were 
both  present,  and  are  persons  residing 
herein.— (Signed)  for  roe  and  for  my  hus- 
band, JuANA  TALAVERA--in  the  presence 
of  me — Francisco  db  Castro,  notary 
public.  This  agrees  with  the  original, 
date  as  aforegoing. 

In  testimony  of  the  truth, 

FaAMcisco  D£  Castro, 
Royal  Notary  Public  to  the 
Government. 


In  the  Port  of  Spain,  in  the  wind- 
ward isUmd  of  Trintaad,  on  the  eik  duy 
tjf  Jpriip  in  the  year  one  thousand 
eight  hundred  and  two ;  Carlos  Gonzalez, 
now  confined  in  the  public  prison  of  this 
place,  jointly  with  his  lawful  wife,  Juana 
Talavera,  declared,  that  they  hereby 
grant  power,  as  full,  ample,  and  complete, 
as  legallv  requisite  and  needful,  to  avail 
to  Don  biego  Antomio  de  Akmlm^  of  this 
same  Port,  specially  and  particularly, 
tliat  he  may  on  their  behalf,  and  repre- 
senting their  persons,  defend  the  afure- 
said  Carlos,  in  the  criminal  cause  that  is 
prosecuting  against  him,  at  the  suit  and 
Iromthe  accusation  of  Pedro  Uuiz  like- 
wise an  inhabitant  hereof,  in  consequence 
of  the  charee  made  by  him  of  having 
been  robbed  by  said  Carlos,  of  two 
thousand  hard  dollars,  as  appears  by  the 
proceedings  in  this  matter ;  and  for  the 
aforesaid  purpose,  he,  the  said  Don  Anto- 
nio, is  hereby  empowered  to  appear  on  his 
behalf,  in  the  court  of  his  honor  the  or- 
dinary judge  of  the  first  election,  wherein 
the  said  cause  is  pending ;  and  to  prefer 
and  present  petitions,  and  such  allega- 
tions as  may  be  ^uitable  in  his  defence  as 
aforesaid;  to  present  memorials,  bring 
forward  witnesses  and  evidence,  to  scru- 
tinize and  to  controvert  those  of  the  ad- 
verse party ;  to  make  oath  on  all  occa- 
sions, without  sinister  or  malicious  in- 
tent ;  to  disallow  and  object  to  judges, 
lawyers,  and  notaries ;  to  explain  and  de- 
clare the  motives  for  such  objections, 
and,  in  case  of  need,  to  substantiate  the 
same  on  oath,  and  to  relinquish  them  at 
pleasure ;  to  require  attachments  and  se- 
questers of  effects,  arrests,  and  consents 
to  releases  therefrom  ;  and  finally  to  at- 
tend to  and  hear  acts  and  sentences,  both 
interlocutory  and  definitive;  to  allow  such 
as  may  be  favourable  to  the  cause,  and 
otyect  to  such  as  may  be  prejudicial ;  to 
appeal  or  petition,  and  to  prosecute  said 
appeals  and  petitions,  as  far  and  where- 
soever the  law  will  admit,  until  be  shall 
obtain  from  the  superior  courts  a  defini- 
tive sentence ;  and  to  act  in  behalf  of  Ihc 
parties  to  these  presents  in  every  man- 
ner as  they  might  act  themselves,  and 
be  capable  of,  were  they  themselves  prc- 

t:  these  nresents  being  herebv  granted, 
fully  irecy  and  general  afloiinistra- 


To  his  Honor  the  Judge  of  the  first 
Election : 

Don  Ditgo  de  Akah,  of  this  place, 
attorney  of  Carlos  Gonzales  (confined  in 
the  prison  of  this  Port),  in  the  criminal 
cause  that  has  been  instituted  against 
him,  iu  consequence  of  the  rubbery  that 
he  has  been  accused  of,  and  has  been 
imputed  to  have  been  committed  on 
Pedro  Ruiz,  do  in  due  form  appear,  and 
represent  to  you,  that  having  been  served 
with  the  process  fur  the  production  of 
evidence  within  the  term  of  twenty  cur- 
rent days  on  this  belialf,  after  ttie  said 
term  had  commenced,  there  intervened 
the  Easter  holidays,  in  consequence 
whereof,  the  court  was  shut  and  the  pre- 
fixed term  expired:  and  whereas  it  is  in- 
dispensably necessary  to  continue  the 
proceedings  until  conclusion,  with  the 
intent  that  no  preiudice  may  result  to 
the  party  I  defend,  I  request  that  your 
honor  will  be  pleased  to  extend  the  said 
term  for  twenty  days  further,  to  enable 
me  to  produce  the  evidence  already  sub- 
pcenaed  or  cited;  and  i  this  day  promise 
to  renounce  such  part  of  the  said  term  as 
may  be  superfluous.  I  therefore  suppli- 
cate that  your  honor  may  be  pleased  to 
pronounce  and  decree  accordingly,  the 
same  being  justice  that  I  request,  and  I 
swear,  &c.  Furthermore,  I  herewith,  in 
the  most  solemn  manner,  present  the 
copy  of  the  power  of  attorney  conferred 
on  me  by  the  said  Gonzalez ;  and  by  the 
same  is  manifested  the  authority  I  am 
invested  witliy  and  the  justice,  &c.  ut 
retro, 

(Signed)    DiBOO  Aktok  to  de  A lc a l  a. 
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To  the  chief  point  petitioned:  The 
term  shall  be  cxteudea  twelve  current 
days  longer,  with  positive  denial  of  any 
further  extension.  To  the  latter  point 
expressed  in  the  said  petition,  tlie  said 
power  of  attorney  is  hereby  admitted,  and 
which  in  due  course  must  be  annexed  to 
the  proceedings  in  this  cause. 

(Signed)        Black. 

It  was  thus  ordered  and  decreed  by 
the  ordinary  judge  of  the  second  elec- 
tion, who  signed  the  same  in  the  Port  of 
Spain,  on  ti^  tevenih  day  qfMay^  in  the 
year  one  thousand  eight  hun<Ired  and 
two,  which  I  attest,  and  also  that  it  was 
thus  transacted  in  the  absence  and  by 
commission  of  his  honor  the  judge  of 
the  first  election. 

Before  me,  Franc*  de  Castro. 

On  the  same  day,  I  notified  the  con- 
tents of  the  said  decree  to  the  petitioner, 
which  I  attest. 

(Signed)       Castro. 

On  the  same  day,  I  notified  the  same 
to  the  guardian  of  Luisa  Calderon,  which 
1  attest. 

(Signed)       Castro. 

I  notified  the  same,  and  duly  cited 
Pedro  RuiX;  which  I  attest. 

Castro. 

To  His  Honor,  the  Judge  of  the  first 
Election : 

DUgo  Antonio  de  Alcaloy  the  attorney 
of  Carlos  Gonzalez,  in  the  criminal  cause 
now  proseaittn^  against  iiim  at  the  suit 
of  Pedro  Ruiz,  do  appear  in  due  and  legal 
form,  before  your  honour,  and  represent 
to  you,  that  for  purposes  that  interest 
the  justice  due  to  my  client,  I  request 
your  honour  will  be  pleased  to  order 
Francisco  Febles  Dias,  residing  in  the 
town  of  Arima,  to  appear  in  court,  and  on 
his  oath  in  due  form,  without  the  least 
delay,  declaring  the  same  to  be  favour- 
able to  my  client,  that  he  may  give  his 
deposition,  from  what  motive  or  from 
what  cause  he  spoke  relative  to  my  client 
to  his  excellency  the  governor,  to  insti- 
gate liim,  to  order  the  said  Carlos  to  be 
put  in  prison,  by  assuring  his  excellency 
that  it  was  the  said  Carlos,  who  had 
committed  the  robbery  on  Pedro  Ruiz ; 
and  whether  he  did  not  on  this  occasion, 
interest  himself  so  far  in  behalf  of  the 
cause  of  said  Ruiz,  as  thereby  to  make  it 
his  own  cause.  In  like  manner  I  re- 
quest, that  your  honour  may  be  pleased 
to  order,  that  Luisa  Calderon,  the  mis- 
tress or  concubine  of  the  said  Ruiz,  may 
appear  in  court,  who  is  at  present  con* 
fined  in  prison,  and  who  also  on  her 
oath  may  depose,  whether  the  said  Pedro 
Ruiz  did  not  induce  her  by  repeated  so- 
licitations, to  declare  in  her  confession 


that  Carlos  was  the  thief  Umt  had  car- 
ried  off  the  money  supposed  to  have 
been  stoleI^  and  whether  he  did  not, 
amongst  other  offers    to  persuade  her, 

f promise  to  marry  her,  if  she  complied ;  in 
ike  manner,  I  also  request  your  honour 
to  order  Marit^  Calderon  her  mother,  and 
Bemancia  her  sister,  to  be  brought  into 
court,  to  depose  what  they  may  know  re- 
lative hereto,  and  with  respect  to  any 
other  particulars  in  this  cause;  and  in 
like  manner  to  order  Pedro  Josef  Perez, 
the  partner  of  Ruiz,  to  appear  in  court, 
and  depose,  whether  true  or  otherwise, 
that  he  one  i\ay  being  in  conversation 
with  the  aforesaid  Maria  Clildemn,  he 
had  said,  *'  that  if  they  hung  Cark>s,  it 
would  also  be  necessary  to  bang  his  part- 
ner ;"  and,  for  said  Perez  to  declare  from 
what  cause  or  motive  originated  the 
said  expression;  and  farther  I  request 
your  honor  may  be  pleased  to  order 
Cathalina  Vega  and  Conception  Celido- 
nia  also  to  appear  in  court,  both  of  whom 
reside  in  this  port,  that  they  on  their 
oath,  likewise  in  due  form,  may  deposo 
whether  the  officers  Josef  Flores  and 
Rafael  Chando,  did  not  one  day,  whilst 
they  were  conveying  the  said  Luisa  Cal- 
deron out  of  court  to  prison,  maintain  a 
conversation  with  her ;  and  whether  they 
did  not  persuade  her,  by  various  sugges* 
tions,  to  declare  constantly  in  her  con- 
fession, that  Carlos  was  the  thief,  and  in- 
cite her  to  continue  firm  and  inflexible 
to  this  declaration,  notwithstanding  every 
threat  that  any  person  whatever  might 
make  against  her ;  and  when  these  seve- 
ral depositions  shall  have  been  taken,  the 
same  may  be  annexed  to  the  proceed- 
ings now  carrying  on,  to  have  such  effect 
as  may  be  due  tnereto.  I  therefore  re- 
quest your  honor  may  be  pleased  to  pro- 
nounce and  decree  accordingly,  the  same 
being  justice  that  I  require.  I  make  oath, 
that  the  aforegoing  does  not  proceeci 
from  any  malice,  and  I  also  swear  the 
needful,  &c. 
(Signed)        DiEOo  AureNio  de  Alcala. 

As  requested  with  citation  of  the  ad- 
verse parly. 

(Signed)  Black, 

It  was  thus  pronounced  and  decreed  by 
his  honor  the  judge  of  the  second  elec- 
tion, of  this  windward  island  of  Trinidad, 
who  signed  said  decree  during  the  ab- 
sence and  by  commission  of  the  judge 
of  the  first  election,  in  this  Port  of  Spain, 
on  the  Ji/Uenih  day  of  May f  in  the  year 
one  thousand  eight  hundred  and  two, 
which  I  attest. 

Before  me  Fran**,  oe  Castro. 

I  notified  the  aforegoing  decree  to  the 
petitioner,  which  I  attest 

(Signed)  Castro. 
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I  duly  cited  Pedro  Ruii|  which  I  attest. 
(SigDed)  Castro. 

On  the  same  day  an  order  was  duly 
dis|»atched,  for  the  appearance  of  Don 
FranciKo  Fcbles,  which  I  attest. 

(Signed)  Castro. 

On  the  eigkieentk  day  ofMay^  I  cited 
Don  Francisco  Febles,  which  I  attest. 

(Signed)  Castro. 

[Deposition  of  Francueo  Febles.] — 
On  I  Ac  Mome  day^  personally  appeared 
before  his  honor,  tue  jwlge  of  the  se- 
cond election,  Don  Francisco  Febles,  of 
this  district,  to  wiiom  his  honor  in  the 
presence  of  nie,  the  notary,  administered 
an  oath  in  due  form,  on  God  our  Lord, 
and  on  the  sign  of  the  Cross ;  and  thereon 
he  promiscQ  to  relate  the  truth,  to  the 
best  of  his  knowledge,  to  whatever  ques- 
tions might  be  put  to  hiro ;  and  accord- 
ingly, on  his  beioe  interrogated  relative 
to  tlie  tenor  of  Uie  afore^ing  petition 
and  memorial,  and  he  bemg  made  ac- 
quainted therewith, — he  deposed,  that  he 
had  not  spoken  to  his  excellency  the  go- 
¥emor-gencraI,  to  commit  Carlos  Gon- 
zalez to  prison,  neither  did  he  assure  his 
excellency,  that  said  Carlos  was  guilty  of 
the  robbery  of  Pedro  Ruiz,  neither  did 
be  take  upon  himself  the  cause  of  the 
aaid  Pedro  iluiz,  neither  did  he  urge  it  as 
if  he  were  personally  interested  therein ; 
that  all  tliat  occurred  was  as  follows: 
that  he,  the  deponent,  being  arrived  in 
this  iH>rt,  from  the  town  ot  Arima,  he 
called  at  the  house  of  his  countryman 
Pedro  Ruiz,  as  he  is  accustomed  to  do, 
and  entering  into  conversation  with  him, 
on  the  subject  of  the  robbery,  there  came 
a  Mulatta,  who  joined  in  the  said  conver- 
sation, who  was  a  neighbour  of  tlic  said 
Pedro,  and  whose  name  is  Tereza  Alen, 
when  she  said,  that  on  the  same  night  of 
the  robbery,  she  had  seen  a  Spanish  Mu- 
latto named  Carlos,  who  lived  near  the 
church,  enter  the  foredoor  of  the  house 
of  the  said  Ruiz,  in  company  with  his 
housekeeper,  Luisa  Caldcron;  and  on 
him,  the  denonent,  asking  her  if  Carlos 
had  stopped  long,  she  answered  in  French 
(un  moment)  a  moment,  and  when  this 
conversation  finished,  he,  the  deponent, 
went  to  dress  himself,  and  afterwards 
went  to  pay  a  visit  to  the  governor,  as  he 
has  been  accustomed  to  uo,  every  time 
he  comes  to  this  port,  being  a  rpspectful 
compliment  he  has  hitherto  observed ; 
that  his  excellency,  the  governor,  said  to 
him  the  deponent,  **  So  they  have  robbed 
Mr.  Pedro,"  to  which  the  deponent  re- 
plied, "  So  ihev  sav,"  whereupon  his  ex- 
cellency asked,  what  is  meant  by  *<  so 
they  say,*'  and  had  this  expression  any 
sinister  or  suspicious  meaning  ?  the  de- 
ponent, tliereupou  said,  *<  Sir^l  have  just 


heard  a  oonversalion ;  which  was  that 
that  had  occurred  with  Teresa  Alen  :  his 
excellency,  the  governor,  then  ordered 
Pedro  Ruiz  to  be  sent  for,  who,  on  his  ap- 
pearing, was  ordered  to  fetch  an  officer, 
and  to  take  up  Carlos  Gonzalez;  that 
this  is  all  he  can  depose,  and  is  the  truth, 
on  his  aforesaid  oath,  which  he  confirms, 
and  will  in  case  of  need  repeat  it  at  a 
future  time ;  that  he  is  forty-eight  years 
of  age.  The  aforegoing  was  then  read  to 
him,  and  he  declared  that  the  same  was 
correctly  written,  and  be  signed  hereto, 
together  with  his  bonotv  the  said  judge, 
which  I  attest. 

(Signed)        Black. 

(Signed)        FaAN*.  db  Febles 
Before  roe  Fran**,  db  Castro. 

[Maria  CalderonJ] — In  continuation 
there  personally  appeared  before  his 
honour,  the  said  judge,  Maria  Caldervn^ 
a  free  mulatta,  to  whom  the  said  judge, 
in  the  presence  of  me  the  said  notary, 
administered  the  oath  in  due  form,  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross;  and  thereon  she  promised  to 
relate  the  truth,  fo  the  nest  of  her 
knowledge,  to  whatever  questions  might 
be  put  to  her;  and  acconlingly  on- 
her  being  interrogated,  relative  to  the 
particulars  of  the  aforegoing  petition  and 
menorial,  and  being  mane  acquainted 
therewith,  she  deposed,  that  she  knew 
nothing  more  concerning  the  contents  of 
the  said  memorial,  than  that  she  remem- 
bers that  Pedro  Ruiz,  about  three  years 
ago,  offered  to  marry  her  daughter  Luisa ; 
that  she  can  only  say  further,  that  whilst 
her  said  daughter  was  in  prison,  she 
heard  the  Negroes  say,  that  an  officer  of 
the  guard  had  gone  up  to  the  room 
where  said  Luisa  was  confined,  and  had 
attempted  to  force  her,  or  ravish  her,  and 
that  although  she  cried  out,  no  one  went 
to  her  assistance,  as  the  people  were  all 
asleep ;  but  in  the  end  the  officer  could 
not  do  any  thing  with  her  by  reason  of  her 
defending  herself  so  vigorously ;  that  one 
night  the  Negro  Antonio  Gabriel,  a  slave 
belonging  to  Pedro  Ruiz,  came  into  her, 
the  deponent's  house,  to  get  a  light,  when 
he  told  her  the  deponent,  in  the  presence 
of  her  daughter  Benancia,  '*  That  all 
the  Negroes  belonging  to  his  master 
were  bad;  that  whatever  Pedro  com- 
mitted, the  same  was  committed  by  Ge- 
ronimo ;  and  that  the  former  had  entered 
the  house  of  Domingo,  and  had  stole  a 
key  of  a  tnmk,  from  a  Mulatto  named 
Jose,  and  had  openefl  the  said  trunk,  and 
had  already  got  in  his  hand  a  doubloon, 
and  was  in  the  act  of  taking  more,  when 
Jose  entered,  and  took  the  key  and  the 
doubloon  from  him,  and  acquainted  his 
master  Ruiz  thereof,  who  when  concert- 
ing measures  to  punish  hicDf  the  said 


4Pl} 


Jwra  Mitdemumar 


A.  a  iqos. 


[408 


Pedro  had  run  away :  that  this  is  all  she 
can  depose,  and  that  the  same  is  the 
truth,  on  her  aforesaid  oath ;  that  she  is 
fifty-eight  years  of  age,  a  little  more  or 
less.  The  aforegoing  was  then  read  to 
her,  and  she  declared  it  Mras  correctly 
written ;  she  did  not  sign  hereto,  as  she 
said  she  could  not  write ;  his  honour  the 
judge  signed  it,  which  I  attest. 

(Signed)  Black. 

fore  me  jFj 


Before 


''RAN**.  DB  Castro. 


[BeMRcui,  a  Mulatta.]— In  like  man- 
ner, there  personally  appeared  before 
bb  honor,  tne  said  judp,  the  mulatta 
Benanda,  to  wbom«  m  the  presence 
of  me,  the  notary,  the  said  judge  ad- 
ministered an  oath,  in  due  form,  on 
God  our  Lord  and  on  the  sign  of  the 
Cross ;  and  thereon  she  promised  to  re- 
late the  truth,  to  the  best  of  her  know- 
ledge, to  whatever  questions  might  be 
put  to  her ;  and  accordingly,  on  her  be- 
ing questioned  relative  to  the  contents  of 
the  aforegoing  memorial,  and  also  with 
regard  to  herself  as  deposed  by  her  mo- 
ther Maria  Calderon,  and  she  being  made 
acquainted  therewith,^she  deposed,  that 
she  can  only  depose  and  assert  the  same 
as  has  been  deposed  by  her  said  mother, 
adding  thereto,  that  with  respect  to  the 
attempt  made  in  the  prison^  that  she, 
the  deponent,  intending  to  mform  Mr. 
Vailot  thereof,  she  was  persuaded  not  to 
do  it  by  Lewis  Bany,  who  was  also  a 
prisoner;  thai  Uus  is  all  she  can  depose, 
and  the  same  is  truth  on  her  aforesaid 
bath,  which  she  confirms  and  ratifies, 
and  m  case  of  need  will  repeat  it  afresh 
at  a  future  time;  that  she  is  twenty 
years  of  age.  The  aforegoing  was  then 
md  to  her,  and  she  declared  it  was  cor- 
rectlv  written.  She  did  not  sien  hereto, 
as  she  could  not  write.  His  honor  the 
judge  signed  it,  which  I  attest. 

(Signed)  Blaci, 

Before  ma  Fax**  de  Castbo. 

On  the  same  day,  and  bv  the  means  of 
the  officer  of  the  court  Rafael  Chando, 
I  cited  Catalina  Vega  and  Concepcion 
Celidonia,  which  I  attest. 

(Signed)  Castbo. 

[Catalina  Veaa.']  —  In  continuation, 
there  personalw  appeareil  before  his 
honor,  the  said  judge,  Catalina  Vesa, 
to  whom,  in  the  presence  of  me  the 
notanf,  he  administered  the  oath,  in 
due  form,  on  God  our  Lord  and  on 
the  sign  of  the  Cross;  and  thereon 
ahe  promised  to  relate  the  truth  to  the 
best  of  her  knowledge  to  whatever  ques- 
tions might  be  put  to  her ;  and  accord- 
ingly, on  her  being  interrogated  relative 
to  the  contents  ofthc  memorial  with  res- 
pect to  such  part  as  concerned  her,  she 

VOL.  XXX, 


deposed,  that  she  ean  only  say,  that  ahe 
bc»rd  Jose  Fkms,  the  officer,  say  to 
Luisa  Calderon,  at  the  time  he  was  con- 
ducting her  to  prison,  '*  My  or  UU  if 
ymiam  Carloilake  mway  the  money;**  to 
which  Luisa  replied,  "  I  cannot  say  or 
till  what  1  do  not  know  ;''  and  this  is  all 
that  she  can  depose,  and  is  the  truth,  on 
her  aforesaid  oath;  that  she  is  thirty 
years  of  age.  The  aforegoing  was  then 
read  to  her,  and  she  declared  that  the 
same  was  correctly  written.  She  did  not 
sign  hereto,  as  she  could  not  write ;  his 
honor  the  judge  signed  it,  which  I 
attest  (SigiMd)        Black. 

Before  me    Fram**  dr  Castro. 

S  Concepcion     Cs/i/lpnui.]  —  Immedi- 
y   afterwards  there   appeared    be- 
fore his  honour*  tha  mid  )u4iP»  Con* 
cepcion  Celidonia,  to  whom,  in  the  pre- 
sence of  me,  the  notary,  he  administered 
the  oath,  in  diie  form,  on  God  our  Lord, 
and  on  the  sign  of  the  Cross;  and  there- 
on she  promised  to  relate  the  truth,  to 
the  beu  of  her  knowledge,  to  whatever 
questions  migiic  be  put  to  her;  and  ac- 
eordipgly,  on  ner  being  interro^tcd  re- 
lative to  the  tenor  ofthc  memorial,  with 
respect  to  such  part  as  concerned  her, 
ahe  deposed,  that  one  day  she,  the  de- 
ponent, being  in  the  house  ot  Catalina 
Vega,  now  present,  at  the  period  of  time 
when  Jose  Flores,  the  officer,  had  Luisa 
Caldenm  in  custody  passing  by.  they 
beard  him  say  to  her,  *'  Say  or  tell  ifyont 
mm  Carloe  take  amay  the  money  V*  to 
which  said  Luisa  replied,  '^  /  rantroe  sov 
er  Ictf  what  Ida  not  knom  f  and  this  is  all 
that  she  knowa.  and  that  she  can  depose, 
and  is  the  truth,  on  her  aforesaid  oath, 
which  she  confirms,  and  in  ease  of  need 
will  repeat  the  same  at  any  time;  that 
she  is  full  twenty-five  years  of  age.    The 
aforegoing  was  then  read  to  her,  and  she 
declared   that  the  same  was  correctly 
written;  and  she  did"  not  sign  hereto,  aa 
she  could  not  write.     His  honor  the 
judge  signed  it,  which  I  attest. 

(Signed)  Blacr. 

Before  me         FRAa**.  dr  Castro. 

[hma  Calderon^  —  Immediately  af- 
terwards there  personally  appeared  be- 
fore his  honor  the  said  judae,  Luisa 
Calderon,  in  the  custody  of  tlie  officer 
Rafael  Cbando,  to  whom,  in  the  pit* 
sence  of  me  the  notary^  he  mm* 
nistered  the  oath,  in  due  form^  •• 
God  our  Lord,  and  on  the  sign  of  tho 
Cross;   there  being  also  miiaiit  bar 

Suardian  and  advocate  Don  JuRtt  Dart— 
es;  and  on  her  said  oath,  she  promised 
to  declare  the  tnith  to  the  best  of  htr 
knowledge,  to  whatever  questiooa  might 
be^  iobiSif«ii  accoidwglyyfttbef  hems 
tD 
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intbrrbgpitedrelatlTetothe  tenorofthe  me- 
norial,  with  respect  to  such  part  ai  con  • 
eemedber;  and  on  her  being  made  ac- 
quainted therewith,  she  depoSed,  that  it 
was  not  true  that  Pedro  Kuis  had  in- 
ffuenced  her,  that  in  her  confession  she 
should  rarticuhuiae  who  had  committed 
"  the  tlietxofthemonej  from  the  said  Pe- 
dro Ruiz;  that  it  was  true  said  Ruiz  had 
promised  to  marrv  her,  but  that  it  was 
previous  to  the  robbery ;  that  this  isall  slie 
Knows,  and  that  she  can  de|iose  on  her 
aforesaid  oath ;  that  her  age  is  the  same 
as  is  mentioned  in  the  former  and  chief 
part  of  the  proceedings.  The  aforeeoing 
was  then  roMl  to  her,  and  she  declared 
that  the  same  was  correctly  written ;  she 
did  not  sign  it,  as  she  could  not  write. 
His  honor  the  Judge  signed  it,  to- 
gether with  her  aavocate,  which  I  attest. 

(Signecf)       Black. 
(Signed)        Juav  B^bhudiz. 

Before  me      FaAX**.  de  Casteo. 

Iknmediateljr  afterwards,  leited  Pedro 
Jose  Perez,  bjr  means  of  Ra&ei'Chando 
the  officer,  which  I  attest 

(Signed)  Casteo. 

[Pitkr0  JoMC  FertsA  —  8oon  after- 
wtfds.  there  personally  appeared  be- 
fore the  said  judge,  Pedro  Jose  Perez, 
to  whom,  in  the  presence  of  me  the 
aotary,  he  administered  the  oaih,  in 
due  form,  on  God  our  Lord,  and  on 
tfaesij^n  of  the  Cross;  and  thereon  he 
promised  to  relate  the  truth,  to  the  best 
of  his  knowledge,  to  whatever  questioos 
might  be  put  to  him ;  and  accordingly, 
on  ois  being  interrogated  relative  to  the 
contents ofthe  memorial,  on  such  part 
thereof  as  concerned  him,  he  deposed, 
that  no  such  conversation  ever  took  place 
as  is  therein  stated,  neither  the  words, 
^  that  should  Carlos  be  hung,  it  would 
be  requisite  to  bang  his.  the  depo- 
nent's, partner;*'  that  this  is  all  he 
knows,  and  that  he  can  depose,  on  the 
matter  aforesaid ;  and  that  the  same  is 
the  truth,  on  his  aforesaid  oath ;  that  his 
age  is  the  same  as  is  expressed  in  the  for- 
mer and  chief  part  of  tncse  proceedings. 
The  aforegoinc  was  then  read  to  him, 
and  he  declared  the  same  was  correctly 
written,  and  he  signed  hereto,  together 
with  his  honour,  which  I  attest. 

([Signed)  Black. 

(Signed)  Pedro  Perez. 

Before  me        Fran'*,  dk  Castro. 

4  .       To  his  Honour  the  Judge  of  the  first 
Election : 

Dkgo  Antonio  de  AUtthf  the  attorney 
af  Carlos  Gonzales^  a  prisoner  in  the 
public  prison  of  thui  port,  on  behalf  of 
the  evidence  that  I  bring  forward  in  the 
etiflsbal  MUistthat  is  prgstcuting  against 
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said  Carlos,  do  appear  before  your  baoor 
in  legal  form,  and  do  represent  to  you, 
thai  tur  the  purpose  of  amplifying  the 
evidence,  I  require  that  your  honour  will 
be  pleased  to  order  Domingos  Rodriguez 
to  appear  in  this  court  and  to  give  bis 
cfeposuion  on  oath  (declaring  that  this 
step  is  favourable  to  my  client),  whether^ 
some  few  days  previous  to  his  last  voy- 
age to  the  islana  of  St  Margarita,  from 
vrhencc  he  is  now  return^,  when  in 
the  hall  of  my  office,  he  did  not  inquire  of 
me  what  legal  steps  were  requisite  to  be 
adopted  to  prove,  and  legaTly  proceed  in 
consequence  of  the  breaking  open  of 
hb  desk,  or  book-case,  that  naa  been 
committed  by  a  black  slave  of  Pedro 
Ruiz,  from  whence  he  had  stole  a  cer- 
tain sum  of  money,  to  oblige  and  compel 
his  master  to  pay  the  same,  as  he  knew 
it  fur  a  certainty  that  the  said  negro  was 
the  guilty  person ;  and  tliat  after  I  had 

given  my  opinion  relative  to  his  inquiry, 
e  went  home,  saying  to  me,  that  he 
wuuld  afterwards  return ;  and  whether  at 
the  ezpiration  of  two  or  three  days  sub- 
sequent thereto,  when  I  met  him  in  the 
street,  I  asked  him  what  he  had  done  in 
this  affair  that  he  had  proposed  to  me, 
whether  he  did  not  acquaint  me,  that  he 
had  accommodated  the  business  with  the 
said  Ruiz,  as  the  latter  did  not  wish  to 
have  it  known  that  his  negro  was  the 
thief,  and  thereupon  had  paid  him  the 
monejr  he  had  been  robbed  of;  and  on 
this  his  deposition  being  taken,  that  the 
same  be  annexed  to  the  aforesaid  evi- 
dence that  in  due  time,  it  may  have  the 
effect  as  may  be  suitable. 

I  request  your  honor  will  be  pleased  to 
order  and  direct  accordingly^  it  being  jus* 
tice  that  I  require,  and  I  swear,  &c. 
(Signed)     Dieoo  Antonio  db  Alcala. 


*' As  requested.*' 
(Signed) 


Farfan. 


It  was  thus  decreed  by  his  honor,  the 
judge  of  the  first  Election  of  this  wind- 
ward island  of  Trinidad,,  who  signed 
thereto  in  the  said  island  on  the  twtnty^ 
fourth  day  of  May^  in  the  year  one  thou- 
sand eight  hundred  and  two,  which  I  at- 
test. 

Before  me       Fram**  be  Castro. 

I  notified  the  contents  thereof  to  the 
petitioner  in  his  own  house. 

(Signed)        Castro. 

I  cited  the  advocate  of  Luisa  Calderon 
which  I  attest. 

(Signe^  Bcrictdez. 

(SignecQ  Castro. 

I  cited  Domingos  Rodrigiiei^  which  I 
altest 

(Signed)  Casteop 
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for  a  AUidemtanor. 


In  the  Port  of  Spain,  in  the  windward 
island  of  Trinidad,  on  tbe  twenty-fifth  day 
W*  jlioy,  in  tke  year  one  thousand  eight 
hundred  aud  two,  personally  aopeared 
before  his  honor,  the  judge  of  the  first 
election,  Doniin^o  Rodriguez  of  this  place, 
to  whom  the  said  judge,  in  the  presence 
of  me  the  notary  administered  the  oath 
in  due  form,  on  God  our  Lonl,  and  on  the 
sign  of  the  Cross;  and  thereon  he 
promised  to  relate  the  truth  to  the  best 
of  his  knowledge,  to  whatever  questions 
might  be  put  to  him ;  and  accordmgly,  on 
hisMing  mterrosated  relative  to  the  par- 
ticulars of  the  aforegoiRg  memorial,  and 
he  being  made  acquainted  thereof,  he 
deposed, — that  it  is  truth,  that  one  day, 
now  some  months  since,  but  cannot  ex- 
actly specify  the  time,  when  a  negro 
slave  of  his,  named  Jose  Vitoriano,  on 
going  backwards  to  ease  himself,  dropt 
the  keys  of  his  book  case  or  desk,  which, 
notwithstanding  his  most  diligent 
searches,  he  could  not  find  them  again; 
and  his  said  slave  having  a  suspicion  that 
the  negro  Pedro,  the  slave  of  Pedro  Ruiz, 
had  picked  them  up,  he  asked  him  for 
them  several  times,  but  he  always  denied 
having  them;  that  in  consequence  of 
this,  his  said  black  Jose  agreed  with  Jose 
Maria,  his  fellow  or  companion,  the  slave 
of  D*.  Ysavel  Dragas,  to  pretend  to  be 
offtheir  guard,  and  to  leave  the  house;  fur- 
ther, that  Jose  Maria,  his  companion, 
should  conceal  himself,  and  tliat  the  de- 
ponent's slave  should  go  out  into  the 
street  to  procure  candles  to  be  lighted, 
which  accordingly  they  put  in  practice, 
entrusting  the  care  of  the  house  to  the 
said  Pedro,  who  immediately  that  he 
thought  himself  alone,  took  out  the  keys 
that  nad  been  lost,  which  were  five  in 
number,  and  without  the  slightest  delay 
or  hesitation,  notwithstanding  he  was  in 
the  dark,  he  introduced  a  key  into  the 
lock  of  the  book- case  or  desk,  and  then 
opened  the  drawer,  in  which  there  were 
a  quantity  of  doubloons  and  not  the 
other  drawers,  in  which  was  deposited 
silver  and  other  coins  or  money ;  and  as 
the  said  Jose  Maria  who  was  hid,  was  all 
the  time  observing  him,  he  immediatelv 
came  upon  him  by  surprise,  together  with 
the  negro  Jose  \1toriano,  and  they  de- 
tected him  with  one  doubloon  in  his 
band,  which  they  took  from  him,  and  put 
back  into  its  ])lace  ajgain,  and  kept  the 
keys ;  that  this  relation  of  what  had  pas- 
sed was  made  to  him,  the  deponent,  by 
the  aforesaid  negroes,  immediately  on 
his,  the  deponent  s,  return  to  this  port, 
from  tbe  island  of  St.  Margarita,  being 
bis  last  voyage :  that  he,  the  deponent, 
afterwards  proceeded  to  examine  his 
book-case,  or  desk,  and  his  money; 
and  by  taking  an  account  of  what  had 
bten  sold  during  his  absence;  there  was 
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not^e  quantity  of  money  tbert  ougbl 
to  have  been,  there  beine  deficiepL  ac- 
cord in  z  to  his  moderate  cuculation^  from 
three  hundred  aiKl  fifty  to  four  hundred 
hard  dollars;  and  he,  the  dcpoaent|  sus- 
pecting that  the  said  negro,  PeA^  ^^^ 
been  guilty  of  this  robbery  (for  of  jil.the 
persons  employed  in.  bia  vardiouie  he 
entertained,  the  highest  confidenciQ^  he 
made  application  to  the  said  Pedro  Ruiz, 
requiring  him  to  make  good  this  defi- 
ciency, who,  in  reply,  assured  him, that  he 
knew  nothing  of  the  robbery ;  that  thero 
was  the  said  negro,  and  he  might  punish 
him  in  a  legal  manner,  or  that  he  might 
i)o  with  him  as  he  mi^t  think  proper; 
but  as  to  lumself  (Rui^  be  would  not  pay 
any  thine;  that  m  consequence  of  this 
answer,  he,  the  <leponent  came  to  the 
determination  to  sue  him  for  his  money 
at  law ;  but  that  a  short  dme  after,  Don 
Juan  Carthan,  and  other  friends  inter- 
fered; whereupon,  he,  this  deponent, 
declined  going  to  law,  as  he  bad  at  first 
intended.  That  this  is  all  that  has  oc- 
curred relative  to  the  matter  in  question, 
and  is  the  truth,  on  his  aforesaid  oath, 
which  he  confirms,  and  will  always  re- 
peat the  same  when  required ;  that  he  ia 
thirty-two  years  of  age.  The  aforee^ing  ^ 
was  then  read  to  him,  and  he  dedar^  the 
same  to  be  correctly  written,  and  he 
signed  hereto,  together  with  his  honor 
tbe  said  judge,  which  I  attest. 

(Signed)  Farfan* 

^Signed)  Dominoo  Rodriouez. 

&fure  me       Franc*  de  Castro. 

Tn  the  Port  of  Spam,  on  -the  twenty 
fifth  day  of  Jtrne,  in  the  year  one  thou, 
sand  eight  hundred  and  two,  1,  the  notaiy^ 
in  pursuance  of  the  order  pronounced  bjy 
decree,  on  this  day,  by  bis  honor,  the 
judge  of  the  second  election,  1>y  commis- 
sion that  vras  confened  on  him  during 
the  absence  of  the  judge  of  tbe  first  elec- 
tion, which  said  decree  is  inserted  at  fo. 
69  m  these  proceedings,  that  by  hia 
order,  I  have  annexed,  and  have  added 
thereto,  the  evidence  brouzht  forward  by 
the  parties ;  and  I  now  cfeliver  them  to 
Don  Diego  Antonio  de  Aicala,  the  attor- 
ney of  Carlos  Gonzalez,  for  him  to  allege 
hereto,  as  by  right,  which  I  attest. 

(Signed)  Castro. 

To  his  Honor,  the  Judge  of  the  first 
Election  : 

Don  Diego  Antonio  de  Aicala^  tbe  at- 
torney of  Carlos  Gonzalez,  a  free  iniilatto, 
now  confined  in  the  prison  of  this  port, 
for  the  robbery  he  is  accused  of  having 
committed  on  Pedro  Ruiz  of  two  thou- 
sand hard  dollars  and  upwards,  which 
said  Ruiz  said  he  had  in  his  shop  or 
room,  in  a  trunk  that  was  broke  open  on 
the  seventh  day  of  Decemiber  last,  be- 
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^ftt  ^\^w^  vn^nmnrg  tad 

iMf  i«i   r^x    pbetm^  tad 

Vrwi  th<  MOMnrj,  h  n  miflc&t,  that 

•J'^.^iMt  p*.:%  v.lS  reffKCt  to  th«  ro^ 
li<r^7  h^  M  4ky^««il  fAhy  tbe  perK^n  wp- 
l^yt^'t  lA  t4  r«U^,  M  DO  ooc  of  the  «:i- 
ii#-M^«  h%%  4ecUr«4  hsving  teen  t?ie 
r/^.miM  'ya  of  tix  aetf  nor  anj  tetxrn 
«ri«t4T«r,  on  hit  fiit,  that  cao  opente 
M  ft  pfv«f  4;^iriU  fain,  or   ercn  mjr 

'ttfti  firtt  fkfK/ttiKin  of  Terea  Alen 
tt^.rtiy  #.f(T««^i,  *iiftt  on  tbe  MJd  m- 
vMiib,  U><  tftw  CftrUrt  put  bry;  that  ihe 
Wi^derJ  ti>m  jp>od  evenin^^,  that  the  taw 
him  tnU:r  U**'.  Ii'^ite  of  i'edro  Kutz,  and 
•peak  lo  l^fMa  Cai(ler^#n ;  aiid  ttiat  after- 
wa#il8  fth«  M«r  him  deptrt,  hy  the  bark 
wa/p  ff'/m  tfae  Iiohm  of  the  laid  Ruiz, 
UF»ard%  the  trater-tide. 

lU  mooikI  depotitkiD,  being  that  of 
Jot^ph  fU/lriKuez,  eipreik%r«,  thai  he 
•p«/ke  with  hirn  the  wme  evenini^  at  his 
otrn  fUftr,  ami  that  after irardi  he  did  not 
knttw  where  he  witriL 

The  third  d«(»o%iljon,  is  that  of  Cyprian 
Villafiijf  ha,  whif  h  ftxpretMti,  that  he  on 
the  «4iiie  day,  hrard  it  rep«jriefl  that  Kuix 
hart  hrrii  roUird ;  arvl  that  liiiario  Ar- 
fiaiirl  ififormrd  kiim,  that  he  had  seen 
i'Mt\o%yiin%  hy  towards  the  house  pas- 
Mif(f:  of  Unix:  and  that  he  afterwards  saw 
hi  Ml  rome  out  again,  and  proceed  to- 
wards his  own  home;  but  he  does  not 
My,  that  the  said  Carlos  carried  any 
thing  III  his  hanils,  or  about  his  per- 
son :  and  of  th<:  same  complexion  are  all 
the  othrr  depfisitions,  without  its  being 
|ifissilihi  u>  infer  from  tlicm  any  proof  of 
gnilt  wliHlQVcr  against  my  client;  hut 
Aukly  a  slight  luipicioo  iiid  tbe  cucuid- 
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_  as  yet  fiAccfl  yea 
fnm  Qcc  haTtcg  a  pcnoa  oca 
or  rrr-.Tc  brr.  And  the 
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ber,  probably  rcsdlcd  6oa  the 
tive  of  fear;  far  which  ausc  aiui  sub- 
ftaatsslreasooi,  ihlsbcrdeposi'jococ^-t 
to  be  eooMdercd  x%  null,  aod  of  do  ef  ecL 

To  this  may  i«  adic\!,  ihitthi*  ^vir 
ycung  girl  had  been  seduced  ac*i  per- 
suaded to  make  this  dcpo«itwD,  ly  i~c 
officers,  Josef  Flores  afid  IU:acI  Cnan- 
do,  as  plainly  may  be  seen  ty  :..c 
depositioos  of  Cathaiina  Vega  acd  Ci  n- 
cepcioo  CelidoDia,^oDduct  mo&t  assur- 
edly worthy  of  punishment  on  lho*e  v  f- 
6cers  for  such  abuse  of  tbeiroffice,  <o  dc- 
grading  to  the  judicial  authority,  art 
preiudicial  to  my  suffering  client 

The  only  deposition  that  is  met  with 
in  the  summary,  that  can  in  any  luuiner 

Jrejudice  my  clieott  is  that  of  Juan  de  la 
(osa ;  but  m  the  same  it  is  remarked, 
that  tbe  contents  endeotlT  manifest  ani- 
mosity arising  from  an  old  grudge.  From 
this,  and  the  witness  being  an  artfiJ  de- 
signing person,  and  a  man  of  no  repute, 
no  credit  whatever  is  due  to  him ;  and  in 
like  manner  should  be  considered,  that 
whereas  he,  the  said  witness,  facing  a 
poor  daY-labourer,  would  he  put  up  with 
a  loss  of  fifty  Portugal  pieces,  to  avoid 
engaging  himself  in  a  civil  suit,  when  by 
his  depositions  he  solicits  a  crimiual 
suit  t  nercby  is  rendered  very  evident, 
his  animosity  and  deceit,  and  conse* 
qucnlly  that  said  witness  is  deserving 
of  contempt. 
Carlos  in   hit  deposition   positively 
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deoies  having  committed  the  robbery 
he  is  accused  of,  and  confesses  and  de- 
clares that  he  has  not  incurred  anj  other 
Kilty  than  having  an  intrigue  with 
liz's  girl;  this  he  confirmed  when  the 
eiamination  of  them  both  was  taken  face 
to  face,  notwithstanding  all  the  ques- 
tions, cross-questions,  and  cross-exami- 
nations that  were  adopted  to  make  him 
any  way  deviate  therefrom.  There  is 
no  doubt  but  Carlos  committed  a  crime 
by  havine  illicit  commerce  with  this 

girl,  but  this  in  a  man  in  his  condition  of 
fe,  ought  not  to  t>e  lejgally  alleged  against 
him,  unless  his  wife^  as  bein|(  the  sole 
party  aggrieved,  should  require  it.  From 
this  circun::stance,  we  ought  (judging 
rationally)  to  surmise,  that  Uuiz  being 
jealous,  and  feeling  himself  hurt  by  what 
ne  conceived  to  be  an  injury,  adopted 
this  mode  of  revenge,  by  inventing  this 
slanderous  accusation  to  appease  his  own 
anger,  attributing  and  laying  to  the 
charge  of  him,  Carlos,  a  crime  he  was 
not  capable  of  committing,  or  any  other 
person  of  even  less  repute,  especially  in 
the  time  present,  when  justice  is  dis- 
pensed and  administered  with  rectitude 
without  distinction  of  persons. 

It  appears  by  the  proceedings  substan- 
tiallv  proved,  that  Pedro  Ruii  has 
sundry  times  pretended  to  have  been 
robbed;  that  he  never  attempted  to 
vrove  the  robberies  that  he  said  had 
been  committed  on  him,  to  vindicate 
his  honor ;  for  which  reason  he  was  dis- 
gracefuUv  turned  away  from  the  places 
wherein  he  had  been  employed.  It  is 
therefore  very  probable,  that  on  this  oc- 
casion, he  may  have  deceitfully  ma- 
chinated or  invented  this  story,  to 
execute  his  revenge;  for  he  that  is 
capable  of  committing  one  offence,  is 
caMible  of  committing  a  hundred. 

The  contradiction  that  is  evident  in 
the  depositions  of  this  accuser,  of  Febles, 
and  of  Rodriguez,  must  convince  us, 
without  a  shadow  of  doubt,  that  there 
exists  artifice  and  evil  intention ;  and  it 
is  also  evident,  from  the  other  deposi- 
tions, that  Ruiz,  from  the  manner  of 
his  having  commenced  trade,  and  the 
actual  business  transacted  by  him,  could 
not  be  possessed  of  sufficient  funds  to 
sustain  a  robbery  of  two  thousand  dollars 
and  upwards,  as  has  been  stated  that  he 
was  robbed  of;  and  that  on  the  day  fol- 
lowing, he  should  engaj^e  in  purchases 
and  sales,  without  betraying  the  slightest 
want  of  money,  nor  any  aisquietude  of 
mind  in  consequence  of  such  a  loss,  which 
certainly  would  naturally  have  caused 
him  vexation,  especiallv  wlien  it  is  known 
that  he  is  not  very  liberal.  It  also  ap- 
pears by  the  proceedings,  tliat  the  said 
Ruiz  has  in  his  house  a  negro  slave 
nluned  Pedro,  known  general^  in  this 


place  to  be  a  thief,  for  which  bad  pro- 
peosily  be  was  sold  by  his  former  master ; 
and  that  the  said  negro,  as  a  sample  of 
hit  ingenuity,  some  few  days  alter  the 
commencemtatofthiscauw^  cooimltted 
a  robbenr  on  Don  Domingo  HodHguez, 
a  neighbour  of  hismasler^  of  tf  certain 
sum  or  monegr,  by  breaking  open  a  desk 
or  book-case ;  and  thatthe  said  Ruiz  had 
compromised  the  matter  with  Rodriguez, 
that  the  affair  might  hot  transpire^  and 
to  prevent  any  discredit  attaching  to  his 
accusation  that  he  had  made  against  my 
client.  Not  one  of  the  witnesses  deposes 
an^rthingflirther,  than  having  seen  Carlos 
go  in  and  come  out  of  the  house  of  Ruiz, 
and  proceed  to  his  own  home  in  a  short 
space  of  time ;  from  which  it  may  be 
very  justly  inferred,  that  in  this  space  of 
time,  he  could  not  have  accomplished 
the  breaking  open,  the  theft,  and  the 
concealment  of  so  considerable  a  sUm  of 
money,  the  chief  part  of  which  was  in 
silver  as  stated  by  the  accuser.  With 
more  reason  might  said  Ruiz  have  attri- 
buted this  robbery  to  his  concubine,  and 
others  of  her  family,  who  were  always 
on  the  spot,  as  also  his  negro— persons 
who  are  poor  and  wretched— and  not  tax 
my  client  therewith ;  being,  as  he  really 
is^  a  man  of  property,  as  was  proved  by 
the  legal  measure  of  the  attachment 

For  all  these  reasons,  it  should  be 
justly  supposed,  that  the  robbery  was 
fictitious;  and  were  it  real,  that  the 
same  was  committed  by  the  other  indivi- 
duals and  servants;  that  the  acnlsatiun 
was  made  ibr  the  purpose  of  revenging 
himself  for  the  supposed  iosiilt,  as  I 
have  herein  before  expressed,  or  perhaps 
it  might  have  pnDceeded  from  envy  (that 
generally  is  the  vice  of  the  ambitioiis),  at 
obfsrving  that  my  client  had  a  larger 
capital  than  himself^  and  from  his  good 
conduct  well  established,  and  wlio  by 
the  integrity  of  his  dealings  has  acquired 
the  confidence  of  the  most  considerable 
merchants  and  traders  in  this  port 

In  conclusion  I  declare  that  my  client 
is  not  guilty,  either  by  confession  or 
proof,  accordins  to  the  merits  of  the  pro- 
cJBedings ;  bilt  from  the  same  it  appears, 
that  Ruiz,  by  an  offence  to  justnne  and 
law,  has  proceeded  with  a  depraved  in- 
tention in  such  a  manner,  that  I  am  of 
opinion  he  deserves  to  be  pronbunced 
a  false  plaintiff,  and  slanderous  acenser. 
Therefore  by  law  and  strict  justice,  for 
the  complete  vindication  of  the  fame  and 
character  of  my  client,  and  as  a  tribute 
due  to  the  public  tranquillity,  he,  the 
accuser,  ought  to  be  condemned  in  the 
penalty  enacted  by  law  of  retaliation; 
Which  is  the  same  jpenalty  tir  punish- 
ment that  would  be  inflicted  dnthear- 
clisedparty  were  the  crime  proved  again»t 
bira  ^  as  i^.  law  iMs,  tit.  1>  pa.  f,— incur- 
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ring  tha  tame  by  the  act  of  wiihiog  or 
ttttenptiiig  to  drop  the  accusation,  a(Ur 
the  tame  was  made,  pretending  not  to 
understand  the  cause,  or  afiecting  igno- 
rance thereof,  hm  SO,  tit.  1,  {•  7;  or 
otherwise,  by  an  arbitrary  punishment, 
u  is  expressed  by  Bolanos  Parr  8,  N*. 
19. ;  as  also  in  the  indemnification  of  the 
costs,  damages,  and  prejudices  that  my 
client  has  sustained  from  his  long  im- 
prisonment that  he  has  suffered,  and 
still  suffers:  that  such  sentence  may 
operate  in  future,  to  deler  and  prevent 
such  proceedinffS,and  conduct  so  cnntrary 
to  tlie  laws,  both  human  and  divine, 
and  that  may  serve  as  an  example  to 
other  evil-minded  persons,  I  thus  repre- 
sent to  you,  preferring  a  request  as  may 
be  most  fitting  and  just. 

I  request  your  honour,  as  the  delivery 
of  the  copy  was  duly  performed,  that 
you  nay  be  pleased  to  decree  in  manner 
u  hereinbefore  requested,  pronouncing 
mvsaid  client  to  t>e  free  and  absolved  from 
all  crime,  with  reservation  to  him  of  his 
right  to  sue  and  claim  whensoever  it 
may  Im  suitable,  from  ail  those  who  have 
been  the  authors  of  his  prejudice;  con- 
demning his  accuser  in  the  costs  incurred, 
<ir  that  nay  yet  Im  incurred ;  the  same 
being  justice,  which  I  implore ;  and  I 
awear  I  have  no  sinister  motive,  also  the 
needful  &c. 
(Signed)    Diioo  Antonio  db  Alcala. 

On  reference  to  the  acU,  and  whereas 
this  cause  b  substantiated  by  commission 
of  his  cxccllencv  the  governor  and 
captain-general,  the  said  cause  must  be 
transmitted  to  him  by  the  hands  of  the 
DOtaO'  hereof^  at  the  same  time  with  due 
observance  of  all  the  forms  as  usual  and 
customary. 

(Signed)       Jph.  Fran**.  Faefan. 

It  was  thus  decreed  by  his  honor  the 
judge  of  the  first  election  of  this  island 
of  Trinidad,  who  signed  the  same  in  the 
Port  of  Spain  on  the  tixth  day  of  July  in 
the  year  one  thousand  eight  hundred 
and  two. 

Before  me    Fran**,  dr  Castro. 

I  made  known  the  same  to  the  peti- 
tioner, or  defendant's  attorney,  which  I 
attest 

(Signed)  Castro. 

I  notified  and  made  known  the  same 
10  Pedro  Ruix,  which  I  attest. 

(Signed)  Castro. 

And  the  same  legal  service  I  performed 
on  the  advocate  of  Luisa  Calderon, 
which  I  attest. 

(Signed)  Castro. 

To  his  Honor  the  Judge  of  the  first 
Election : 
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tornev  of  Carlos  Oonzalea,  in  the  cri- 
minal cause  that  has  been  rrosecuttd 
against  him.  for  the  robbery  that  he  was 
accused  of,  do  appear  before  your  honor ; 
and  in  due  and  legal  form,  I  represent 
to  you,  that  for  the  more  fully  substan- 
tiating the  evidence  produced  on  this 
behalf,  and  in  due  observance  of  the 
copy  of  the  process  pending,  I  request 
your  honor  will  be  pleased  to  order  the 
personal  appearance  of  Dom*.  liodrig'., 
and  of  Pearo  Perex,  that  they,  on  their 
solemn  oath,  may  declare — the  former  uf 
these,  whether  it  is  true,  lliat  some  few 
days  back,  being  in  confidential  conver- 
sation with  Juana  Talaveia,  the  wife  of 
Carlos,  he  tuld  her,  that  tlie  aforesaid 
Pedro  Peres,  within  a  few  days  back,  liud 
adjusted  the  accounts  of  Tcdro  Ruiz,  and 
according  to  th#^  money  he  had  in  hand, 
previous  to  the  purchases  and  sales  that 
ne  had  transacted,  subsequent  to  the 
commencement  of  this  cause,  and  what 
he  now  actually  possessed  in  cash,  he 
liad  come  to  the  positive  knowledge,  that 
there  had  been  no  robbery  whatever 
committed,  and  tliRt  said  robbery  was 
merely  a  supposition  of  Kuiz.  And  that 
the  aforcsaia  Pedro  Perez  may  make 
bis  deposition  with  respect  to  the  same, 
as  also  whether  he  did  or  not  inform 
Itodrigues  and  other  persons,  that  what 
he  had  before  deposed  proceeded  from 
doubts  in  his  mind,  and  fear  of  erring. 
And  when  these  depositions  shall  be 
taken,  that  the  same  be  annexed  to  the 
acts  and  evidence  already  given,  that 
they  may  operate  the  etlcct  as  may  be 
suitable.'  And  accordingly,  I  request 
your  honor  will  thus  order  and  decree, 
the  same  being  justice  that  1  require, 
and  I  swear  the  needful  &c. 
(Signed)     Dieqo  Ant*,  de  Alcala. 

As  decreed  already  this  same  day  to 
the  memorial  of  the  same  petitioner. 

(Signed)       Farfan. 

It  was  thus  decreed  by  his  honor,  the 
judge  of  tlie  first  election  of  tliis 
ishind  of  Trinidad,  who  signed  the  same 
in  the  Port  of  Spain,  on  the  tixth  day  of 
July^in  the  year  one  thoH$and  eight  hun- 
dred and  two^  which  I  attest. 

Before  me  Fram^.  de  Castro. 

I  made  the  same  known  to  the  petiti- 
oner, which  I  attest. 

(Signed)  Castro. 

There  being  first  duly  observe<l  the 
usual  forms  and  solemnities,  1  delivered 
into  the  hands  of  his  excellency,  the  go- 
vernor, these  proceedings,  in  pursuance 
of  the  decree,  which  I  attest. 

(Signed)  Castro. 

Duly  considered  and  examined  these 
proceed'mgs:  it  is  hereby  declared,  that 
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the  robbery  was  cooimilted  bj  Garbs 
Gonzalez  according  to  tbe  evidence,  and 
other  ^circumstances  ezprcsued  in  this 
cause;  and  in  consequence  thereof,  in- 
clining to  equity  and  roercv,  he  is  hereby 
condemned  to  perpetual  banishment 
from  this  island,  to  a  fine  of  one  thousand 
eight  hundred  hard  dollars,  to  pav  all  the 
costs  of  this  process,  and  to  labour  on 
the  public  works  till  the  terms  of  this 
his  sentence  shall  be  fulfilled;  which 
said  fine  shall  be  applied  to  indemnify 
the  said  Pedro  Ruiz.  And  the  Mulatta 
Luisa  Calderon  shall  be  set  at  liberty,  and 
considered  to  have  expiated  her  offence 
by  the  long  imprisonment  she  has  suf- 
fered. 

(Signed)        Tho*.  Picton  . 

It  was  thus  pronounced,  decreed,  and 
signed  by  his  honor  the  governor  and 
captain-seneral  of  this  windward  island 
of  Trinidad,  who  signed  the  same  in  the 
Port  of  Spain,  on  the  third  day  of  August ^ 
one  thousand  eight  hundred  and  two; 
which  I  attest  • 

Before  me    Fram**.  db  CAsno. 

On  the  same  day,  I,  the  notarv,  pro- 
ceeded to  the  royal  prison ;  and  being 
therein,  I  notified  and  made  known  the 
aforegoing  sentence  to  Carlos  Gonzalez, 
who  having  heard  the  same,  he  was  fully 
made  acquainted  therewith,  which  I  at- 
test (Signed)  Castbo. 

In  continuation,  I  notified  the  same  to 
his  attorney  Don  Diego  Antonio  de  Al- 
cala,  which  I  attest. 

(Signed)  Castro. 

And  in  continuation,  I,  the  notary, 
being  in  the  said  royal  prison,  and  there 
being  also  present  Luisa  Calderon  and 
her  guardian  Don  Juan  Bermudez,  to 
them  personally  I  notified  and  made 
known  the  aforegoing  sentence,  who  ac- 
cordingly became  acquainted  therewith, 
which!  attest 

(Signed)  Castro. 

In  continuation,  I  proceeded  to  the 
house  of  Pedro  Ruiz,  to  whom  I  made 
known  the  aforegoine  sentence,  who 
heard  and  understood  the  same,  which  I 
attest.  (Signed)  Castro. 

In  continuation,  and  on  the  same  day, 
I  notified  the  same  to  Pedro  Josef  Perez, 
which  I  attest 

(Signed)  Castro. 

The  like  notification  I  served  on  Juana 
Talavera  personally,  which  I  attest 

(Signed)  Castro. 

I  delivered  over  these  proceedings  to 
the  official  person  to  be  taxed.  whKh  I 
attest.  (Signed)  6 


A.  D.  IMS.  [114 

N.B.  That  the  offloerBaihalChaiido 
has  executed  seven  services  out  of  town, 
and  forty  in  this  city  or  port,  and  the 
officer  Jose  Flores  has  executed  soUeen 
in  this  port 

(Signed)  Castbo. 

Taxation  of  the  Cott$. 

To  his  honor,  the  judge,  for  13 
decrees,  at  3  reals  each  •  •  •  •    S4 

To  one  common  and  four  ditto 
interlocutory,  at  4  reals  each    SO 

To  34  depositions,  at  4  reals 
each 90 

To  a  legal  diligence  of  attach- 
ment and  deposit* 10 

To  one  confession*** •••••••      8 

To  3  surveys  at  6  reals  * 13 

To  assigning  an  advocate  ***•      4 

To  0  confirmations  of  deposi- 
tions at  3  reals  •  •••• 38 

To  perusal  or  sight* * *•  114 

330 

To  the  Interpreter  Bemnidet  far  5 
depontions,at4rea]s 30 

To  the  interpreter  TelliDeau,  3  de- 
positions and  8  confiroiatioQs,  at 
4reals •••.•••      44 

To  the  doctor  Do.  Wm.  WiUiami, 
foronevisit • •••••••      18 

To  the  notary  for  an  act  of  pro- 
cess.       8 

To  36  depositions,  at  8  rials**  388 

To  8  ditto  with  13  interrogptto- 
ries 170 

To  9  acts,  4  of  them  interloco- 
tOf7,at0ris[ls***«** 54 

To  39  notifications,  at  4  rials*  *  150 

To  31  legal  services,  at  3  riab    43 

To  3  acts  of  torture,  at  00  rials  130 

To  19  confirmatk>ns,  at  4  rials    70 

To  3  examinations  face  to  ftcOj 
atOrials-***  13 

To  5  notes  or  memorandums  ••      5 

To  4  attendances,  searchiDg 
the  houses  of  Gonzales,  Ruiiy 
and  Calderon,at  13  rials  *•    48 

To  14  presentments,  at  4  rials    50 

To  one  bail  bond   •*•    30 

To  3  certificates  of  defendants 
being  actually  in  prison,  at 

13 ••*•  34 

To  the  attachment  and  deposit 

of  the  effects  30 

To  one  confession •  13 

To  one  visit  on  survey  •••.«•  so 

Tooneditto   ••••  30 

To  one  acceptation  and  oath  or 

affidavit 8 

To  one  assignment  of  counsel 

or  advocate* 8 

To  one  power  of  attorney '  *  *  •  10 
To  one  delivery  and  filing  the 

proceedings 8 

To  one  sentence * *  13 

To  94  leaves  of  writing  al  1| 

rials* .TTr.....:  141 


il§]         45  GEORGE  IIL        Proceedings  againsi  Tkamoi  Picion,  Esq.        [410 


To  ooamoo  paper 


1356 


ISM 

To  the  officer  lUfael,  7  services 
eicciitcd  ID  the  country,  and 
40  in  town 928 

To  tlw  officer  Josef  Flores,  16  ser* 
vices,et4rials C4 

To  taxings  these  costs-  • 135 

Rials  esfSl 

Total  two  thousand  two  hundred  and 

eighty  one  rials.   Taxed  iu  conformity  to 

law.    Port  of  Spain,  5tk  ofAuguU  1803. 

(Signed)    Bcnito  Lvcm  qx  Gokxalkz. 

RegMlaiitMMm 

To  tlie  memorials  of  Gonialei  and 

his  wife  with  sight  of  the  acts  -•  355 
To  Don  Jmn  Biirmudez,  for  his 

memorial  with  sight  of  the  acts*  •  149 

To  Pedro  Ruiz  for  two  memorials  •  •  S7 

To  Josef  Perez  for  one  ditto 0 

To  this  regulation 36 

Rials  549 
Total  6ve  iKUfidredaDd  forty- nine  rials 
Date  as  aforesaid. 

(6igped)       42oii2Aicz. 

To  His  Honor  tlie  Governor  General : 

Carlqs  Gonzalez  of  this  place,  now  con- 
fined in  the  public  prison  for  the  robbery 
committed  on  Peoro  Ruizi  wliicb  said 
robl)ery  has  been  laid  to  my  charge,  do, 
in  due  and  leg»l  fonn»  appear  before  your 
honor;  and  represent  to  you,  that  the 
official  notary  has  notified  and  made 
known  to  me  the  definitive  sentence  pro- 
nounced by  your  excellency,  by  which  I 
am  condemned  to  perpetual  banishment 
1  mm  this  inland,  in  the  fine  of  one  thou- 
tUousand  eight  hundred  hard  dollars,  and 
the  co8t9  already  incurred,  and  that  still 
mav  he  incurred.  In  consequence  thereof, 
and  that  with  the  money  iu  hand  and 
other  property  deposited,  as  appears  by 
the  acts,  there  exists  a  sufficient  amount 
to  pay  the  said  fine,  with  the  co^ls;  I 
luimbjy  request  from  the  benignity  of 
your  excellency,  that^'ou  may  be  pleased 
to  order  that  permission  be  granted  me 
to  remove  to  my  own  dwelling-house, 
wherein  my  confinement  shall  be  .strictly 
observed  and  continued,  oo  the  same 
conditions  and  terms,  {is  wcic  I  confined 
in  the  said  prison,  uniij  the  moment, 
arrives  for  mj[  departure  from  this  said 
iUand,  and  till  all  the  legal  ipcasures 
have  been  prac^tised,  as  usual  on  these 
occasions.  ]^t  the  same  time  granting 
q^e  the  favor  of  an  afitbentic  copv  of  the 
acts,  which  I  am  iu  w^it  of  for  tue  pur- 
poses as  may  suit  my  interests ;  and  ac- 
cordingly I  request  and  implore  that  your 
excellepcy  ma^  be  pleased  to  pronounce 
and  order  in  manner  as  J  have  petitioned, 


whereby  I  shall  eqjoy  &vor  and  Justice, 
as  solicited.  I  swear  the  same  has 
DO  sinister  motive ,and  the  needful,  &c. 

Furthermore,  for  the  greater  security  of 
my  person,  and  of  my  close  and  strict 
confinement,  as  hereinbefore  promised, 
I  am  ready  to  furnish  tlie  Icgiil  security 
for  close  confinement;  for  which  purpose, 
I  propose  as  my  bondsmen,  Don  uero- 
nimo  Bemaza  and  Josef  Barthellier.  I 
hope  your  excellency  will  approve  of 
them,  and  that  you  will  be  pleased  to 
grant  me  this  favour,  being  lustice— tii 
rc/ro.    For  my  lawful  husbimd, 

(Signed)  Juana  Talavera. 

The  deeree  must  be  put  in  force. 

(Signed)  Th.  Picton. 

His  excellency,  the  eovemor  and  cap- 
tain-general or  this  island  of  Trinidad, 
thus  ordered  and  signed,  on  the  fifth  day 
f^AmguU^  in  the  year  one  tkousamd  tight 
hundred  and  two. 

Before  me  Frak*'.  de  Castro. 

I  thereupon  immediately  notified  the 
same  to  the  petitioner  personally,  wiiich 
I  attest:  (Signed)  Castro. 

To  hia  Honor  the  Governor-general : 

Carlos  QcnxaltZf  now  a  prisoner  in  the 
public  prison,  in  the  most  humble  and 
respectnil  manner  do  eppear  before  your 
excellency;  and  represent  to  you,  that 
wliereas  there  aetually  exist,  in  the  pos- 
aeasion  of  Don  Miguel  Pietiy  (in  deposit), 
the  money,  the  vessel,  and  other  pro- 
perty and  effects  that  were  found  in  my 
possession  when  the  attachment  was  laid 
thereon;  and  therewith,  or  the  value 
thereof,  there  is  a  sufficiency  to  discharge 
the  fine  and  costs,  I  humbly  request  your 
excellency  will  be  pleased  to  orocr,  that  I 
mav  be  set  at  1it)erty  to  depart  this  island 
with  all  possible  dispatch ;  and  in  case 
the  property  attached  should  not  be  suf- 
ficient to  fulfil  the  said  payments,  the 
aforesaid  Don  Miguel  Pietry  will  become 
my  security  to  fully  pay  the  same ;  for 
which  piu'pose,  he  signs  this  my  petition. 
Under  these  circumstances,  I  hope,  from 
the  benignity  of  your  excellency,  that  you 
will  acrcae  to  my  request,  whereby  a  fa- 
vour will  be  conferred,  as  also  jubtice, 
which  I  solicit ;  and  I  swear,  &c. 

(Signed)  Juana  Talavera. 

(Signed)  Miguel  Pietry. 

The  high  constable  shall  conduct  him 
to  the  beach  or  quay,  when  his  embark- 
ation takes  pl^ce,  for  him  to  pursue  his 
destinajtion. 

(Signed)  Th.  Picton. 

His  excellency,  the  eoveroor  and  cap- 
tain general  of  this  island  of  Trinidad, 
thus  orderedi  end  signed  thereto,  on  the 
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tight%  day  of  Auguu^  in  the  jear  one 
thousand  eight  hundred  and  two. 

Before  me  Fran**,  de  Castro. 

I  notified  the  same  to  the  petitioner, 
on  the  date  as  aforesaid. 

(Signed)  Castro. 

On  the  aforesaid  day,  the  deputy  high 
constable  caused  the  said  Carlos  Gon- 
zalez to  be  conducted  to  the  beach  or 
quay  of  this  port ;  and  there  being  pre- 
sent thereon  the  master  of  the  launcn  or 
vessel,  D".  Josef  Esparragoca,  I  delivered 
the  said  Gonzalez  to  him,  putting  him  on 
board  of  the  said  vessel;  and  the  afore- 
said master  acknowledged  the  said  deli- 
very, and  passed  a  receipt  in  due  form ; 
and  he  signed  hereto,  together  with  the 
said  high  constable,  which  I  attest. 

(Signed)    Manuel  db  Garmindra. 

(Signed)    Josef  Esparrao*. 

(Signed)    Castro. 

To  the  Governor  General  : 

Juana  Talavera^  the  lawful  wife  of  Car- 
los Gonzalez,  do,  in  due  and  legal  form, 
appear  and  represent  to  vou,  that  for'  the 
perfecting  and  accomplishing  theconclu* 
sion  of  this  cause  that  has  oeen  prose- 
cuted against  my  said  husband,  it  is  fit- 
ting that  D*.  Miguel  Pietry,  the  deposi- 
tory of  the  effects  that  were  attacned, 
should  furnish  a  proper  account  of  the 
said  deposit,  with  the  particulars  of  the 
charges  and  disbursements  that  he  may 
have  made  by  order  of  the  Court ;  as  also 
of  the  freights  that  have  been  earned  and 
acquired  By  the  vessel  during  the  time 
the  said  vessel  was  under  his  control; 
and  that  I  may  have  perusal  thereof  al- 
lowed me,  that  I  may  be  enabled  to  re- 
mark thereon,  as  may  be  suitable  and 
conformable  to  my  just  riehts.  I  there- 
fore request  your  excellency  may  be 
pleased  to  order  and  decree  accordingly, 
the  same  being  justice  that  I  require,  &c. 


(Signed) 


Juana  Talatera. 


**  As  requested." 

(Signed)       Th.  Picton. 

It  was  thus  decreed  by  his  honor  the 
governor  and  captain-general  of  this 
windward  island  of  Trinidad,  on  the  nine' 
Uenth  day  of  August,  in  the  year  one 
thousand  eight  hundred  and  two,  which 
I  attest. 

Before  me  Fran*,  de  Castro. 

I  notified  the  same  to  the  petitioner, 
which  I  attest.        (Signed)     Castro. 

The  like  notification  I  served  on  the 
deposKory,  Don  Miguel  Pietry,  which  I 
attest.  (Signed)    Castro. 

To  His  Honor  the  Governor  and  Cap- 
tain General : 

Juana  Talavera,  the  lawfid  wife  of  Car- 
TOL.  XXX, 


Ids  Gonzalei,  before  your  excellencr  do 
in  due  and  legal  manner  appear,  ana  re  • 
present  to  vou,  that  a  long  time  has 
transpired,  that  the  schooner  which  was 
attacned  has  been  at  anchor  in  this  poit 
without  being  employed,  by  which  jg^at 
prejudice  and  loss  accrues  from  this  de- 
Jay;  I  request  your  excellency  will  be 
pleased  to  order  the  same  to  be  valued 
fay  Rafael  Antoneli,  the  ship-carpenter, 
and  some  other  person  that  may  be 
named  by  the  oouit,  that  the  same  may 
be  sold  at  public  sale ;  and  appointing  for 
that  purpose,  by  virtue  of  this  act,  the 
twenty-first  day  of  the  present  month, 

fivine  previous  notice  of  said  public  sale, 
y  bills  posted  up  on  the  public  places. 
I  therefore  request  your  excellency  will 
be  pleased  to  order  and  decree  accord- 
lo^lyy  the  same  being  justice  that  I  so- 
licit, and  I  swear,  &c. 

(Signed)  Juana  Talavbra. 

'  **  As  requested,  with  all  dispatch.'^ 
(Signed)  Th.  Picton. 

It  was  thus  decreed  by  his  honor  the 
govemof  and  captain-general  who  signed 
the  same  in  the  Port  of  Spain,  on  the 
nineteenth  day  rf  August,  in  the  year 'one 
thousand  eight  hundred  and  two  wluch 
I  attest. 

Before  me  Fran**,  de  Castro. 

I  notified  the  same  to  the  petitioner, 
which  I  attest.        (Signed)    Castko. 

On  the  same  day  I  notified  to  lEitJM 
Antoneli  the  aforegoing  nomination,  as 
an  appraiser ;  and  on  his  being  acquaint- 
ed therewith,  he  declared  that  he  had  ac- 
cepted and  does  accept  the  said  nomina- 
tion, as  an  appraiser ;  and  he  made  oath, 
on  God  our  Lord,  and  on  the  siso  of  the 
Cross,  to  act  therein  truly  ana  impar- 
tially, and  he  did  not  sign  hereto,  as  he 
could  not  write;  and  J,  the  said  notary, 
signed  hereto,  which  I  attest 

(Signed)        Fran**,  db  Castro. 

In  continuation,  his  excellency  the  ^- 
vernor  having  nominated  Juan  Bautista 
Loroselo  as  the  other  appraiser,!  notified 
the  same  to  him  accorainely,  and  on  his 
beine  acquainted  therewith,  he  declared 
that  he  had  accepted  and  does  accept  the 
said  nomination ;  and  he  made  oath,  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross,  to  act  as  such  truly  and  impar- 
tially :  he  did  not  sign  hereto,  as  he  could 
not  'write ;  and  I  the  said  notary  signed 
hereto,  which  I  attest. 

(Signed)        Fran",  de  Castro. 

Immediately  afterwards,  there  appear- 
ed in  the  hall  of  my  office,  the  two  ap- 
praisers that  had  been  nominated,  and 
they  declared,  that  in  purstiancc  of  the 
charge  conferred  on  them,  they  had  in- 
'spected  ind  turrejec^  with  all  tluie  'and 
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fMssible  attentioBt  Iho  schooner  in  quea- 
tioD;  and  ir  hor  ac|ii^  •Uto.  Ibey  value 
the  bull  and  inasU  at  one  ibowand  hard 
dollars,  and  ber  boati  being  in  good  trim, 
tbe^r  valued  at  eighty  dollan;  which  laid 
aslimale  tbcjr  declared  tbey  bad  made 
without  fraud  or  collusion,  on  Ibeir  path 
as  aforesaid :  they  did  not  sign  hereto,  as 
thev  could  not  write.  I,  the  notary,  sign- 
ed hereto,  which  I  attest. 

(Signed)       Fran**,  nc  CiSTao. 

On  the  tweniieth  of  the  pre$eni  month 
wfAuguti^  there  personally  appeared  in 
the  ball  of  my  office  Juana  Talavera,  and 
she  declared  that  for  the  imrpose  of  esti  * 
mating  the  sails,  cordage,  and  rigging,  she 
nominated  Juan  Zenteno,  a  competent 
person,  and  experienced  in  these  articles. 
(Signed)  CASTao. 

Immediately  afterwards,  I  notified  to 
Juan  Zenteno  the  aforesaid  nomination, 
and  he  being  acquainted  therewi|h,  he 
declared,  that  he  had  accepted  and  does 
accrpt  the  afor^ing  nomination,  and  he 
made  oath  on  God  our  lord,  and  on  a 
si^n  of  the  Cross,  to  fulfil  the  same  with 
strict  fidelity,  and  he  signed  hereto, 
whirh  I  attest. 

(Signed)      Zentbho. 
Before  me  Francisco  db  Castro. 

On  the  same  day,  there  personally  ap- 
peared in  my  office,  Juan  Zrateno;  and 
ne  decbured,  that  in  pursuance  of  the 
charse  conferred  on  him,  he  had  inspect- 
ed the  sails,  cordage,  and  rigging,  and 
other  furniture  of  the  schooner  in  ques- 
tion, and  expressed  in  these  proceedings, 
and  according  to  the  actual  state  thereof, 
he  had  valued,  and  does  value  the  same 
at  two  hundred  and  forty  bard  dollars ; 
which  said  estimate  he  declared  havinc 
made  to  the  best  of  his  knowledge  and 
understanding,  without  fraud,  or  collu- 
sion, as  he  had  promised  to  do  on  his 
oath  as  aforesaid,  and  he  signed  hereto, 
which  I  attest. 

(Signed)      Juan  Zentbno. 
Before  me  Francisco  db  Castro 

I  cited  Juana  Talavera,  which  I  attest. 
(Signed)  Castro. 

I  cited  or  summoned  the  drummer,  by 
means  of  Manuel  the  officer,  which  I  at- 
test. 

(Signed)  Castro, 

I  cited  or  summoned  the  common 
crier,  by  means  of  th^  san^c  officer,  wliich 
I  attest. 

(Sgned)  Castro. 

In  the  Port  of  Spain,  in  the  windward 

Sland  of  TriuiUad,  on  the  twcnt^-Jirit 
y  of  August^  in  the  year  one  thousand 
eight  hundred  and  two,  his  honor  Don 
John  Black,  ordinary  judge  of  the  second 
citclioo  tbeno^  comaaiisio^d  by  bit  ex- 


cellency the  governor  lo  transacl  this 
legal  measure,  and  attending  foi  this 
purpose,  on  behalf  of  the  Court  in  the 
public  place,  as  is  usual  and  customary,  at 
eleven  o'clock  in  tlie  morning  to  effect 
the  sale,  transfer,  and  aucUon  of  the 
schooner  mentioned  in  these  acts,  and  it 
being  first  announced  by  beat  of  drum, 
and  afterwards  by  the  mou^h  of  Silvestre, 
a  black  slave,  who  acted  as  eonunon  crier, 
there  not  boiua  a  regular  one,  who  pub- 
lished with  a  loud  voice  "  is  there  any 
**  one  here  who  is  inclined  to  bid  for  a 
H  schooner,  with  all  the  si^ilSf  cordage, 
*'  boatand  other  appurtenances,  belonging 
<'  to  her  for  the  purposes  of  navigation  in 
**  their  actual  state,  being  the  property  of 
^  Carlos  Gonsalex,  the  whole  thereof  va- 
'*  lued  at  the  sum  of  one  thousand  three 
'*  huudred  and  twenty  hard  dollars,  let 
"  them  coipe  forward,  as  tlwy  are  now 
"  admitted  to  bid ;  and  the  same  will  be 
**  sold  to  the  highest  bidder  at  twelve 
**  o'clock  precisely,  by  the  clock  or  watch 
^  iben  pouitcd  to."  The  said  public  sale 
was  tiius  published  sundry  times,  but  no 
bidder  o&red  in  conseciuence  thereof, 
and  the  limited  time  havmg  expired,  his 
honor  ordered  this  act  to  be  suspended, 
and  he  signed  hereto,  the  witnesses  being 
Don  Dionicio  Urbanexa,  and  Don  Jose 
Alvares,  residing  herein,  who  were  pre- 
sent, which  I  attest. 

1809  Felfmaty  14<ib.^ Account  of  the  ex- 
penses, incurred  by  the  schooner  be- 
longing to  Carlos  Gonzalez,  while 
under  the  management  of  Don  Miguel 
Pietry,  by  order  of  the  Court,  rti  ;— 

„  95lh.  uf  biscuit  •  •  •  •  dolbirs    9  0 

„  36lb.  of  cured  beef 8  4i 

„  97  lb.  of  oakum  at  1^  rials 

per  lb. • 6  H 

„  1  barrel  of  tar 18  0 

„  38  days  work  of  caulkers  at 

8  dollars  •  •  •  t •  •  •  •  76  0 

"  4  cuipty  cabks 6  O 

„  15lb.  of  oakura^  at  ll  lials 

per.lb. a  4i 

„  8  bottles  of  rum 0  4\ 

March  10.— 86)b- of  biscuit  •  •  •  •     8  0 

„  2jJb.  of  salt  fifih 8  0 

„  Clearances  and  dispatching  88  0 

„Toafbig 3  7 

M  To  a  line  ftir  do 1  0 


„  To  an  empty  tar  barrel  • 
To  a  bucket 


•  •  • 


» 


0  8 

1  0 

„  ^.Mb.  of  fish    8  O 

„  I  barrel  of  biscuit •  11  0 

„  Iboat 06  0 

„86lb.offish 8  0 

„  25lb.  of  cured  beef •••     3  0 

„  85lb.  of  cured  beef 3  0 

„  1  eallon  of  rum •    0  54 

„  50Tb.  of  biscuit ••••     7  0 

„  1  barrel  of  biscuit 11  O 

„  dOlb.  of  cured  beef 6  o 
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Itfarch  19— 1  bMTtl  of  bilcidi  •  •  10  0 

Total  dOllat^  S99  8} 

„  Td  Uambro*  line  and  nails  •  •     0  4f 
„  Cordage    iKKlglit  of    Setf. 

Creto   SO  6 

„  Ditto  of  Gutuvo  and  Sajra-*  11  64 

,,  1  barrel  of  biscuit •••  II  0 

„  1  gallon  Of  rom  ^ •••    0  6 

„  1  Carrel  of  biscuit  19  0 

„  1  barrel  of  salt  provision*  •k  A  ir  0 

9y  1  barrel  of  biscuit  •••*••»•    0  5{ 

^  8  arrotes  of  cored  beef  •  •  •  •    9  0 

^  Tallow  at  sundry  times  •  •  •  •  89  0 

„  t5lb. offish ^*»^*    f  4 

,^  Planes  (fruit) 1  0 

„  1  barrel  Of  biscuit  ••••••• '  If  0 

„  1  gallon  of  rum  ••••44.<*J    0  5 

„  Ifilb^ofsaltcod 1  4i 

yy  Sftlb.  of  cured  beef 9  44 

y,  tSlboffish** ••••     %  0 

I,  1  gallonof  rum  •*••  ••^•«    0  5 

y,  IS  Tarsof  binding  ••••••••    8  0 

f,  9  pieces  of  canvas  for  the 

lore^sail  r«i«««4«««»*««  M  0 

yy  Cordage  for  the  tackle  •  •  •  •    6  0 

„  lcable«-*k-«*^ 63  1 

^  S5lb.ofbiscuit*^«***^»**^*    8  0 

„  1  barrel  of  biscuit 10  0 

Dollars  580  64 

M  Hambtt>Mihc  to  slew  the  fore- 
sail   i i  r 

n  Paid  sail-makol*  for  itiakib({ 

do «•••«  Si  0 

„  i  gallokl of  rum  *•••••••••    o  5 

^  Sundry  nails^  &c.  that  Iho 

captain  procured    •  •  ••  ^ •  58  0 

IP  Two  days  biro  of  il  ligblery 

atSdoUars * 18  0 

^  One  day's  do.  per  Mr.  Bois- 
siere    *••#•... 8  0 

„  From  the  14tb  of  February 
to  14th  March,  two  sailors, 

atlOdollars    ^S  0 

n  To  the  capiain    80  0 

^  From  the  i4th  of  March  to 
the  8rd  August  3  sailors  at^, 

IC  dollars  each   • S4i>  0 

„  To  the  cook,  at  twelve  dol- 
lars  60  0 

y,  To  the  captain,  5  months  at 

SO  dollar s 1 00  0 

Dollars  IISS  04 
Amount  paid  by  order  of  the 

court 180  0 

twice  paid  for  apprehending  a 

negro   *•••..•...»     so  o 

IS98  0 


1809.    Dr.  Mr.  SAhrtdbr  l^omiilki   to 

Carlos 

llarcliiO.^^dr  freight  of  the  tcboooer. 
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»,  8  tmpty  rum  ponch.  •  •  dolty.      5  3 

H  ^  full  puncheons  of  rum    •  •     18  0 
April  8. — 18  casks  of  sugar,  at  4 

ddUars*-^ ••••     79  0 

M  S  caski  df  Hittt   6  0 

,9  IS.— -Senility hiitipuncheoni     S  0 

„  SS. — 9  bags  Of  Mank>c  flour      1  3 

,,  1  barrel  dt  iahtp  oil    1  0 

Dollars  i05  6". 

180S.  t>ebtor,  Doil  Francisco  GAbritl. 

May  S4. — To  expences  on    a 

cask  of  earthenware  ••  dolls.      3  0 

;,  To  ditto,  on  3  trunks 3  0 

„  Tb  ditto,  On  a  ckso  •  • •      0  3 

„  To  ditto,  on  A  imlall  bale  •  •      0  3 

Dollars      6  0 

1809.  Dlibtor,  Morisieur  do  Fadatti. 

Mareh  8.-^Tu  eipeHses  bn  a 

dUk  of  sidl odd  {•••  dollars     3  0 

IP  Tb  1  tiette  of  rice  • 3  0 

„  Td  9  thbUskbd  b04rds 94  0 

„Tb9pat:kajUbressdtlces-*      9  0 

„  To ibfadry  articles      ;••.;.      i  0 

Ddlhfi  89  e 

18tfi.    tteblOr,  Monsieur  Moniibreaii. 

June  1.— ;Ta  freight  of  a  cpsk     . 

of. salt  coo    Dollars     4  0 

1^9.   Debtor,  itlohsieur  t^enno. 

JunO  JO,— To  freight  of  a  cask 

ofsaltcud    dollars      4  0 

• 

1809.  Doblot,  JelM  Pie4ri. 

July  90.-^To  fireijtht  bt  b  ^sks 

of  augid-,  9t  4  doll&fs  dr.    •  •    94  e 

id09.  Debtor,  ttbnL  liichiel  Pietri,  for 
{reieht  of  the  schooner  belonging  to 
Canos. 

May  S6.— to  4  casks  of  rum    is  0 

„.To.9ditlto   6  0 

Jun&  90.— ^To  so  negroes   •  •  •  •     |o  O 

I,  To  1  cask  of  salt  cod 4  0 

„  To  1  tierce  of  rice 9  0 

y,  To  1  cask  of  wine 9  0 

,i  To  i  barrel  of  beef 0  6 

26.— To  1 4  hhds.'of  sugar  •  •  •  •     66  0 

,^f09etitptydttks  •«••••••      1  3 

July  ,14.  —Jo  9  tbQiisand  boards    19  0 
j^  To  9  thousaiid  8  bundles  of 

hoops  '•••«fi«*. •••••*       1  0 

„  To  1  cask  of  salt  cod 4  O 

^  To  1  barrel  of  beef 0  6 

^  To  6  negroes • 3  0 

„  To,  16  hhds.  of  sugar,  at  4 

mm^iiii^i 64  0 

178  6 
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1809.  Debtor,  Mr.   Francltco  Farfao, 
freight  of  the  ichooaer. 

March  20.— To  9  enpty  casks  6 

April  S. — ^To  7  empty  ditto  •  •  •  •  4 

„  To  1  cask  of  salt  cod     •  •  •  •  3 

„  S9. — ^To  8  empty  casks  •  •  •  •  8 

May  6.— To  0  ditto 0 

y.  To  4  negroes 9 

0. — To  S6  nhds.  of  sugar  •  •  •  •  104 

1^. — ^To  1  cask  of  treacle  •  •  •  •  4 

„  To  a  carriage  ••..•• 8 


0 
6 
0 
0 
0 
0 
0 
0 
0 
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1809.  Debtor,  Mr.  Destray  and  widow 
TaUemon. 

April  19.— To  freight  of  a  cask 

of  salt  cod dollars 

„  To  ditto  of  a  tierce  of  rice*  • 
ff  To  ditto  of  Obanelsof  biscuit, 

at  6  rials 

„  To  ditto  of  3  casks  of  treacle 
99.— To  ditto  of  8  bbds.  of 


99 


sugar   • • 

To  ditto  of  98  barrels  of  ditto 


4 
9 

4 
3 

39 

98 


0 
0 

0 

0 

0 
0 


99 


To  ditto  of  4  casks  of  treacle, 

at4dollars 18    0 

„  To  ditto  of  14  empty  casks  at 

1  dollar  each •  •  •  •     14    0 

^  To  ditto  of  4  mules,  at  4  dol- 
lars each 16    0 

30.— To  ditto  of  14  hhds.  of 

su^   • 56    0 

„  To  ditto  of  3  casks  of  treacle^ 

at4dollars 19    0 

July  1.— To  ditto  of  1  tierce  of 

rice 9    0 

To  ditto  of  6  hhds.  of  treacle    94    0 

9    44 


99 


„  To  ditto  of  5  Dew  negroes*  • 
14.— To    ditto    of    3   empty 
casks    ••••• • 


9    0 


90.— To    freight    of    sundry 
sugar  and  treacle 86 


99 


To  freight  of  3,000  boards* 


303 
94 


44 

0 


Dollars    397    4i 
Creditor,  to  one  cask  of  sugar 

wetted •••.••••..    65    0 


Dollars    969 


1802.  Debtor,  Mr.  Ecdes. 

March  90.— To  freightof  5  casks 

rum dollars    15 

April  99.— To  ditto  of  5  ditto.    15 


0 
0 


Dollars   30    0 


Freights  paid  in  cash. 

To  passage-money  of  Mr,  Ant 
Hasilico  with  9  ladiesi  dol)s. 


4    0 


Freight  of  sundry  articles  •  •     96    7 
Ditto  received  ot  10  hhds.  of 


sugar 


48    0 


Dollars  78 
To  amount  due  from  Salvador 

Dominici  •••••• 

To  ditto  from   Don  Francisco 

Gabriel 

To  ditto  from  Mr.  Fadalli  •••• 
To  ditto  from  Mr.  Monnereau*  • 
To  ditto  from  Mr.  Penne  •  •  •  • 
To  ditto  from  Mr.  Jean  Pietri-  • 
Todittefrom  Mr.  Mickiael  Pietri 
To  ditto  from  Mr.  Farfan  •  •  •  • 
To  ditto  from  Mr.  Deshay  and 

Widow  TaUemon 969 

To  ditto  from  Mr.  Eccles    •  •  •  •     15 
To  ditto  from         ditto 15 
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6 

6 

32 

0 

4 

0 

4 

0 

94 

0 

178 

6 

145 

6 

44 

0 
0 


Received  in   silver   or   said 
amount,  as  per  account  in  court  995 


871    84 


1867    2i 


To  be  deducted,  the  amount  of 
charges  as  per  aforesaid  ac- 
count, being  for  articles  of  the 
first  and  abwlute  necessity    1998    0} 

669     9 


I  declare  the  aforegoing  account  to  be 
a  true  one,  errors  excepted,  and  make 
oath  to  the  same.  Port  of  Spain,  12th 
Auguii,  1809. 

(Signed)         Miguel  Pietry. 

Don  Miguel  Pietnr  will  answer  for  the 
65  dollars  deducted  from  the  sailors  for 
the  loss  of  1  bhd.  of  sugar,  he  thercfure 
is  answerable  for  dollars,  634.  2. 

(Signed)       Miguel  Pietry. 

To  ktM  Excellency  the  Governor  General : 

Don  Miguel  Pietry  of  this  place,  depo- 
sitory of  the  effects  of  Carlos  Gonzalez, 
do  apfiear  in  due  and  legal  form  before 
your  honor,  and  represent  to  you,  that  I 
now  make  solemn  presentation  of  the  ac- 
count and  management  of  the  schooner, 
expressing  the  chaigesand  dates  thereof; 
and  as  it  appears  by  the  same,  I  am  in- 
debted in  the  sum  of  six  hundred  and 
thirty-four  hard  dollars  and  two  rials, 
which  sum  I  am  ready  to  pay  in,  deduct- 
ing what  justly  belongs  to  me  as  deposi- 
tory, for  my  usual  gratuity.  I  request 
your  excellency  may  be  pleased  to  order 
the  same  to  be  settled;  and  on  my  deli- 
veiy  of  these  effects  or  funds  to  the  wife 
of  Carlos,  should  you  be  thus  pleased  to 
determine,  to  hold  me  as  exonerated  and 
released  from  any  responsibility :  I  re- 
quest your  excellency  will  thus  decree 
and  order,  the  same  being  justice,  and  I 
swear  the  needful,  &c. 

(Signed)  Miguel  Pietry. 


4S3] 


fwa  MuiemtmoT' 


*!.'»-     . 


**  Grant  the  pennal  thereof  to  the  wife 
of  Gonzalez."     (Signed)  Th.  Picton. 

His  ezceUency  the  gpvernorwgeneral 
thus  descreed,  and  be  signed  thereto  in 
the  Port  of  Spain,  on  the  nituteentk  day 
^Avguii,  in  tne  year  one  thoiuaod  eight 
Hundred  and  two,  which  I  attest. 

Before  me  Francisco  D£  Castro. 

I  notified  the  aforegoing  to  the  peti- 
tioner, which  I  attest. 

(Signed)  Castro. 

I  senred  the  copy. 

(Signed)  Castro. 

To  the  Governor  Geiural : 

Juana  TaiaverOf  the  lawful  wife  of 
Carlos  Gonzalez,  of  this  place,  do  appear 
in  due  and  legal  forcn,  and  represent  to 
you,  that  whereas  I  have  had  delivered 
to  me  the  account  of  the  disbursements 
incurred  by  tlie  schooner  that  was  at- 
tached, and  which  said  account  was  pre- 
sented by  the  depository  Don  Miguel 
Pietry;  notwithstanding  its  being  m^ 
earnest  wish  to  terminate  this  matter,  it 
is  absolutely  incumbent  on  me  to  repre- 
sent to  your  ezcellency  such  remarks  as 
offer  themselves  to  me,  and  as  is  my  duty 
to  observe  relative  to  the  said  account ; 
Firstly,  that  the  same  is  not  accompanied 
with  anv  voucher  to  prove  the  sundry 
items  chareed  therein;  Secondly,  that 
Don  Miguel  Pietry  ought  to  have  attend- 
ed to  what  was  solicited  by  me,  which 
was,  that  such  slight  repairs  onlv  should 
be  done,  as  would  render  the  ves- 
sel fit  to  navisate  in  this  gulf,  and  not 
such  considerable  repairs  as  would  render 
her  fit  to  undertake  a  voyage  to  Europe, 
as  the  charge  and  ezpenses  of  heavme 
her  down  nearly  amount  to  900  hard 
dollars,  which  was  the  sum  the  said 
schooner  cost;  and  this  ought  not  to  have 
been  done  by  the  said  Pietry  without  be- 
ing authorized  for  that  purpose  by  the 
court,  to  whom  he  ought  to  have  stated 
what  was  requisite  to  be  laid  out  on  the 
said  vessel ;  and  had  I  known  and  been 


I  shoukl  immediately  have  petitioned  for 
said  vessel  to  have  been  sold  in  its  then 
actual  state,  that  so  considerable  a  pre- 
judice might  have  been  avoided,  that  has 
oeen  incurred  by  the  voluntary  act  of  the 
depository. 

I  also  observe,  that  the  price  of  the  boat 
is  something  more  than  its  estimated  va- 
lue ;  and  that  the  cable  for  the  anchor  is 
charged  at  53  dolls.  1  rial,  and  the  ap- 
praiser states  it  to  be  an  old  one ;  it  there- 
fore cannot  be  worth  this  sum.  I  also 
observe,  that  there  are  thirty-eight  days* 
work  of  caulkers  charged  in  the  said  ac- 
count at  two  dollars  per  day's  work,  mak- 
ing 76  dollars.    It  appears  to  me  that  to 


.   A.  O.  180&     -  [496 

careen  and  caulk  a  vessel  so  inuUl  as  the 
schooner  ia^  it  never  could  have  taken 
one  month  and  eieht  days,  especially  as 
she  was  not  caulked  below  the  water- 
line.  In  like  manner,  it  it  worthy  of  re- 
inark«  that  the  saikurs*  wage**  to  all  other 
vessels^  are  14  dollars  per  month;  the 
waees  are  charged  at  16  dollars;  and, 
lasuy,  the  prices  of  the  proviaioos  and 
other  articles  purchased  by  the  depository' 
appear  to  be  very  .high,  and  dearer  than 
the  prices  the  same  are  usually  sold  at ; 
but  above  every  thing  else,  and  is  highly 
remarkable  and  surprising  is,  that  the 
freights  that  were  earned  by  the  vessel  are. 
per  said  account,  either  owine  or  agreed 
for  on  credit,  lo  and  with  the  shippers. 
He  the  depository  has  not  as  yet  re- 
covered them  to  defray  the  charges,  and  he 
ought  not  to  have  touched  the  inoncy'in 
deposit  without  a  l^al  order.  In  pursu- 
ance hereof.  I  request  your  excellency 
that  you  will  he  pleased,  on  sight  of  tlie 
said  account,  and  the  remarks  so  justly 
made  by  me,  to  order  the  depository  to 
exhibit  the  money  that  was  depiositcd  with 
him ;  and  for  him  to  recover  the  freights 
that  are  due  to  pay  the  said  charges 
that  have  been  incurred  by  said  schooner, 
as  stated  in  the  said  account,  which  your 
excellency  will  previously  cause  to  be  in- 
vestigated by  two  competent  persons,  in 
the  confidence  of  the  court,  that  the  same 
may  be  regulated  and  settled  in  afiurand 
just  manner.  I  therefore  request  your 
excellency  will  thus  order  and  decree,  the 
same  being  justice  that  I  require,  Abc. 
(Signed)       Juana  Talavbra. 

^  Their  honors,  the  judses,  to  decide 
hereon.'^       (Signed)       Ta.  Picton. 

His  excellency  the  governor  and  cap- 
tain-general of  this  island  of  Trmidad 
thus  decreed,  and  he  signed  thereto  on 
the  thirteenth  day 'of  ^ptember,  in  the 
year  one  thousand  eight  hundred  and  two. 

Before  me    Francisco  de  Castro, 

The  usual  and  ctistomary  forms  having 
been  duly  observed,  I  delivered  tliese  acts 
to  his  honor  the  ordinary  judge  of  the 
second  election,  which  I  attest. 

(Signed)  Castro. 

To  hii  Honor  the  Judge  of  the  $econd 
Election : 

Juana  Talavera,  of  this  city,  do  in  due 
and  legal  form  appear  before  your  lie- 
nor, and  represent  to  you,  that  the 
schooner  and  attachment  having  been 
put  up  at  a  public  sale,  when  no  person 
whatever  appeared  as  a  bidder,  and  on 
this  day  there  has  nresented  himself  Don 
Miguel  Pietry,  ana  has  offered  for  saki 
schooner  one  thousand  two  hundred  hard 
dollars,  to  be  paid  at  three  months'  cre- 
dit, which  said  proposal  I  liave  accepted, 
provkled  the  same  meets  with  your  ap- 
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BrobAtkm;  tnd  I  reqoeit  jMi  vlli  order! 
DoD  Pedro  Ruis,  to  #hom  Ibe  Amount  of 
tho  mnlct  or  floe  it  to  be  )mid|  may  wail 
the  Mud  time  for  hit  eald  payioeiit.  by 
feaeoa  that  1  heve  ne  oibto  meani  of  do- 
ing it  thao  IB  aforesaid.  I  therefore  re- 
qoest  your  honor  Will  decree  and  pro- 
Bounce  aceofdingly,  the  aame  being  jue* 
lice  that  I  requlnci  and  I  sw^  dec. 

(Signed)       JVANA  TaLavbka. 

Serre  the  copy.     (Signed)    Black. 

Hit  honor  the  judge  of  the  second  elec- 
liMiy  that  proneiineed  and  decreed,  on 
the  iutteiah  dmf  ofSeptmmber^  in  thfe  year 
«ie  thousand  euht  hundred  and  tefo. 

Before  ttie  Aancisco  db  CAtTRO. 

I  lintn^ialely  notified  the  same  to  the 
]petitbhef«  (Signed)       Castro. 

Isenredtbecopy. 

(Signed)       Castro; 

2b  kU  Exietleney^  the  Oaoernar  and 
Cmpiain  General : 

Don  PidrgRmuff  residing  in  this  Port 
of  Sptin,  with  the  greatest  respect  beg 
leate  to  represent  to  your  eaeellency, 
that  ^in  conseouence  of  this  cause  being 
terminated  ana  the  defendant  bailed,  and 
tor  iiii  release  from  prison  hc^  said  de- 
fendant having  named  a9  his  security 
Don  Miguel  Pietiy,  of  this  cihr,  who  .sign- 
ed the  tend  or  Toucher  for  that  purpose, 
to  pay  the  amount  of  the  said  robbery. 
Itnerefere  request  vour  eacellency  will 
be  pleased  to  order  tne  said  money  to  be 
paid  me  immediately  as  I  am  much  in 
want  thereof;  for,  up  to  this  moment, 
the  parties  are  deaf  to  my  applications. 
t  hope  your  excellency  will  order  accord- 
ingly, tne  same  being  justice  that  I  im- 
plore at  your  hands.  Ipetition  and  Awear 
that  this  petition  has  no  sinister  intent. 
Fort  of  Spain,  8epi.  lOik.  IBOi. 

(Signed)       iPftnao  Ri/is. 

As  requested,  with  monition  or  notice 
to  be  senred.    (Signed)    Th.  PitTON. 

His  excellency  the  governor  and  cap- 
tain-general  of  this  island  of  Trinidail 
thus  pronounced,  and  signed  thereto,  on 
the  nxteenth  day  afSeptanber^  in  the  year 
«ie  thousand  eight  hundred  and  two. 

Before  me  Francisco  db  Castro. 

I  immediately  notified  it  to  the  peti- 
ticMier.  (Signed)       CastAo. 

7e  Am  BiMier,  the  oriknmry  Judge  ^the 
eecMd  Eieetkm  s 

Don  Pidfo  Avif,  resld'mg  id  this  Port 
of  Spain,  d^,  in  due  and  legal  form,  ap- 
pear (and  as  may  best  a?ail)  before  your 
Aonor,  and  represent  to  tou,  that  in  pur- 
iuanee  of  the  memorial  orpetitioil  pre- 
sented on  the  seventeenth  or  the  present 

inoatlirAittgiiidclMniN  MbtiMper- 


etQefDon  MkaelPletri,of  this  pUice, 
and  by  virtue  of  the  decree  of  hit  excel- 
lency, the  govettior  and  captain-general, 
tiMt  I  kbMHd  b«  paid  th«  said  nibney,  for 
With  frespeet  In  me  th^re  caii  be  rio  ap- 
pM  whitet^,  iM  kbb  person  who  is  and 
•Mit  to  pay  the  tettie  IS  the  aforesaid. 

Furthennofe,hsvibg  itnich  wanted  this 
ttMney  fof*  eo  long  a  spai£e  6f  tiitie,  much 
against  my  inclination,  from  the  crime  of 
another,  it  it  but  justice  that  1  should 
now  be  fully  paid. 

I  Ihereim  request  and  implore  your 
honor  will  be  pleased  to  phmoonce  and 
6eeNb  the  same  to  be  paia  me,  as  being 
legallv  and  justly  due  to  ine ;  and  I  swear 
that  thU  dott  not  proteea  ^ih  any  sinia- 
Wt  ttlolive.-^Port  of  S^,  im  ^Sep- 

sMSSeTi  1809. 

(Signed)       PeORo  Rtiis. 

Acts  perused:  In oennderetion thereof 
the  oeeree  muH  be  enforced^  as  pro- 
nounced yesterday  by  his  excellency  the 
governor  and  captaiiHgeneral,  by  notify, 
ing  to  Don  Miguel  Pietri,  to  pay  the  sum 
demanded  by  the  pUintiff,  within  the 
t^m  of  thiet  dsysy  under  pain  of  notice 
ofcieaition*       (Signed)       Black. 

tlis  boflor,  the  ordinary  judge  of  the 
M6ohd  ele<Stlon  of  this  island  of  Trinidad, 
thus  dttfeed.  atMl.  signed  thteto^  on  the 
tevenieenth  Jkijf  ijf  Sepiembert'iu  the  year 
one  thousand  db^ht  hundred  and  two. 

Before  me  FraKcUco  db  Castro. 


I  notified  the  same  to  the  petitioner. 
(Signed)       Castro. 

On  the  eighteenth  day  of  the  said  month 
and  year,  I  notified  the  aforegoing  decree 
to  Don  Miguel  Pietri. 

(Signed)       Castro. 

2ci  Au  EjKeUeney  the  Governor  and 
Captain  General : 

Doti  Pedro  RulXy  residing  in  this  Port 
Of  Spaift,  with  the  greatest  tespect  beg 
leave  to  represent  to  youf  excellency, 
that  in  tonsequeflce  uf  mV  having  legally 
applied  to  the  Couft,  and  which  immedi- 
ately decreed  and  otdetcd  tlie  said 
atnountto  be  paid  rb6,  on  giving  no- 
tice thereof  to  Don  Mieuel  Pietfi,  as 
tendstnan  and  security,  who  has  neither 
obeyed  or  paid  any  atlention  to  the  order 
which  your  excellency  decreed,  should  be 
enforced  hy  law:  furthermore,  I  have  ad- 
dressed myself  to  hi^  honor,  the  judge  of 
the  second  election,  who  decreed  in  like 
manner ;  but  I  find  that  every  thibg  is 
about  to  be  misapplied.  I  request  anaim- 
l^or^  that  your  etcellenct  may  be  pleased 
to  order  timt  Don  Miguel  Pietri,  as  I  have 
before  expressed,  be  forthwith  have  sen- 
tence or  judgment  pfonounced  against 
bMi  AotORRog  to  law ;  onl€s^  he  iihme- 
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di&teljr  iMiya  Ihetiid  Amount )  mkI  1  claim 
all  costs.  I  request  your  eioelleiMBy  i?&7 
bfi  pleik»cd  to  d#cree  accordingly ;  it  beiog 
justice  that  I  implore  f^ow  you  j  and  I 
make  oath  of  not  having  any  sinister  in- 
tent—Port of  Sp^p,  on  the  WkSeptem' 

ftCTy  1802. 

(Signed)       Pbdko  Ruis. 

**  As  requeated." 

(Signed)        Th.  PicToy. 

His  excellency,  the  flsoTemor-nneral 
ofthts  island  of  Tpnidma.  thus  decreed, 
and  he  signed  thereto,  in  this  Port  of 
Spain,  on  the  Itpeni^ightk  tfStfiember^ 
in  the  year  one  thousand  ^ight  hundred 
and  two,  which  I  attest 

Before  me  FfiANcisco  de  Castro. 

I  notified  the  same  to  the  peUtioner, 
which  I  attest       (Signed)    Castro. 

An  «^r  for  eiecution  vras  isiv^ied, 
which  I  attest.       (Signed).    Cast»o. 

To  kiM  ff^wir  |Ae  :^^dg€  sf  \hfi  mond 
EUciiou : 

Don  Miguel  Pieiry^  meichani  of  this 
city,  do,  in  due  and  legal  fiyrm,  appear 
before  your  honor,  and  represent  to  you, 
that  the  notary  in  this  cause  having  no- 
tified to  me  a  decree,  by  virtue  of  which 
I  am  ordered  to  pay  Don  Pedro  Ruiz  one 
thousand  eight  hundred  dollars;  in 
which  sum  Carlos  Oon^ez  w^  con- 
demned, and,  on  whose  l>ehalf  I  was 
boimd ;  but  this  engagement  was  entered 
into  by  me,  in  consequence  of  hb  efiects 
being  altiched ;  I  therefore  hope  your 
justice  will  induce  ymir  honor  to  direct 
the  said  property  to  be  put  up  at  public 
auction,  ana  sold  to  the  highest  bidder ; 
and  when  this  shall  be  accomplished, 
should  the  said  efiects  not  be  sufficient 
to  discharge  this  debt,  I  will  then  readily 
pay  or  make  good  whatever  deficiency 
may  resulti  I  therefore  request  your  Ik>» 
nor  will  pronounce  and  decree  accordingly 
the  same  being  justice,  and  I  swear  I 
have  no  sinister  intent,  and  the  needful, 
&C.        (Signed)       Miguel  P^etrt. 

As  requested.       (Signed)    Black. 

It  was  thus  pronounced  and  decreed 
by  his  honor  the  judge  of  the  second 
election  of  this  island  of  Trinidad,  who 
signed  thereto  on  the  ikiriielh  ofSeptem- 
h^^  in  the  year  one  thousand  eight  hun- 
dred and  two. 

Before  me  Francisco  dc  Castro. 

I  notified  the  same  to  the  petitioner, 
which  I  attest.       (Signed)    Castro. 

I  afterwards  notified  the  Sfune  to  Jqana 
Talavera,  which  I  attest. 

(Signed)       Casjtro. 


To  All  Htnf»  tkfi  hiffi  ^  (if  mfmd 
JSUctum- 


Dmi  Afifne/  JNelry,  of  this  city,  and 
bondsman  for  Qa^los  Gpnzal/Bi  ^r  the 
fMiyment  of  the  sum  of  on^  thousand 
ei^t  huudred  hard  dollars  to  P^dro  Ruis, 
dui^  tp  him  from  the  said  Carlos  Gon- 
zalez, do,  in  due  ^nd  legal  fbnoi  appear 
before  your  honor,  and  represent  to  vou, 
tha^  toi^ards  the  pavment  of  th^  ^mre- 
said  sum,  a  ne^,  named  John  Wasuma, 
h^  to  pay  sizty-six  Portugal  pieces,  who 
was  the  herdsman  and  had  (he  care  of 
the  cattle  belonging  to  the  said  Carlos 
Gonzalez,  that  were  kept  in  the  Savanna 
or  meadows;  said  sum  arising  from  sun- 
dry animals  or  beasts  sold  by  him,  and 
who,  the  day  l>e(prc  yestercUyy,  delivered 
me  an  account  statins  the  said  sum  to  be 
the  produce  thereof;  at  the  same  time 
promifing  me  to  pay  the  same  within  a 
short  space  of  time,  or  thitf  be  would 
otherwise  provide  a  hondsn^n ;  and  he 
not  having  done  either  the  ope  or  the 
other,  but  instead  thereof,  he  ha*  akiient- 
ed  himself  from,  this  Port,  and  depiited 
into  the  country ;  I  therefor^  requeslfrom 
the  iustice  of  your  honor,  that  you  may 
be  pleased  to  order  one  of  the  cAceft  of 
your  court  to  go  in  quest  of  the  sakl  Juan, 
aad  bring  him  into  couH  without  the  feast 
deli^,  iu  consequence  of  the  motives 
hereinbefore  expressed,  and  my  being 
apprehensive  that  he  mi^  get  towar£ 
the  coast,  and  withdraw  himself  to  the 
continent,  having  \f^fifk  acquainted  that 
he  is  a  fugitive  slave.  I  iiherefore  re- 
quest your  honor  tq  pronounce  and  de- 
cree accordingly,  the  same  bei^g  jus- 
tice that  I  impioie,  and  I  swear  the  need* 
ful,&c. 

(Signed)       Miguel  Pibtet. 

As  requested.       (Signed)     Black. 

His  honor  the  jifdge  of  tl^e  scQond 
electipn  thus  decreeo,  and  he  signed 
thereto  in  the  Port  of  Spain,  on  ike  j^rtt 
^October,  in  the  year  one  thousand  eight 
hundred  and  two,  which  I  attest. 

Before  me    Francisco  de  Castro. 

On  the  same  day,  I  notified  the  eaid 
decree  tp  the  petitioner,  which  X  at« 
test.  (Signed)      Ca,st»o. 

On  the  IwaUu'firU  da^  of  Octcken,  in 
tl^e  said  year,  Don  Miguel  Pietry  per- 
sonally appeared  in  the  court  of  his 
honor  the  judge  of  the  second  election, 
who,  in  my  presence,  paid  to  Pedib  Ruiz 
one  thousand  eight  hundred  hard  dol- 
lars, eight  hundrra  thereof  in  cash,  and 
the  remaining  thousand  in  a  biU  to.  his 
order,  payable  in  two  months  from  this 
data;  and  iW  aaid  Buii  aekoowledged 


491]         45  GEORGE  III.       ProemUngi 

bimielf  paid  to  hii  own  MOitfactiom  tnd 
he  signed  hereto,  which  I  attest 

(Signed)    Pedro  Ruix. 

(Signed)    CAStao. 

On  the  aforesaid  day,  there  personally 
•peered,  in  the  presence  of  me  the  no- 
tary, Don  Miguel  Pictry  and  Juana  Taht- 
irera ;  and  the  former  declared  that  he 
had  taken  charge  of  the  schooner  speci- 
fied In  these  acU,  for  and  in  consideration 
of  the  sum  of  one  thousand  and  twenty- 
five  hard  dollars:  and  the  said  Talavera 
accepted  the  said  offer  and  vale,  and  they 
ttgned  hereto,  which  I  attest. 

(Signed)      Miouel  Pietry. 

(Signed)      Castro. 

(Signed)     Juana  Talavera. 

Te  kit   Honor  the  Judge  of  the  teamd 
Election  : 

JeoRo  TaUtotra^  of  this  city,  the  lawful 
wife  of  Carlos  Gunsalex,  do  in  due  and 
legal  form  appear  before  your  honor,  and 
represent  to  you,  that  there  were  under 
the  charge  of  Juan  Francisco  a  roan  of 
colour,  twenty-one  animals,  consisting  of 
mules,  horses,  and  horned  cattle,  of  which 
there  do  not  at  the  present  time  exist  any 
one,  in  consequence  of  an  attachment 
having  been  laid  thereon,  in  the  course  of 
the  cnminal  cause  that  has  been  prose- 
cuted against  mv  said  husband ;  in  pursu- 
ance whereof,  I  reouest  your  honor  may 
be  pleased  to  order  nim  to  pay  the  value 
of  said  cattle,  as  it  is  proved  by  these 
acts,  tliat  the  said  cattle  were  in  bein^, 
and  existed  in  manner  as  aforesaid,  in 
his  keeping ;  for  towards  the  payment  of 
the  costs  in  the  said  criminal  cause,  I  am 
without  means  to  discharge  the  same; 
and  whereas  the  said  Juan  Francisco  is 
supposed  to  possess  some  effects,  your 
honor  will  be  pleased  to  decree  that  the  I 
same  may  be  sold  at  public  sale,  with  all 
possible  dispatch,  I  therefore  request 
your  honor  may  be  pleased  to  decree 
accordingly,  the  same  being  justice;  and 
I  also  request  being  allowed  the  costs, 
&c.;  and  1  swear  the  needful,  &c. 

(Signed)   Juana  Talavera: 

The  party  must  produce  evidence 
thereof,  and  for  this  purpose  the  sum- 
-  mary  examination  of  witnesses  must  be 
taken,  who  may  have  any  knowledge  of 
the  transaction,  and  justice  shall  be  ad- 
ministered in  due  course,  and  commission 
is  herebv  conferred  on  the  notary  to  do 
tbeneedfful.  (Signed)    Black. 

His  honor  the  judge  of  the  second 
election  thus  decreed,  and  he  signed 
thereto  in  the  Port  of  Spain,  on  the  eighth 
day  of  November^  in  the  year  one  thousand 
eight  hundred  and  two^  which  I  attest 

Before  me  Francisco  db  Castro. 
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Immediately  anerwarda,!  notified  the 
tame  to  the  pelitioner,  which  I  attest. 

(Signed)       Castro. 

In  the  Port  of  Si»ain,on  the  eighth  day 
^  November^  in  the  year  one  thousand 
eight  hundred  and  two,  Jiiana  Talavera, 
product  as  a  witness  (in  support  of  the 
case  she  means  to  establish,  and  in  pur- 
suance of  the  decree  aforegoing)  Josef 
Antonio  de  los  Reyes,  to  whom,  by  virtue 
of  the  commission  conferred  on  me  the 
notary,  I  administered  the  oath  in  due 
form,  on  God  our  Lord,  and  on  the  sign 
of  the  Cross,  and  thereon  he  promised  to 
relate  the  truth  respecting  the  aforegoing 
particulars  specified  in  the  petition,wliicli 
were  duly  communicated  to  him:  he 
thereupon  deposed,  that  some  consider- 
able time  back  C!arloe  Gonzalez  delivered 
.  to  him,  the  deponent,  two  cows  and  a  calf, 
and  aAerwards  a  bay^mule,  to  be  con- 
veyed by  him,  and  delivered  into  the  care 
■  of  Juan  Francisco  a  negro,  which  he  ac- 
cordingly performed;  and  the  aforesaid 
negro,  in  the  presence  of  him  the  dc^u)- 
nent,  marked  the  same  with  Carlos's 
mark,  they  being  then  together  in  the 
meadow  where  the  said  negro  turned 
them  loose;  that  some  time  afterwards, 
he,  the  deponent,  being  one  day  in  con  • 
versation  with  Juana  Talavera,  the  wife 
of  said  Gonzalez,  the  said  Juan  Francisco 
arrived,  when  he,  the  deponent,  reminded 
him  of  the  truth,  that  he  had  delivered 
to  him  the  bav  mule,  which  he  Francisco 
acknowledged;  but  as  the  deponent  has 
since  heara  said  Francisco  denies  the 
same ;  that  he,  the  deponent,  also  knows, 
from  havine  been  an  eye*witness  thereof, 
whilst  at  toe  meadows,  that  the  said 
negro  Juan  Francisco  had,  at  sundry 
times,  conducted  thither  sundry  other 
cattle  belonging  to  the  said  Carlos,  wliose 
shepherd  or  nerdsman  he  was,  and  which 
saiu  cattle  were  all  marked  with  Carlos's 
mark ;  Uiat  the  aforegoing  is  all  he  knous, 
and  that  he  can  depose  relative  to  the 
matter  in  question,  and  is  the  truth  on 
his  aforesaid  oath ;  that  he  is  niore  than 
twenty-five  vears  of  age;  he  did  not  sign 
hereto,  as  he  could  not  write;  I  have 
signed  hereto,  which  I  attest. 

(Signed)      Frakcisco  de  Castro. 

On  the  same  day,  and  for  tlie  purposes 
aforesaid,  Juana  Talavera  produced  as 
a  witness  Don  Geronimo  Bemasas,  to 
whom,  by  virtue  of  the  commission  con- 
ferred on  me,  I  administered  the  oatb  in 
due  form,  on  God  our  Lord  and  on  the 
sign  of  the  Cross,  and  thereon  he  pro- 
mised to  relate  the  truth  to  the  best  of 
his  knowledge,  to  whatever  questions 
might  be  put  to  him ;  and  accordingly, 
on  his  being  interrogated  relative  to  the 
particulars  of  the  aforeeoing  petition,  he 
.  deposed  that  he  well  knew  that  Carlos 
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Gonzald  had  delivered  to  Ju^n  Fran- 
cisco sundry  animals ;  and  that  he  Fran- 
cisco had  never  delivered  up  the  marks, 
tokens,  &c.  of  those  which  he  asserted 
bad  died ;  that  the  said  Francisco,  in  the 
presence  of  him  the  deponent,  had  ac- 
knowledged being  indebted  in  the  sum 
of  sixty-six  Portugal  pieces  for  sixteen 
animals  that  are  <leficient,  besides  two 
mules  out  of  three  that  he  had  to  deliver 
tip ;  that  this  his  deposition  is  the  truth 
on  his  aforesaid  oath,  and  which  he  rati- 
fies and  confirms,  and  will  repeat  the 
same  at  a  future  time,  if  required :  the 
aforegoing  was  then  read  to  him,  and 
he  deposed,  that  the  same  was  correctly 
written  and  expressed,  that  he  can  nei- 
ther add  nor  diminish,  that  he  is  more 
than  twenty-five  years  of  age,  and  he 
signed  hereto,  which  I  attest. 

(Signed)      Gekoniuo  Bernasas. 

Belbre  me  Francisco  de  Castro. 

In  continuation,  there  personally  ap- 
peared Don  Miguel  Pietry,  to  whom  I 
administered  the  oath  in  due  form,  on 
God  our  Lord,  and  on  the  sign  of  the 
Cross ;  and  thereon  he  promised  to  re- 
late the  truth,  to  the  best  of  his  know- 
ledge,  to  whatever  questions  might  be 
put  to  him;  and  on  his  being  interro- 
gated respecting  the  contents  of  the 
aforegoing  petition,  and  the  same  having 
been  duly  communicated  to  him,  he  de- 
posed, that  in  the  presence  of  me  the 
notary,  and  of  himself  the  deponent,  the 
negro  Juan  Francisco  had  acknowledged 
himself  responsible  for  sixteen  beasts 
that  had  been  delivered  to  him  by  Carlos 
Gonzalez;  and  that  from  his  nut  pro- 
ducing them,  or  the  tokens  belonging  to 
them,  as  is  usual  and  cui'tomary,  and  to 
acquit  himself  thereof,  he  bound  himself 
to  pay  the  sum  of  sixty-six  Portugal 
pieces  for  the  value  thereof,  and  besides 
two  mules  out  of  three  that  were  to  be 
delivered  by  him ;  that  the  aforegoing  is 
the  truth  on  his  said  oath;  that  he  is 
more  than  twenty-five  years  of  age,  and 
be  signed  hereto,  which  I  attest. 

(Signed)      Miguel  Pietry. 

Before  me  Francisco  de  Castro. 

Thereupon  personally  appeared  Juana 
Talavera,  who  declared,  that  for  the  pre- 
sent she  did  not  mean  to  avail  herselt  of 
any  more  witnesses. 

(Signed)        Castro. 

I  delivered  these  acts  into  court. 

(Signed)        Castro. 

Perused  in  pursuance  of  the  evidence 
brought  forward  by  Juana  Talavera. 
There  must  be  disposed  of  by  public  sale, 
the  triBing  or  few  effects  that  have  been 
attached  as  the  property  of  the  negro 
Juan  Francisco,  in  consequence  of  its 
being  proved  his  having  acknowledged 
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himself  to  bein^  indebted  to  Carlos  Con* 
zalez,  the  sum  ot  sixty-six  Portugal  pieces, 
the  produce  of  sixteen  beasts  that  were 
put  under  his  care  in  the  meadow  (de 
Jos  Pozos)  of  the  wells;  and  with  the 
view  of  avoiding  further  costs  in  this 
procrastinated  cause,  an  official  order 
must  be  transmitted  to  the  chief  person 
in  authority  at  the  said  meadows,  for  him 
to  deliver  over,  at  the  disposal  of  this 
Court,  the  efiects  that  have  been  attached 
there  belonging  to  the  aforesaid  Juan, 
deferring  for  the  present  pronouncing, 
with  regard  to  the  said  negro,  whether 
lie  is  a  slave  or  not,  as  has  been  stated 
by  Don  Miguel  Pietry  in  his  memorial 
or  petition  of  the  first  day  of  October 
last.  (Signed)     Juan  Black. 

Ilis  honor  the  ordinary  judee  of  the 
second  election  of  this  Island  otTrinidady 
thus  decreed,  and  signed  thereto  in  the 
Port  of  Spain,  on  the  ninth  day  of  No- 
r ember ^  in  the  year  one  thousand  eight 
hundred  and  two. 

Before  me  Francisco  de  Castro. 

I  notified  the  aforegoing  to  Juana  Ta- 
lavera. (Signed)       Castro. 

The  same  notification  I  also  made  to 
Don  Miguel  Pietry. 

(Signed)       Castro. 

On  the  eighteenth  day  of  November^  in 
the  aforesaid  year,  there  were  judicially 
sold  at  public  sale,  by  order  of  his  honor 
the  judge,  tliree  horses  that  had  been  at- 
tached, belonging  to  Juan  Francisco,  a 
debtor  of  the  sum  of  sixty-six  Portugal 
pieces,  to  Carlos  Gonzalez,  which  were 
purchased  in  manner  as  follows:  two 
by  Don  Miguel  Pietry,  for  forty-four  Por- 
tugal pieces;  and  the'  other  was  pur- 
chased by  Don  Juan  Pene,  for  twenty- 
two  ditto;  both  which  sums  amount  to 
sixty-six.  (Signed)      Castro. 

By  virtue  of  these  presents,  I  Juana 
Talavera,  the  lawful  wife  of  Carlos  Gon- 
zalez, and  with  the  express  permission 
of  ray  said  husband,  do  hereby  bind  my- 
self, with  my  effects,  both  actually  m 
possession,  or  that  may  be  at  a  future 
time,  that  in  case  the  money  and  other 
effects  deposited  in  the  hands  of  Don 
Mi^ei  Pietry,  should  not  be  sufficient  to 
make  good  the  sum  of  one  thousand 
eii^ht  hundred  hard  dollars,  with  the 
costs  in  which  my  said  husband  was  con- 
demned, in  the  suit  with  Pedro  Ruiz,  I 
en&rage  to  pay  and  make  good  the  same 
out  of  my  own  property,  whatever  amount 
may  be  deficient  to  complete  the  said 
sums;  and  as  the  aforesaid  Dn.  Miguel 
Pietry  has  given  security  and  bailed  my 
aforesaid  husband,  and  has  made  him- 
self responsible  for  the  sum  m  which  my 
said  husbund  was  condemned;  and  thai 
S  F 
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at  no  (ime  whatever  th«  sHghtmt  pre- 
judice niay  be  incurred  by  said  Pietry,  I 
grant  these  presents,  in  the  Port  of  Spain, 
im  the  ntxtnth  dtitf  of  AugusS^  in  the  year 
one  thousand  eight  hundred  and  two. 
The  witnesses  hereto  were  Don  Diego 
AvTONio  DE  Alcala,  and  Don  Gero- 
Ml  MO  Bern  ASA,  residing  herein,  who 
were  present. 

(Signed)      Juana  Talavera. 

To  hit  Honor  the  Judge  of  the  second 
Selection  : 

Don  Miguel  Pietrv^  merchant  in  this 
place,  do  in  due  and  legal  form  appear 
before  your  honor,  and  represent  to  you, 
timt  in  the  criminal  cause  that  was  pro- 
secuted a;;ainst  Carlos  Gonzalez,  I  was 
appointed  depository  of  his  effects,  and 
after  sentence  was  pronounced,  I  became 
his  bondsman  for  ttic  due  and  strict  com- 
pliance with  the  terms  of  the  said  sen- 
tence and  payment  of  one  thousand  eight 
hundred  dollars,  as  has  been  paid  by  me, 
and  voucher  thereof  appears  m  the  acts ; 
but  wliereas,  at  the  present  time,  there 
do  not  remain  in  my  possession  any 
effects  whatever  belonging  to  the  said 
Carlos,  and  there  still  remain  the  costs 
to  be  paid;  and  to  the  intent  that  no 
prejudice  whatever  may  fall  on  me,  in 
consequence  of  the  aforesaid  bond  en- 
tered into,  I  now,  in  full  and  solenm  form, 
•xhibit  the  document  granted  in  my  fa- 
vour by  Juana  Talavera,  the  lawful  wife 
of  the  said  Carlos,  by  which  she  binds 
herself,  with  her  effects,  to  make  goo<l 
whatever  might  be  deficient  towards  the 
full  payment  of  the  said  costs;  and 
whereas  the  said  JuanaTalavera  is  ready 
to  depart  from  this  island,  I  reouest  your 
honor  will  injustice  he  plcasea  to  order 
(on  the  costs  of  the  suit  being  taxed)  the  I 
said  Juana  to  discharge  the  same,  causing  I 
it  to  be  intimated  to  her  not  to  depart  i 
without  payment  thereof,  depositing  for 
this  purpose  equivalent  effects,  that  I 
may  be  pronounced  exonerated  and 
discharged  from  the  bond,  havinj;  al- 
ready tulfilled  my  part ;  I  therefore  re- 
quest your  honor  may  pronounce  and  de- 
cree accordingly,  the  same  being  justice 
that  I  solicit ;  and  I  make  oath  to  have 
no  sinister  motive,  also  the  needful,  &c. 
(Signed)       Mioukl  Pietrv. 

I^t  Juana  Talavera  be  notified  not  to 
depart  from  this  island  without  termi- 
nating the  suit  pending,  which  the  party 
refers  to.  (Signed)      Black. 

His  honor  the  ordinary  judge  of  the 
second  election  of  this  island  orTrinidad, 
thus  decreed  and  signed  hereto,  on  the 
eighteenth  day  of  Norcmbcr,  in  the  year 
one  thousand  eight  hundred  and  two, 

Before  me    Francisco  deC astro. 

£ed  the  same  to  the  petitioner. 
(Signed)       Castro. 


At  the  same  time,  I  notified  the  same 
to  Juana  Talavera  whilst  in  the  hall  of 
my  oiBce.  (Signed)        Castro. 

I  delivered  these  acts  to  be  officially 
taxed.  (Signed)        Castro. 

Tasadon, 

Tlie  Judge    —    33 

To  the  Deputy  of  the  High  Con- 
stable        8 

To  the  Constable  Manuel,  two  ser- 
vices   • 8 

To  the  Drummer 36 

To  the  Common  Crier 8 

To  appraising  the  Cordage  and  Rig- 
ging        18 

To  the  two  Caulkers  in  Halves  •  •  •  •     36 
To  the  Notary  Don   Francisco  de 
Castro S20 


366 


To  the  Petitions  or  Memorials  of 

Juana    90 

Ditto  of  Pietri 45 

DittoofRuiz    27 

To  Charge  of  Taxation  hereof    •  •  •  •     54 

Total,  five  hundred  and  eighty* 

two  Rials 582 


Port  of  Spain,  on  the  9Srd  day 
of  NonotmbeTy  1802. 

B**.  DB  Gonealez. 

To  the  Officer  Manuel,  for  two  days 

Attendance  60 

To  the  Officer  Rafael,  for  five  ditto*  •  150 
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EXHIBIT  C. 
[Vide  anU  p.  S48.] 

Brfort  the  Honourable  Court  of  King*t 

Bench. 

TUE   KiKG 

against 
TnoMAS  PicTOK,  Esq. 

Don  Francisco  de  Castro,  president  of 
the  illustrious  municipality  of  this  island 
of  Trinidad,  and  likewise  royal  notary 
puMic  to  the  government  thereof,  de- 
poses on  his  oath,  that  during  the  exa- 
niinution  he  underwent  as  a  witness  in 
this  prosecution,  on  the  twclllh  day  of 
this  present  raonlli  ofJannary,  before  the 
most  illustrious  hritiadicr-gcncral  Don 
Thomas  Uislop,  lieutenant-governor  of 
this  said  islanci,  to  whom  was  addressed 
the  order  for  the  examination  of  wit- 
nesses residing  in  this  island  of  Trinidad, 
relative  to  the  sundry  matters  on  which 
the  accusations  are  founded,  he  was  so 
much  oppressed  and  influenced  by  sun- 
dry weighty  and  well-founded  motives. 
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Jw  m  Mitdiimanof* 


Ihat  it  prevented  him,  at  that  limey  from 
reUtiog  the  truth  of  the  past  ciccur- 
rencesy  that  is  to  say,  as  far  as  the  extent 
of  his  knowledge  could  have  permitted 
him ;  he  perceiving  that  his  total  ruin 
would  ensue  and  be  caused  by  persons 
residing  in  this  island.  The  deponent, 
well  knowing  that  he  has  not  declared 
the  whole  truth  in  his  answers  to  the 
questions  that  were  put  to  him  by  the 
counsel  on  the  behalf  of  the  accused,  he 
immediately  as  the  court  closed,  which 
was  on  the  said  twelfth  day  of  January, 
protested  against  his  said  answers  to  the 
questions  that  were  put  to  him;  also 
against  his  aforesaid  evidence,  given  un- 
der such  fears  and  apprehensions ;  and 
he  the  deponent  swears,  and  farther  de- 
clares, that  he  verily  believes  that  his 
discovering  and  relating  the  truth  before 
any  court  m  this  said  island,  in  a  strictly 
true  and  conscientious  manner,  and  as 
he  ought,  and  as  is  his  wish  to  do,  as  a 
man  of  sincerilv,  would  insure  his  loss 
of  those  effects  he  has  hitherto  acquired, 
and  might  also  endanger  his  personal  li- 
berty: That  he  JBnds  that  notwithstand- 
ing his  honor  the  lieutenant-governor  is 
ever  ready  to  render  justice  to  all  the 
world,  as  well  to  the  persons  who  are 
parties  in  this  prosecution  as  also  to  all 
others  under  his  government ;  he  mav  still 
not  have  it  in  his  power  to  shield  him 
from  the  ruin  he  might  be  involved  in 
from  the  subtiltv  of  some  menand  whom  it 
might  be  equally  dangerous  for  him,  the 
deponent,  to  point  out ;  and  from  whom 
he  apprehends  these  dangers,  should  he 
explain  the  motives  on  which  his  fears 
are  founded :  but  he  is  nevertheless  ready 
to  appear  before  the  honorable  0>urt  in 
Europe,  whenever  process  or  trial  takes 
place  of  this  prosecution;  and  he  will 
then  readily  before  the  Court  give  his 
evidence,  and  declare  the  truth  to  the  best 
of  his  knowledge,  as  a  man  of  probity 
and  conscience  ought  to  do,  and  which 
he  is  anxious  to  do  under  the  protection 
of  the  said  honorable  Court,  and  to  ex- 
plain the  motives  of  his  fears,  and  the 
names  of  the  persons  who  are  now  medi- 
tating his  ruin,  should  he,  the  deptment, 
make  a  deposition  contrary  to  their 
wishes. — Port  of  Spain,  2 1st  January, 
1805. 
(Signed)         Fravcisco  de  Castro. 

Sworn  before  me  in  court, 

this  22nd  of  January, 

In  the  year  of  our  Lord,  1805, 

T.  IIlSLOP. 


EXHIBIT  D. 
[Vide  anU  p.  254  ] 

To  facilitate  him  (Castro)  to  make  his 
dfposilion  in  the  cause  oifLuitaCaldcron, 
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he  daimsthe  protection  of  your  excd- 

lency,  and  should  he  be  set  at  liberty,  be 

requires : 

There  roa^  be  given  him  a  copy  of  his 
declaration,  for  the  greater  regularity. 

That  on  givine  him  a  copy  of  the  ques- 
tions, he  win  reply  thereto  in  his  own 
hand-writing,  taking  them  first  to  his 
own  house  to  enable  him  to  consider 
and  well  digest  his  answers,  without 
inserting  any  superfluous  matter. 

That  he  shall  not  be  obliged  to  answer 
any  questions  that  may  mjure  himself 
by  his  answers;  his  intention  not  being 
in  any  way  to  prejudice  himself. 

That  he  enjoys  the  office  of  president  of 
the  municipality,  by  reason  that  his 
dismissal  from  that  office  has  not  as 
yet  been  notified  to  him ;  and  that  the 
same  is  his  property,  having  purchased 
it  with  his  money ;  and  by  tne  capitu- 
lation he  was  continued  in  it,  and  his 
excellency  has  been  wrong  informed. 


EXHIBIT  £. 
[Vide  anti  p.  308.] 

Examination  and  report  made  on  oath 
relative  to  the  registers  delivered  by  the 
beneficed  curate  Don  Josef  Maria  An- 
geles to  the  Court  of  Session  ;  said  exa- 
mination and  report  made  by  the  bene- 
ficed  priest  Don  Pedro  Josef  Reyes  Bravo 
vicar,  with  set  jurisdiction  out  of  the  ec- 
clesiastical court,  and  is  ecclesiastical 
judge,  in  this  windward  island  of  Trini- 
dad; by  order  of  his  excellency  the  lieu- 
tenant-governor and  brigadier- general 
Don  Thomas  Ilislop. 

Obtervation  Is/.— -The  curate^  Don  Josef 
Maria  Angeles,  has  delivered  to  the 
Court,  the  first  regiMer-book  kept  by 
him  from  the  time  of  his  appointment 
as  curate  of  the  New  Colonists  in  Port 
of  Spain  ;  that  is  to  say,  from  the  year 
1781 :  This  Uegister-book  is  titled  vo- 
lume 1st,  and  is  divided  into  two 
books,  Book  the  first  and  Book  the  Se- 
cond. 

2nd. — In  the  title  of  book  the  tst  is  founa 
written,  in  the  actual  hand-writing  of 
father  Don  Joseph  Maria  Angeles, 
''  This  book  contains  in  all  88  leaves 
to  serve,  or  written  on,  without  com- 
prising this  and  the  last,  which  is  to 
nave  written  thereon  the  certificate  o 
its  completion,  one  marked  numeric 
cally,  as  may  be  seen  in  its  place  as 
aforesaid. 

Sr</. — At  the  end  of  December  in  the 
year  89,  which  reaches  to  the  end  of 
to.  88,  is  further  written,  in  the  hand- 
writing of  the  said  curate  Angeles, 
••  Finis." 

4/^.— There  is  written  on  the  89th  leaf, 
or  fo.  89f  which  had  remained  as  a 
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blank  leaf,  inteDded  for  the  certificate, 
two  entries  of  baptisms,  written  in  tlie 
liand-wtitiogof  the  curate  Aneeles;  the 
first  thereof  with  ink  of  an  old  appear- 
ance, and  the  second  en  try,  which  isthat 
of  Liiisa,  is  written  with  ink  of  moreand 
very  modern  appearance ;  and  the  fi- 
gures that  are  placed  to  denote  the 
number  or  fulio  89  are  in  the  same 
ink  as  the  entry. 
5th. — It  is  observed,  at  fo.  88  of  hook 
Ist,  and  at  the  end  of  December  1789, 
there  is  inserted  the  word  "  Finis,"  which 
means,  conclusion  of  book  No,  i :  and 
afterwards  there  is  a  baptismal  entry, 
inserted  by  the  curate  Angeles  with 
the  ink  of  old  or  long  date,  and  be- 
tween the  word  "  Finis"  and  this  en- 
try, is  observed,  interlined,  the  words 
"  EnUics  omitted,*'  written  with  fresh 
ink. 

6th. — At  the  end  of  the  baptismal  en- 
try, inserted  on  the  blank  leaf  titled  fo. 
89,  arc  observed  the  following  words, 
written  in  the  actual  hand-writing  of  the 
curate  Angeles,  **  Certificate  granted  to 
her; "  which  words  have  been  since 
struck  out  by  him  ;  but  they  can  still  be 
distinctly  read.  It  is  to  be  observed,  that 
the  said  ceitificate  could  not  have  been 
granted  to  Luisa  by  the  curate  Angeles 
on  the  day  of  her  baptism ;  for  the  said 
entry  states,  that  the  ceremony  of  bap- 
tism was  performed  by  the  father  assist- 
ant curate  Aneses ;  neither  could  he  have 
granted  it  at  the  end  of  the  year  1789, 
when  he  says  it  was  entered  or  noted  in 
the  register,  for  it  is  manifest  that  a  child 
of  about  16  months  old,  a  little  more  or 
less,  had  not  the  means  or  power  to  rr- 
quire  it :  and  it  is  to  be  observed,  that 
there  is  no  other  baptismal  entry,  among 
all  these,  fully  entered  in  the  Reorjster 
with  these  words  inserted  at  the  end. 

7ih. — ^The  baptismal  entry  of  Luisa, 
inserted  in  the  Register  by  the  father 
curate  Angeles,  states  her  to  have  been 
born  on  the  35th  August,  in  the  year 
1788 ;  and  that  she  was  baptized  by  U- 
ther  Aneset,  at  that  time  chief  assistant 
curate  in  the  church,  on  the  11th  day  of 
September,  1788. 

Sth. — At  folio  59,  in  the  Register's 
court,  and  at  the  exact  period  of  Septem- 
ber 1788,  is  made  a  small  note  or  me- 
morandum, in  the  actual  hand-writing  of 
the  father  curate  Angeles,  written  with 
the  same  fresh  ink  as  the  entry  of  Luisa 
Calderon  at  fo.  89,  which  small  N.  B. 
says  "  Luisa ;  See  fo.  89." 

9th, — It  is  observed,  that  at  the  end  of 
December  1789,  which  is  also  the  end 
of  book  the  1st  of  the  said  Register,  there 
also  arc  written,  in  the  actual  hand- 
writing of  the  curate  Angeles,  98  bap- 
tismal entries,  under  the  title  of  Entries 
ted ;  which  entries  are  written  with 
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ink  of  long  date,  although  the  title  there- 
of is  written  with  fresh  ink ;  and  imme- 
diately succeeding  the  said  entries,  is  to 
be  found  as  aforesaid  the  word  *'  Finis.'' 

10(A. — Among  the  whole  of  the  cer- 
tificates or  baptismal  entries  omitted,  and 
which  are  inserted  at  the  end  of  89, 
under  his  control,  to  the  number  31, 
there  are  only  3  to  be  met  with  that  were 
solemnized  by  the  father  curate  Aneses, 
as  is  ascertained  by  the  tenor  thereof. 

It th. — Among  the  whole  of  the  bap- 
tisms regularly  entered  in  the  register  of 
the  year  1788,  it  is  observed  that  there 
are  only  four  to  be  met  with  solemnized 
by  the  father  Aneses,  and  that  one  of 
thrm  was  the  baptism  of  the  son  of  a  fe- 
male slave  of  the  said  father  Angeles. 

13/A. — ^There  is  ohserve<l,  at  the  end 
of  December  in  the  year  1788,  at  fo.  64 
of  book  1st  of  the  Register,  a  recapitula- 
tion written  in  the  hatid-writing  of  the 
father  curate  Angeles,  which  says,  that 
the  baptisms  that  have  been  solemnized 
during  or  in  the  course  of  the  year  1788, 
amount  in  the  whole  to  26i.  This  sum- 
mary or  brief  recapitulation  indicates  that 
at  tne  end  of  each  year,  previous  to  any 
insertions  in  the  year  ensuing,  he  in- 
spected his  register ;  and  it  is  natural  to 
conclude,  that  previous  to  closing  the 
year  by  such  recapitulation,  that  this  was 
the  time  for  him  to  insert  in  this  register 
the  memorandums  of  the  baptismal  en- 
tries that  had  been  omitted  during  that 
year. 

iSth. — It  is  to  be  observed,  that  the 
first  register  delivered  by  the  father  An- 
geles, and  in  which  is  met  with  the  bap- 
tism of  Luisa,  begins  in  the  year  1781, 
being  the  time  of  his  appointment  tu  the 
curacy  of  the  Port  of  Spain  ;  and  that  the 
said  register  reaches  no  further  than  the 
end  of  July,  1795.  And  it  appears,  tliat 
the  said  register  has  been  unsewed  and 
taken  to  pieces ;  for  from  the  capacious- 
ness or  size  of  the  outside  binding  or 
parchment  cover,  an  apparent  deficiency 
IS  evident ;  which  circumstance,  added  to 
what  has  been  before  stated,  determined 
me  to  request  his  excellency  and  the 
court,  that,  for  the  better  investigation 
and  ascertaining  the  truth  in  the  cause, 
the  father  curate  Don  Josef  Maria  An- 
geles should  be  ordered  to  deliver  to  me 
the  remainder  of  his  register,  subsequent 
to  the  month  of  August  1795  until  1805, 
as  also  the  register  of  the  ancient  co- 
lonists, by  reason  that  the  two  curacies 
were  united  in  the  year  1787  ;  which  or- 
der of  his  excellency  he  has  avoided  com- 
plying with,  and  paid  no  attention  to  till 
a  few  days  ago  when,  in  lieu  of  the  re- 
gisters required,  he  only  sent  these  of 
the  ancient  colonists,  and  five  sewed 
books  of  notes  or  memorandums  of  bap- 
tisms subteqiieot  to  the  year  1799  till 
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May,  J  805,  which  ancient  registers  and 
old  raemorandum  books  were  transmitted 
to  me  by  the  secretary  of  the  court ;  and 
these  latter  ones  have  been  examined  in 
the  presence  of  his  excellency  and  of  fa- 
ther Angeles,  in  court,  on  the  12th  day 
of  May.  I  had  the  honour  of  remarking 
to  your  excellency  on  this  same  occasion, 
that  the  five  sewed  books  delivered  in  by 
this  priest  were  not  the  continuation  of 
the  register  as  required  from  the  month 
of  August,  1795  up  to  the  year  1805;  but 
that  they  were  merely  some  sewed  books 
of  memorandums  made  at  the  time  of 
the  ba(>tisms,  to  be  immediately  after- 
wards inserted  in  a  regular  manner  in 
the  register,  as  is  expressly  required  by 
the  civil  and  canon  laws  that  govern 
us ;  which  said  laws  ordain  that  the  cu- 
rates should  keep  the  registers  in  the 
best  order  and  regularity,  by  reason  that 
on  frequeut  occasions  the  life,  the  pro- 
perty, and  the  right  of  inheritance  of 
their  parishioners  depend  thereon. 

14/ A. — The  father  curate  Don  Josef 
Maria  Angeles  being  again  commanded 
by  his  excellency  in  court  to  find  and  de- 
liver up  the  continuation  of  the  register 
(as  required  from  him)  from  August  3795, 
has  declared  that  he  is  ready  to  make 
oath  that  he  had  not  in  his  possession 
any  other  registers  than  the  sewed  books 
of  memorandums  or  notes — than  those  he 
has  delivered ;  and  that  the  insects  had 
eaten  the  sewed  books  that  were  the  con- 
tinuation of  the  register. 

15th. — On  his  being  again  commanded 
by  his  excellency  in  court  to  declare  the 
truth,  and  to  deliver  up  the  continuation 
of  the  register  as  had  been  required  of 
him,  after  a  deal  of  hesitation  and  diffi- 
culties he  went  home  in  search  of  the 
new  register,  which  he  has  exhibited  in 
Court,  and  which  begins  on  the  1st  Ja- 
nuary 1801;  but  there  are  not  entered 
therein  any  mure  entries  than  those  of 
the  month  of  January,  1801,  and  one  of 
the  ?nd  of  February  in  the  same  year  in 
an  unfinished  state.  I  have  to  remark 
to  the  Court  that  the  first  register  deli- 
vered to  him  begins  in  1784,  which  was 
the  time  when  he  entered  on  the  curacy 
of  Port  of  Spain;  that  this  register  was 
titled  by  him  volume  ist,  and  that  the 
latter  which  he  has  presented  he  titled  vo- 
lume Snd:  this  proves  in  an  incontestable 
manner,  that  the  continuation  95  to  the 
end  of  December,  1800,  existed  in  the 
several  sheets  of  the  Register,  volume 
1st,  and  that  these  sewed  sheets,  or  por- 
tions of  the  book,  have  been  maliciously 
cut  out  or  extracted  by  him ;  it  not  being 
possible  that  the  insects  should  have 
eaten  the  same,  as  he  has  stated,  being 
about  five  years*  registers,  without  his 
producing  some  smallremnants  or  scraps 
thereof,  which  naturally  would  have  been 
lolt. 


teth. — Relative  to  tbo  assertion  of  the 
father  curate,  Don  Josef  Maria  Angeles, 
that  there  does  not  exist  in  his  possession 
any  other  register  than  those  be  has  de- 
livered, and  the  sewed  slieets  of  memo- 
randums, I  have  remarked  to  the  said  cu« 
rate,  in  the  presence  of  your  excellency  ia 
court,  that  there  is  not  to  be  found  either 
in  the  registers  or  in  the  sewed  sheets  of 
memorandums,  the  original  certificate  or 
entry  of  a  baptism  which  I  obtainedi 
dated  the  f 4th  of  May,  1799,  which  cer- 
tified  copy  was  granted  by  him  and 
authenticated  solemnly  by  his  signa- 
ture as  having  been  copied  from  his  re- 
gister, which  proves  by  evidence  the 
existence  of  the  continuation  of  the  re- 
gister from  and  after  the  year  1795  until 
1800,  as  the  new  Register  volume  9nd 
begins  in  January,  1801,  and  that  he  has 
extracted  the  latter  sheets  or  parts  of  the 
Register  volume  1st. 

17M. — It  is  to  be  observed,  that  father 
Angeles  has  delivered  five  sewed  books 
of  memorandums;  and  that  the  said  sewed 
books  begin  from  the  commencement  of 
89  until  May,  1805,  which  proves  that 
he  regularly  entered  the  memorandums 
of  the  baptisms  that  were  solemnized  in 
his  curacv;  and  that  having  entered 
therein  tne  year  1784,  it  is  to  be  pre- 
sumed that  he  pursued  the  same  method 
from  the  beginning,  and  that  in  conse- 
quence he  ought  to  deliver  in  the  same 
manner  his  sewed  books  of  notes  from 
the  year  1784  until  the  end  of  1788;  but 
instead  of  this  he  has  denied  the  exist- 
ence of  the  said  note  or  memorandum 
books. 

18/ A. — ^Your  excellency  has  ordered 
me,  at  the  solicitation  of  the  advocalte  of 
Luisa,  to  present  or  produce  in  court,  as 
curate  of  Arima  and  of  Saint  Jos«!ph^  the 
registers  kept  by  mo  in  these  p«nshes 
during  the  time  I  have  enjoyed  the  said 
curacies:  I  had  the  honour  to  present 
them  to  your  excellency  in  court,  on  the 
12  th  May,  as  also  those  kept  by  my  pre- 
decessors; and  .have  to  observe  to  you, 
with  regard  to  those  registers,  that  the 
years  follow  each  other  regularly  with- 
out any  intermission  of  blank  leaves  be- 
tween the  end  of  one  year  and  the  be- 
ginning of  another;  this  being  direct 
contrary  to  usage,  custom,  and  nxxl 
faith  for  any  blank  spaces  to  be  lelt  in 
registers  without  they  are  filled  up  with 
lines  to  indicate  that  the  same  had  hap- 
pened through  inadvertence,  and  to  pre- 
vent any  improper  use  of  the  said  blank 
spaces  as  has  been  practised  by  the  cu- 
rate Angeles,  with  sundry  blank  spaces 
in  his  registers,  excepting  the  one  he  has 
availed  himself  of  to  introduce  the  baj>- 
ttsm  of  Luisa :  and  that  if  in  the  regis- 
ters that  have  been  presented  by  me  to 
your  excelleiicy  there  has  been  nuy  cer- 
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tificalet  of  baptisms  omitted,  they  have 
been  entered  m  the  registerty  as  is  cus- 
lomarj  and  usual,  the  instant  that  said 
omission  was  discovered,  as  can  be  seen. 
And  it  is  the  rule  that  when  the  entry  of 
m  baptism  has  been  omitted  and  that  it 
has  not  been  entered  in  its  proper  place, 
no  certificate  whatever  thereof  is  ever 
given  by  the  curate  to  the  party  interest- 
ed who  may  require  it,  witnout  a  memo* 
rial  being  presented  to  the  ecclesiastical 
judge,  or  in  default  of  such  judge  then 
to  the  ordinary  judges  that  an  examina- 
tion may  be  strictly  taken  of  the  wit- 
nesses and  relations  who  may  depose  to 
the  truth  of  the  matter  previous  to  the 
granting  any  such  certificate ;  and  it  is 
my  duty  to  observe  to  the  Court  and  to 
your  excellency,  that  if  in  this  caM  this 
formality  had  been  observed,  as  is  the 
rule  and  is  the  cuitom,  the  dis^ting 
circumstances  of  this  suit  woulo  have 
been  avoided,  as  also  the  scandal  of  a 
minister  of  our  religion  so  publicly  com- 
promising the  morality  of  his  ministry. 

19/A. — It  is  to  \m  further  observed, 
that  by  strictly  inspecting  the  memo- 
randum books  that  were  delivered  by 
the  curate  Angeles  up  to  the  date  of  the 
same  in  May  1805 J  it  is  evident W  seen 
that  the  ink  that  was  made  use  ofin  the 
•aid  books  in  July  1803,  which  was  the 
time  of  the  departure  of  Luisa  CaMeron 
for  London,  is  the  same  that  was  used  to 
inaert  the  entry  of  the  baptism  of  Luisa 

00  the  blank  leaf  of  io.  89  in  the  Register  at 
the  end  of  the  year  1789  ;  which  leaves 
no  doubt  whatever  but  that  the  whole 
was  contrived  at  that  period  of  time. 

90th. — In  this  stale  of  my  observations 
relative  to  theliegister  afore- mentioned, 
titled  volume  1st,  and  relative  to  the 
aewed  books  of  notes  or  memorandums, 

1  thought  proper,  previous  to  concluding 
them,  to  make  a  general  examination  of 
the  register  of  the  people  of  colour  of  the 
ancient  colonies,  combining  various  cir- 
cumstances, as  well  the  aspect  of  Luisa 
as  also  the  ages  of  other  persons  of  the 
district  who  had  assured  me  of  their 
being  a  little  more  or  less  of  the  same 
ace.  I  searched  the  years  preceding  that 
of  1788,  and  I  discovered  that  in  the 
year  17tM),  at  fol.  158,  there  was  an  entry 
of  a  female  infant  called  Luisa  Antonia 
daughter  of  Maria  Nunes  born,  as  ex- 
pressed in  the  said  entry,  on  the  96th  day 
of  August,  178G,  being  Saint  Louis's  day, 
king  of  France ;  lier  godfather  and  god- 
rootner  were  Juan  Santiago,  and  Luisa 
Antonio.  I  assure  your  excellency  that 
my  discovering  tliis  entry  caused  in  me 
a  very  extiaordinary  emotion ;  for  except- 
ing the  diiference  of  surnames  Nunez 
and  Calderon,  in  every  other  respect 
this  solemnization  of  the  baptism  in 
1786,  by  the  r^erend  Either  Antonio 


Alveradb  agrees  with  the  register  on  the 
blank  leaf  titled  fo.  89 ;  for  which  rea- 
son, and  my  being  certain  that  among 
the  old  Spaniards  in  Port  of  S|iain  there 
never  were  any  with  the  surname  of 
Nunez,  and  that  in  the  citv  of  Cariaco 
there  are  of  this  surname,  ft  came  into 
my  mind  that  perhaps  this  same  Maria 
Calderon  mieht  have  formerly  called 
herself  Maria  Nunez;  and  accordingly  I 
discovered  this  was  the  case,  the  said 
Maria  havioe  been  born  in  Cariaco,  be- 
ing the  daugnter  of  Domingo  Nunez,  the 
female  slave  of  Don  Francisco  Enriques 
Nunes  and  of  Donna  Juana  Acosta;  that 
the  surname  of  Calderon  she  took  from 
a  man  of  that  name  who  obtained  her 
liberty  ;  and  that  the  said  Maria  was  al- 
ways known  at  Cariaco  by  the  appella- 
tion of  Mary  Nunez  Calderon :  this  nar- 
rative I  received  from  Maria  del  llozario 
Kapala,  a  native  of  said  Cariaco  in  the 
presence  of  Don  Josef  Francisco  Farfan, 
the  day  previous  to  her  embarkation  for 
her  own  country. 

Conclusion, — Your  excellency  having  in 
court  directed  me,  in  quality  of  ecclesias- 
tical judge,  and  as  the  superior  of  the  cu- 
rate'Don  Josef  Maria  Angeles,  to  minutely 
inspect  the  registers  and  memorandum 
books  produced  by  him,  I  have  fulfilled, 
with  the  greatest  exactness,  the  commis- 
sion that  was  conferred  on  me  on  the 
oath  that  I  was  sworn ;  I  conclude  my 
opinion  with  acquainting  your  excellency 
that,  notwithstanding  all  the  circum- 
stances that  obscure  the  registers  and 
note  books  submitted  to  my  inspection, 
and  especially  in  consequence  of  disco- 
vering the  entry  in  the  year  1786  in  the 
registers  of  the  antient  colonists,  it  is  my 
duty  to  declare,  and  accordingly  I  do  de- 
clare, that  the  certificate  of  the  haptisni 
of  Luisa  Calderon  inserted  at  fo.  89  uf 
the  register  by  the  father  curate  Don 
Josef  Maria  Angeles  is  false,  and  of  no 
validity;  and  that  the  entry  found  in  the 
register  of  the  ancient  colonists  ought  to 
be  considered  as  the  true  one,  unless 
the  said  curate  Angeles,  as  parish 
priest,  who  ought  to  have  a  knowledge 
of  his  parishioners,  should  bring  forward 
persons  who  themselves  may  prove  cir- 
cumstances to  establish  his  said  entry ; 
and  I  sign  hereto,  in  this  cily  of  St. 
Joseph  de  Oruna  on  the  81st  day  of  May, 
in  the  year  1805. 

(Signed)    The  Beneficed  Curate  Pedbo 
Josef  Reyes  Bravo. 
8worn  to  before  me,  in  court, 
T.  HiSLOP,  Lt.  Gov. 

Juiy^2nd,  1805. 

EXHIBIT  F. 
[Vide  an/a  p.  311.] 
The  uland  of  Trinidad  having  sub- 
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mitted  to  his  roajeaty's  arms,  by  virtue  of 
the  powers  in  me  vested  I  hereby  ap- 
point you,  John  Nihell,  to  be  chief  ma^it- 
traiCf  chief  judge,  and  auditor,  durmg 
his  majesty's  pleasiuv,  in  and  over  the 
u'hole  and  every  part  of  the  said  island ; 
and  I  hereby  require  and  command  you 
to  do  and  execute  all  things  in  due  man- 
ner that  shall  belong  to  those  different  of- 
fices agreeable  to  the  instructions  and 
powers  which  shall  by  my  order  be  given 
you  by  licnt.  col.  Picton,  whom  I  have  ap- 
pointed  governor  of  the  taid  island,  and 
which    instmciions   and    powers    shall 
have  the  full  force  as  if  signed  by  myself. 
No  provision  having  been  made  by  the  late 
capitulation  for  continuing   the  Spanish 
form  of  law  in  the  administration  of  justice 
in  this  island  f^nd  that  form  of  law  having 
BEEN  CONTINUED  solclv  by  my  circular  let' 
ter  to  the  captains  of  quarters  and  other 
magistrates ;  in  order  to  avoid  the  confu- 
sion which  may  arise  from  too  strict  an 
adherence  to  the  forms  of  that  law,  under 
an  English  government,  particular  direc- 
tions will  be  given  you  m  your  instruc- 
tions from  colonel  Picton,  to  explain  fully 
mv  meaning  and  intention  in  this  parti- 
cular.   And  whereas,  I  have  thought  it 
necessary  to  remove  from  his  office,  the  late 
assessor  general,  and  do  not  think  proper 
to  appoint  any  other  person  to  that  office  ; 
I  hereby  direct  you  to  proceed  in  all  civil 
and  CRIMINAL    CAUSES    without  an  as- 
ussor,  however  contrary  this  may  be  to 
the  Spanish  forms  of  law.  And  I  hereby 
declare  that  all  sentences  thus  passed  oV 
signed  by  you,  without  an  assessor,  shall 
have  the  same  force,  and  must  be  car- 
ried into  execution  in  the  same  manner 
as  if  the  same  had  been  signed  by  an  as- 
sessor.  And  whereas  several  complaints 
have  been  made  to  me  of  great  extor- 
tions, and  unnecessary  accumulations  of 
law  proceedings  in  order  to  increase  the 
fees  of  escrivanos,  procuradors,  and  other 
officers  of  Justice ;    I  hereby  charge  and 
command  you  to  pay  particular  atten- 
tion to    the  curtailing  and  simplifying 
all  law  suits,  and  to  bring  every  process 
to  as  speedy  a  conclusion  as  the  nature 
of  the  cause  will  admit,  agreeable  to  the 
dictates  of  your  own    conscience    and 
judgment,    and  the  instructions  which 
you  shall  receive  from  colonel  Picton, 
hoapever  contrary  to  the  practice  of  the  tri- 
bunal under  the  former  government.     And 
I  hereby  give  ymi  full  power  and  autho- 
rity to  deprive  of  their  employment  any 
escrivano,  procurador,  or  other  officer  of 
your  tribunnl,  whenever  you  find  them, 
or  any  of  them,  guilW  of  extortion,  mal- 
practices in  their  offices,  or  disobedience 
of  your  orders.   In  civil  causes  it  shall  be 
left  to  the  option  of  either  party  to  ap- 
peal from  the  sentence  of  your  tribunal 
to  the  king  and  council;  provided  the 


cause  in  litigation  amounts  t6  the  value 
of  five  hundred  pounds  sterling.  In  cri' 
minal  causes  the  appeal  shall  be  to  the  go^ 
vemor,  and  no  sentence  shall  be  executed 
till  approved  by  him. 

Given  under  my  Band  and  Seal  at 
Port  of  Spain,  Trinidad,  this  first 
day  of  March,  1797. 

(Signed)       Ra.  Aaerceokbt9  L.  G. 

Place  of  the  Seal. 

By  Command  of  his  Excellency. 

(Signed)        Frederick  Maitlakd, 

Secretary. 

Trinidad. — I  certify  the  within  to  be 
an  extract  and  true  copy  of  the  commia- 
sioR  given  to  me  by  Sir  Ralph  Aber- 
croniby,  which  I  have  in  my  possession. 

John  Nthell, 
Chief  Justice,  S3nd  July,  1805. 


EXHIBIT  G. 

[Vide  an/a  p.  311.] 

Head  Quarters^  TMnidad, 

1st  March,  1797. 

Sir ; — Lieutenant  colonel  Maitland 
having  laid  before  me  your  letter  and 
paper  containing  notes  relative  to  the 
office  of  chief  magistrate,  which  is  con- 
tinued in  you,  in  consequence  of  the 
proclamation  issued  for  the  maintenance 
of  the  former  laws  of  the  colony,  nntil 
his  majesty's  pleasure  is  known : 

I  have  the  honor  to  return  you  such 
answers  as  the  occasion  calls  for,  direct- 
iug  you  at  same  time  to  consider  this 
letter  as  your  sufficient  autliority  for 
acting  according  to  the  directions  con« 
tained  in  it.  As  it  has  been  necessary  to 
remove  the  person  who  filled  the  office 
of  auditor  and  assessor,  and  that  no  pro- 
per person  can  be  at  present  fonna  to 
succeed  him,  you  will  in  ail  civil  causes 
previously  convene  three  of  the  most 
intelligent  and  upright  men  in  the  colony, 
or  consult  any  able  lawyer,  and  having 
received  their  opinion  upon  such  points 
as  you  want,  proceed  upon  their  judg- 
ment to  give  sentence  on  the  case.  In 
criminal  cases,  an  appeal  lies  to  the  gO' 
vernor. 

With  respect  to  the  chief  magistrate's 
salary,  I  am  sensible  of  the  propriety  and 
even  necessity  of  making  a  just  provision 
on  this  head  ;  although  it  is  my  wish,  as 
much  as  possible,  to  reduce  fees  in  gene- 
ral, yet  certain  limited  ones  will  be  au- 
thorized :  Lieut-col.  Picton  will  be 
directed  to  ascertain  the  amount  of  what 
these  may  be,  and^uch  addition  shall  be 
made  as  is  proper.  At  all  events  you 
may  rest  assured  that  a  competent  allow- 
ance shall  be  paid  you  for  your  service  to 
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the  public.    I  limve  the  honor  to  be,  sir, 
jour  moet  obedient  humble  senrant, 
(Signed)        Ra.  Abercaomdt,  L.  G. 
Commander  in  Chief. 

John  Nihell,  Esq.,  appointed  Alcalde, 
and  to  eiecute  the  duty  of  auditor 
for  the  lime  being  in  Trinidad. 

Trinidad. — I  certifjr  the  above  to  be 
an  exact  and  true  copy  of  a  letter  received 
from  sir  Ralph  Abercromby,  the  original 
of  which  is  m  my  possession. 

John  Nibell,  Chief  Justice. 


EXHIBIT  II. 
[Vide«a<fp.d«l.] 

Don  Joseph  Maria  Angeles,  licentiate 
in  divinity,  oencficed  priest,  and  parish 
curate,  and  military  cnaplain  to  the  new 
coloui&ts  in  the  windward  island  of  Trini- 
dad, and  to  the  ancient  inhabitants  of  the 
port  of  Spain  in  the  same  island : 

I  certify  in  the  best  possible  manner, 
and  that  may  leeally  avail,  that  in  the 
register  book  of  tncs  baptisms  solemnized 
by  my  predecessor,  in  the  parish  church 
of  the  Fort  of  Spain,  added  to  my  cure 
lately  or  some  time  back  by  his  Catholic 
miyesty,  there  is  inserted  an  entry  at 
over  leaf  of  fo.  twenty  six,  and  numbered 
three,  whose  tenor,  faithfully  transcribed, 
b  as  follows : 

*'  On  the  twenty-third  clay  of  August, 
"  in  the  year  one  ttiuusand  >»evcn  hun- 
"  dred  and  eighty  six,  I,  futher  Joseph 
"  Antonio  Alvarado,  assistant  curate 
"  of  the  parish  church  of  the  Port  of 
'<  Spain,  do  certify,  that  in  the  said  pa- 
"  rish  church  I  solemnly  baptised  and 
**  anointed  with  oil,  Santiago,  ten  days 
'*  old,  the  son  of  Donna  Maria  Ygnacia 
'*  Ravelo;  the  godfather  and  godmo- 
"  ther  were,  Don  Luis  Centeno  de 
**  Brito,  and  Donna  Bernarda  Joaquina 
"  Yro,  to  whom  I  explained  their  obli' 
'*  gation and  spiritual  relationship;  and 
"  that  the  same  may  appear,  I  sign 
"  hereto  and  attest  the  same. 
Father  Joseph  Antonio  Alvarado." 

The  aforegoing  is  conformable  to  the 
original,  from  whence  I  have  caused  it  to 
be  extracted  word  for  word,  and  thereto 
in  every  respect  I  refer  myself  and  that 
the  same  may  avail,  I  grant  these  pre- 
sents at  the  solicitation  of  the  legitimate 
party.  Done  in  the  port  of  Spain,  at  my 
usual  place  of  residence,  this  day,  being 
the  sixteenth  day  of  August,  in  the  year 
one  thousand  eight  hundred,  and  hereto 
sign  my  name. 

Father  Joseph  Maria  Angeles, 
B.  P.  P.  C.  ik  M.  C. 


EXHIBIT  I. 
[Vide  anii  p.  594.] 

The  bene6ced  priest,  Don  Pedro  Josef 
Reyes  Bravo,  proprietary  curate  of  Santa 
Rosa  dc  Arima,  curate  ad  interim^f  the 
city  of  San  Josef  de  Oruna,  and  vicar 
with  set  jurisdiction  out  of  the  Episcopal 
court  of  this  windward  Island  of  Trini- 
dad, &c 

I  certify,  by  order  of  bis  excellency  the 
president  of  the  court  of  session,,  that,  in 
one  of  the  parish-books  of  the  Port  of 
Spain,  with  a  white  parchment  cover,  at 
folio  eighty-nine,  is  inserted  an  entry  of 
baptism,  the  tenor  of  ^Vhich  is  as  fol- 
lows :  *'Luisa,an  infant,  natural  daugh- 
ter of  Maria  del  Rosario  Calderon,  a  na- 
tive of  Cariaco,  in  the  province  of  Cu- 
mana,  on  the  continent  or  Terra  Firma ; 
she  was  born  on  the  twenty- fifth  day  of 
August,  in  the  year  one  thousand  seven 
hundred  and  eighty-eight,  and  baptised 
this  day,  being  the  eleventh  day  ot  Sep- 
tember in  the  same  year,  in  this  rector's 
church  of  the  Conception  of  the  Virgin 
Mary«  being  the  parish  church  of  the 
Port  of  Spam  ;  the  godmother  was  Luisa 
Villega,  a  free  mulatta,  in  company  with 
Juan  Santiago  Bacuba,  a  free  mulatto, 
who  were  duly  instructed  with  their  spiri- 
tual relationship,  and  their  other  duties 
contracted  on  so  solemn  an  occasion ; 
said  infant  was,  agreeable  to  the  forms 
and  ceremonies  of  the  Roman  ritual, 
baptised  solemnly  by  the  beneficed  priest, 
Don  Esteban  Aneses  y  Aragon,  assistant 
curate  of  the  aforesaid  parish  church,  by 
my  licence  and  permission,  in  quality  of 
military  curate  and  parish  rector  of  ttte 
new  colonists,  in  the  windward  Island  of 
Trinidad,  and  of  the  ancient  inhabitants 
of  the  Port  of  Spain,  by  appointment  of 
bis  catholic  majesty,  which  I  attest. 

B".  Joseph  Maria  Angeles.'* 

The  aforegoing  is  a  copy  of  the  ori- 
ginal,  from  whence  1  extracted  it, and  com- 
pared it;  the  same  is  true  and  exact,  and 
111  one  hand-writing;  and  it  is  to  be  ob- 
served, that  the  said  register  is  become 
unbound  and  unsewed,  asalso  that  there 
are  entered  in  the  ^aid  book  all  the  bap- 
tisms of  whites  and  people  of  colour, 
both  free  and  slaves ;  and  at  the  same 
time,  the  words  **  Dado  et  certificado  a 
ella."  (or  in  English)  <»  Certificate  grant- 
ed to  her,"  arc  written  on  a  line  tnat  is 
usually  drawn  at  the  conclusion  of  a  sig- 
nature, and  above  tlicre  is  another  line 
in  the  manner  as  before  described  and 
shown.  And  (hat  the  same  may  avail,  I 
sign  these  presents,  referring  myself  at  the 
same  time  to  the  original,  in  this  Port  of 
Spain,  on  the  sixteenth  day  of  August, 
one  thousand  eight  hundred  and  five. 
(Signed)    Pkdbo  Josef  Ret es  Bravo. 
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for  m  Misdemeanors 

Sworn  before  me  by  the  vicar-seneril 
Pedro  Joseph  Reyes  Bravo,  that  the 
above  is  a  true  extract,  taken  by  him 
from  the  booksof  Registry  of  Baptism 
of  the  parish  of  Port  of  Spain,  under 
the  cure  of  Pedro  Joseph  Maria 
Angeles. — In  Court,  August  16th, 
1805. 

T.  HiSLOPy  Lieutenant  Governor. 


EXHIBIT   K. 

[Vide  anti  p.  324.] 

The  beneficed  priest,  Don  Pedro  Jo- 
sef Reyes  Bravo,  proprietary  curate  of 
Santa  iCosa  de  Arima,  curate  ad  interim 
of  the  city  of  San  Josef  de  Oruna,  and 
vicar  with  set  jurisdiction  out  of  the 
episcopal  court  of  this  windward  Island 
of  Trinidad,  &c.  &c. 

I  certify,  at  the  request  of  his  excel- 
lency the  brigadier-eeneral  Don  Thomas 
Hislop,  president  of  the  Court  of  Session, 
under  date  of  the  twenty-second  day  of 
July,  in  the  year  one  thousand  eight  bun* 
dred  and  five,  that  in  one  of  the  parish- 
books  of  the  Port  of  Spain,  delivered  by 
father  Don  Josef  Maria  Angeles,  bound 
in  yelloPT  parchment,  wherein  are  in« 
verted  the  entries  of  baptism  of  the  free 
people  of  colour,  therein  is  found  one  at 
fo.158,twhosetenori8  asfollows:  **  Oq  the 
sixth  day  of  September,  in  the  year  one 
thousand  seven  hundred  and  eighty -six, 
If  hxbtr  Josef  Antonio  Aibarado,  as- 
siMant-curate  of  the  parish  church  of  the 
Port  of  Spain,  do  certify  that,  in  the  said 
parish  church  I  solemnly  baptised  and 
aooioted  with  holy  oil,  Luisa  Antonia, 
twelve  davs  old,  daughter  of  Maria 
Ilunez,  a  Kee  mulatta;  the  godfather 
and  godmother  were  Juan  Santiago  and 
Luisa  Antonio;  to  whom  I  expressed 
their  obligation  and  spiritual  relation- 
ahip:  and  that  the  same  may  avail,  I 
sign  hereto,  and  attest  the  same. 

(Signed)     Father  Josep  Antonio 

A  LB  A  R  ADO.*' 

The  aforeeoing  is  an*  exact  copy  of  the 
original,  and  thereto  I  refer  myself,  from 
whence  I  extracted  it,  and  have  compared 
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it ;  the  same  is  true  and  teact,  of  one 
same  hand-writing  and  same  coloured  ink ; 
and  it  is  observed  therein,that  in  the  pUco 
where  it  expresses  Luisa  Antonia,  there 
appears  to  have  been  something  scratch- 
ed out,  beginning  and  ending  at  Lulss 
Anto;  and  on  the  place  where  the  scratch* 
ing  out  appears,  is  written  in  the  same 
hand-writing,  and  with  the  same  ink, 
to  the  end  ^of  the  line  finishing  with 
"Luisa  Anto,"  and  the  following  line 
begins  "nia,''  to  complete  the  whole 
name  of  Luisa  Antonia;  and  further- 
more,  in  the  margin  is  inserted  the 
name  of  "Luisa  Antonioa  female  infimt*' 
in  the  same  hand-writing  and  ink  ;  and 
in  the  other  margin  the  names  of  the 
godfather  and  godmother,  Juan  Stantigo 
and  Luisa  Antonia,  which  is  the  usqal 
mode  and  custom  of  inserting  the  entries 
in  the  parish-books  of  the  baptisms:  and 
that  the  same  may  avail,  I  sign  these 
presents,  in  the  Port  of  Spain,  on  the 
twenty-second  day  of  July,  in  theyeer 
one  thousand  eight  hundred  and  five. 

(Signed)    Pedbo  Josef  Retes  Beavo. 

Sworn  to  before  me,  by  the  vicar-ge* 
neral,  Pedro  Josef  Reyes  Bravo,  tEat 
the  above  is  a  true  extract,  taken  fay 
him  from  the  books  of  Registry  of 
Baptism,  of  the  old  Inbabitants  of 
this  Island  of  Trinidad,  in  Port  of 
Spain,  under  the  cure  of  Padre  Josef 
Maria  Angeles. — In  Courts  August 
16th,  1805. 

T.  HiSLOP,  Lieutenant  Governor, 


Upon  the  return  of  these  Writs  of  Man* 
damns  in  Michaelmas  Term  1805,  Mr* 
Forbes,  the  Defendant's  attorney,  made 
an  affidavit,  that  on  account  of  the  length 
of  the  Return,  his  Client  could  not  be 
prepared  to  go  to  trial  at  the  Sittings 
after  that  term,  pursuant  to  the  Prose- 
cutor's notice:  and  the  Court  accordingly 
put  off  the  Trial  to  Hilary  Term  foN 
lowing. 


27l«  Trial  of  Thomas  Picton,  Esq.  in  tJie  Court  of  King's  Bench,  Westminster, 
before  the  Right  Honourable  Edward  Lord  EUenborough,  Lord  Chief 
Justice  of  the  said  Court,  and  a  Special  Jury,  on  Monday,  February  24 ; 
46Geo.  III.  A.  D.  1806. 


Counsel  for  the  Prosecution, 

Mr.  Carrow  [afterwards  a  Baron  of  the 
JBxchoquer] : 
VOL.  XXX. 


Mr.  Adam  [aftei^vards  Lord  Chief  Com. 
missioner  of  the  Jury  Court  of  Scotland}; 

Mr.  Harrison^ 
8  G 
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Omtoilfar  tke  Defendumi, 

Mr.  Dadtu  [aflerwrnrds  Lord  Chief  Jttttke 
of  the  Common  Plema] : 
Mr.  Lames : 
Mr.  AbercrombU, 

The  IndictmeBt*  was  opened  bj  Mr.  Ilir- 
rison. 

Mr.  Gamm, — Gentlemen  of  the  Jiuy ;  the 
task  of  stating  the  particulars  uf  this  most 
extraordinary  and  horrid  transaction,  was  ori- 
Einally  confided  to  much  greater  abilities 
than  Uiose  upon  which  it  has  now  unfortu- 
aatel^  devol? ed.  I  feel,  however,  tome  con- 
solation in  reflecting  that  the  present  is  a 
case  which  (addressed  lo  a  British  jury  in  a 
British  Court  of  Justice)  requires  no  embel- 
lishment of  eloquence,  nor  any  factitious  aid, 
to  impress  it  upon  the  minds  of  those  who 
are  to  near  and  to  decide  upon  it  Unless  the 
Ikcts,  clearly  and  fully  substantiated  by  proof, 
force  from  you  a  reluctant  ferdict  of  Guilty, 
I  have  no  hesitation  in  declaring  that  the  de- 
fendant ought  not  to  be  convict^ : — I  say  '*  a 
reUietant  verdict  of  Guilty,"  because  there  is 
BO  individual  present  (not  exceptins  even 
nyself,  whose  duty  it  is  to  conduct  the  pro- 
secution), who  would  not  rqjoice  if  you  could 
justify  yourselves  to  your  consciences  and 
your  God,  in  doubting  the  truth  of  this  accu- 
sation. 

The  indictment,  which  has  been  stated  to 
you  by  my  learned  friend  Mr.  Harrison, 
alleges,  that  a  representative  of  our  sovereign, 
and  governor  ot  one  of  our  colonial  depen- 
dencies who  was  therefore  bound  to  protect 
his  fellow-subjerts,  has  abused  the  station  to 
which  he  was  mUed,  and  has  disgraced  the 
country  to  which  he  belongs,  by — what  no 
one  in  £ng]and  has  heard  oT,  without  horror 
and  detestation— inflicting  torture  upon  one 
of  his  majesty^s  subjects,  without  the  least 
pretence  of  law,  without  the  least  moral  jus- 
tification, but  solely  to  gratify  his  tyrannical 
disposition,  by  the  oppression  of  the  unfortu- 
nate and  defenceless  victim  of  his  cnielty. 

Gentlemen,  in  the  year  1797,  the  island  of 
Trinidad  surrendered  to  his  majesty's  forces 
under  the  command  of  the  illustrious  sir  Ralph 
Abercroinliie,  whose  name  must  ever  be  men- 
tioned by  Britons  with  gratitude  and  admira- 
tion. That  great  man  entered  into  stipula- 
tions by  whidi  he  conceded  to  the  inhabitants 
of  this  Spanish  settlement,  the  continuance 
of  their  laws  and  institutions;  and  he  ap- 
pointed a  new  governor  until  his  majesty's 
pleasure  should  be  known,  or,  in  other  words, 
until  the  sovereign  of  Great  Britain  should 
have,  in  his  paternal  kindness  towards  this 
new  dependence  of  his  empire,  extended  to  it 
all  the  privileges  and  advantages  of  English 
laws. 

This  colony,  prior  to  its  surrender  to  the 

Set  it,  page  S96. 


f  agaiHtt  Thomai  Ptcion,  Esq.        [459 

British  arms,  had  been  governed  by  a  code  of 
Uws,  abating  very  such  of  tlie  severity  of 
that  of  Old  Spain ;  and  I  have  the  authority 
of  the  defendant  himself  for  slating,  that,  pre- 
vious to  his  appointment  lo  the  government, 
the  juridical  regulations  of  Trinidad  were  ex- 
tremely mild  and  benignant,  and  well  adapted 
to  the  protection  of  the  subject  in  this  re^ 
mote  insular  establishment. 

The  person,  whose  sufferings  form  the  sul>- 
ject  of  this  day's  inquiry,  is  a  young  woman 
of  the  name  of  Luisa  Calderon.    Aoout  the 
age  of  ten  or  eleven  years,  this  young  person 
was  seduced  by  a  man  of  the  name  of  Pedru 
Ruis,  to  live  with  him  as  his  mistress ;  and 
although  it  may  to  us  in  this  country  appear 
singular,  that  she  should  be  in  such  a  situation 
at  that  tender  period  of  life,y et  in  that  hot  cli- 
mate where  the  puberty  of  females  is  much 
accelerated,  it  is  common  for  them  to  be- 
come mothers  at  the  age  of  twelve;   at  that 
early  period  they  either  marry,  or  enter  into  » 
state  of  concubinage  if  they  cannot  form  a 
more  honourable  connexion.     Having  been 
seduced  by  Ruii,  and  living  with  him  as  his 
mistress,  it  appears  most  clearly  (fur  I  have 
no  desire  to   keep   any   part  of  the   case 
secret),  that  she  was  engaged  in  an.  intrigue 
with  Carlos  Gonzalex,  who  in  the  month 
of  December    1801,   availing   him   of    the 
access  to  the  house  of  Pedro  Ruis,   which 
his  connexk>n  with  Luisa  Calderon  afibrded, 
robbed  Ruix  of  a  qiumtity  of  dollars  which 
were  there  deposited.      Gontalez  was   ap- 
prehended,  and    a  suspicion    arising   that 
she  was  acquainted  with  the  circumstances 
of  the  robbery,  if  not  an  accessary  to  the 
crime,  she  also  was  taken  into  custody,  and 
examined  before  an  officer  of  the  laws,  equi- 
valent to  our  magistrate  or  justice  of  the 
peace.    In  the  first  instance  she  denied  any 
knowledge  of  the  transaction ;  the  magistrate 
felt,  that  according  to  the  laws  of  Spain,  his 
functions  were  nearly  at  an  end ;  she  persisted 
in  her  denial,  and  whether  her  object  in  so 
doing  was  to  protect  herself  or  her  friend 
from  injurious  (.oiiscqucnces  it  is  not  at  all 
material  to  inqtiirc.    The  magistrate  felt  that 
he  had  no  authority  to  adopt  any  coercive 
means  in  order  to  procure  any  confession  of 
her  own  guilt,  or  any  accusation  of  Gonzalez; 
and  therefore  he  resorted  to  the  defendant, 
who  was  invested  with  the  supreme  authority 
of  the  island,  to  supply  the  deficiency;  and, 
gentlemen,  I  shall  produce  in  the  hand-writ- 
mg  of  general  Picton  himself,  and  subscribed 
with  his  signature  this  bloody  sentence : 

"  Indict  the  torture  upon  Luisa  Calderon,^* 
You  will  readily  believe  that  there  was  no 
great  delay  in  proceeding  to  obey  this  order. 
The  unhappy  girl  when  taken  to  the  gaol  was 
told  by  the  judge,  that  if  she  would  confess 
all  her  life  should  be  saved  ;  but  unless  she 
did  so,  she  should  be  put  to  the  torture ;  that  if 
she  suffered  the  loss  of  a  limb,  or  should  bo 
deprived  of  life  itself,  the  consequences  would 
be  upon  her  own  head^  and  that  he  should  be 
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absolTed  from  all  Mame.  In  order  to  im* 
press  ibit  admonttion  upoo  her  miod,  two  or 
thrte  youog  negresses  were  brought  before 
her  io  the  room  where  torture  was  usually 
applied,  who  were  to  undergo  the  Mine  seve- 
nlieSy  on  a  charge  of  sorcery  and  witchcraft. 
Here  then,  we  behold  a  British  governor  for 
the  first  time  introducing  torture  into  a  British 
settlement  as  a  punishment  for  sorcery  and 
witchcraft,  and  as  the  means  of  extorting  con- 
feuion  from  a  person  under  accusation. 

Notwithstanding  all  this,  the  young  wo- 
man persisted  in  deciarine  her  innocence,  and 
the  punishment  was  applied  which  has  been 
improperly  called  piqueting  ;  I  sa^  improper- 
ly, l>ecause  piqueting  is  a  known  military  pun- 
ishment, but  this  is  proper^  distin^istjcnd  by 
the  name  of  the  torture ;  indeed  it  is  a  liliel 
upen  piqueting  to  call  the  torture  inflicted  up- 
on Luisa  Calderon  by  the  same  name.  True 
it  is  that  there  is  some  resemblance  between 
the  one  practice  and  the  other ;  in  both  cases 
the  foot  IS  placed  upon  a  sharp  wooden  point, 
iHit  in  the  former  that  mercjr  which  always  at- 
tends the  infliction  of  punishments  in  this 
€Ountryf  has  assigned  for  the  sufferer  a 
means  of  reposing  or  raising  himself  by  the 
interior  of  his  arm  (a  rope  being  placed  round 
the  body,  and  passing  under  the  arm,  so  that 
when  fatigued,  he  can  rest  upon  it)  by  which 
the  i^ony  to  the  foot  is  diminished.  Not 
only  for  the  sake  of  correctness,  but  for  the 
sake  of  humanity,  I  hope  this  practice  will  not 
receive  the  appellation  of  Piqueting,  but  that 
of  Pkfem'i^,  that  it  may  be  described  by  tho 
most  horrid  name  by  which  it  can  be  known, 
and  be  shunned  as  a  disgrace  to  human  na- 
ture. 

I  will  briefly  state  to  you  the  particulars  of 
the  situation  of  this  unhappy  creature  during 
the  time  she  was  thus  exposed  to  this  exer- 
cise of  cruelty.  While  her  body  was  support- 
ed by  the  ereat  toe  projected  on  a  sharp  piece 
of  wood,  tne  wrist  of  the  hand  on  tlic  oppo- 
site side  was  drawn  up  by  a  pulley,  so  that  her 
wliele  weight  was  sustained  by  the  pulley 
and  the  spike ;  and  lest  she  should  afford 
herself  any  momentary  relief  by  struggling  in 
such  a  situation,  the  other  hand  and  toot 
which  were  not  concerned  in  the  dreadfiil 
operation'were  tied  together  behind  her.  She 
eomplained  bitterly  and  requested  to  be  lower- 
ed ;  she  was  then  told  that  if  she  would  con- 
fess she  should  be  let  down,  and  then  she 
said  Gonzalez  had  certainly  stolen  Ruiz's 
dollars.  Nothing  but  the  incontcstible  evi- 
dence which  I  have  to  produce,  could  make 
yon  believe,  that  this  unhappy  creature  conti- 
nued for  fifty- three  or  fif\y-four  minutes  in 
that  dreadful  state.  The  time  was  ascertain- 
ed by  a  watch  which  the  magistrate  had  be- 
Ibrs  him,  not  from  any  fear  that  she  might 
suffer  too  much,  but  because  there  was  some 
notion  of  a  supposed  law,  that  the  torture 
eouM  not  he  inflicted  for  more  than  an  hour  ; 
and  had  it  not  lieen  for  the  watch,  the  pleasure 
of  inflicting  the  punishment  might  nave  in- 


duced the  maeistrates  and  the  spectators  te' 
have  continued  it  for  a  longer  period  than  the 
time  supposed  to  bo  allowed.  She  was  theu 
lowered,  but  her  confession  not  being  deemed 
satisfactory,  in  less  than  twenty-four  hours 
the  torture  was  aniin  applied.  This,  gentle- 
men, is  a  faithful  representation  of  it  [pro* 
ducimg  a  drawing  in  cehuriL  and  may  give 
vou  some  notion  of  the  sufferings  which  a 
human  being  in  such  a  situation  must  have 
undergone. 

It  appears  to  roe,  that  the  case  which  I 
shall  lay  before  you  in  support  of  the  pro- 
secution is  complete.  Our  charge  is,  that  go-^ 
vemor  Picton,  abusing  his  station,  has,  without 
reasonable  cause  or  legal  justification,  inflictei 
the  torture  upon  this  younz  female.  But  I 
understand  I  am  to  be  told  that,  although  the, 
hiffhest  authority  in  this  country  could  not 
inflict  such  a  punishment  on  the  meanest  In- 
dividual, yet,  that  governor  Picton  was  justi- 
fied bv  the  laws  of  Spain  as  they  applied  to  the 
island  of  Trinidad.  Subject  to  my  lord*s  cor- 
rection, however,  I  state  with  confidence  that 
if  it  were  written  in  characters  which  no  muK 
could  misunderstand,  and  which  he  who  runi 
may  read,  that  the  laws  of  Spain  as  appUca- 
ble  to  Trinidad,  permitted,  in  any  given  circum- 
stances, the  infliction  of  torture,  this  would 
afford  no  justification  to  a  British  governor. 
Nothing  could  justify  him  but  the  law  of  im- 
perious necessitv,  to  which  we  must  all  sub- 
mit ;  he  must  show  thai  he  had  no  altema- 
tive.  What  was  the  duty  of  a  man  placed  in 
his  honorable  and  important  station  ?  It  was 
his  duty  in  the  first  moment  of  his  govern- 
ment to  have  impressed  on  the  minds  of  the 
people  of  this  new  colony  a  conviction  of  the 
perfect  security  they  would  acquire,  of  the 
abundant  advantages  they  would  derive,  from 
the  mild,  benign,  and  equitable  spirit  of  Bri- 
tish jurisprudence ;  and,  above  all,  that  the 
moment  thev  were  received  within  the  pale 
of  the  British  government,  the  torture  would 
be  for  ever  banished  from  the  island. 

But  I  moreover  assert,  that  the  defendant 
cannot  make  out  any  pretence  of  a  justifica- 
tion, for  there  is  nothing  even  in  the  law  of 
Spain  as  applicable  to  Trinidad,  by  which  such 
a  pretence  can  be  supported  ;  and  I  also  have 
no  hesitation  in  declaring,  that  even  if  he 
could  establish  a  right  in  some  cases  to  in- 
flict the  torture,  it  would  not  avail  him  here  ; 
he  must  make  out  a  case  of  absolute  and  ir- 
resistible necessitv,  and  show  that  it  was  his 
bounden  duty  to  inflict  it.  He  ought  to  have 
rememberecf,  that  in  England  torture  is  un- 
known, not  because  the  subject  has  never 
been  discussed,  but  because  it  is  so  abhor- 
rent to  all  our  feelings,  to  our  regard  for  per- 
sonal liberty  and  the  fair  administration  of 
justice,  that  it  never  has  been  and  never  can 
be  tolerated  here.  What  is  the  language  of 
our  legal  institutions,  as  they  are  explained 
by  a  learned  and  elegant  writer  adverting  to 
this  subject  f 

«•  The  trial  by  rack  is  utterly  unkntwn  to 
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**  tlie  Jaw  of  England ;  though  once  when 
**  tlie  dukes  of  Eieter  and  Suffolk,  and  other 
*'  ministere  of  Henry  6\h  had  laid  a  design  to 
**  introduce  the  civil  law  into  this  kingdom  as 
**  therulcof  govemmentyfora  beginning  tbere- 
**  of  they  erected  a  rack  for  torture  ;  which 
**  was  called  in  derision  the  duke  of  Exeter's 
**  Daughter,  and  still  remains  in  the  Tower  of 
**  London,  where  it  was  occasionally  used  as 
'*  an  engine  of  state,  not  of  law,  more  than 
*'  once  in  the  reizn  of  queen  Elizabeth.  But 
**  when,  upon  the  assassination  of  Villiers 
''  duke  of  fiucking^ham  by  Felion,  it  was 
^  proftosed  in  the  pnvy  council  to  put  the  as- 
**  aasiin  to  the  rack,  in  order  to  discover  his 
**  aooompiices ;  the  judges,  being  consulted, 
^  declared  unanimously,  to  their  own  honor 
*  and  the  honor  of  the  English  law,  that  no 
**  such  proceeding  was  allowable  by  the  laws 
^  of  England.  "—-4  Bl.  Com.  326. 

General  Picton  should  have  carried  this 
with  him  to  Trinidad,  he  should  have 
boroe  in  mind  the  folly  of  supposing  that 
an  instrument  of  torture  is  an  instrument  to 
extract  truth.    The  subject  has  been  reduced 

iy  a  foreign  writer  (Bcccaria,  chap.  16),  quoted 
y  Mr.  Justice  Blackstone  into  the  form  of  a 
mathematical  problem  :  **  The  force  of  the 
**  muscles  and  the  sensibility  of  the  nerves  of 
**  an  innocent  person  being  given,  it  is  re- 
**  quired  to  find  the  degree  of  pain  necessary 
**  to  make  him  confess  himself  guilty  of  a 
**  given  crime.  ^  Nothing  indeed  can  be  so 
aMurd  and  preposterous  as  the  application  of 
this  process  in  the  administration  ot  justice. 
But  what  arc  we  to  say  of  this  man  who 
comes  here  to  defend  himself,  saying,  that  he 
has  found  a  law  under  which  he  can  obtain 
ahelter,  when  I  tell  you  that  it  appears  by  all 
the  vuiumes  sent  from  Trinidad,  that  so  far 
from  governor  Picton  having  found  torture  in 
OaiJy  use  under  former  governors,  so  far  from 
his  being  bound  by  any  circumstances  of  ne- 
cessity to  inflict  It,  he  has  all  the  merit  of 
the  invention.  Like  the  duke  of  Exeter's 
Daughter,  it  never  had  existence  until  the 
defendant  cursed  the  bland  with  its  introduc- 
ItioD. 

Gentlemen,  that  I  »hall  prove  this  case  to 
you  I  am  most  confident,  ior  I  have  read  the 
cleposilions,  which  have  been  most  laborious- 
ly collected,  and  laid  before  the  Court ; 
and  if  I  show  that  for  the  first  time  general 
Bicton,  a  British  governor,  erected  mis  in- 
strument of  torture,  and  that  with  his  own 
hand  he  wrote  the  bloody  order  for  its  inflic- 
tion, I  set  before  you  a  man  without  the 
least  shadow  of  defence. 

The  date  of  this  transaction  is  removed  at 
some  distance.  In  the  opinion  of  those  who 
were  to  advise  his  majesty  as  to  the  manner 
in  which  the  government  of  this  remote 
island  should  be  manas^ed,  it  was  deemed  ex- 
pedient that  commissioners  should  be  sent 
over,  and  among  the  persons  appointed  to 
|hi»  important  situation  was  colonel  Fullar- 
ton.    L'uvo  tlie  arrival  of  those  commiuion- 


ert,  this  affiiir  was  disclosed  to  colonel  Fullar- 
ton,  who  felt  it  to  be  his  duly  to  ^t  it  in  a  train 
of  inquiry ;  the  result  of  which  is,  that  he  baa 
foana  it  necessary  to  bring  this  defendant  be- 
fore you,  and  also  to  briag  before  you  the  un- 
fortunate victim  of  his  tyranny,  whom  I  have 
this  day  accidentally  seen,  in  consequence  of 
my  being  by  mistake  conducted  to  a  consulta- 
tion into  a  room  where  she  was.  She  Vill  be 
presented  before  you,  and  you  will  find  that 
she  at  this  moment  bears  about  her  the 
marks  of  the  barbarity  of  the  defendant. 

Gentlemen,  I  shall  hear  with  patience  and 
attention  and  with  as  much  pleasure  as  any 
man  what  my  excellent  and  learned  friend  has 
to  offer  in  behalf  of  his  client ;  [  state  the 
case  at  present  with  full  confidence  in  your  ver- 
dict ;  I  ask  nothing  from  your  passions  ;  no- 
thing but  justice  do  I  require,  and  I  doubt 
not,  that,  at  the  conclusion  of  this  trial,  you 
will  be  found  to  have  fiuthftiUy  discharged 
your  duty. 

EVIDUICa   FOft   TBB   PROftECVTIOV. 

Luisa  Calderon  sworn. 

Mr.  GarrofP, — Can  you  speak  English  ?— 
A  very  little.  Sir,  indeed  ;  I  can  ^understand 
it  but  very  little. 

Mr.  Sergeant  was  then  sworn  as  an  In- 
terpreter: 

Luiaa  Calderon  examined  by  Mr.  Adam. 

Were  you  at  Trinidad  in  the  year  1798  7 — 
Yes. 

Were  you  acquainted  with  a  person  of  the 
name  of  Pedro  lluiz  ? — Yes. 

Did  you  live  in  his  house  P — Yes,  I  did. 

In  what  year  did  you  first  live  in  bis  house  ? 
— I  do  not  know  in  what  year. 

Were  you  there  in  1799  and  1800  ? — I  can- 
not say  positively  that  I  was. 

Were  you  there  at  the  time  Mr.  Picton  was 
governor  ? — Yes. 

Do  you  remember  any  robbery  having  beeii 
committed  in  the  house  of  P^ro  Ruiz  ? — 
Yes. 

Who  was  the  person  suspected  of  that 
robbery  ? — A  person  called  oy  the  name  of 
Carlos  Gonzalez. 

Do  you  remember  his  having  been  taken 
up,  and  committed  for  that  robbery  ?— Carlos 
was  taken  up  for  the  same  thing. 

Were  yon  and  your  mother  likewise  taken 
up  for  that  robbery  ? — Yei<,  the  same  night. 

Before  whom  were  you  carried  in  the  first 
instance  ?  were  you  carried  before  governor 
Picton  ?«>Ye8,  before  the  same  governor. 

Did  he  order  you  to  be  committed  to  pri- 
son ? — Yes,  I  was  sent  by  his  order. 

Under  what  guard  were  you  sent  to  pri- 
son ?— Under  the  guard  of  three  soldiers. 

Were  you  committed  to  close  confinement 
in  prison  P — I  was  sent  to  the  woman's  side  of 
the  prison,  to  tliat  part  which  belongs  to  the 
women. 
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Before  you  were  sent  to  prison  by  governor 
Picton  did  he  say  any  thing  to  you  ?---Gover- 
nor  Picton  told  me  if  I  did  not  confess  who 
had  taken  the  money,  the  hangman  Ludovigo 
was  to  put  his  hand  upon  me. 

Mr.  Gtfrrov.^That  she  was  to  be  turned 
over  to  the  hangman,  is  that  what  she 
means?*- 

ItUerpreier, — Yes,  it  is. 

Mr.  Adam, — Did  he  say  any  tiling  more  to 
you  f — No  more,  but  he  sent  me  to  prison. 

Do  you  know  a  person  of  the  name  of  Be- 
gorrat  ?— Yes. 

Is  he  an  alcalde,  a  judge  ? — ^He  is  like  a  lord- 
mayor  there. 

Did  Mr.  Begorrat  come  to  you  in  prison? — 
He  was  with  me  in  prison. 

Did  he  examine  you  upon  the  subject  of 
the  robbery  by  Gonzalez  f — Yes. 

Did  he  examine  you  frequently  upon  it  ? 
^-Yes,  at  various  times. 

Ou  different  days  ? — Yes. 

Did  you  make  any  declaration  to  Mr. 
Beeorrat  respecting  the  robbery  ? — ^Yes^  I  did. 

Was  there  a  person  present  of  the  name 
of  Francisco  de  Castro,  an  escrevano  P — 
Yes. 

Present  with  Mr.  Begorrat? — ^Yes,  de 
Castro  was  a  clerk. 

Interpreter. — Escrevano  means  a  scrivener. 

Mr.  G arrow, — From  the  depositions  it  ap- 
pears he  is  a  mere  writer,  something  like  a 
drrk  at  Bow  Street. 

Mr.  Adam, — Were  those  examinations  car- 
ried on  while  you  were  confined  on  the  wo- 
man's side  of  the  prison  ? — At  the  first  exami- 
nation I  was  in  a  separate  room. 

Were  you  afterwards  carried  to  a  room 
where  there  was  a  piquet  erected  in  the 
gaol  ? — ^Yes. 

What  was  the  nature  of  that  instrument 
of  torture,  can  you  give  an  account  of  it  in 
English,  and  the  manner  in  which  it  was  ap- 
pii^  ?— This  hand  [the  left -hand,  raisins  her* 
•eijfl  was  tied  up,  and  then  this  hand  [the 
right -hand]  was  tied  to  the  lefl-foot. 

Was  it  your  left-foot  that  was  tied  to  your 
right-hand  ?— Both ;  they  put  me  first  of  all 
on  one  side,  and  then  they  took  me  down,[and 
tied  me  up  on  the  other  side. 

The  first  time  they  tied  you  up,  did  they  tie 
you  by  the  lel\-hand  ? — Yes. 

Which  foot  was  tied  to  the  right-hand  ? — 
This  foot    {Tlie  Uft-foot,'] 

Then  your  left-hand  was  tied  by  a  rope  ? — 
Yes. 

Was  it  fixed  to  the  ceiling,  or  did  it  pass 
through  a  pulley  ? — Yes,  through  a  pulley. 

What  was  your  right-foot  placed  upon  ? — 
Upon  the  piquet. 

Mr^  Gar  rem. — ^The  toe  resting  upon  a  sharp 
point  of  wood  ? — Yes. 

Is  that  a  faithful  description  of  it  ? — [SAoo- 
ti^  the  witneu  a  coloured  drawingj] — ^Yes,  very 
gMd  indeed. 

Mr.  Garrow, — I  wish  your  lordship  could 
have  seen  the  involuntary  expression  of  the 


sensaUons  of  the  witness  upon  looking  At  tbe 
drawing.  * 

Lord  Ellenhorough. — I  do  not  approve  of 
exhibiting  drawings  of  this  nature  before  a 
jury,  and  I  shall  not  permit  it,  till  the  counsel 
for  the  defendant  has  seen  it.  I  have  no  objee* 
tion  to  your  showing  a  description  to  the  jury, 
but  the  colouring  may  produce  an  improper 
effect. 

Mr.  DalUu, — I  have  no  objection  whatever 
on  the  part  of  my  client  that  the  jury  should 
see  it,  but  it  certainly  is  not  the  usual  course  of 
proceeding  in  a  case  of  this  sort. 

Lord  Euenboraugh — The  jury  will  consider 
it  merely  as  a  description  of  the  situation  in 
which  she  was  placedf;  whether  shewasjut- 
tifiably  so  placed  in  the  question  between  vOu, ' 

Mr.  Garram. — ^I  have  one  to  which  there 
can  be  no  objection,  it  is  a  mere  pen  and  ink 
sketch. 

Is  that  a  correct  representation  ? — [SAov* 
ing  it  to  the  witneu], — ^Yesy  this  Is  correct 

[The  last-menUoned  drawing  handed  to  Urn 

Jury.] 

Lord  EUenhonmgh.—Gtutltmenf  you  win 
consider  that.as  a  description  of  the  positkily 
which  we  can  easily  understand  from  the- 
words  of  tlie  witness ;  nobodv  wishes  that 
any  improper  impression  should  be  made  hf 
that  drawing,  it  is  only  to  show  the  nature 
of  the  process ;  you  see  the  suspension  bj 
one  arm,  aud  the  resting  upon  the  oppotita 
foot 

Mr.  Adam, — At  what  time  of  the  day  were 
you  first  tied  up  in  this  way  ? — In  the  after* 
noon. 

Of  the  first  day  ?— Yes. 

Can  you  tell  now  long  you  remained  upon 
it  ?— Three  quarters  of  an  hour,  they  saxl. 

Was  your  foot  allowed  to  rest  upon  thi' 
spike  of  wood  all  that  time  P— Yes. 

Were  you  at  any  time  drawn  up  by  the  rope  f 
—Yes. 

So  as  to  suspend  you  ? — Yes. 

Had  you  seen  any  persons  placed  in  the 
same  situation  before  you  yourself  were  f— 
Yes,  I  had. 

How  many  P — ^Two  of  them 

Mr.  Dallas, — Is  that  evidence  P 

Lord  Ellenhorough, — I  do  not  think  that 
should  have  been  asked. 

Mr.  Adam — I  will  not  insist  upon  it-—' 
What  effect  had  this  torture  upon  your 
body  the  first  time  you  were  put  upon  the 
picquet  ? — A  great  deal  of  pain. 

What  effect  had  it  upon  your  wrist  ?— The 
wrist  swelled  very  much. 

And  what  upon  your  foot  ? — My  foot  was 
very  much  swelled  also. 

Were  you  asked  to  make  any  declarations 
respecting  the  robbery  while  you  were  tied 
up  ? — Yes,  I  was. 

*  This  is  the  scene  adverted  to  by  Mr. 
Whitbread,  on  Lord  Melville's  Trial,  in  the 
preceding  Volume  of  this  Work,  p.  14S8. 
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Were  you  svom  betwe  you  weie  tied 
im  T— Mr.  Besorrmt  etked  me  if  I  would  do* 
ciMo  who  took  the  mooejr. 

Wm  toy  oath  edmiiuelered  to  jroa  ?— -No 
OMwo  than  the  Holy  Cioee  beiag  held  up  to 


Did  you  make  toy  dedvetioiiP  whet  did 
you  eey  retpcctios  the  fohbery  el  this  time  ? 
— I  deckred  to  the  lord-mayor  that  Carlos 
Oomles  bad  takes  the  mousy ;  that  was 
while  I  was  susoeuded. 

Do  you  recollect  whether  this  first  tioM 
that  you  were  tied  up  was  oo  the  aSrd  of 
Do^eesber  1801  ?— I  do    not  recoiled  the 
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£8Merfifi?Ad-— Do  vou  recollect  who* 
tber  it  wee  in  the  monlA  of  Decemherf 
-vBleiveildaysalWJ  wassent  topriaoo. 

Mr.  Jd«e.-*Was  it  ahoul  Chrisunas  tioM  } 
— Yes,  it  was  about  Christmas  time. 

Wheu  you  were  takeo  down  what  was 
neit  done  to  you  this  first  time  )-r-Th^  took 
me  into  a  k>wcr  room  called  by  the  name  of 
Mr.yaltol*srooa. 

Who  was  Mr.  Vallot  t— The  eaoler. 

Were  ^o«  kept  in  the  reoos  airnkht  P-— No^ 
I  iras  taleo  there  to  own  to  Mr.  Vallot  who 
luid  taken  the  money. 

When  you  were  taken  down  to  the  noler^ 
nom  did  you  see  Carlos  there  I^Carlos  was 
tiwfn> 

How  long  were  you  kept  in  the  gaoler's 
mom  P — ^Mot  long ;  I  cannot  reoollect  how 
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No. 


ou  were  not  deUtined  there  all  night?— 


Where  did  you  go  afler  you  left  the  gaoler's 
room  ?— ^Into  the  same  room  where  I  had  been 
suspended. 

Were  you  kept  there  all  night  f— .Yes,  all 
night  in  that  room. 

\^ere  you    put  in   irons  ?— Yes,    in  the 

gnlloA- 
Describe  the  gnllos  ?— 

Mr.  Admnj^hMXf  mj  lord,  is  the  name  of 
the  fetters. 

IFilBeif.— There  is  a  piece  of  wood,  and  a 
hole  just  below,  and  an  iron-bar  runs  tlirough 
ity  with  two  iron  rings  for  the  legs. 

Were  you  fixed  to  thai  iron-&  ? — ^All  that 
same  night 

Uow  were  you  fixed  to  it  ?  by  the  legs  or 
liow  f — The  iron  went  down  to  my  ancle. 

Mr.  Garrom. — This  is  a  representation  of 
the  iron-^[JiAoviiur  <Ae  wtfaeif  •  draming  of 
tr].-Is  that  like  it  ?-- Yes,  it  u. 

Mr.  6erro».^It  is  a  long  iron  bar,  to  which 
the  leg  is  fastened  by  a  ring. 

Mr.  AdawL'-Did  you  remain  fastened  to 
this  iron  all  night?— Yes, ail  night. 

Were  you  put  upon  the  piquet  again  the 
neat  day  f-^Yes,  the  folkmiog  day. 

Were  you  put  upon  the  same  instrument  of 
torture,  and  m  the  same  manner  as  you  had 
been  the  day  before  ?— Yes,  the  verv  same. 

At  what  hour  in  thoday )— In  thoneg^niiing 
ofthemftmi^g. 


Was  this  the  day  befsre  ChriatiBasP«-Tho 
dey  before  Christmas  dsy. 

How  k»g  were  you  kepiupoo  thisinstfu« 
ment  of  torture  on  that.day  F-^Twen^tww 
miniites. 

Was  there  a  watch  placed  in  order  to  tell 
the  time,  upon  a  harcel  or  any  thing  ^—Yee» 
there  was  a  watch. 

Who  was  present  this  seeond  day,  when  you 
were  put  upon  the  instrunsent  ?— Mr.  Begorrat 
and  Francisco  do  Castro. 

Mr.  Gorrsw.— These  are  the  same  persons, 
the  iustice  and  his  clerk. 

Mr.  Jdtjn.— Was  aiur  other  person  present  ? 
—Mr.  RafiML 

Lord  fitakrM^L— Who  was  he?— An 
alguazil. 

Mr.  ilde«.— By  which  arm  were  you  tied 
up  on  the  second  day  ?— By  both  arms. 

One  at  a  time  I— Yes,  first  one,  and  then 
thev  changed  it  to  the  other. 

Were  you  drawn  up  by  the  rope  the  second 
day  so  as  to  reesove  your  foot  from  resting 
upon  the  spike  of  wood?.«-I  codd  just  touch  it 
with  the  end  of  my  toe. 

Were  your  shoes  taken  off  both  days  ?— 
Yes. 

Your  feet  were  naked?— Yes,  I  had  no 
shoes  on. 

What  effiKt  did  this  produce  uponyou ;  did  it 
make  you  sick  ?— I  fiunied  away. 

hmi  EUenkmmgk  Did  yon  fiuntaway  on 
both  days,  or  only  on  one  df  thoee  days  I — ^No 
more  than  one  day. 

Was  that  the  latter  day,  or  the  former?— 
The  kst  diqr. 

Mr.  iliMn.— Do  you  know  whether  you 
were  taken  down  upon  your  fainting  away  ? — 
I  do  not  recollect  whether  I  was  or  was  not. 

Was  that  owing  to  your  insensibility,  or 
have  you  forgot  it?— I  do  not  recollect  any 
thing  of  the  kind. 

Did  they  take  you  down  before  you  fainted 
awMT  or  aAer  you  fiunted  awayt — ^I  do  not 
recollect  whether  they  took  me  down  first  or 
after,  but  I  did  faint  away. 

Did  they  administer  any  relief  to  you,  or 
give  you  any  thing  ?-*-Mr.  Vallot,  the  gaoler, 
sent  some  vinegar  to  rub  my  noee  with. 

To  what  place  were  you  taken  after  you 
ware  put  upon  this  instrument  the  second 
time  ? — In  the  same  place  where  I  was  upon 
the  piquet. 

Were  you  again  put  in  fetters  ? — Yes,  I  was 
put  in  irons. 

How  soon  were  you  put  in  irons  after  you 
were  taken  down  ?— The  same  night ;  the  day 
that  1  was  taken  down,  the  same  evening 
they  put  me  into  irons. 

How  long  did  they  keep  you  in  irons  ? — All 
the  tinse  that  I  was  in  prison. 

How  long  were  you  in  prison? — Eight 
months. 

Were  you  at  any  time  taken  from  the  pri- 
son to  the  house  of  Pedro  Ruiz  ? — Yes. 

How  long  was  that  after  the  last  time  the 
torture  was  inttded?— This  Mr.  Begonrat  the 
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knd  miyor  took  nie  to  the  home  of  Rim  Mie 
lime. 

Do  you  recollect  how  lotog  that  Was  eAct 
the  torture  ?-^I  cendot  recollect  the  tisie. 

Was  it  a  month  T— 'I  caonot  sa^. 

Were  you  able  to  walk  there  without  assist- 
maee?-^I  was  to  tery  bad  that  I  wentali  the 
way  quite  kme. 

To  what  was  that  lameneu  attributable  f-^ 
The  irons  that  I  was  put  into. 

What  a|e  were  you  at  the  time  you  were 
confined  eight  months  in  gaol  ?^Thirteea 
years,  and  going  for  foinrtnen. 

How  came  you  to  be  leleascd  from  the 
prison  at  the  end  of  eight  months  ?— 1  do  not 
know  what  the  reason  was  that  I  was  liber- 
ated;  I  cannot  tell  the  reason. 

iiad  ool.  Mhtfton  arrired  in  the  iiland  of 
before  you  were  liberated  ?— ^-After  I 
libeiated  col.  Fullarton  altived  in  the 
island  of  Trinidad. 

Were  you  liberated  after  he  arrived,  or  be- 
IbreT'^Befbre. 

How  soon  aAer  did  he  arrive  in  the  island  P 
«-I  cannot  recollect  the  time. 

Am  there  any  marks  4f  the  Injury  yon  re- 
ceived from  the  torture  or  irons  now  remalfk^ 
ing  P— On  my  hands  I  have  some,  but  none  oft 
oiyftet. 

*0n  which  hand  ?— Upon  both  hands>  upon 
my  wrbts  (ihoming  lAeM.J 

Are  those  the  seems  of  the  eord  that  was 
lisi  round  yout  armf — Yes,  the  marks  the 
cord  made. 

XntM  Calderon  cross-examined  by  Mr.  Dallag. 

What  space  of  lime  elapsed  between  your 
lelense  from  prison  and  your  eomidg  to  Eng- 
land?—I  do  not  recollect. 

Was  II  many  months  ?-^I  cabndt  eey  how 
loiMiatinie. 

Did  jw  come  with  col.  Fullarton  ?— Yes,  I 
cttow  with  him  here. 

By  whom  have  vou  been  supported  ^nce 
you  have  been  in  this  eounity  ?-^By  one  Mr* 
White. 

Who  is  Mr.  White  f— A  gentleman  in 
LoiMkm. 

Lord  EUemhorottgk.-^l  suppose ^  she  toeani 
Mr.  White,  solicitor  to  the  Treasury. 

Mr.  Da^.— That  is  all  I  want,  my  lord. 

Rqfitd  Ckando  sworn. — Examined  by 
Mr.  Garrow. 

Perhaps  you  speak  Enelish  enough  to  an- 
swer a  few  questions  ? — I  understand  you. 

Were  you  one  of  the  alguatils  of  the  Port 
of  Spain  in  the  island  of  Trinidad  in  Decem- 
ber 1801  ?— Yes. 

Mr.  BoKet.— I  do  not  know  whether  this  is 
the  usual  way  in  which  witnesses  are  sworn 
in  that  oountty ;  for  the  sake  of  regularity,  I 
wish  to  have  that  explained. 

Mr.  Gorrow.-^You  are  a  Christian,  I  appre- 
hend ?--Yes.  y 

When  you  call  God  to  witness,  you  consider 
yourself  bound  to  tell  the  truth  f«- Yes. 
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li  there  any  Mher  mode  of  swearing  ntoia 
binding*  upon  your  oonscience  than  the  oath 
you  have  now  taken  )— No. 

You  feel  yourself  bound  to  speak  the  wkok 
truth  when  you  call  Ood  to  witness  it  P-«Ves. 
You  were  sworn  in  the  same  way  beibre 
the  privy  council  ?— Yes. 

You  said  yon  #erB  one  of  the  algUatils  of 
Trinidad  in  December  IBOl  f-^Yea. 

Do  you  remember  returning  ftiMki  the 
country  where  you  had  been  enj^aged  in  eeme 
business  on  the  day  but  one  before  Christmas 
dav  in  that  year?  on  the  93rd  of  DecetaberP 
—Yes. 

Do  you  know  a  voung  woman  of  the  name 
of  Luisa  Calderon  P-^Yes,  very  welL 

When  you  arrived  et  the  gtol  en  the  tSrd 
of  Deoember,  did  you  see  Lmsn  CalderodP-. 
Yes,  I  saw  Luisa. 

Under  trhat  eircumstaticeB  did  yea  see 
her?— I  saw  her  with  the  nolef  mui,  MlP. 
Betorral,  Mh  de  Cesttfo,  ana  Joseph  Fk>f6s. 

He  was  one  of  the  Judgee  ?-^He  was  one  ef 
the  lilguadls. 

What  were  they  dblhg  with  tuis*  Cfel- 
deron  «irhen  yon  eame  in  ?-i^They  Were  ^Mnc 
her  e  glase  ef  whie  end  wnier. 

On  what  account  were  they  giving  bet  ft 
glass  ef  whte  ttA  Mter  P^They  hid  Juh 
been  btf  egtog  her  down  mm  the  iMnre. 

Was  she  at  that  time  ill  e  Utete  of  SU Arte 
and  Mdn  whieh  required  tome  lelierP-'^Yes,  i 
thiHK  very  much  so;  she  Was  very  mtteh 
swelled  in  the  hands  and  feet  at  the  time  thsfy 
gave  her  the  tvine  and  water* 

Wliat  position  was  she  in  P— She  stood  clesft 
by  e  table  to  support  herself  with  her  hand, 
and  seemed  suffering  very  touch. 

You  suld  somethmg  about  her  Aet  iai 
hands ;  it  had  beeb  done  before  you  ctotie,  And 
she  appeared  to  he  suiferihg  flretti  thet  N-Y#e. 
What  time  in  the  evening  of  th^  fSrd  waa 
tip-* About  f  df  8  o*dock  at  nighty  I  do  Ml 
know  exactly. 

Did  she  recover  a(\er  she  had  had  this  irine 
and  water?— No,  Mr.  Begorrat  asked  ^ue»< 
lions  of  Llliea. 

Was  Carlos  there  !-^Nb,  Mr.  Begorrat  «ald 

^  Luisa,  you  will  tell  before  C!Uurlos  the  fiiMtte 

that  you  have  told  me.''  Ijuisa  said,  **  yes,  sb.^ 

What  passed  then?*-Mr.  Begorrat  then 

desired  me  to  feteh  Carlos  up. 

You  brought  Carlos  Into  Lul8a*s  presenee? 
—Yes. 

What  passed  then  ?— In  about  two  or  thiee 
minutes  ne  sat  down. 

After  he  came  into  Mr.  BegorraVs  and  de 
CmIto's  presence,  did  anythme  pass?'-'No^ 
he  never  spoke,  only  I  was  to  oring  him  be- 
fore Mr.  Begorrat. 

What  becatae  of  Luisa  that  flight?— She 
was  put  into  the  grilles  directly. 


iMi*^ 


^  As  to  questions  of  this  sort,  see  the  opinion 
of  the  Judges  delivered  by  lord  chief  lustlee 
Abbott  on  the  Queen's  ceee,  9  Bro,  9ndBi^^ 
fi84. 
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la  tbii  a  tnio  dmcription  <tf  die  iron  (ikm- 
inghim  tke  drawmg)  f— Yet^just  the  same. 

Two  rings  for  toe  foot,  and  tbeu  a  loog 
iron  ? — Yes. 

In  wliat  room  was  she  confined  that  night? 
—In  the  same  room  where  tbejr  gave  her  the 
torture. 

What  was  the  form  of  that  room  as  to  its 
ceiling?— Like  a  garret,  the  middle  high  and 
the  Sloes  very  low. 

Was  there  room  enough  for  her  to  sit  up- 
ridit  f— No,  she  could  not  sit  upright 

Mot  hi  the  middle  of  the  room  ?— No«  she 
was  obliged  to  crouch  down. 

Whcare  the  iron  was  placed,  she  was  obliged 
to  stoop?— Yes,  so  as  to  sit  down. 

Did  she  remain  in  that  room  all  niffbt?— 
Yes^  all  the  while  she  was  in  custody,  aU  night 
and  all  day  long  about  eight  months. 

You  have  been  now  describing  to  us  what 
passed  uoon  the  S3rd  ?— Yes. 

Was  sne  again  put  to  the  torture  the  next 
4tyf— Mr.  Begorrat  told  me  to  go  to  de 
Castro  to  know  whether  he  was  rody  to  go 
to  the  gaol,  and  he  told  me  ves. 

When  was  this?— On  Thursday,  the  day 
after  the  first  torture,  they  gave  her  the  second 
torture. 

Do  you  know  whether  that  was  the  day  be- 
fore Christmas  day?— I  know  it  was  the  day 
after  the  first  torture. 

In  what  part  of  the  day  was  the  second  tor- 
ture appliea  ?— Between  1 1  and  19  in  the  fore* 


The  first  torture  had  ended  about  7  at 
Di^t?— Yes. 

uescribe  to  my  lord  and  to  these  gentlemen 
what  was  done  to  Luisa  upon  the  second 
^ir?.-He  gave  her  the  torture  again. 

Describe  what  they  did  to  her?— They 
hung  her  up  in  the  torture. 

In  what  way? — ^Tbis  hand  and  this  foot 
tied  in  this  way  ^the  left  foot  paued  behind 
the  right  legt  and  received  btf  the  rieht  hand], 

Lora  ElKnboraugh.^Tht  girl  described  it 
the  other  way. 

ITtVfiest. — ^The  lcf\  hand  fastened  up,  and 
the  led  foot  passed  behind  her  right  leg,  and 
tied  in  the  hand,  and  then  a  very  little  oit  of 
the  toe  just  touching  the  spike. 

Is  that  a  true  description  of  it  [showing  him 
the  drawing]  ?— Yes,  just  the  same. 

How  long  did  she  remain  in  the  situation 
you  have  been  describing  the  second  time  ? — 
By  my  own  watch  S3  minutes. 

Did  she  appear  to  you  to  suffer  very  much 
by  this  torture  ? — She  fainted  twice  into  my 
own  arms. 

Did  she  while  she  was  suffering  make  any 
application  to  be  in  any  manner  relieved  by 
altering  the  mode  of  tlie  torture? — Never,  no 
further  than  speaking  foralittle  drop  of  vinesu-. 

You  do  not  understand  the  Question.  Did 
Luisa  ask  to  be  let  down  at  all? — No,  at  the 
time  that  she  fainted  and  fell  into  my  arms 
Mr.  Besorrat  got  some  vinegar,  and  put  it  to 
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Was  that  while  she  was  tied  up  ?— Yes. 
Then  somebody  applied  vinegar   lo  her 
note  ?— Yes,  Mr.  Besorrat  gave  it  to  me. 

Afler  she  had  Anted  twice,  and  been 
tied  up  99  minutes,  was  she  taken  down  ? — 
Yes. 

Did  it  appear  to  you  that  she  could  have 
endured  it  any  longer? — No,  I  cannot  tell 
you  any  more  than  that  in  99  minutes  they 
took  her  down  from  the  torture. 

Dkl  it  appear  to  you  that,  without  danger  to 
her  life,  she  could  iMve  endured  it  any  longer  t 
—I  think  at  the  time  she  fainted  away  twice 
into  my  own  arms  she  could  not. 

Was  there  any  defender  appointed  for  her, 
or  any  body  to  take  care  of  her  interesto  ?— I 
saw  no  one. 

Was  there  any  one  there  besides  this  thing 
called  a  judge,  the  escrivano  and  the  gaoler  ?— 
There  was  nobody  else  there  when  she  fainted 
away  at  the  time  they  brought  up  the  vineaar. 
Was  there  any  surgeon  to  take  care  of  ner 
in  case  of  any  accident  happening  ?— No,  the 
negro  of  Mr.  Vallot,  the  gaoler-man,  pulled 
the  rope. 

What  became  of  this  poor  creature  aAer 
she  was  taken  down  ?-*They  put  her  in  irons 
directly. 

In  the  state  in  which  she  had  been  before  ? 
—Yes. 

You  told  us  she  continued  in  this  state  for 
eight  months  ?— Quite  eight  months. 

Was  she  during  any  part  of  that  time  per- 
mitted to  go  at  large  or  to  leave  those  irons, 
and  this  miserable  and  wretched  confine- 
ment ? — No,  they  carried  her  once  or  twice  to 
the  house  of  the  man  tliat  had  been  robbed. 

She  was  in  the  custody  of  the  gaoler  at  the 
time  ? — Yes,  I  went  there  with  a  constable. 

Except  that,  she  was  closely  confined  for 
the  eignt  months? — Yes. 

Was  she  deprived  of  the  assistance  and  so- 
ciety of  her  friends  ? — I  did  not  see  any  body. 
I  have  seen  the  sister  bring  her  some  vic- 
tuals, but  never  go  to  see  her ;  she  gave  it  to 
the  eaoler. 

They  never  permitted  her  to  go  to  the  dun- 
geon?— I  do  not  know  whether  they  per- 
mitted her  or  not,  I  did  not  ^ee  it 

How  long  had  you  lived  in  the  Port  of 
Spain  ? — AUMjt  8  years. 

Did  you  live  there  before  the  island  surren- 
dered to  sir  Ralph  Abcrcrombie  ? — Yes,  about 
4  or  5  months  before. 

Had  you  been  an  alguazil  all  the  time  you 
were  there? — No. 

How  long  had  you  been  an  alguazil? — 
About  4  or  5  years. 

Did  you  ever  hear  or  know  of  torture  bein^ 
inflicted  upon  a  person  in  custody  till  after 
governor  Picton  arrived  there? — Never. 

You  know  the  place  in  which  this  instru- 
ment of  torture  was  erected  ? — Ye£. 

You  told  me  you  never  knew  or  heard  of 
anyjbody  being  tortured ;  was  there  any  instru- 
ment to  inflict  the  torture  before  general 
Piclon  arrived  ?— Jlie  first  place  of  torment 
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that  I  tftt  Mw  in  the  island  was  among  the 
soldiers  in  Ihe  barracks. 

Was  even  thst  erected  before  governor 
Picton  arrived  ? — ^No  ;  governor  Picton,  for 
the  first  time,  ordered  me  and  the  gaoler  to 
make  that  which  was  called  the  piquet  in  the 
barrack-yard  aAer  he  became  governor. 

Did  you  erer  see  any  thing  of  that  kind 
there  before  ? — Never. 

How  long  was  it  aAerthe  instrument  of  tor- 
ture was  used  in  the  barrack  vard  before  any 
instrument  of  torture  was  used  in  the  gaol  ? — 
That  was  the  first  torment  I  ever  saw  in  my 
Ufe. 

How  long  after  that  was  it  before  any  in- 
strument of  torment  was  erected  in  the  caol  f 
— I  cannot  tell  how  long  it  was  ercctea  be- 
fore Luisa  was  tormented. 

Was  it  a  short  time  before? — Five  or  six 
months. 

Are  you  quite  snre  it  was  after  col.  Picton 
became  governor  ? — Yes ;  I  was  the  person  he 
ordered  to  go  to  the  gaoler-man  to  desire  him 
to  inflict  the  torture  upon  a  black  man  of  the 
piquet  guArd. 

col.  Picton  said  to  the  gaoler,  **  go  yon  and 
fetch  the  blark  man  of  the  piquet  guard  to 
be  put  upon  the  torture'';  that  was  the  first  in* 
stance  of  torture  that  you  ever  heard  of  in 
Trinidad  ?-~Ye8. 

And  you  are  quite  certain  that  was  the 
first  instrument  of  torture  you  ever  saw  or 
hraid  of  in  Trinidad? — Quite  sure,  I  never 
«LW  or  heard  of  any  in  this  place  before: 

And  none  in  the  gaol  ? — No,  I  went  there 
freqoenUy. 

You  were  an  officer  of  justice  ? — Yes. 

And  according  to  your  belief  it  was  erected 
about  6  or  6  months  before  Luisa  was  tor- 
tured ? — ^Yes,  about  6  or  d  months. 

You  have  told  us  she  remained  about  eight 
months;  was  she  ever  brought  to  trial  ? — ^Yes; 
She  was  brought  to  what  you  call  here  the 
]Mrliament — (after  tome  hesitation)  the  jus- 
ticesy  and  they  said,  *'  Luisa,  what  did  you  do 
with  the  money." 

Carlos  and  Luisa  were  both  discharged 
aAerwards  ?— Yes» 

Bmfa^    Chando    cross-examined     by    Mr. 

Lawet, 

When  was  Carlos  discharged? — At  the 
time  that  the  judge  ordered  him  to  be  dis- 
charged, upon  payment  of  the  money. 

What  became  of  him  afterwards  ?— He 
went  to  a  place  called  Margarita. 

He  was  sent  ont  of  the  island,  was  not  he  ? 
-Yes. 

Mr.  Garrow. — By  Begorrat?— I  cannot  tell 
yoQ  whether  by  Mr.  Begorrat  or  col.  Picton. 

Jums   Montet   swum. — Examined    by   Mr. 

Harrison, 

Ctti  you  understand  what  I  say  in  English  ? 
—Very  little. 

Are  you  acquainted  with  the  hand-writing 
•f  colonel  Picton  ?— Yes. 

VOL.  XXX. 


Look  at  fliat  (ihoming  km  a  hooi),  il  that 
his  haad-writing?— It  ts. 

Is  the  signature  only  his  hand -writing,  of 
the  writing  befoi^  itr— It  is  ail  his  haad- 
writing. 

[7^  mat  read]  Appliquez  la  qucstloii  t 
Louisa  Calderon.      Thomas  Pitroir. 

Mr.  Garrow, — ^That  is,  ftpply  the  torture  to 
Louisa  Calderon,  Thomas  Picton.* 
Mr.  Dallas. — My  lord,  it  appearing  deirl/ 

i whether  it  be  written  in  Spanish  or  in 
^rcnch)  that  it  is  an  answer  to  somctbiac,  i 
submit  to  your  lordship,  that  we  are  cntiUed 
to  have  tliat  read  to  which  this  is  an  answer.^ 

Mr.  Garrow, — I  do  not  take  this  to  be  an 
answer,  I  take  it  to  be  an  order ;  the  words 
purport  to  be  an  order,  not  tliat  I  am  al  all 
anxious  about  it. 

Lord  EUenborougki — It  is  certainly  written 
in  consequence  of  some  application  to  the  de- 
fendant, which  I  suppose  that  paper  contains, 
for  liberty  to  inflict  the  torture;  if  it  does^  wa 
should  have  the  whole  before  us. 

Mr.  Dfll/iit.— All  I  either  wish  or  daeira 
is,  to  have  that  representation  laid  before  the 
Court  which  was  made  to  colonel  Picton, 
and  to  which  what  has  been  already  reaA  ia 
an  answer. 

Mr.  Garrov.— 'The  only  question  here  is^ 
whether  my  learned  friend  can,  in  thar 
course  of  ray  case,  read  that  to  which  thia 
is  supposed  to  be  either  an  answer  or  ais 
order ;  it  is  a  matter  of  very  little  import* 
ance  to  mc;  but  when  I  find  a  paper^ 
the  whole  of  which  is  written  by  colonel 
Picton,  I  think  I  am  entitled  to  read  it :  bu^ 
I  have  no  difficulty  in  stating,  that  there  ia 
a  representation  of  Mr.  Begorrat,  in  whkka 
he  says  he  has  no  power  to  inflict  torture, 
without  the  consent  of  the  governor  >  he  asJkfr 
leave  to  inffict  a  slight  torture,  and  thai^ 
comes  the  order  for  the  tor-ture.  I  have  do> 
ob^tion  to  Mr.  Begorrat's  representatkn^ 
being  read,  if  your  lorcbbip  thinks  it  proper. 

Lord  Ellcnkorough, — It  is  impossibla .  t» 
understand  it  without. 

Mr.  Garnw.— Does  not  your  lordship 
think  it  must  be  received  as  their  evideaca, 
and  not  mine. 

Lord  ElUnborough. — No. 

Mr.  Xovef.— Be  so  good  as  read  the  fg9^ 
ceding  act  of  Mr.  Begorrat. 

Mr.  Garrov.— It  is,  perhaps,  unoeccsiarjr 
to  caution  such  a  jury  as  this,  that  the  repre- 
sentation of  Mr.  Begorrat  proves  no  fact ;  ii 
is  only  his  repreuntatitnu 

[Mr.  Lowten  reads  it.f} 

Mr.  Gamov.— I  will  thank  you  to  read  a 
little  further,  and  his  lordship  will  see  Mr. 
Begorrat's  account-of  the  manaer  in  which  hm 
executed  this  order. 

[Mr.  Lowten  reads  it  |] 
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Li>rd  Elktkhonmgh.'^Dot^  it  appear,  that 
this  bubsequent  matter  was  known  to  colonel 
Piclon  ? 

Ur.  Dfl/Zn.— No,  hit  lord,  not  atalh 

Lord  EllenboroHgh.^AW  that  is  attested 
as  notified  to  him  is  evidence  against  him. 

[Mr.  Earrisem  resumed  the  eiunination  of 

Juan  Monies.'] 

How  long  have  you  known  the  island  of 
TMnidadf— Since  1793. 

In  what  capacity  ?— In  a  military  capacity, 
aa  m  assistant  to  the  engineers. 

Were  you  in  any  legal  situation  there  ?— 
Before  the  conquest,  my  capacity  was  roili* 
tary. 

Did  you  ever  know  torture  applied  in  that 
island  ? — Never. 

When  was  it  first  introduced?  when  did  you 
first  see  or  hear  of  it  ?— After  the  conquest,  by 
order  of  governor  Picton. 
,    How  long  after?— The  first  instance   of 
torment  was  in  1799. 

When  was  it  first  introduced  into  the  gaol  ? 
— Lutsa  Calderon*s  was  the  first  that  was  in 
the  eao). 

Where  was  the  other  instrument  of  torture 
that  you  alluded  to  before  ?^In  the  piquet 
guard-room. 

Was  it  first  introduced  into  the  gaul  or  the 
guardroom  ? — ^The  piquet  guard -room. 

By  the  piquet  guard-room,  you  mean  the 
room  where  the  soldiers  were  upon  piquet? 
—It  is  a  guard  of  soldiers. 

How  long  after  that  was  it  introduced  into 
Ihe  gaol  ?— I  cannot  say  positively,  I  know 
Teiy  well  it  was  in  the  year  1801. 

About  two  years  afterwards? — Pretty  n^r 
two  years. 

Mr.  Garrtw. — In  order  to  save  time  I  will 
state,  for  my  learned  friend's  consideration, 
that  I  have  many  witnesses  to  prove,  that  the 
instrument  of  torment  was  not  introduced  till 
after  colonel  Picton  arrived,  and  became  go- 
vernor;  if  that  is  not  disputed,  there  will  be 
no  occasion  to  call  them;  but  I  have  persons 
of  the  first  respectability  to  prove  it. 

D)rd  Eileniloroufih. — I  dare  say  it  is  not 
disputed ;  if  it  is,  Mr.  Dallas  will  tell  you  so: 

Mr.  Da^oj.— I  do  not  mean  to  dispute  it. 

Mr.  Garrcw.— We  have  alleged  that  the 
defendant,  was  in  a  civil  and  military  capa- 
city in  the  island;  this  order  is  made  by 
him  in  that  character,  and  I  shall  consider 
the  allegation  as  proved ;  for  your  lordship 
will  observe  in  I  lip  proceedings  he  recog- 
nises himself  to  be  governor,  and  is  ad- 
dressed as  his  excellency ;  he  has  taken  the 
character  upon  himself,  as  appears  upon  the 
face  of  the  proceedings. 

This  is  my  case,  my  lord,  on  the  part  of 
the  Crown. 

DEFENCE. 

Mr.  Da^».— Gentlemen  of  the  Jury ;  the 
case  on  the  part  of  the  prosecution  has  cer- 
tainly not  seen,  tither  in.  statement  or  in 


proof,  a  very  long  one ;  and  it  now 
my  duty  to  address  you  in  behalf  of  the  de- 
fendant general  Picton.  I  can  with  perfect 
truth  and  sincerity  assure  vou,  that  the  situa- 
tion in  which  I  am  placed  this  day  has  been 
by  no  means  a  matter  of  choice ;— having 
ceased  to  be  in  the  habit  of  attending  thia 
court,  it  will  hardly  be  supposed  that  I  could 
have  had  so  much  confidence  in  myself,  or  so 
little  sensibility  for  the  dearest  interests  of 
others,  as  to  Have  undertaken  the  defence  of 
my  honorable  and  gallant  client  upon  the  pre- 
sent occasion,  if  the  determination  had  in  any 
degree  depended  upon  me.  fiut,  unfortu- 
nately, I  have  failed  to  convince  general 
Picton  of  what  every  other  man  would  at 
once  have  admitted — that  my  feeble  abilitiea 
were  ill  adapted  for  his  defence,  and  that 
upon  my  being  withdrawn,  tlue  task  would  have 
devolved  upon  a  gentleman  better  qualified 
in  every  respect  ([eicept  in  anxietv  to  serve 
the  defendant  to  the  utmost  |H)ssible  extent) 
to  fulfil  it.    Such  are  the  circumstances  of  my 

K resent  situation :  but  in  declaring  them,  I 
ope  I  shall  not  be  misunderstood.  Let  it 
not  be  supposed,  that  I  mean  to  insinuate 
that  there  are  any  difficulties  peculiar  to  the 
cate  which  would  have  deterred  me  from  ua* 
dertaking  the  defence  of  the  bonourabla 
person  whom  I  represent;  neither  let  it  be 
imagined,  that  I  feel  at  all  discotiraged  by 
any  degree  of  unpopularity  which  may  lie 
supposed  to  attach  to  the  cause  I  shall  main- 
tain :  these  are  disadvantages  which  I  hope 
in  common  with  every  eentJcman  at  the  bar : 
I  can  boldly  and  manfuTiv  encounter.  What 
I  mean  to  say  is,  that  when  I  consider  how 
much  general  Picton  has  at  stake  upon  this 
occasion,  I  would,  if  possible,  have  spared  my- 
self the  anxiety  which  the  conduct  of  his  de- 
fence must  necessarily  engender  in  the  mind 
of  any  man — even  of  such  of  my  learned 
friends  as  are  most  accustomed  to  address 
juries  in  this  place — and  which  anxiety  is  in- 
creased by  the  consciousness  of  my  not  hav- 
ing those  qualifications  which  constant  prac- 
tice and  experience  in  this  court  must  neces- 
sarily bestow. 

I  agree  with  my  learned  friend,  that  the 
case  now  before  you  is  novel  and  extraordi- 
nary :  nor  do  I  mean  to  deny,  that  in  what- 
ever light  it  is  considered,  whether  as  affect- 
ing^ the  public  or  the  individual  under  accu- 
sation, it  is  of  the  greatest  magnitude.  On  the 
one  hand,  nothing  can  be  of  more  importance 
to  the  public  than  that  extensive  powers,  en- 
trusted to  a  representative  of  our  sovereign 
for  the  purposes  of  justice,  should  not  be 
converted  into  engines  of  malice  and  oppres- 
sion ;  on  the  other,  it  is  of  the  deepest  con- 
cern to  the  gentleman  whose  conduct  is 
arraigned,  that,  if  it  should  appear  upon  the 
evidence  that  he  has  done  no  more  than  what 
a  faithful  discharge  of  his  duty  required,  he 
should  not  be  consigned  to  ruin,  and — mluit 
to  a  mind  like  his  is  infinitely  worse  than  ruin 
— dishonour,  by  the  verdict  which  you  aba!} 


«69] 


Jot  a  AKidinuanor* 


A.  D.  1806. 


[470 


deliver— a  verdict  which  (to  reptet  the  con« 
cession  made  by  my  learned  friend  in  his 
opening  speech)  nothing  ought  to  induce  you 
to  pronounce,  unless  the  facts  proved  in  evi- 
dence should  reluctantly  force  it  from  you. 

It  is  impossible  for  me,  gentlemen,  rising 
to  address  you  upon  a  subject  so  momentous, 
not  to  feel  myself,  even  at  the  outset,  sur- 
rounded and  pressed  upon  b^  difficulties 
vhicli,  for  the  sake  of  impartial  justice,  I 
would  fain  if  possible  remove.  1  cannot 
.but  have  felt  that  a  case  of  this  nature, 
stated  as  it  has  been,  and  supported  as  it  has 
been  by  the  exhibition  of  prints  and  drawings, 
exposed  to  the  view  of  every  person  in  court, 
and  assisted  by  a  species  of  acting  which  I 
at  least  have  for  the  first  time  witnessed  in 
%  criminal  prosecution — ^I  say  I  cannot  but 
have  felt  that  such  a  case,  founded  upon  a 
charge  of  torture,  and  so  stated  and  supported, 
must  in  its  progress  have  created  powerful 
sensations,  even  in  men  determined  to  keep 
their  minds  as  indifferent  and  impartial  as 
possible — sensations  very  unfavourable  to  the 
party  for  whom  I  appear. 

Lord  Ellenborough, — I  would  not  permit 
the  drawings  to  be  shown  to  the  jury,  until  I 
liad  your  consent. 

Mr.  Dallas, — My  lord,  I  acknowledge  it ; 
and  perhaps  therefore  I  am  not  correct  in  now 
adverting  to  any  advantage  that  may  have 
been  taken  of  such  a  concession. 

Gentlemen,  I  was  proceeding  to  state,  that 
living  as  we  do  in  a  country  where  that  law 
which  has  been  truly  called  the  perfection  of 
reason  is,  as  far  as  human  circumstances  will 
ndmit|  most  perfectly  administered,  and  the 
chief  characteristics  of  which  are  mildness 
and  humani\y,  it  is  impossible  not  to  feel  how 
<fifficult  it  must  be  to  win  the  mind,  if  I  may  so 
express  myself,  to  the  contemplation  of  a  diffe- 
rent state  of  things,  and  to  a  conviction  that  a 
S]r8tem  diametrically  opposite  to  that  pursued 
in  this  country  may  be  absolutely  necessary 
in  a  distant  clime  and  in  different  circum- 
stances, and  may  consecjuently  be  strictly  de- 
fensible in  this  court.  Difficult,  however,  as 
the  task  must  unquestionably  be,  I  am  fully 
perraaded,  gentlemen,  that  with  whatever 
feelings  you  may  have  been  impressed  from 
the  manner  in  which  this  cause  has  been  con- 
ducted, and  from  the  exhibitions  which  you 
have  beheld,  vou  will  endeavour  to  divest 
vourselves  of  their  influence;  and  that,  with 
impartial  and  unprejudiced  minds,  attending 
onff  to  the  facts  that  shall  have  been  provecl, 
and  appl^ng  to  those  facts  the  legal  princi- 
ples wnich  I  shall  lay  down,  and  which 
will  be  confirmed  by  the  sanction  of  his  lord- 
shu>,  jroo  will  ultimately  pronounce  a  calm 
and  dispassionate  verdict. 

Before  I  proceed  to  consider  the  charge  in 
tins  particular  case,  and  which,  with  great 
deference  to  my  learned  friend,  I  must  say 
will  require  a  more  correct  examination  than 
be  Ins  thought  fit  to  bestow  upon  it,  I  will 


shortly  state  what  I  conceive  to  be  in  point  of 
feet  tlie  sum  and  substance  of  the  case  even 
as  it  has  been  disclosed  to  you  by  the  evi- 
dence adduced  in  support  of  the  prosecution. 

It  appears,  that  some  time  previous  to  the 
year  1801  eeneral  Picton  had  oeen  appointed 
governor  of  the  island  of  Trinidad,  and  that 
as  such  he  was  invested  not  only  with  the 
supreme  military  but  also  with  ^e  supreme 
civil  authority  of  that  settlement  It  is  now 
admitted,  that  in  the  month  of  December  in 
that  vear,  a  robbery  had  been  committed  in 
the  dwelling-house  of  a  man  named  Pedro 
Huiz ;  that  at  the  time  when  the  robbery  wat 
committed,  the  person  who  has  this  day  ap- 
peared as  a  witness  before  you  was  living  as  a 
oomestic  in  the  house  ofRuiz,  and  in  a  state  erf* 
prostitution  with  him  ;  that  the  robbery  was 
to  a  very  considerable  extent ;  and  that  it  wat 
committed  bj  Carlos  Gonzales,  a  man  with 
whom  the  witness  Luisa  Calderon  was  in- 
dulging herself  in  a  criminal  intercourse 
durmg  the  time  she  was  livinz  with  Pedro 
Ruiz  as  his  mistress.  This  robbery  would 
have  been,  by  the  laws  of  England,  a  capitd 
felony ;  and  if  Luisa  Calderon  was  pnrj  to 
and  an  accomplice  in  the  ofience  committed 
by  Carlos  Gonzales,  even  according  to  the 
mild  and  merciful  law  of  this  country,  thejr 
both  would  have  forfeited  their  lives ;  for  it  it 
hardly  necessary  to  remind  yon,  that  if  a  do- 
mestic servant  becomes  a  party  to  a  robbery 
of  this  description,  it  is  a  case  the  most  pain- 
ful to  an  English  judge,  for  it  is  one  in  which 
he  can  never  interpose  in  behalf  of  the  of- 
fender, the  law  is  invariably  suffered  to  take 
its  course,  and  the  crime  is  expiated  by  an 
ignominious  death.  Such  are  the  facts  which 
have  been  disclosed  to  you  by  the  statement 
of  m^  learned  friend ;  they  are  in  part  sub- 
stantiated by  the  evidence  which  he  himself 
has  brought  forward,  and  will  be  fullv  deve- 
loped by  that  which  it  will  be  my  duty  to 
adduce. 

Under  these  peculiar  circumstances,  infor- 
mation was  laid  before  general  Picton  at  the 
Government-house,  in  consequence  of  which 
this  young  woman  was  brought  before  him, 
and  the  conversation  took  place  to  which  she 
has  this  day  deposed^  You  will  observe  then, 
gentlemen,  that  all  that  general  Picton  did 
in  the  first  instance,  on  receiving  this  infor- 
mation of  a  capital  offence  having  been  com- 
mitted— and  committed  under  cirrumstaocei 
which,  to  adopt  an  expression  of  Mr.  Gar- 
row's^  involved  my  learned  friend's  own  wit- 
ness in  a  considerable  degree  of  suspicion  of 
being  an  accessarv  to  the  crime — ^was  to  dis- 
miss from  himself  all  consideration  of  the 
subject,  and  to  refer  the  investigation  to  the 
ordinary  and  competent  tribunal  of  the  co- 
lony. It  ap])ears,  that  the  defendant  ordered 
all  the  parties  accused— not  only  this  young 
woman  whom  it  is  now  alleged  that  he  had  a 
particular  desire  to  oppress,  but  also  her  mo- 
ther, Carlos  Gonzales,  and  another  person — 
to  be  committed  to  prison  for  the  ^ur^o^  ^ 
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hieing  examined  by  Mr.  Begomt,  whom  my 
JaarDed  friend  chooses  to  represent  as  a  justice 
of  the  peace,  but  whose  powers  aud  authoritv 
were  of  a  very  different  description.  Ad- 
jnittinjg  however,  for  arjgumcnt^s  sake,  that 
ius  oflSce  corresponded  with  that  of  our  justice 
of  the  peace,  the  evidence  adduced  by  the 
jMresent  piosecutrix  merely  proves,  that  strong 
auspicious  having  arisen  that  she  had  been 
^Ity  of  a  capital  felony,  she  was  committed 
lo  prison  by  general  Picton,  to  undergo  an 
/examination  before  a  justice  of  the  peace,  in 
order  to  ascertain,  if  possible,  how  far  she  was 
implicated  in  the  transaction. 

Such  is  the  history  of  these  proceedings, 
according  to  the  evidence  which  my  learned 
irieod  htw  laid  before  you;  and  you  will  per- 
mit me  to  pause  here  for  a  moment,  that  I 
jOMy  call  your  attention  to  a  distinction  which 
strikes  my  mind  at  least  as  being  very  ma- 
terial, and  which  I  think  will  hereaUer  be 
/ound  to  have  most  important  bearings  upon 
all  parts  of  tlie  case.  This  charge  is  not  in- 
atiluled  against  general  Picton  and  Mr.  De- 
gorrat  for  a  conspiracy  to  accuse  a  person 
of  a  capital  felony  whom  thry  knew  to  be  in- 
nocent, in  order  to  subject  that  person  to  the 
imprisonment  and  torture  which  afterwards 
look  place ;  but  instead  of  thus  attacking  the 
aource  of  the  affair  it  breaks  in,  if  I  may  so 
express  myself,  upon  the  full  tide  and  current 
i>f  It,  and  imputes  to  the  defendant  as  an  act 
of  ^reat  criniinality  that  which  took  place 
4unog  the  progress  of  an  inquiry  into  a  hizbly 
penal  charge,  the  Jlnt  step  not  having  been 
Ukin  by  himutf. 

Under  the  circumstances  which  I  have  de- 
scribed, reference  was  made  to  Mr.  Begorrat, 
who  then  held  the  situation  of  alcalde  or 
criminal  judge;  and  it  appears  even  in  this 
stage  of  the  case,  and  from  the  evidence  given 
on  the  part  of  the  prosecution,  that  the  tor- 
ture, such  as  it  was,  was  not  applied  until 
every  means  had  been  in  vain  resorted  to  by 
Mr.  Begorrat  to  avoid  it — this  torture  which 
it  is  now  tlie  object  of  my  learned  friend  to 
represent  to  you  that  general  Picton  was,  from 
the  mere  love  of  oppression,  so  desirous  of  in- 
flicting upon  the  youn^  female  who  has  ap- 
neared  before  you.  Witness  after  witness  had 
oecn  called,  day  after  day  liad  been  consumed 
.in  the  examination  of  them,  and  it  was  only 
after  repeated  prevarications  on  the  part  of 
Luisa  Calderon,  and  after  the  suspicions  of  the 
judee  had  been  confirmed,  that  Mr.  Begorrat 
in  the  last  instance  made  that  representation 
and  application  to  the  governor,  which  you 
iiave  this  day  heard ;  and  you  will  there  find, 
that  it  was  after  eleven  days  investigation,  in 
the  course  of  which  a  great  number  of  wit- 
nesses were  examined,  that  this  memorial 
was  laid  before  the  proper  tribunal. 

Here,  gentlemen,  in  this  second  stage  of  the 
proceedings,  it  is  important  to  remark  that  the 
application  of  torture  appears  most  clearly  not 
to  have  originated  with  general  Picton ;  be 
cnerely  received  the  representation  of  the  or- 


dinary criminal  judge,  before  whom  the  in- 
quiry had  been  conducted,  and  who  was 
sworn  to  perform  the  duties  of  his  office  ac- 
cording to  the  laws  of  Spain,  as  established  in 
Trinidad ;  that  representation  stating,  that  it 
would  be  proper  to  inflict  a  slight  torture,  he 
acquiesced  in  the  suggestion  and  suffered  the 
law  to  take  its  course.  It  is  most  material 
that  you  should  bear  this  in  mind ;  because, 
when  we  are  considering  a  criminal  cliarge 
the  essence  of  which  is  (as  it  was  avowed  by 
mv  learned  friend  in  his  opening  speech)  the 
allegation  of  malice — of  a  desire  on  the  part  of 
general  Picton  to  oppress  the  particular  indi- 
vidual, it  is  highly  neceisary  to  investigate 
every  part  of  the  case  that  we  ma^  discover 
the  commencement  of  this  malice,  mm  which 
all  the  subsequent  proceedings  are  stated  to 
have  sprung,  and  to  which  consequently  they 
must  be  traced.  It  is  most  extraordinary  to 
impute  malice  to  general  Picton,  when  it  ap- 
pears that  instead  of  the  torture  having  ori- 
ginated with  him,  or  any  order  having  been 
given  by  him  in  the  first  instance,  he  never 
entertained  a  thought  of  the  kind,  he  never 
issued  anv  order  or  took  any  step  until  it  was 
suggested  to  him  in  the  regular  and  ordinary 
course  by  the  judge,  as  It  and  expedient. 
Whether  it  was  fit  and  expedient  is  a  dif- 
ferent consideration,  but  when  you  are  to 
decide  upon  the  motives  of  the  defendant,  it 
is  important  to  bear  in  mind  that  all  he 
did  in  the  first  instance,  was,  upon  a  rea- 
sonable suspicion  of  guilt,  to  commit  for 
examination ;  and  in  the  next  instance, 
merely  to  confirm  a  suggestion  made  to  him 
as  governor  by  the  ordinary  criminal  judge, 
before  whom  the  affair  had  been  investigated 
in  the  court  below. 

These,  gentlemen,  are  the  circumstances 
connected  with  the  origin  and  foundation  of 
this  business.  I  pass  over  the  many  details 
of  subsequent  events  which  we  have  heard 
from  the  few  witnesses  who  have  been  called. 
The  manner  in  which  the  torture  was  inflicted 
—the  length  of  time  which  it  occupied — how 
often  it  was  repeated — the  sort  of  room  in 
which  she  was  confined — the  treatment  which 
she  received  while  in  the  custody  of  the  gaoler 
— all  theu  {I  speaik  under  his  lordship's  cor- 
rection) are  circumstances /or  which  the  defend- 
ant is  in  no  degree  respontibUf  unleu  it  can  be 
shown  that  he  was  privy  to  the  manner  in  vhich 
the  order  was  carried  into  execution.  For  I  as- 
sert, with  the  utmost  deference  to  his  lord- 
ship's opinion,  that  nothing  can  be  more  clear 
in  point  of  law,  than  that  if  by  the  law  of 
Spain  which  he  was  sworn  to  administer,  ge- 
neral Picton  was  warranted  in  issuing  the 
order  for  the  application  of  torture  to  this 
young  woman,  he  is  not  answerable  for  any- 
exeesses  which  may  have  been  committed  in 
the  execution  of  that  order  by  the  persons 
whose  duty  it  was  to  ohev  it.  If,  therefore, 
that  which  was  ordered  to  be  slight  was  in  fact 
violent  and  excessive,  or  was  continued  longer 
than  it  ought  to  have  been — if  the  place  of 
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confioeroent  was  improper— or  the  iinprisop* 
Rient  unjustifiably  protrscted  —  these  are 
matters  for  which  the  persons  immediately 
concerned  are  amenable,  and  which  cannot, 
here  or  elsewhere,  affect  the  defendant  with 
the  slightest  degree  of  criminality.  And  you 
will  not  fail  to  remember  that  the  case  on  the 
4Murt  of  the  prosecution  has  closed,  without 
an  attempt  to  prove  by  any  one  witness,  that 
for  a  single  moment  during  the  ei^ht  months 
in  which  this  young  female  was  miprisoned, 
from  her  first  commitment  until  tier  final 
discharge,  she  was  ever  seen  by  general 
Picton ;  or  that  from  the  moment  when,  in 
compliance  with  the  suggestion  of  Mr.  Be- 

forrat,  he  suffered  the  law  to  take  its  course, 
e  interfered  in  any  way  whatever  in  any 
ataee  of  the  proceedings. 

Having  thus  given  a  summary  or  general 
outline  of  the  facts  of  the  case,  I  shall  entreat 
your  attention  while  I  endeavour  to  lay  before 
you  an  accurate  examination  of  the  charges 
aet  forth  in  the  record. 

This  indictment,  gentlemen,  contains 
various  allegations,  and  consists  of  several 
counts,  each  of  which  it  will  be  necessary  to 
consider  separately  because  they  stand  upon 
▼ery  different  grounds.  Without  however 
ciamining  minutely  the  manner  in  which  the 
charge  is  varied  in  each  count,  I  may  safely 
atate,  borrowing  the  expression  of  my  learn- 
ed friend,  that  the  case  which  the  record 
presents  against  general  Pictnn  is  founded 
upon  two  broad  and  general  principles.  The 
£rst  is,  that  the  act  done  was  unlawful ;  t.  e, 
Ihat  by  the  law  which  the  defendant  was 
sworn  to  administer  he  had  no  right  what- 
ever to  order  the  torture  to  be  applied ;  and 
this  is  alleged  in  every  one  of  tne  counts  of 
this  indictment ;  it  is  stated  in  all  of  them 
that  he  unlawfully  ordered  torture  to  be  in- 
flicted. The  first  ground,  therefore,  upon 
which  the  foundation  of  the  cbaree  is  placed, 
is  the  iile^lity  of  the  act  imputed  to  the  de- 
fendant, viz.  the  issuing  an  order  for  the  ap- 
plication of  the  torture  in  the  particular 
instance  before  us.  But  there  is  also  another 
^;round  on  which  the  indictment  is  rested, 
and  which  will  be  the  main  object  for  your 
consideration,  namely,  an  averment,  that  this 
act  was  not  only  done  unlawfully,  but  was 
also  done  maliciousljff  and  without  any  rea- 
sonable or  probable  cause.  Now  it  is  mani- 
fest, that  not  only  according  to  strict  legal 
construction,  but  also  to  the  plainest  prin- 
ciples of  reason  and  common  sense  ana  the 
most  obvious  notions  of  natural  justice,  no 
two  cases  can  be  more  dissimilar  and  incon- 
sistent, than  that  in  which  error  only  is  al- 
leged, and  that  which  imputes  malice,  unac- 
companied by  any  reasonable  or  probable 
cause.  It  is  possible,  that  the  most  enlighten- 
ed and  upright  judge,  may  on  some  occasion 
in  the  course  of  a  long  life,  mbtake  the 
extent  of  his  jurisdiction,  exceed  its  limits, 
and  thereby  do  an  act,  which,  strictly  speak- 
ings would  be  unlawful ;  but  it  is  impossible 


that  such  a  person  should  do  any  act  which 
could  also  be  denominated  malicious,  and  not 
to  be  justified  by  any  reasonable  or  probable 
cause.  To  say  of  any  man  that  he  has  acted 
maliciously,  excludes  the  notion  of  his  having 
acted  erroneously ;  for  no  man  can  be  said  to 
act  maliciously,  unless  it  can  be  proved,  thai 
he  has  been  actuated  by  a  wrongful  motive^ 
the  desire  of  injuring  another.  If,  upon  a 
correct  examination  of  the  case,  you  snoitkl 
be  of  opinion  that,  according  to  the  Spanish 
code,  to  which  the  defendant  was  bound  to 
adhere,  it  was  lawful  to  proceed  as  be  did  in 
this  particular  instance,  the  present  srnna 
tion  cannot  be  sustained  and  be  cannot 
be  convicted,  because^ou  would  thus  negative 
the  illegalitv  which  is  the  very  gist  of  the 
charge,  and  which  is  averred  in  every  count 
of  the  indictment.  If,  however,  you  shoukl 
form  a  contrary  opinion,  it  will  then  renuun 
for  you  to  determine,  whether  general  Pictoa 
was  misled  into  an  erroneous  exercise  of 

{>ower,  by  a  misconception  of  the  Spaaisb 
aw,  of  the  authority  with  which  he  waa 
invested,  and  of  the  duties  which  were  in- 
posed  upon  him,  or  whether  he  was  actoaled 
by  malice — by  a  tyrannical  desire  to  oppress 
a  particuUir  individual.  It  will  be  neoes- 
sary  that   you   should  keep  these  diSersnt 

guestions  clearly  in  your  view,  that  you  mqf 
e   able  to   apply  the  evidence   to   then 
distinctly  hereafter. 

In  inyestigatine  the  particulars  of  this 
transaction,  the  place  in  which  it  occurred  is 
first  to  be  considered.  This  was  the  isUmd  of 
Trinidad,  over  which  general  Picton  had  the 
supreme  civil  and  military  command ;  and  it 
is  most  important,  that  ^ou  should  hetiii  in 
mind  all  the  accompaniments  of  the  scene 
where  the  affair  took  place.  When  an  oflfence 
has  been  committed  in  this  country,  it  is  only 
necessary,  that  the  indictment  should  in  the 
first  place  aver,  that  the  facts  complained  of 
were  unlawful,  and  that  it  should  then  set 
forth,  with  sufficient  particularity,  the  facts 
themselves,  in  order  that  the  Court  roav  on 
reading  the  record  see  whether  the  ofience 
charged  be  a  crime  known  to  the  law  of  Enjg- 
land.  The  facts  beine  proved,  it  is  for  tJEe 
judge  to  decide  whether  they  amount  to  an 
innaction  of  the  law ;  and  the  decision  de- 
pends upon  his  knowledge  of  that  Law,  which 
he  is  bound  to  administer  impartially,  and  in 
the  administration  of  which  he  is  daily  em- 
ployed. But  where  an  offence  is  alleg^  to 
have  been  committed  in  another  country,  the 
laws  of  which  are  essentially  different  from 
those  of  Great  Britain,  the  investigation  pro- 
ceeds upon  principles  always  perfectly  distinct, 
and  sometimes  diametrically  opposite.  If, 
for  example,  it  was  the  duty  of  genend  Picton 
in  this  instance  to  act,  not  according  to  the 
law  of  England,  but  according  to  that  of 
Spain,  in  which  it  is  obvious  that  the  wm 
learned  judge  who  now  presides,  is  not  bound, 
and  is  not  presumed  to  be  conversant;  in 
such  a  case,  the  law  of  this  foreign  selUe- 
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■mit  miMt  be  proved  u  a  MfaaUntive  ftct, 
■ndbj  u  incoDtioverlible  evidence  u  angr 
ether  ftct  which  it  ii  JDctraibent  ou  the 
wudmI  for  the  pnnecutioD  la  MibiUntUte. 
Let  it  uet  be  teken  for  gruted,  thmt  the  de- 
fendwit  moat  be  toand  {[uilty  of  the  oSenee 
Inpuled  to  hiffl  hj  the  iDdictneai,  becmuse 
be  wtrnM  Inve  been  deemed  criminB)  ir  the 
iKWof  EncUnd  had  been  the  rale  bj  which 
ka  ma  loM  guided.  Yun,  gentlmteo,  well 
iMow,  tb«t  DO  two  ijitemi  of  Juriipnideiice 
anbc  more  omnsile,  thin  the  law  of  our 
Weat  Indian  eclonife  and  that  of  the  mother 
eoMMrj.    Hn.v  inilance*  might  be  adduced, 


._ ..  ,   iiiould,  upon  hi)  arrival 

Za^and,  be  taken  nito  cuitodj,  on  a  chane 
«f  BaiBiBg  ani  dtsfinring  a  particular  indi- 
fMnl  during  his  reiicleoce  m  Saint  Vincent's : 
lUt,  aocflrdmc  to  our  law,  would  amount  to 
Mooy.  I  wilTfurther  suppose,  that  in  sup- 
faH  iX  surh  a  prosecution,  a  witness  should 
ajuwi  in  this  court,  not  in  the  ciimmstances 
IB  irtiich  Lima  Caldcron  has  presented  her- 
•■tf  brfore  ^ou   (for  she  has   sustained  no 

Eanent  injury),  but  horribly  maimed  and 
ured,  with  his  nose  slit  and  his  ri(;ht 
amputated,  anil  should  tell  you  on  his 
--\  that  this  was  inflicted  by  order  of  the 


majesty  at  home.  By  the  English  law  there- 
fore, as  applicable  to  one  of  our  own  aettle- 
mmu  in  the  Wesi  Indies,  any  two  justice)  of 
the  peace  (to  whose  office  my  learned  friend  has 
thought  fit  to  assimilate  that  of  Mr.  Begorrat) 
may,  at  Iheir  own  discretion,  and  without 
the  intervention  of  ajury,  for  such  an  offence 
as  I  have  deacriLcd,  cause  a  fellow-creature 
to  be  disfigured  and  maimed,  or  even  conugn 
him  instantly  to  the  scafibld. 

Can  the  two  cases  be  compared  P  Luisa 
Caldcron,  the  present  prosecutrix,  has  under- 
gone a  punishment  wnich  is  not  uncommon 
m  this  country ;  but,  were  this  otherwise, 
would  any  man,  acting  upon  the  feelings  of 
natural  justice,  tril  me  that  in  point  of  enor- 
mity any  comparison  can  be  instituted  be- 
tween the  case  of  that  youns  wuroan  who  is 


IS  full 


possessioi 
before  th< 


any  time  before  the  infliction  of  the  torture— 
and  thai  of  a  person,  who  with  his  face  so 
disfigured  as  to  have  io«t  the  character  of 
humanity,  and  with  his  body  deprived  of  its 
most  valuable  member,  should  prosecute  an 
'EnzUsh  magistiaie  of  the  English  island  of 
St.  Vincent*!,  for  proceeding  according  to  the 
colonial  law  of  England?  And  yet,  however 
it  might  shock  our  feelings,  liowever  repul- 
sive It  might  be  to  our  sense  of  natural  jus- 
tice, however  we  might  regret  for  the  lionour 
of  human  natme,  that  such  a  law  should  exist 
in  any  country  of  the  earth,  still  the  law 
being  in  force,  it  would  be  }'our  bounden  duty 
in  such  a  case,  not  to  be  misled  by  your  feel- 
,  ings,  or  to  follow  the  law  of  England ;  but  to 
wu  taking  him  to  be  flogged  for  having  lifted  !  apply  the  law  of  the  particular  place  to  the 
his  hand  againit  some  cniel  task-master,  i  facts  under  your  consideration,  snd  tn  return 
Nay,  I  will  go  further,  and  suppose,  that  |  a  vn-dict  of  Not  Guilty.  Il  is,  tttcrefure, 
instead  ol'beiag  thus  maimed  and  disfigured  i  most  important  to  consider  the  place  where 
the  periion  had  actually  suffered  an  igno-  I  the  transaction,  which  is  the  foundation  of 
minions  death  at  the  place  of  public  execu-  I  these  proceedings,  occurred ;  you  have  been 
tion ;  and,  that  the  indictment  had  eliarged     already  apprised,  that  the  island  of  Trinidad 


e  of  murder — would  [ 
Briton,    posaessins  feelings   and   principles 
finmded  upon  the  law  of  his  country,  on  hear- 

a,  that  the  puni>hmenl  of  death  had  been 
icted  upon  a  man  foe  raising  his  hand 
'  ''    '    itanllyandcmphaticall^ 


je  of  action,  and  I  shall  for  the 

present  nssume,  that  a  different  system  of  Ju- 
risprudence exists  there  from  that  which  is 
established  in  Great  Britain. 
The  iieit  question  to  which  it  is  necessary 
"      "   your  attention  ia,    "■"■  ■""" 


a^nst  a  constable,  il 

exclaim,  "  The  man  who  hath   done    thi's  situation  £eld  by  the  defendant  when  this 

Ihing  shall  surely  die!"    But,  when  the  dc-  affair  occurred ;    we  must  examine  into  that 

fimce  should  be  heard,  it  would  he  found  fully  i  situation  in    order  to  ascertain  the  oowera 

adequate  to  the  occasion.    The  magistrate's  |  which  were  legally  incident  to  it.    All  that 

juslibcalion  would  instantly  be  admitted,  and  ,  is  alleged  upon  the  Record  is,  that  general 

M  lordship  would  direct  an ■"'" "' ■'-  - ''      j— ■'-■■—    -- 

aa  the  law  of  the  island,  < 
raad,  bad  been  referred  to. 


acquittal  as  soon  i  PictoiT  was  acting  J 
ihich  I  will  now  I  parity ;  whether  thi: 


[Ucre  Mr.  Dallas  read  the  law  of  the  islaod 


sufEcient  particularity  is  m 


isiJei 


ofSL  Vincent■^  which  he  had  cited  aud  I  "' ..T^I^t 
which  imposed  the   punishments  men- 
1  by  him,  at  the  discretioii  of  two 


mion,  and  in  all  probability  never 
it  is  perfectly  clear,  that 


to  say  general  Picton  was  acting  in  a  civil 
nd  military  capacity,  without  slating  the 
irecise  nature  of  his  office,  is  to  tbnjw  n' 


magistrates,  u^u  any  slave  who  should     P."?;»*  f"'"™  °^  >"»  .1* «-  '»  '"  "'™"'."*' 
raPthroffcnce  described  by  Uie      Sl"  V^ V  "r.l  ^^T'^T^  T^^n  ..  "d! 


niDMtLJ 

WhUitthisf  not  the  law  of  Spain,  but 
Ibe  law  of  an  EngKah  colony,  and  which  wa> 


stance,  there  are  in  tlie  island  of  Trinidad, 


acconnlnble  to  the  governor,  all  are  subject  to 
appeal,  all  act  in  a  civil  capacity,  and  yet  no 


«7] 
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OMD  would  pretend,  that  if  it  were  provided  by 
the  Sjpaoish  law  that  the  torture  should  in. 
certain  cases  be  inflicted,  it  would  be  in  the 
]X)iwer  of'  everv  constable  io  order  the  inflic- 
tion of  it.  To  81^,  then,  merely  that  the 
defendant  was  acting  at  the  time  in  a  civil 
capacity  is  equivalent  to  saying  nothing ;  and 
we  must,  therefore,  travel  out  of  the  record, 
io  order  to  discover  the  precise  extent  of  his 
authority. 

Lord  ElUHborough.-^Tht  object  of  that 
sAlegation  was,  to  bring  the  matter  within  our 
jurisdiction. 

Mr.  Dallas. — ^Yes,  my  lord,  I  am  aware  of 
that. 

Mr.  Garrow, — They  are  the  very  words  of 
the  statute. 

Mr.  DaUoi, — ^The  indictment  undoubtedlv 
follows  the  words  of  the  statute ;  and  the  al- 
legation is  introduced,  as  hb  lordship  has  ob- 
served,  for  the  purpose  of  giving  this  Court 
jurisdiction  according  to  the  provisions  of  a 
^(>ecial  act  of  parliament,  for  making  offences 
triable  here,  which  have  been  committed  in 
the  West  Indies.  Otherwise  this  trial  could 
not  have  been  going  on  here,  for  want  of  ju- 
risdiction. But  it  is  absolutely  necessary, 
that  the  nature  of  the  defendant's  office,  and 
the  extent  of  its  powers,  should  be  exactly 
defined  and  clearly  understood. 

For  many  years  orevious  to  1797,  Trinidad 
had  been  a  colony  oeloneing  to  the  crown  of 
Spain,  and  no  man  can  have  looked  into  anv 
general  writer  who  has  treated  of  the  Spanish 
colonies  in  America,  without  remarking  that 
at  different  periods  very  different  lines  of 
policy  have  been  adopted  in  the  govenunt nt 
of  Trinidad ;  sometimes  it  was  their  poliqy 
Io  encourage  an  extensive  cultivation,  aft 
others  it  was  totally  abandoned,  and  at  a  sub- 
sequent period  it  was  again  restored*  The 
Spanish  government  had,    for  some  years 

Erevious  to  the  capture  of  Trinidad  bv  the 
rilish  forces,  pursued  a  system  directly  op- 
posite to  that  which  they  followed  in  all  their 
other  settlements.  The  (general  principle 
upon  which  the  court  of  Spain  had  acted,  was 
by  the  exclusion  of  foreigners  to  confine  the 
commerce  and  the  trade  of  the  colony  to 
Spanish  subjects ;  but  prior  to  the  conquest 
in  1797,  thejr  abandoned  this  system.  The 
island  being  in  the  neighbourhood  of  a  great 
number  of  small  settlements,  and  not  distant 
from  the  Spanish  main,  they  opened  the  trade 
of  Trinidad,  and  it  became  a  receptacle  of  dis- 
affected men,  of  insolvent  debtors,  and  of 
criminals  who  had  been  banished  from  their 
homes.  These  came  to  Trinidad,  and  land 
was  assigned  to  them  for  cultivation.  So 
that,  at  the  conquest  of  the  island  by  that 
iUustrious  person,  whose  name  has  called 
forth  the  paneeyric  of  my  learned  friend,  and 
upon  whose  cnaracter  no  man  can  be  dis* 
posed  to  bestow  a  higher  eulogium  than  my- 
self, the  population  was  of  tho  moat  extraor- 
dinary  and  dangerous  deaaiption,  being  com- 


posed of  runaways,  who  had  fled  thither  fnMai 
all  the  netgbboitfiog  settlements* 

Such  was  the  state  of  Trinidad  when  ileiny. 
rendered  to  the  British  arms,  in  1707.  Whra 
that  event  took  place,  general  Pictoa  wasise* 
lected  by  sir  Ralph  Abercrombie,  to  tato  Ui^ 
command  of  the  island.  Ha  had  knows  bini 
during  a  long  period  of  tine-  to  have  hasft 
distinguithfld  by  the  most  hoBoumWe 


duct  through  all  tite  gradations  of  milJIai^i 
service ;  he  knew  him  not  only  to  he.i^  aoldiar 
of  great  eallantry  and  high  couiaee,  but  to  bft 
a  man  othumane  feelings,  and  uierefoiagip 
neral  Abercrombie  entrusted  ta  the  defeodut 
(who  had  for  many  years  served  Ubn  as 
aide  de  camp,  and  who  was  present  at  tha 
capture  of  tne  island)  the  goveramaai  oi 
Tnnidad. 

Under  these  circumstances  the  dbfeadant 
entered  upon  his  government  He  was.  no 
civilian,  no  lawyer,  his  life  had  been-  chicfl|^ 
passed  in  camps,  and  before  that  time  ha  kad 
never  been  jdaced  in  any  siUiatioD  of  cial 
authority;  it  became  necessary,  thercfaw^ 
that  some  rules  should  be  laid  down  by  wUeb 
he  might  be  ^ided  in  the  admioistratioii  aff 
civil  and  crimmal  justice.  Tba  Judicial  sgra^ 
tern  of  the  island  before  its  cession  to  Otaei 
Britain,  was  this:  certain  parsons,,  odlad 
Alcaldes  (of  whom  you  have  beaid  macli 
to-day),  were  the  ordinary  judges  iacaaniaal 
cases :  It  was  their  duty  to  take  eaaninai* 
tions,  to  inquire  into  the  facts,  and,,  ater  ^ 
vestigation,.  to  acqait  or  convict:  But  b»< 
yond  this,  no  jurisdiction  was  vested  hi 
them ;  they  were  bound  to  lay  their,  senteaaa 
before  the  Spanish  governor,  whose  dulgr  it 
was  to  transmit  the  same  to  the  B^fxjal  Aadl» 
ence  of  Caiaocaa;  and  from  the  decisiaa.«r 
that  court,  there  was  an  appeal  to  the  Reiral 
Council  of  Madrid.  This  aceounls  for  Iha 
fact,  on  which  so  much  stress  has  boea  kid^ 
and  of  which  so  much  uaa  has  been  aada^ 
that  under  the  Spanish  govemmaDt  no  isi* 
fliction  of  torture  took  place  in  <Ar  itlmi 
itself;  because,  as  soon  as  anv  individual  hai 
been  adjudged  to  have  offended  againal  ijam 
criminal  law  of  the  island,  the  cause,  together 
with  the  offender,  was  transmitted  to  tha 
Audience  of  the  Caraccas,  and  thence,  if  the 
sentence  of  that  court  were  appealed  fitaai 
to  the  Royal  Council  at  Madrid. 

Thus  matters  stood  under  the  Spanish.  9^^ 
vemment ;  but  when  it  ceased  to  exist,  thera 
could  be  no  longer  any  transmission  to  the 
(Caraccas,  nor  any  appeal  to  Madrki ;  and  it« 
therefore,  became  necessary,  that  other  lagu^^ 
lations  (which  I  shall  moduoe  bafora  you) 
should  be  substituted  ny  sir  Ralph  Aoar* 
crombie;   and  by  the  iDstruetions  of  thai 

SslUnt  and  experianced  oommandaiv  it  waa 
irected^  that  in  all  criminal  casea  an  appeal 
should  lie  to  the  defendant,  whose  duty  it  wac 
to  order  the  sentaoce  of  the  law  to  ha  caffied 
into  execution  or  not,  according  to  his.  awn 
diseretioo.  In  civil  causes,  if  the  nn^tai  i^ 
dispute  aowoniad  to  tha  suai  of  «00/.  an  aft 
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mI  to  hit  majesty  in  council  was  allowed  ; 
but  in  criminal  proceedings  the  appeal  was 
confined  to  the  defendant,  who,  with  respect 
to  them,  was  placed  in  the  same  situation  in 
which  the  privjr  council  were  place<]  with  re- 
•pect  to  the  others — he  was  the  judge  whose 
dbctiion  must  be  final.  Such  were  the  in- 
atnictione  of  general  Abercrombie,  and  which 
were  afterwards  confirmed  by  his  majesty; 
by  them  the  defendant  was  invested  with  the 
most  extensive  judicial  power — that  of  de- 
dding  in  the  last  instance  in  every  criminal 
process. 

Having  detailed  the  circumstances  of  the 
transaction  on  which  the  supposed  crimina- 
lity of  the  defendant  is  built;  having  ex* 
C lined  the  law  which  prevailed  in  Trinidad 
fore  it  became  a  Britisn  Mttlement ;  having 
ahown  the  alterations  which  took  place  in 
that  law  when  the  island  was  ceded  to  Great 
Britain ;  and  having  stated  the  instructions 
which  general  Picton  received,  I  shall  now 
call  your  attention  to  the  leading  principles 
upon  which  I  shall  establish  his  defence ;  I 
shall,  for  the  sake  of  perspicuity,  lay  them 
before  you  as  distinct  propositions,  and 
I  shall  observe  upon  each  of  them  sepa- 
rately. 

First,  I  shall  contend,  tliat  general  Picton 
18  entitled  to  your  verdict,  because  by  the 
Spanish  code  which  he  was  bound  to  admi- 
Bister^  the  infliction  of  torture  in  this  parti- 
eiilar  instance  was  lawful :  if  I  substantiate 
thisi  my  case  is  made  out ;  the  unlawfulness 
#f  the  torture  is  charged  in  every  count  of  the 
indictment. 

Secondly  (for  impregnable  as  I  know  my 
first  position  to  be,  I  shall  not  confine  my 
line  of  defence  to  that  atone),  I  shall  submit 
to  you  that,  as  by  this  indictment  the  inflic- 
tion of  the  torture  is  charged  not  only  to  have 
been  unlawful,  but  also  to  have  been  malici- 
otis  and  without  any  reasonable  or  probable 
auise,  even  supposing,  for  the  sake  of  argu- 
ment, that  the  act  was  unlawful,  it  was  not 
malicious,  and  that  you  must,  therefore, 
acquit  the  defendant. 

Lord  JS//ea6orotf^A.— Every  thing  against 
law  is  presumed  to  be  malicious. 

Mr.  Dollat, — Whether  the  existence  of 
malice  and  the  want  of  reasonable  or  pro* 
bable  cause  be  a  question  of  fact,  or  a  legal 
inference,  general  Picton  is  entitled  to  nis 
•cqiiittal. 

Thirdly,  Gentlemen,  under  my  lord's  cor- 
rection, I  assert,  that  sJ though  you  should  be 
of  opinion  (for  I  have  considered  this  subject 
10  every  possible  point  of  view),  that  the  in- 
Aiction  of^  torture  was  inconsistent  with  the 
kw  of  Spain,  still  if  it  should  appear  to  jrou, 
that  general  Picton  had  been  misinformed  as 
to  this,  and  had  been  led  to  believe  that  the 
proceeding  was  strictly  legal,  this  case  re- 
aohres  itsdf  into  one  of  mere  error  of  iudg- 
mMfit.  for  which  no  criminal  responsibility 
•Qon  my  client ;  and  that,  therefore, 
tent  cannot  be  sustained. 


agnnd  Tkomas  Picton,  Esq,        14SO 

Upon  all  of  these  grounds,  whether  con- 
sidered separately  or  collectively,  you  must 
pronounce  a  verdict  of  Not  Guilty. 

First,  with  respect  to  the  legality,  accordine 
to  the  Spanish  code,  of  the  application  of 
torture  in  the  case  of  Luisa  Calderon.  At 
the  very  name  of  torture,  the  feelings  of 
every  Englishman  are  alarmed  *. — and  why  ? 
— because  the  existence  of  torture  implies 
practices  at  the  mere  statement  of  which  hu- 
manity shudders.  I  attempt  not  to  enume- 
rate the  horrid  catalogue  of  those  dreadful 
means,  which  even  the  most  enlightened  and 
civilizi^  nations  have,  upon  an  erroneous 
principle  of  mercy,  permitted  themselves  to 
adopt  for  the  discovery  of  truth;  some  of 
them  are  most  horrible ;  but  they  are  vari- 
ous, and  comprise  every  gradation  from  the 
highest  degree  of  torment  to  a  state  of  suf- 
fermg,  or  rather  of  uneasiness,  comparatively 
so  small  as  not  to  deserve  the  name  of  tor- 
ture. But  aAer  what  has  been  said  of  racks 
and  engines,  and  the  duke  of  Exeter's  daughter 
(I  do  not  mean  to  impute  to  my  learned 
friend  any  intention  to  mislead  you),  it  be- 
comes necessary,  that  we  should  fully  under- 
stand all  the  circumstances  of  the  particular 
instance  now  under  your  consideration,  and 
which  has  undoubtedly  l>een  made  the  most 
of  upon  the  present  occasion. 

You,  gentlemen  of  the  jtiry,  have  listened 
to  the  eloquent  appeal  of  my  firiend  Mr. 
Garrow — always  animated,  always  ardent, 
always  impressive — delivered  in  the  most 
emphatic  language  that  this  ereat  master  of 
declamation  could  employ.  'Y  ou  have,  more- 
over, beheld  drawings  and  engravings 

Lord  ElUnborough, — ^I'hat  you  must  attri- 
bute to  me,  or  perhaps  to  yourself,  fur  I  dis- 
tinctly asked  you  whether  you  would  consent 
to  their  exhibition,  and  on  your  concurring,  I 
cautioned  the  jury  not  to  suffer  their  minds 
to  be  inflamed,  but  simply  to  look  at  the  re- 
presentation of  the  position  of  the  prosecutrix,, 
m  order  to  understand  the  testimony  of  the 
witness.  I  should  be  very  sorfy  to  permit  the 
case  to  go  to  them  under  any  improper  im- 
pression. 

Mr.  Dallai.—li  your  lordship  liad  heard' 
the  conclusion  of  my  sentence,  you  would* 
have  seen  that  I  did  not  mean  to  cast  any  im- 
putation upon  the  manner  in  which  the  pro- 
secution has  been  conducted. 

Gentlemen,  we  have  heard  the  statement 
of  my  learned  friend,  and  we  have  seen  draw- 
ings, the  display  of  which  I  hope  for  the 
honour  of  justice  has  been  confined  to  this 
court;  I  hope  that  they  have  not  been  exhi- 
bited elsewhere  to  influence  the  judgment 
and  inflame  the  passions  of  the  public,  and,  as 
a  part  of  that  public,  of  >ou  who  sit  in  judg- 
ment on  the  defendant.  I  do  not  mean  for 
a  moment  to  insinuate,  that  my  learned  friend 
would  lend  himself  to  such  a  base  contrivance ; 
he  is  the  last  man  in  the  world  to  pursue  con- 
duct so  dishonourable.  In  addition  to  the  evi- 
denct  of  the  witnesses,  a  sort  of  acting  has 
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been  iotroduced  bv  the  genUeman  upon  the 
floor  £Rafael  Chando] ;  bat  I  do  not  complain 
of  this;  I  consented  to  it  at  the  time;  I  wished 
the  case  to  be  presented  to  you  in  any  man- 
ner which  to  my  learned  friend  might  seem 
advisable,  and  it  would  be  most  unreasonable 
that,  having  f;ivcn  my  consent,  I  should  now 
make  it  a  subject  of  complaint;  my  only  ob- 
ject was,  that  you  might  have  every  opportu- 
nity of  forming  a  correct  notion  of  the  sort  of 
punishment  inflicted  uoon  this  youna;  woman. 
And  what  was  it?  My  learned  friend  has  said 
there  b  a  process  (namely  piqueting)  in  this 
country  very  similar  to  it  in  many  respects, 
but  different  from  it  in  one,  and  he  treats  you 
with  a  sort  of  pun,  telling  you,  that  the  punisti- 
ment  inflicted  in  this  case  should  be  called 
picioning  and  not  fiqueting.  We  have  had  no 
drawing  of  the  piquet,  and  have  not  seen 
any  theatrical  exhioition  of  that  process  by 
the  gentleman  upon  the  floor,  and  therefore  I 
do  not  understand  in  what  my  learned  friend's 
distinction  consbts,  .  But  I  have  no  hesita- 
tion in  declaring,  that  if  you  look  into  any 
dictionary  of  Arts  and  Sciences,  or  any 
book  in  which  the  term  is  defined,  you  will 
find  the  description  of  the  piquet  to  cor- 
respond exactly  with  the  punishment  inflicted 
upon  Lutsa  Calderon.*  We  see,  then,  that 
in  this  land  of  liberty,  in  this  land  which  is 
proverbial  for  the  humanity  of  its  laws,  the 
punishment  of  the  Diquet  prevails;  and  upon 
whom  is  it  inflicted  ?  upon  those  brave  men 
who  shed  their  best  blood,  and  risk  their  lives 
in  the  service  and  for  the  defence  of  their 
countnr.  In  the  case  of  LuisaCakleron,  who, 
if  she  had  been  convicted,  would  by  the  law 
of  England  have  been  doomed  to  simer  death, 

^  **  The  picket  was  another  corporal 
**  punishment,  chiefly  used  by  the  cavalry 
^  and  artillery,  and  m  the  former  ofVen  in- 
*  dieted  by  the  order  of  the  commanding 
^  officer,  without  the  sentence  of  a  court  mar- 
<*  tial.  The  mode  of  inflicting  it  was  thus :  a 
**  long  post .  being  driven  into  the  ground. 
**  the  delinouent  was  ordered  to  mount  a  stool 
**  near  it,  wnen  his  right  hand  was  fastened 
^  to  a  hook  in  the  post  by  a  noose  round  his 
^  wrist,  drawn  up  as  high  as  it  could  be 
**  stretched;  a  stump,  the  neight  of  the  stool, 
**  with  its  end  cut  to  a  round  and  blunt  point, 
^  was  then  driven  into  the  ground  near  the 
**  post  before-mentioned,  and  the  stool  being 
^  taken  away  the  bare  heel  of  the  sufferer 
*^  was  made  to  rest  on  this  stump,  which, 
**  though  it  did  not  break  the  skin,  put  him 
^to  great  torture;  the  only  means  of  miti- 
''  gation  was,  by  resting  his  weight  on  his 
^  wrist,  the  pain  of  which  soon  became  into- 
^  lerable.  Soldiers  were  frequently  sentenced 
^  to  stand  on  the  picket  for  a  quarter  of  an 
*'  hour.  This,  like  the  riding  ot  the  wooden 
**  horse,  has  been  for  some  time  ltd  off,  it 
''having lamed  and  ruptured  many  soldiers/* 
-—3  Grote^i  Miliiary  AntiquitUtp  104,  edit, 
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all  that  general  Picton  did,  was  to  order  the 
infliction  of  this  English  punishment  that  the 
truth  might  be  discoverea;  and  this  he  did  at 
the  suggestion  of  the  magistrate,  who  was 
bound  to  inquire  into  the  nature  and  circum- 
stances of  the  offence  in  the  first  instance. 
Now.  was  this  proceeding  consonant  or  not  to 
the  law  of  Sp^in?  My  learned  friend  has 
stated,  and  I  readily  asree  with  him,  ^t 
torture  is  unknown  in  £ngland ;  he  has  re- 
ferred to  a  book  with  which  we  are  all  ac- 
quainted, and  (notwithstanding  some  few  de- 
fects) an  abler  treatise  never  proceeded  from 
the  pen  of  man ;  he  has  cited  from  the  Com- 
mentaries upon  the  law  of  England  this  pas- 
sage :— '*  The  trial  by  Rack  is  utterly  unknown 
**  to  the  law  of  England;  thoueh  once  when 
**  the  dukes  oi  Exeter  and  Suffolk,  and  other 
"  ministers  of  Henry  6th  had  laid  a  design  to 
'*  introduce  the  civil  law  into  this  kingdon\  as 
''  theruleof  government,fora  beginning  there- 
*'  of  they  erected  a  rack  for  torture ;  which 
<<  was  called  in  derision  the  duke  of  Exeter's 
»  Dauehter,  and  still  remains  in  the  Tower  of 
**  London,  where  it  was  occasionally  used  as 
^<  an  engine  of  state,  not  of  law,  more  than 
"  once  in  the  reisn  of  queen  Elizabeth.    But 
"  when,  upon  the  assassination  of  Villiers 
**  duke  of  Buckingham  by  Felton,  it  was 
"  pro|H)sed  in  the  privy  council  to  put  the  a»- 
**  sassin  to  the  rack,  m  order  to  discover  his 
«  accomplices ;  the  judges,  being  consulted^ 
"  declared  unanimously,  to  their  own  honor 
^*  and  the  honor  of  the  English  law^  that  no 
''  such  proceeding  was  allowable  6y  the  laatof 
"  England, "    But  my  friend  Mr.  Garrow  has 
neglected  to  remark  that  the  learned  com- 
mentator confines  himself  to  an  exposition  of 
the  laws  of  EngUmd,  and  holds  them  up  in 
glorious  contrast  to  the  laws  of  other  nations. 
And  he  has  also  omitted  to  notice  that  the 
learned  judee  in  the  same  paragraph  men- 
tions the  adoption  of  torture  by  the  French, 
and  other  foreign  nations.    In  the  discussion 
of  this  subject,  therefore,  ray  friend  has  unin- 
tentionally furnished  me  with  a  most  material 
authority  in  my  favour,  namely,  that  accord- 
ing to  Mr.  Justice  Blackstonc  although  tor- 
ture is  unknown  to  the  law  of  England,  yet 
that  it  exists  under  the  systems  of  France, 
Spain,  and  other  countries ;  and  if  I  can  satis- 
fy you,  that  by  the  instructions  of  sir  Ralph 
Abercrombie,  and  which  were  ratified  by  his 
majesty,  general  Picton  was  empowered  to 
administer  the  Spanish  law,  all  my  learned 
friend's  observations  as  to  torture  being  un- 
known to  the  law  of  England,  and  the  like, 
are  wholly  irrelevant ;  this  is  not  a  question 
as  to  the  law  of  England,  but  as  to  the  law  of 

Sin ;  and  you  will  determine  whether  by 
t  law,  general  Picton  was  authorized,  act- 
ing upon  the  suggestion  of  the  judjge  before 
whom  the  case  was  reeularly  investigated,  to 
issue  the  order  which  has  been  given  in  evi- 
dence. And  indeed  the  whole  inquiry  under 
the  mandamus  from  this  court  proves,  that 
the  torture  was  notoriously  applicable  sccoid'* 
2  I 
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hig  to  the  Spanikh  law.  For  example,  Mr. 
HirjreSy  the  counsel  for  the  proaecutrii,  puts 
thii  question,  in  examining  one  of  his  own 
witneueSy  **  It  it  customary  for  a  person  at 
the  time  of  being  tortured,  to  have  a  defen- 
sor?" The  witness  replies  **  Yes,  it  is  the 
custom."*  Here  we  And,  that  the  counsel 
for  the  prosecution  admits  the  lenity  of 
torture,  although  he  asks  whether  it  is  cus- 
tomary to  assign  a  defensor  to  the  sufferer. 
With  respect  to  the  nominating  a  defensor,  it 
would  be  a  mere  waste  of  time  to  say  a  single 

S liable,  because  it  will  appear  distinctly  upon 
e  evidence,  that  a  defensor  was  appointed  in 
that  stage  of  the  proceedings,  in  which  the 
law  directed  that  he  should  be  appointed. 

The  ol^ect  of  torture  is  to  compel  a  disco- 
▼eiy;  and  it  would  be  idle  and  absurd  to 
argue  upon  the  propriety  of  appointingadcTen- 
sor,  wlien  the  accused  is  to  be  put  to  the  tor- 
ture. He  could  have  no  influence  as  to  the 
infliction  or  abandonment  of  the  torture,  nor 
would  tlie  judge  require  or  attend  to  his  opi- 
nions of  the  propriety  or  legality  of  its  exer- 
cise. 

Another  witness  f  is  asked,  **  are  not  tor- 
tures made  use  of  by  the  law  of  Spain,  and  of 
what  kind  are  tliey  ?**  he  describes  them  as 
effected  by  fire,  water,  burning  the  feel, 
and  in  various  other  modes.  Ko  that  as 
far  as  this  cause  has  hitherto  proceeded,  no 
<loubt  seems  to  have  been  entertained  of  the 
legalitr,  according  to  the  Spanish  code,  of 
the  infliction  of  torture. 

According  to  the  evidence  of  Mr.  Begorrat, 
the  modes  of  torture  are  not  absolutely  defin- 
ed by  the  laws  of  Spain  ;  but  it  is  left  to  the 
discretion  of  the  judge  to  inflict  the  torture, 
according  to  the  constitution  and  strensth  of 
the  accused.  "  And,  **  smid  he  '*  as  I  did  not 
consider  the  piquet  in  the  gaol  but  as  a  very 
slight  torture,  in  comparison  to  the  tortures 
used  in  Spain,  I  ordered  it,  in  preference,  to 
Luisa  Calderon. "  { 

If,  gentlemen,  the  testimony  of  men  speak- 
ing upon  their  oaths  is  to  be  believed,  and  if 
in  trying  general  Picton  you  are  to  be  guided 
by  that  testimony,  vou  must  acquit  him. 
The  utmost  extent  of  the  evidence  that  can 
be  relied  on  by  Mr.  Garrow,  is,  that  for  seven 
or  eight  years  the  witnesses  did  not  know  of 
the  execution  of  such  sentences;  in  other 
words,  that  they  did  not  take  place  io  Trini- 
dad during  the  period  in  which  all  the  cases 
in  which  they  could  be  executed  were  car- 
ried by  appeal  to  the  Caraccas  and  to  Ma- 
drid !  But  when  closely  interrogated,  all  my 
frieiid*s  witnesses  admit,  that  in  this  particu- 
lar instance  the  torture  was  applicable  by  the 
law  of  Spain.  And  this  brings  us  to  the 
quettkm,  whether  general  Picton  was  or  was 
not  bound  to  regulate  his  conduct  by  that 
law.    Mr.  Begorrat  says,  ^  There  l>eing  no 

•  Vide,  p.   277. 
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Spanish  lawyer  in  the  cotmtry,  I  reMrted  to 
the  different  law-books  wtiich  I  could  pro- 
cure OB  the  subject."  *  Let  us  therefore  see 
under  wliat  circumstances  general  Picton  was 
called  upon  to  act  at  the  time.  Informa- 
tkm  was  kid  l>efore  him  of  the  oommissbn  of 
a  capital  felony ;  auspickms  fell  upon  Luisa 
Cakleron ;  when  examined  by  the  nidge,  tbt 
prevaricates  and  conceals  the  truth  ;  she  af^ 
terwards  disckises  it,  and  it  turns  out  that 
the  offence  was  committed  by  a  man  with 
whom  she  was  in  Uie  habit  of  carnal  inter- 
course. Under  lhe»e  circumstances,  general 
Picton  u  told  by  Mr.  Betorrat,  that  a  slight 
torture  ought  to  be  applied.  Now,  permit 
me  to  suppose,  that  previously  Io  acting  upon 
Mr.  Begorrat's  suggestion,  the  defendant  had 
examined  him  upon  oath  as  to  the  legality  of 
its  application.  This  criminal  judge  would 
have  toM  the  governor,  that  torture  in  such 
cases  was  conformable  to  the  ioslitutioos  of 
the  Spanish  law,  and  every  other  person  con- 
versant with  the  subject,  whom  the  defendant 
misht  have  thought  fit  to  oonatdl,  wouki  have 
delivered  the  san»e  opinion.  And  in  addition 
to  this,  be  would  have  been  told,  that  it  waa 
not  merely  an  oral  law,  but  thai  it  was  a  writ- 
ten law,  that  there  were  books  and  treatises  of 
authority  recognising  it,  and  which  were 
constantly  referred  to  in  the  colony  over 
which  he  presided  as  containing  the  laws 
and  institutions  by  which  his  oooduct  must  be 
guided. 

Gentlemen  of  the  jury,  I  have  the  salisfec- 
tion  to  inform  you,  that  the  very  books  to 
which  the  maKistrate  wouM  have  referred,  are 
now  in  court ;  i  hold  one  of  them  in  my  hand, 
and  with  the  assistance  of  translations,  vou 
will  fully  understand  their  contents.  And  to 
establish  their  undoubted  authority,  we  have 
availed  ourselves  of  the  knowledge  and  ex- 
perience of  h\%  majesty's  attorney-general, 
Mr.  Architmkl  Gk>ster,  who  will  appear  in  the 
witness-box,  and  from  whom  you  will  learn 
that  they  are  constantly  referred  to  for  le^l 
information  by  the  judges  of  the  colonial 
courts.  I  will  not)  trouble  vou  with  a 
partkukr  description  of  each  of  these  books 
iMit  the  first  to  which  I  shall  call  your  atten- 
tion is  entitled  the  Curia  Phiiippiea. 

In  the  Cufim  Pkilippiem,  fol.  fl39.  No.  9,  it 
is  hikl  down  that  *'  The  quetikm^  or  tonnent, 
''  is  to  be  applied  for  confirmatkm  or  proof, 
**  there  not  being  sufficient. "  In  fol.  399, 
No.  4,  it  is  stated,  that  ^  In  the  same  crimes 
'<  for  which  the  quatUm  is  applicable  to  ttie 
**  delinquent,  in  the  same  it  .is  applicable  to  the 
**  witness  who  varies  and  prevaricates  in  his 
'*  evklenoe,  or  who  denies  the  truth,  or  who 
**  refuses  Io  declare  it,  there  bein^  a  presump- 
**  tk>n  that  he  knows  it ;  not  being  of  those 
^  persons  f  to  whom  tlie  torment  camiot  be 

— ^—  111  ■  III!  I  I       ■  ■IIP^W.*..^^ 

Vidi^  p.  989. 
f  Persons  exempted :    A  minor  under  t4, 
an  old  decrepid  penon,  a  pregnant  woman,  a 
woman  9iTty  days  i^te^^iNuturition,  and  who  * 
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*'  applied,  according  to  the  law  d!f  Pariidmt  aod 
^  ito  Grepuian  sloBiaiy.  And  for  the  lame 
**  crimes  m  whicn  the  toment  is  applioable  to 
^  the  delinquent,  in  case  an  evidence  of  vile 
*'  character  and  Iwd  mofab  is  admitted,  be 
**  is  to  testify  under  toonent,  otherwise  his 
^  evidence  b  of  no  validitjr*"— Citing  Lam  dc 


€€ 


And  in  foL  330,  No.  19.  ^  the  torment  that 
**  may  be  ordered  U>  the  delinquent  for  the 
crime,  nu^  also  be  ordered  to  force  a  decla- 
ration from  bis  accomplice  (if  there  be  ap* 
*'  pearance  or  presumption  that  he  had  any) 
**  m  crimes  of  religioo,  treason,  that  aj^nst 
^  nature,  coining,  theft,  &c.  as  well  as  m  all 
^  others  which  cannot  be  comrojftted  without 
^  accomplices,  in  all  which  those  who  are  so 
**  may  be  admitted  as  evidences.  "—Citing 
Amtanw  Gimet. 

In  another  book,  intituled  ElixondoPiacticm 
Universal  Furanse  Juicio  Criminal,  fol.  977, 
No.  19,  vol.  ],  it  is  said,  that  «"  Apnear- 
<*  ances  to  authorise  the  application  ot  tlie 
^  pmiiom^  should  be  weiehty,  apparent,  ur^ 
^  gent,  and  probable ;  aiM  not  light,  dmibt- 
^  nil.  and  eauivocal ;  eictpi  in  hidden  crimes, 
^  and  difficult  of  proof,  such  as  tAf^,  sodomy, 
^cffioses  committed  at  night,  coining,  &c. 
^  in  which  the  slightest  are  sufficient  to  au« 
**  thorise  a  departure  from  the  ordinary  forms 
^  of  law,  and  the  receiving  of  such  proof  as 
**  can  be  met  with.  *'  And  in  the  same  trea- 
tise, fol.  875,  No.  5,  slight  appearances  are 
held  to  be  sufficient  to  authorise  the  que$tion 
against  persons  entrastod  with  the  care  of 
property  in  cases  of  theft.  And  you  will  re- 
member that  Luisa  CaMeron  was  the  house- 
keeper of  the  person  roUwd,  and  had  the 
cbam  of  his  property. 

All  these  authorities  derived  from  Spanish 
iaw-lMioks,  which  have  been  long  of  hiah  re- 
putation, and  in  general  use  in  the  colonial 
courts,  tend  directly  to  the  establishment  of 
general  Picton's  defence.  And  let  us  for  a 
moment  consider  the  advantages  resulting  to 
my  client  from  such  support  This  is  not  an 
ciposition  of  the  law  of  Spain  by  the  vM 
woee  testimony  of  men  ignorant  of  its  prioci- 
frfea  or  unacquhinted  with  its  practice,  and 
which  misht  be  adapted  to  anv  particular  oc- 
casuNi.  These  venerable  authorities  are  re- 
moved from  all  possibility  of  corruption; 
they  declare  the  ancient  established  laws  of 
the  land,  and  cannot  eive  a  folse  representa- 
tion in  order  to  serve  toe  turn  of  any  particu- 
lar person ;  they  pronounce  before  you  the 
eameonchanged  and  unchanseable  sentiments 
arhieh  they  uttered  when  they  first  appeared 
before  the  world. 

Thus,  whether  we  advert  to  the  paiole  evi« 
deace  of  the  witnesses  who  have  been  called, 
or  to  the  documentary  proofs  which  are  con- 
tained in  the  return  to  the  mandamus  and  in 
the  volumes  now  before  me,  we  shall  find  it 

•uckles,  a  priest,  soldieri  knight,  king^s  conn- 
ciOoTi  or  BiiifUtrate. 


I  unquestionably  and  uftiversalljr  laid,  down, 
that  in  such  a  case  as  that  of  Luisa  CsJderon, 
the  person  invested  with  the  supreme  civil 
and  military  authority  in  Trinidad,  and  sworn 
to  administer  the  Spanish  law,  was  fully  jus- 
tified in  the  infliction  of  the  torture. 

But,  notto  detain  ^ou,  gentlemen,  by  going 
through  these  authorities  one  by  one    

Lord  EllenhorouglL — Have  you  anv  preee* 
dents  as  to  the  degree  of  torture,  and  tne  mode 
of  inflicting  it? 

Mr.  Dato.— There  is  a  book  of  forms, 
which  I  shall  nroduce ;  but  the  species  of 
torture  is  not  fixed  by  law,  but  is  left  to  the 
discretion  of  the  judge. 

Lord  EUenbonmgk, — Should  not  the  judge 
have  esercUed  that  discretion  ?  I  am  sorry  to 
interrupt  you,  but  I  do  so  in  order  to  draw 
your  attention  to  what  may  constitute  the 
most  important  difficulty. 

Mr.  Dallas, — I  am  much  obliged  to  your 
lordship,  because  I  wish  to  meet  foirly  every 
difficulty  that  can  be  started.  I  shall  there^ 
fore  address  myself  to  what  your  lordship  has 
pointed  out 


passage  in  the  Curia  PhUippica^  m 
nal,  fol.  930,  No.  IS,  "  The  species  of  torment 
"  and  the  quality  is  not  determined  by  the 
'*  law,  but  left  to  the  arbitrement  of  the  judge, 
*^  according  to  the  complexion  of  the  dehn- 
'^  quent,  the  crime,  and  its  appearances ; 
'*  though  he  should  not  make  use  of  new 
**  torments,  but  the  usual  ones,  such  as  drop» 
'*  pinfi;  of  water,  small  cords  and  pulleys,  and 
"  of  that  nature. " 

It  is  laid  down  in  the  same  book,  *  that 
^*  There  are  to  be  present  at  the  torment  only 
'' the  judge,  escribano,  executioner,  and  per- 
'*  son  tormented.  And  it  is  to  be  applied  in 
''  a  secret  place,  without  any  other  person  be- 
"  ing  present,  or  in  hearing. " — Lem  de  PoT" 
tida.  And  that  is  the  wav  in  which  the  pun- 
ishment appears  to  have  been  applied  in  the 
case  of  Luisa  Calderon. 

Lord  EUenhonmgh,-^  Does  not  this  meaa 
the  judge  by  whose  arbitrement  the  torture 
I  inflicted  ? 


Mr.  Da^/df.— With  great  deference  to  yoor 
lordship,  I  apprehend  not  But  if  it  were  so, 
that  will  only  make  wav  for  a  new  line  of  ar- 
gument, which  I  shall  hereaftei  pursue. 

Lord£^a6oroaigiL — MyinterposiUon  ariset 
«nly  from  an  anxious  wish  that  no  part  of  the 
case  may  escape  you. 

Mr.  Da/^.— As  tothe  persons  present,  the 
words  of  the  law  of  Spain,  as  laid  down  in  the 
authorities  I  have  quoted,  are  satisfied ;  the 
Judge,  the  escribano,  and  the  executioner  were 

•  Cvria  Philippkaf  Juicio  Criminal,  fol. 
131,  No.  10. 
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presvnt.  Thequettion  ia,whelber  thr  judn, 
wbo  murt  be  piaenlat  th«  ioflktion,  ougDt , 
or  ought  not  to  Mlbejud^  who  has  the  raw- 
er or^ppealing  to  a  supenor  authority.  Now 
the  pu&age  before  lu  relates  to  the  commoa 
caies  in  which  there  is  no  power  of  appeal ; 
in  the  pretent  caae  the  ioferior jud^  coultl  not 
carry  any  jiUDishment  into  eiecution  without 
the  authority  of  general  Picton  ;  auppouog 
tlw  torture  to  be  legal,  it  woa  only  reqtiisite 
that  ha  ahould  apply  to  the  governor  for  per- 
miauon  to  inflict  il ;  and  having  obtained  his 
penniuion,  the  crimiuil  judge  was  the  person 
who  should  be  present  at  the  infliction,  and  be 
waa  present  in  the  caM  before  us.  Such  is 
the  law  of  Spain. 

To  draw  these  observations  to  a  point,  I 
•ubmit  to  you,  under  his  lordship's  correction, 
that  upon  the  first  principlesofnaturvl  justice, 
and  by  the  seaeral  laws  of  every  nation  upon 
earth,  as  well  as  by  the  taw  of  England,  that 
which  would  be  a  sufficient  defence  acainsl 
any  charge  in  the  country  in  which  the  al- 
leged ofieuce  is  stated  to  have  been  commit- 
ted,  must  be  a  sufficient  defence  here ;  this 
pnneiple  is  so  clear,  that  it  would  be  prepos- 
terous to  cite  authorities  in  illustrstion  of  il. 
Am\  if  therefore  general  Picton  was  bound  to 
administer  the  law  of  Spain,  and,  as  governor, 
was  authorised  to  aiueot  to  the  suggestion  of 
Mr.  fiegorrat,  his  vindication  is  fulTaDd  com- 
flele. 

Oentlenieti,  as  I  have  already  stated,  this 
■odictment  not  only  charge;  the  defendant 
with  Ibe  eoBimisaion  of  an  unlawful  act,  but 
alio  iven,  that  he  committed  it  maliciously 
and  without  any  reasonable  or  probable  cause. 
I  readily  admit,  that  malice  and  the  want  of 
any.  reasonable  or  probable  cause  may  be 
le^l  inferences  tn  be  drawn  from  the  facts 
stated.  I  have  endeavoured  to  impress  upon 
your  minds  the  diflercnce  between  staling 
an  action  to  be  unlawful,  and  sUting  it  to 
fcenalidous,  as  well  as  unlawful.  A  man  may 
do  that  which  is  unlawful,  but  which, in  the  eye 
-  of  reuoQ  and  morality,  is  neither  malicious  ' 
nor  criminal.  Any  man  may,  through  ignor- 
ance or  inadvetleace,  transgress  the  law, 
without  being  gailly  of  any  crime ;  but  nu  ' 
man  can,  throujgh  ignorance  or  inadvertence,  ' 
1)0  that  which  is  msJicious  and  consequently 
criminal ;  no  man  iLuowins  that  he  is  acting  1 
illegally  can  oppress  another  without  being  I 
actuated  by  malice. 

Gentlemen,  I  have  divided  tbi 
into  two  questions,  first,  whether  the  action 
was  Mnlawfiil,  and  secoudlv,  whether  (suppos- 
ing il  10  have  been  unlawliil)  it  was  malicious, 
and  without  any  reasonable  or  probable  cause. 
VpOB  .the  first  question,  I  have  already  ad- 
'dreascd  you  at  some  length;  I  shall  now 
truuhlo  you  with  a  few  remarks  upon  the  se- 
cond. Malice  is  either  express  or  implied. 
£x^resf  malice  is  a  particular  ill-will  against 
an  individual  arising  from  some  grudge  or  an- 
tecedent quarrel,  revenge  lurkingin  the  mind 
ai)d  engendering  a  desire  to  iiyure  the  person 


whoistheobjeetofilfand  thereby  to  violate 
tbe  laws  of  the  land,  whenever  a  fit  opportunilT 
for  efEecling  this  purpose  shall  prooit  itscu. 
The  evidence  usually  prodncedin  oor  courts  lo 
establish  the  euatenee  of  eipnts  malice,  ara 
declanlioosofaDtiiiosity  tonrdsthe  iiyured 
party,  threata  uttered  anunithis  pmon  or 
property,  and  the  like.  But  ia  this  ease,  I 
need  tuudly  remind  yoa,  that  there  is  not  a 
tittle  of  evidence,  upon  which  even  the  ntost 
remote  suspicion  of  express  malice  can  be 
founded.  Here  was  no  quarrel  between  the 
parties;  berewasMH— 

Lord  EIU»bonmgh. — You  cannot  go  Into 
this.  The  act,  if  unlawful,  is  presumed  to  be 
malicious.  You  must  remember  a  cause  which 
cameonin  this  court,  respecting  granting  ale 
which  the  point  was  tbonughlj 
(by  theao- 
grant  a  licenee,  and 
although  there  was  not  only  no  proof  of  m*- 
lice,  but  00  the  cootraiy  sufiicieni  eviilenee 
of  bis  intention  to  do  that  which  was  right, 
the  act  being  illegal,  it  was  held  to  be  the 
subject  of  an  ini&tmeot.  The  argiraseot 
which  you  are  now  stating,  would  be  of  Ibe 
highest  importance,  if  urged  in  mitigation  of 
punishment ;  but  to  the  question  of  guilty  or 
not  guilty  it  is  wholly  irrelevant 

Mr.  GorroB. — When  we  state  an  intention 
to  oppress,  we  mean  merely  to  aver  that  the 
act  oppresses. 

Lord  ElUnborou/fk. — The  questton  is,  wis 
theactauthorisedby  tbelawofSpainor  not; 
if  the  affirmative  is  eitahlished,  toe  defendant 
must  be  acquitted.  In  an  action  for  a  toa- 
licious  prosecution,  the  topics  introduced  by 
the  teamed  counsel  would  be  most  material ; 
but  here  they  have  not  even  the  most  remote 
application. 

Mr.  Dallat. — I  must  own,  gentlemen,  that 
the  case  had  presented  itself  to  my  mind  in  a 
different  point  of  view  from  that  in  which  it 
is  considered  by  his  lordship : — 

Lord  Elltnbonmgk. — Malice  is  the  essence 
of  an  action  for  a  malicious  prosecution ;  bete 
it  is  merely  an  inference  of  law  from  the  facts 
of  the  case.  But  this  does  not  remove  you 
from  any  of  your  other  grounds  of  argument. 

lere  is  no 
evidence  of  eipress  malice. 

Lord  fUmtoroKjA.— Of  mere  malice  !»• 
wards  the  indivioiul  they  have  not  ofiered 
to  give  evidence  ;  it  is  not  even  pretended. 

Mr.  DaiiM.—l  was  about  to  state  what  the 
nfaservation  just  made  by  his  lordship  baa 
rendered  unnecessary,  that  no  evidenceof  ex- 
press malice  has  been  given  :  that,  therefore, 
must  be  put  out  of  the  question,  it  being  ad- 
mitted on  all  sides  that  there  was  no  ill-will 
against  the  prosecutrix  individually.  And  I 
understand  il  to  he  now  laid  down  by  hi*  lord- 
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ship,  that  the  words''  maliciously"  and  **  with* 
out  anv  reasooable  or  probable  causey**  being 
coupled  in  every  one  of  the  counts  with  the 
wora  ^  unlawfully,^  they  are  to  be  taken  as 
one  allegation,  the  eiistence  of  malice  being 
an  inference  of  law  necessarily  resulting  from 
the  illegality  of  the  act. 

Lord  Elknhortmgh.'^lf  the  act  be  unlaw- 
ful, it  is  a  sufficient  ground  of  conviction,  al- 
though the  party  may  have  erroneously 
thought  he  had  reasonable  and  probable 
cause  for  committing  it ;  being  unlawful,  he 
is  chargeable  for  it  by  indictment. 

Mr*  Daliai.^l  am  now  relieved  from  any 
discussion  of  this  part  of  the  case,  because  I 
understand  his  lordship  to  have  ruled,  that  all 
inquiries  as  to  actual  malice  are  irrelevant, 
and  that  if  the  act  should  be  held  to  be  un- 
lawful jTOu  must  return  a  verdict  of  guilty 
upon  this  record. 

Lord  EUenbarmigh, — ^This  is  a  case  Mr. 
Dallas,  full  of  important  points — points  of 
much  greater  moment  than  the  last  to  which 
you  have  adverted ;  but  still,  if  you  have  any 
authorities  upon  that,  I  shall  most  gladly  hear 
you  upon  it. 

Mr.  Dallat^^llLy  lord,  in  the  case  of  Miller 
w.  Scare  and  others,*  lord  chief  justice  de 
Grey  drew  the  exact  line  of  distinction  upon 
which  I  am  now  insisting.  In  that  case, 
which  was  an  action  of  false  imprisonment 
against  certain  commissioners  ot  bankrupt, 
lord  chief  justice  de  Grey  said,  '*  It  is  certain 
**  that  no  man  ought  to  su£fer  criminally,  for 
*'  an  error  in  judgment;  but  it  is  equally  just 
**  that  he  should  make  reparation  civilfy,  for 
**  the  damage  which  other  persons  have  suf- 
^  fcred  by  such  hb  error.'' 

Lord  EUenborougk.-^To  assert  that  no  man 
is  to  be  considered  as  criminal,  because  be 
has  not  acted  intentionally  but  ignorantly, 
would  be  leaving  it  to  every  man  to  say,  *'  I 
**  will  not  inform  myself,  and  in  consequence 
*' of  such  neeligencel  shall  not  be  deemed  cri- 
^  minal.''  The  subject  was  very  much  consi* 
dered,  while  I  was  at  the  bar,  m  the  case  of 
aomc  magistrates  of  Cumberland,  where  it 
was  held  certainly  that  they  were  not  entitled 
to  an  acquittal,  although  their  mistake  origi- 
nated in  the  best  advice,  and  although  there 
was  every  reason  for  a  mitigation  of  their  pu- 
nishment. 

Mr.  Adam, — It  was  an  application  for  an 
information,  and  the  opinion  of  Mr.  Justice 
Chambre  was  produced,  which  showed  that 
the  noble  defendant  acted  upon  that  opinion 
homkjide,  though  against  law. 

Mr.  Ballot, — Gentlemen,  the  case,  as  I  now 
understand  it,  is  confined  to  the  questions, 
whether  torture  was  in  this  instance  appjica- 
tileby  the  law  of  Spain?  and  whether,  sup- 

•  2  W.  Blackst.  1141. 
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ponng  general  Picton  to  haw  eieeeded  his 
authority  and  to  have  acted  unlawftilly  and 
erroneously,  the  situation  in  which  he  stood 
will  not  furnish  a  complete  answer  to  the 
charges  of  this  indictment?  I  contend,  with 
submission  to  his  lordship,  that  it  will,  upon 
these  grounds.  You  will  find  from  the  e^ 
dence  which  I  shall  produce,  that  general 
Picton  was  the  supreme  criminal  judge;  and 
it  has  already  been  proved,  that  what  he  did 
upon  the  particular  occasion  was  ^ne  in  the 
regular  course  of  judicial  inquiry.  An  infor- 
mation is  laid  before  the  supreme  criminal 
jud^e,  who,  by  the  law  of  Trinidad,  is  bound  to 
mstitute  an  inquiry,  which  inquiry  is  referred 
to  the  ordinary  and  competent  tribimal,  and 
upon  the  report  and  sugjgestion  of  that  tribu- 
nal (upon  which  he,  as  jud^,  is  bound  to  pro- 
ceed), he  orders  the  infliction  of  the  torture; 
The  question  is  not  whether  he  was,  techni- 
cally speakin|g,a  judge;  but  whether  he  was 
dotneawith  thatjudicial  authoritywhich  brin0 
him  within  the  protection  of  the  law.  I  do 
not  mean  to  sav,  tliat  he  was  formally  invest- 
ed with  the  rooes  of  office,  and  seated  upon 
the  bench  of  iustice ;  but  I  contend,  that  he 
possessed  all  the  powers  necessary  to  give 
him  that  protection  to  which  by  the  law  of 
England  a  judge  is  entitled,  while  exercising 
his  judicial  functions.     This  doctrine  is  ei* 

Sressly  laid  down  in  the  case  of  Motiyn  v. 
^abrigas,  in  which  lord  Mansfield  said. 
''  NoUiing  is  so  clear  as  that,  to  an  action  of 
**  this  kind,  the  defendant,  if  he  has  any  jus- 
**  tification,  must  plead  it ;  and  there  is  no* 
**  thing  more  clear  than  that,  if  the  court  has 
'*  not  a  general  jurisdiction  of  the  subject 
**  matter,  he  must  pleadio  ihejuritdictian^  and 
**  cannot  take  advantage  of  it  upon  the  j^enerW 
''  iuue.  Therefore,  by  the  law  of  England^  if 
«  an  action  be  brought  against  a  judge  of  roi- 
**  cord,  for  an  act  done  by  him  in  his  judicial 
"  capacity,  hemav  plead  that  he  did  it  as  judge 
'^  of  record,  and  that  will  be  a  complete  justin- 
"  cation.  So,  in  this  case,  if  the  injury  com- 
"  plained  of  had  been  done  by  the  defendant 
'*  as  a  judge,  though  it  arose  in  a  foreign 
*'  country  where  the  technical  distinction  of 
'*  a  court  of  record  does  not  exist,  yet,  sitting 
"  as  a  judge  in  a  court  of  justice,  subject  to 
*'  a  superior  review,  he  would  be  within  the 
*'  reason  of  the  rule  which  the  law  of  Eng- 
'*  land  says  shall  be  a  justification."*  Many 
other  authorities  might  be  cited,  but  one  or 
two  only  will  be  sufficient,  without  wasting 
your  time  upon  others.  It  is  laid  down, 
y  that  no  one  is  liable  to  any  prosecution 
"  whatsoever,  in  respect  of  any  verdict  given 
*'  by  him  in  a  criminal  matter,  either  upon  a 
**  grand  or  petit  jury."  The  law  of  England, 
therefore,  with  respect  to  persons  in  your  si- 
tuation, gentlemen  of  the  jury,  is  this ;  if  you 
were  to  proceed  not  merely  erroneously,  but 
evenmaliciously,  no  indictment  could  be  main- 
_^_^___^  ^  i—  ^^-^-^^^^^■~ 

•  1  Cowp.  179. 
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l>liMdi(uiulwyniworyou,brit<rou1dlMk  j      Loti  EUnkoremgk. — Ifabook  of  this 

""'■"*  -  '       aen  pcnon  to j.-.j  ^..■..    -■     ■ 

mldidWiIar 


■clodB^iciouilj,but«h«nidi<lMi,I<ruM 


loguajuijrrou 


w  juTyDMo  for  toy  thing 


lipMduced,sUtiii>  tbeUwofSpainiD  sucb« 
nunnortbat  Mr.  Gwtow  thiaks  it  rcmsooabl/ 
—■'-  out  to  be  the  U»  of  Spiia,  there  wuulil 


(tMM  tqr  him  a*  luch,  ovtD  kltboughhe  ht»  I  bf  iw  diAcully  in  htTuig  it  itAtod  ia  the  spc- 
— —. I  — i;.: — 1_  : vi... . !_j:.. I  .;.i  veidjct » to  be. 

It.    Garrdv.— duppOM    Mmo    document 

P«»|»n»  1"  the  Htuauoo     ,ho(iU  by-mDd-ltf  be  produced,  which  your 

'!'"_'?  .*?^'r*^*"'?'**."!  »hf  *""«  "'***'■  lloTdrtipwouHnoliiiBlrletneM  receive,  yet  if 


acted  rMlidoutljr,  is  sulyect  to 

Now,  aonlleneD, what Mys  tbelawofEa^ 
loDd,  with  resjMcl  to  pcrwna  id  the  iitiMtiw 


truiewtioD  in  question!  In  the  Hme book 
to  which  I  have  alreedy  refened,  ;ou  will  fio!) 
il  Wd  dowD,  tbu  "  u  the  lew  bes  eMmplcd 
**  jiMonfnMH  ibeduger  of  incurring  aiy  pu- 
**  niilTept  in  mpecl  of  their  vcnhct  in  cri- 
«  niinal  causes,  it  nalh  alto  freed  the  Judges 
'*'  of  all  courts  of  rcconl  from  alJ  proseGutions 
**  whatsoever,  except  in  the  pu'liamcnt,  for 
**  any  Uiinf  done  by  them  openly  in  such 
"cMirta  as  judges."*    I  therefore  aubinib 

Lord  ElUtiartMgi^—l  Ulce  the  lUstioclion 
to  be  tbi> : — If  a  judge,  in  the  ordinary  eser- 
oac  of  bis  juristfiction  romtnit  an  error,  he 
cannot  be  prosecuted ;  but  it'  he  commit  an 
error  while  acting  out  of  such  jurisdiction,  he 
)■  Bot  pnlecled. 

Ilr,  Dallat,—-!  am  well  aware  of  the  neces- 
■a^  and  impottant  distinction  which  his  lonl- 
alwt  has  pMnted  ouL  Where  a  juror  or  a 
judge  acts  maliciously,  but  within  his  Juris- 
diction, he  will  be  protected,  and  no  action  or 
iDdictoKDl  will  lie.  Such  is  the  difference 
between  those  who  perform  public  functions, 
and  private  individuals.  But  even,  with  rcf 
poet  to  the  question  of  jurisdiction,  I  can  state 
some  very  stroDe  passages  from  lord  Hsie, 
where  the  whole  Rocirine  ii  coUected-f 

Lord  Elltnbort!iigk.~&omt:  of  these  point* 
are  highly  importiint,  and  make  il  very  proper 

that  this  cr        " 

verdict. 


ii  case  should  be  turned  inlo  u  special 


Mr.  GorrDW.— We  have  not  the  smallest 
olgeclion,  my  lord. 

l^nl  Elknbormigk.—l  mppose,  Mr.  Dallas, 
jpou  will  be  relieved  from  the  difiicultici  ol 
prating  the  Spanish  law,  which  might  otlH:r- 
wise  embarrass  you.  To  prove  the  written 
'lawof  any  nation,  a  copy  of  that  law  should 
Im  produced.!  If  I  were  sitting  at  Guildhall, 
ana  proof  of  foreign  commercial  regulstions 
were  aecessaty  I  should  require  an  auttien- 
iicatcd  copy  or  those  regulaltont. 

Mr.  Garrtm. — I  should  be  ashamed  if  in  a 
fMiblic  proseoulion  of  such  importance,  I  did 
not  immediately  &11  in  with  your  lordship's 
augnstioD.  I  tnist  that  I  know  what  your 
lordship  means,  and  1  will  not  object  to  their 
Vfwiiig  that  it  it  written  in  some  Spanish  law 
Mok.  I  sbouU  be  eilremely  sorry  to  obtain 
A  verdict  in  a  case  where  any  thing  can  be 
Mippoaedtobe  itiutout. 


•  1  Hawk.  3W. 
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there  b«  reasonable  evideace  of  its  containinc 
a  correct  representalion  of  the  law,  I  shall 
consentto  its  being  staled  in  the  ipecial  ver- 
dict that  such  is  the  law  of  Spain.  1  take 
that  to  be  what  your  lordship  means. 

Lonl  EUtHiatMigk. — I  should  be  disposed 
to  go  still  farther.  The  text  writers  fiirnish 
na  with  their  statement  of  the  law,  and  that 
would  eeruinly  be  good  evidence  upon  the 
same  principle  which  renders  histories  ad- 
missible. There  is  a  rase  in  which  the  history 
of  the  Turkish  empire  by  Cantemir  was  ro- 
ceived  by  the  House  of  Lords,  and  receivol 
after  some  discusNon ;  I  shall  therefore  re- 
ceive any  book  that  purports  lo  be  a  himory 
of  the  common  law  of  Spain.  Mr.  Garrow 
says  ha  will  not  take  a  formal  objection;  you 
have  the  facts  upon  the  evidence  already 
given ;  I  will  now  take  down  your  evidence, 
and  if  tltere  be  any  question  ttf  fact,  I  will  put 
that  6wtlotba  jury,  and  you  may  frame  the 
special  verdict, 

Mr.  Carrav. — It  will  still  be  open  lo  me  to 
contend,  that  whatever  the  law  of  Spain 
may  be,  it  is  no  defence  to  general  Piclon  ; 
I  uy  he  was  not  under  the  law  ot  Spain  at  all. 
'ill  be  open 
ipon  that  point  tu  such 
Client  as  your  case  will  sdmiL 

Dallai. — Gentlemen  of  the  jury,  in 
consequence  of  the  conversation  which  has 
taken  place  within  the  last  live  miuutes,  il 
will  nut  be  necessary  for  me  lo  trouble  yuu 
any  farther.  I  understand,  that  the  facts  of 
the  case  are  to  be  reduced  to  a  special  verdict; 
Hnd  whether  there  is  any  justification  in  point 
of  lam  will  be  the  sutyect  of  discus&ion  here- 
uficr. 

My  lord,  we  shall  first  put  in  the  initnic- 
lions  from  sir  Ralph  Abocrombie  to  general 
Piclon, 

Lord  £i^h>roii;A.^You  take  it  up  with 
the  capitulation  of  the  island  ? 

Mr.  DaiUu.—Vie  will  take  it  up,  if  j-oiir 
lordship  please*,  with  ibe  capitulation;  we 
have  the  Gatette  in  which  the  capitulation  is 
contained  ;  after  which  we  shall  give  in  evi- 
dence, eeneral  Abercrombie's  instructions, 
general  Piclon's  commisuoB,  then  his  ma- 
jcsly's  instructions,  and  so  on. 

EVIOiaCB    roa    TBI    PBFEHDAaT. 

The  articles  oT  capilulalion  read  from  the 
London  Gazelle  of  March  srth,  179r,  at 
ttdlowi  i 


Lord  EUcniorottgk.—'Thca  il 
3  you  to  contena  upo 
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AaricLSS  ov  Capitvlatioii  for  ihesur- 
reudcr  of  the  Island  of  TriDidad,  be- 
tween  his   ExeeUeney  8ir  B^|ih 
Abercromby,  K.  B.  commander  in 
chief  of  his    Britannic    Majesty's 
land  forces;  his  Excellency  H^nrv 
Hanrey^  esq.  Rear  Admiral  oftbeRedy 
and  commander  in  chief  of  his  Bri- 
tannic Majesty's  ships  and  vessels 
of  war:   and  his  Excellency  Don 
Josef  Maria  Chacon,  knight  of  the 
order  of  Calatrava,  brigpidier  of  the 
Royal   NavT^   eovemor  and  com- 
naiider  in  chietof  the  Iskmd  of  Tri- 
nidad   and   its   dependencies,    in* 
spector  general  of  the  troops  of  his 
garrison,  &c.  &e. 
Art.  1.— The  officers  and  troops  of  his 
Catholic  majesty  and  his  allies,  in  the 
Island  ofTrinidad,  are  to  surrender  them- 
selves prisoners  of  war,  and  are  to  de- 
liver up  the   territory,  f»rt8,  buildings, 
arms,  ammunition,  money,  eflects,  plans^ 
and  stores,  with  exact  inventories  thereof, 
belonging  to  his  Catholic  majesty  ;  and 
they  are  thereby  transferred  to  his  Bri- 
tannic  majesty,  in  the  same    manner 
and  possession  as  has  been  held  here- 
tofore by  his  said  Catholic  maiesty. 

9.— The  troops  of  his  Catholic  majesty 
are  to  march  out  with  the  honours  of 
war,  and  to  hiy  down  their  arms  at  the 
distance  of  three  hundred  paces  iVom  the 
forts  they  occupy,  at  five  o'clock  this 
evening,  the  eighteenth  of  February. 

8. — All  the  officers  and  troops  afore- 
said of  his  Catholic  majesty,  are  allowed 
to  keep  their  private  eflects,  and  the 
officers  are  allowed  to  wear  their  swords. 
4. — Hear  admiral  Don  Sebastian  Rieuz 
di  Apodaca,  being  on  shore  in  the  island, 
af^er  having  burnt  and  abandoned  his 
ships,  he  with  the  officers  and  men  of  the 
•qaadron,  under  his  command,  are 
included  in  this  capitulation,  under  the 
«ame  terms,  as  are  granted  to  his  Catho- 
lic majesty's  troops. 

6. — As  soon  as  the  ships  can  be  conve- 
niently provided  for  the  purpose,  the  pri- 
soners are  to  be  conveyea  to  Old  6pam ; 
they  remaining  prisoners  of  war,  until  ex- 
changed by  a  cartel  between  the  two  na^ 
tions,  or  until  the  peace ;  it  being  clearly 
understood,  that  they  shall  not  serve 
against  Great  Britain  or  her  allies,  until 
exchanged. 

6. — There  being  some  officers,  whose 
private  afiairs  require  their  presence  at 
different  places  of  the  continent  of  Ame- 
rica; such  officers  are  permitted  to  go 
upon  their  parole,  to  the  said  places, 
lor  six  months,  more  or  less,  after 
which  period  they  are  to  return  to*  Eu- 
rope. But  as  the  number  receiving  this 
indulgence  must  be  limited,  his  excel- 
lency Don  Chacon,  will  previously  to 
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the  British  commanden^  a  list  of  their 
lumes^rank,  and  places  they  are  going 
to. 

7.«— The  officers  of  the  royal  adminis* 
tration,  opon  the  delivery  of  the  etorea 
with  which  they  are  chaned,  to  auoh 
officers  as  may  be  appdmca  by  the  Bri- 
tish commanders,  will  receive  receipts, 
according  lo  the  custom  in  lilw  oases, 
from  the  officers  so  appointed  to  receive 
the  stores. 

8.— All  the  private  property  of  the  io- 
liabitants,  as  well  Spaniarda  ae  luchaa 
mav  have  Jbeen  natoraliaed,  b  preserved 
to  them. 

9. — All  public  records  are  to  be  pre- 
served in  such  courts  or  offiees  as  they 
may  be  now  in;  and  all  contracts  or 
mirchasea  between  individuals,  which 
nave  been  done  according  to  the  laws  of 
Spain,  are  to  be  held  binding  and  valid 
by  the  British  goverameiit. 

lO.^The  Spanish  oAeers  ^  adminis- 
tration, who  are  poasesaed  of  property  in 
Trinidad,  are  allowed  to  remain  in  the 
island,  they  taking  the  oaths  of  alle- 
giance to  his  Britannic  m«estv,and4hey 
are  iurtber  allowed^  slumld  they  please, 
to  sell  or  dispose  of  their  property,  and 
retire  elsewhere. 

11. — The  free  exercise  of  their  religion 
is  allowed  to  the  inhabitants. 

13. — The  free  coloured  people,  who 
have  been  acknowledged  as  such  by  the 
laws  of  Spain,  shall  be  proteoted  in  their 
liberty,  persons,  and  |>roperty,  like  other 
inhabitants,  they  taking  the  oath  of  al- 
legiance, and  demeaning  themselves  as 
becomes  good  and  peaceable  subjects  of 
his  Britannic  majesty. 

13.— The  sailors  and  soldiers  of  hia 
Catholic  majesty  are,  from  tlie  time  of 
latrine  down  their  arms,  to  be  fed  by  the 
British  government,  leaving  the  expense 
to  be  regulated  by  the  cartel  between 
the  two  nations. 

14.—- The  sick  of  the  Spaniard  troops 
will  be  taken  care  of,  but  to  be  attended 
and  to  be  under  the  inspection  of  their 
own  surgeons. 

15. — All  the  inhabitants  of  Trinidad 
shall,  within  thirty  days  fh>m  the  date 
hereof,  take  the  oath  of  allegiance  to  hia 
Britannic  majesty,  to  demean  themselves 
quietly  and  mithfullv  to  the  government, 
upon  pain,  in  case  of  ooo-oompliaoce,  of 
beingsentaway  from  tne  island. 

Done   at  Port  d'Espagpe^    in  the 
Island  ofTrinidad,  the  18th  Feb. 
1797. 
(Signed)      (L.  S.)     Ra.  AasacROiiBY. 
(L.S.)      Hemrt  Harvey. 
(L,  S.)      Josef  Maria  Cha- 
con. 

The  following  document  was  then  put  in 
and  read : 
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HtadQiutrter^  Trimidiul, 
Ut  Mmrtkf  im. 

Gfir^IieuteiiaDtcoloncI  Maitland  htv- 
ing  hud  before  me  your  letter  and  paper, 
eoDtainiog  notety  lektive  to  the  onke  of 
chief  nagutrate,  whkh  is  eontmued  in 
Tou,  in  Gonaequence  of  the  ptoclamalioD 
issued  for  the  maintenance  of  the  former 
laws  of  the  colony,  until  his  waj/Mfn 
plnaure  is  known : 

I  have  the  honour  to  relum  you  such 
answers  as  the  occasion  calls  for,  direct- 
ing you,  at  same  timoy  to  consider  this 
letter  as  your  sufficient  authority  for  act- 
infl  accoraing  to  the  directions  contained 
in  It. 

As  it  has  been  necessary  to  remove 
the  person  wAo/CACf(f  tkeqffice  cf  auditor  mnd 
mnttmtt^  and  that  no  proper  pcnon  can  be 
at  preKUt  found  to  succeed  him,  you  will 
in  all  civil  causes,  previously  convene 
three  of  the  roost  intelligent  and  uprisht 
men  in  the  colony,  or  consult  any  able 
lawyer*  and  having  received  their  opinion 
upon  such  points  as  you  want,  proceed 
upon  their  judgment,  and  give  sentence 
in  the  case. 

John  Nihell,  esq.  appointed  alcalde, 
and  to  eiecute  the  duty  of  auditor, 
for  the  time  being  in  Tnnidad. 

In  criminal  causes,  an  appeal  lies  to 
the  governor. 

With  respect  to  the  chief  ma^trate's 
salary,  I  am  sensible  of  the  propriety,  and 
even  necessity  of  making  ajust  provision 
on  this  head :.  although  it  is  my  wish,  as 
much  as  possible^  to  reduce  fees  in  gene- 
ral, yet  certain  limited  ones  will  1^  au- 
thorised. Lieutenant  colonel  Picton  will  be 
directed  to  ascertain  the  amount  of  what 
these  may  be,  and  such  addition  shall  be 
made  as  is  proper.  At  all  events,  you 
may  rest  assured,  that  a  complete  allow- 
ance shall  be  paid  you  for  your  service  to 
the  public— I  have  the  honour  to  be,  sir, 
your  most  obedient  humble  servant, 
(Signed)         Ra.  AeimcmoMBY,  L.  G. 

Commander  in  chief. 

TaiviDAD. — I  certify  the  above  to  be 
an  exact  and  true  copy  of  a  letter  re- 
ceived from  sir  Ralph  Abercromby,  the 
original  of  which  is  m  my  possession. 

John  Nihell,  Chief  Justice. 

Sir  R.  Abercrombie's  instructions  to  the 
defendant  were  then  put  in  and 
read  as  follows : — 

Instructions  to  lieutenant  colonel  Picton, 
56th  regt,,  appointed  commandant 
of  the  Island  or  Trinidad. 

Art.  Ist. — The  articles  of  capitulation, 
the  proclamations  which  have  been  made 
by  the  commanders  in  chief,  and  that 

odcration  whicii  has  been  the  leading 
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Anturea  of  the  measures  adopted  towards 
this  colony,  are  as  far  as  is  pncticable  to 
suide  lieut.  colonel  Pieton's  conduct.  At 
the  same  time^  he  must  have  respect  to 
the  miiture  of  inhabitants,  and  their  cha- 
racters which  call  forjgieat  circumspection 
and  for  the  quickest  intelligence  of  what 
is  passing;  in  every  quarter. 

He  will  continue  to  assure  the  inhabi- 
tants that  nothing  more  is  eipected  from 
them  than  the  preservation  of  internal 
tranquillity,  that  no  one  will  be  called 
upon  to  botf  arms,  or  act  against  an  open 
enemy,  tinless  it  be  a  voluntary  act  of 
their  own. 

fl.— It  has  been  determined  to  be  ex* 
pedient  to  maintain  the  former  laws  of 
the  colony,  used  under  the  Spanish  go- 
vemment.  This,  however,  is  not  to  pre- 
vent the  commandant  from  removing 
any  officer  in  the  courts,  or  elsewhere, 
whose  conduct  may  give  general  offence 
to  the  inhabitants  or  to  himself. 

S.— The  force  left  to  garrison  the  island 
consists  of  about  British  and  foreign  ar- 
tillery     59 

Queen's • 500 

Bufis 150 

Hompesch's 300 

Soters •• 40 

1042 

Of  these,  the  Bu£fs  anonfy  here  for  a 
time. 

The  staff  consists  of 
Lieutenant  colonel  Piclon,  eommandant, 
at  S0«.  per  diem,  being  the  same  as 
allowed  br.-general  Moore,  at  St  Lucia, 
until  his  majesty's  pleasure  is  known. 
Capt  Clapbam,  14th,  his  secretary  at  10s. 

per  diem. 
Mr.  Lacoste,  resident  commissary. 
Mr.  Collin,  assistant  to  the  deputy  pay- 
master of  the  forces. 
Lieut.  Collins,  53rd  regL  assistant  in  the 
quarter-master  general's  department, 
who  is  to  do  all  duties  in  the  barrack 
department,  and  3  m.  g's. 
Capt.  Boland,  S8th— town  major  at  5s, — 
town  Serjeant  at  If.— a  male  of tlie  ge- 
neral hospital. 

Mr.  Diggins,  who  came  as  a  guide, is  to 
be  employed  in  any  wav  in  which  he  can 
be  most  useful ;  to  be  aliowed  5f .  per  day, 
a  ration  for  himself,  and  a  forage  for  a 
horse. 

4. — ^The  commander  in  chief  leaves 
his  warrant  to  lieutenant* colonel.  Picton, 
for  convening  general  courts  martial, 
including  the  authority  to  appoint  a  de- 
puty juc^e  advocate,  pro  tempore, 

5,^De/ence  of  ike  Itland. — It  is  pro- 
bable, that  this  colony  will  remain  un- 
disturbed; as  there  is  no  reason  to  ap- 
prehend an  attack  from  any  quarter,  but 
from  Old  Spain. — In  the  event  of  an  ar- 
mament appearing,  lieutenant  colonel 
Picton  mtist  DC  active,  to  make  the  best 
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observations  possible  of  tbeir  strength 
snd  intention:  Bending  off  as  soon  as 
possible,  a  swifl-sailing  vessel,  with  an 
account  thereof  to  the  commander  in 
chief;  and  if  he  can,  a  second,  lest  the 
first  shoukl  be  captured.  He  must  do  all 
in  his  power  to  oppose  a  landing;  and  to 
resist  the  progress  of  the  enemy  when 
landed.  From  the  nature  of  the  Spanish 
troops,  great  expectation  may  be  formed 
of  success,  even  against  f  ery  superior 
numbers  by  an  enterprising  conduct; 
when  their  progress  can  be  no  longer  op- 
posed, he  must  take  the  best  position  he 
can,  and  endeavour  to  protract  the  siege, 
until  the  time  when  nc  may  calculate 
upon  being  relieved.  Having  done  all  that 
his  own  judgment  points  out  to  be  the 
duty  of  an  omcer  upon  such  an  occasion, 
he  must  make  the  best  capitulation  he 
can. 

t5. — Returns  of  the  garrison  arc  to  be 
transmitted  on  the  1st  of  every  month, 
to  the  adjutant-general.  If  no  direct 
opportunitv  offers,  they  must  be  sent 
via  Grenada,  as  the  safest  and  speediest 
channel. 

7. — Lieutenant-colonel  Picton  will 
avail  himself  of  every  safe  conveyance  to 
report  the  position  of  affaiis  to  the  com- 
mander in  chief. 

8. — A  fast-sailing  vessel  will  be  left  to 
be  at  the  orders  of  lieut.  col.  Picton,  to  be 
dispatched,  should  any  important  intel- 
ligence or  event  require  it. 

9. — Lieutenant  colonel  Picton  will 
make  it  his  study  to  keep  upon  good 
terms  with  the  commandmg  officer  of 
the  royal  navy  upon  this  station,  and 
with  the  royal  navy  in  general.  This  is 
a  matter  of  consequence. 

10. — Constant  vigilance  must  be  pre- 
ser\'ed  at  all  the  posts.  The  order  and 
cleanliness  of  the  troops  cannot  be  too 
much  attended  to. 

11.— The  custom-house  has  been  es- 
tablished ;  copies  of  the  commander  in 
chiefs  instructions  to  the  superintendant 
are  here  given.  The  commandant  is  re- 
quired to  know,  from  time  to  time,  that 
no  fees,  in  any  shape,  are  taken  which 
are  not  authorized. 

13. — In  commercial  maritime  cases, 
the  commandant  will  summon  assessors 
from  the  most  intelligent  merchants  un- 
concerned in  the  matter,  to  assist  him  in 
the  award  or  sentence  he  may  give.  The 
proceedings  in  all  these  cases  to  be  pre« 
served  in  writing. 

13. — Lieutenant  colonel  Picton  is  au- 
thorized to  make  small  disbursements  for 
secret  ^rvices;  to  reward  people  for 
bringing  intelligence,  or  for  any  particu- 
lar instances  of  service  rendcreo ;  it  is 
evident  that  he  must  be  discreet  in  the 
use  of  this  power.  The  reward  must  be 
VOL.  XXX.  ^ 
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proportioned  to  the  rank  of  the  personi 
and  the  service  done. 

Head  Quarters,  Trinidad^ 
tst  March,  1707. 
Ra.  Abercromby,  L.  O. 

Lord  Ellenhorough. — You  should  show  that 
the  law  of  Spain  prevailed  in  the  colony  prior 
to  the  capitulation. 

Mr.  Garros.— Not  the  law  of  Old  Spain, 
but  a  code  applicable  to  these  settlements,  re- 
laxing very  much  th^  seventy  of  the  law  of  Old 
Spain. 

Lord  Ellenhorough. — ^Tou  have  that  code  to 
refer  to  f 

Mr.  Carrow, — I  cannot  admit  generally, 
that  the  law  of  Old  Spain  obtained^  I  may 
admit  that  the  law  of  Old  Spain  obtamed  ud« 
der  certain  qualifications. 

Lord  Euenborough, — But  then  it  is  in- 
cumbent upon  you  to  produce  those  qualifi- 
cations. 

Mr.  Garroiv.— Whenever  thejr  show  tba^ 
the  law  of  Spain  obtained,  it  will  be  shown 
to  have  existed  under  certain  qualifica- 
tions. For  example,  speaking  generally,  we 
should  say  Jamaica  is  Governed  by  the  law 
of  England ;  but  it  would  not  be  accurate  to 
assert  that  the  two  islands  are  governed  by 
the  same  laws.  In  like  manner,  in  order  to  en? 
courage  cultivation,  there  was  a  parUculaf 
code  of  laws  applicable  to  Trinidad,  which 
were  much  milder  than  those  of  Old  Spain. 
Lord  Ellenhorough. — Vou  mean  that  the 
people  were  subjects  of  the  king  of  Spain, 
and  governed  by  the  general  law  of  Spain,  ex* 
cept  where  that  law  was  altered  by  the  parti- 
cular code  applicable  to  Trinidad'. 

Mr.  Latnet, — We  know  of  no  particular  code 
framed  for  the  island  of  Trinidad,  or  for  any 
of  the  colonial  dependencies  of  Spain,  and 
therefore  must  resort  to  the  laws  of  the.  mo- 
ther country. 

Lord  Ellenhorough, — ^There  can  be  no  doubt 
of  their  liability  to  the  laws  of  Old  Spain, 
and  that  they  were  governed  by  tnose 
law's,  unless  some  other  code  is  shown.  It  is 
said,  that  there  is  some  qualification  of  the  law 
of  Spain,  but  it  is  incumbent  upon  the  prose- 
cutor to  show  that ;  I  dare  sav  there  will  be 
parol  evidence  of  it.  You  will  give  such  evi- 
dence as  you  think  proper.  Some  gentle- 
man's name  was  mentioned,  I  thinlc  Mr. 
Gloster. 

Mr.  Dallas, — Unfortunately,  my  lord,  Mr. 
Gloster  went  to  the  island  long  af\er  the  capi- 
tulation. The  evidence  we  offer  is,  that  Tri- 
nidad was  a  Spanish  colony,  and  therefore 
governed  by  the  Spanish  law.  I  do  not  know 
of  anv  such  law  as  that  to  which  my  learned 
friend  has  alluded,  nor  have  I  seen  any  thing 
like  it. 

Lord  Ellenhorough, — It  lies  with  you  in  the 
first  instance  to  give  some  evidence  as  to  the 
law. 

Mr.  DalUn.^Vi'e  have  put  in  the  instruc- 
9  K 
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tiont  under  whidi  geoenl  Pkton  acled^  and 
whkh  refer  to  the  S^nisb  law. 

Mr.  Gcrrov.— No ;  not  to  the  Spanish  law, 
but  to  **  the  former  laws.*' 

Lord  ElUMhor<mgk,^-^\it  laws  of  the  co- 
lony used  under  the  Spanish  ^vernment. 

Mr.  Gmrram. — I  have  a  document  in  the 
defendant's  own  hand-writine,  in  which  he 
professes  to  give  a  picture  ot  all  that  relates 
to  tlM  island  of  Trinidad,  and  in  which  he 
says  not  that  they  are  governed  by  the  law 
of  Old  Spain,  but  that  justice  is  to  be  admi- 
nistered'conformably  to  the  lawsof  the  Indies, 
which,  having  been  corrected  and  improved 
during  many  reigns,  are  considered  to  form  a 
perfect  code  of  jurisprudence  for  colonial  go- 
vernment, lie  distmctly  remarks,  that  the 
cobny  b  not  governed  by  the  law  of  Old 
Spain;  and  this  being  so,  it  is  incumbent  on 
my  learned  friend  to  show  that  the  applica- 
tion of  torture  is  sanctioned  by  the  colonial 
law. 

Lord  Eliinborough, — Have  you  any  means 
of  referring  to  that?  Have  you,  Mr.  Dallas, 
any  difficuTtv  in  admitting  lliat  they  were  co- 
ver ne<l  by  the  code  of  laws  applicable  to  tne 
Indies? 

Mr.  Dallat, — I  have  never  seen  or  heard  of 
the  paper  to  which  my  learned  friend  alludes. 

Mr.  Oarrom, — He  goes  on  to  say«  that  this 
island  however  was  exempt,  in  most  instances, 
from  Uie  general  principle  of  colonial  ^vern- 
ment,  in  order  to  increase  its  population  by 
the  settlement  of  natives  of  all  countries  in- 
dlgeriminately.  That  in  cases  not  specially 
provided  for,  the  laws  of  the  Indies  were  ap- 
plicable. In  fact,  you  have  a  special  cuae 
granted  by  the  king ;  and  where  a  case  arises 
which  has  not  been  provided  for  by  it,  you 
are  referred  to  the  laws  of  the  Indies. 

Lord  ElUnborough. — Mr.  Dallas,  you  must 
show  the  existence  of  some  law,  and  on  that 
law  you  must  found  your  justification. 

Mr.  Dallas, — Perhaps  the  most  regular 
way  would  be  for  us  to  go  through  our  proof, 
ana  then  we  shall  see  what  it  amounts  to. 

Lord  Ellenharoueh. — I  should  be  sorry  if 
you  left  your  proof  defective.  I  am  afraid, 
that  unless  some  admissions  are  made,  you 
are  not  in  a  situation  to  proceed :  it  would  be 
a  great  hardship  that  any  mere  form  should 
prejudice  the  defendant;  and  I  am  sure  it  is 
tlie  wish  of  the  gentlemen  who  conduct  the 
prosecution,  that  this  question  should  be  tried 
with  the  utmost  possible  fairness.  If  the 
conduct  of  the  defendant  was  not  sanctioned 
by  law,he  ought  unquestionably  to  be  punish- 
ed;  if  it  was  sanctioned  by  law,  however  re- 
pugnant it  may  be  to  our  feelings,  he  must 
M  acquitted. 

Mr.  Dai/of.— For  the  purpose  of  showing 
that  it  was  sanctioned  by  law,  I  will  produce 
some  passages.  » 

[^The  Exhibit  F.  was  read :  see  it,  anti^  p. 
444.  Af\er  which  the  Exhibit  G.  was 
readi  see  it,  uiUi,  p.  446.] 


Lord  Bileuboroftgk. — ^This  does  not  contain 
any  thing  more  than  a  recognition  of  the 
farmer  Imp;  he  says  nothing  about  the  cri- 
minal law. 

Mr.  Garrom, — ^Yes,  my  lonl,  that  in  all 
criminal  cases  an  appeal  Oes  to  the  sovemor. 

Lord  EUembor<mgk4 — ^That  is,  alter  judg- 
ment. 

The  pollowivo  ExraAcrs  raoM  nis  Ma- 
jesty's IvsTaucTioiis  TO  Geveral  Pictov, 

DATED  JUIIB  1,  1801,  WEEE  TBEM  BEAD: 

EiTEACTS  from  the  King's  Instructions 
to  General  Pidon. 

^  5th.  It  is  our  will  and  pleasure,  that, 
for  the  present,  the  temporary  admi- 
nistration of  the  islana  should,  as 
nearly  as  circumstances  will  permit, 
be  exercised  by  you  according  to  the 
terms  of  the  cspitulation  hereunto  an- 
nexed, in  conformity  to  the  ancient 
laws  and  institutions  that  subsisted 
within  the  same  previous  to  the  sur- 
render of  the  said  island  to  us,  subject  to 
such  directions  as  you  shall  now  or  here- 
after receive  from  us,  under  our  signet  or 
sign  manual,  or  by  our  order  in  our  privy 
council,  or  to  such  sodden  and  unforeseen 
emergencies  as  may  render  a  departure 
therefrom  abs(>lutely  necessary  and  un- 
avoidable, and  which  you  are  imme- 
diately to  represent  to  one  of  our  prin- 
cipal secretaries  of  state  for  our  informa- 
tion. But  it  is  nevertheless  our  special 
command,  that  all  the  powers  of  the  exe- 
cutive government  within  the  said  island, 
at  well  civil  at  Military^  shall  be  vested 
solely  in  you  our  governor,  or  in  the 
person  having  the  ^vernment  of  the 
said  island  for  the  time  being,  and  that 
such  powers  as  were  heretofore  exercised 
by  any  person  or  persons  separately,  or 
in  coniunction  with  the  governor  of  the 
said  island,  shall  belong  solely  to  you  our 
governor,  or  to  the  person  having  the 
{government  of  the  said  island  for  the 
time  being ;  and  it  is  our  will  and  plea- 
sure,that  all  such  public  acts  and  judicial 
proceedings  which  before  the  surrender 
of  the  said  island  to  us,  were  in  tlie  name 
of  his  Catholic  Majesty,  shall  heru:eforth 
be  done,  issued,  and  performed  in  our 
name." 

'*  7th.  It  is  our  will  and  pleasure,  that, 
for  the  present,  and  until  our  further 
pleasure  shall  be  signified,  the  same 
courts  of  judicature  which  subsisted 
in  the  said  island  previous  to  the  sur- 
render thereof  to  us,  shall,  for  the  pre- 
sent, be  continued  in  the  exercise  of  all 
the  judicial  powers  belonging  to  them 
in  criminal  and  civil  cases,  and  that  they 
shall  proceed  according  to  the  laws  by 
which  the  said  island  was  then  governed; 
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«Dd  that  such  judicial  powers  as  previous 
to  the  surrender  of  the  said  island  to  us 
-were  exercised  by  the  Spanish  governor, 
shall  be  exercised  by  you,  our  governor, 
in  like  manner  as  the  same  were  exer- 
cised previous  to  the  surrender  of  the 
said  island.'* 

Then  Gemsral  Pictom*s  commissiov, 
DATED  June  1, 1808,  was  read. 

Lord  JS/ftuftoroifgA.— You  must  show  what 
M  the  description  of  an  alcalde. 

Mr.  Dalioi, — ^Yes,  my  lord ;  we  shall  call 
witnesses  to  that.  We  are  now  upon  the 
question  of  the  Spanish  law ;  we  have  given 
in  evidence  the  original  instructions  from 
central  Abercrombie^  the  commjssion,  and 
bis  n^esty's  instructions  referring' to  the  law 
of  the  island :  I  think  it  will  be  best  to  follow 
that  up  by  calling  witnesses  to  show  what  an 
alcalde  is,  then  to  produce  the  original  com- 
mitment of  this  girl,  and  the  representation 
to  general  Picton.  We  need  not  now  read 
the  evidence  which  occupied  eleven  days. 

Lord  EUenborough. — That  does  not  ap- 
pear to  have  been  conomunicated  to  general 
Picton. 

Mr.  Dallas, — ^Yes,  my  lord ;  the  whole  of 
it  was  laid  before  him ;  we  can  refer  to  it ;  I 
do  not  kDow  that  we  need  now  read  it  at 
length. 

Ix»rd  EUenborough. — Only  read  that  which 
precedes  the  commitment. 

Mr.  Lawe$, — And  the  ultimate  Judgment. 

Lord  Ellenboroufk.'-'ThaX  is  immaterial. 

Mr.  Lowes, — It  is  evidence  that  the  defen- 
dant acted  in  a  judicial  character. 

Lord  EUenborough, — He  can  only  be  affect- 
ed by  what  he  himself  has  done.  He  cannot 
be  benefited  or  prejudiced  in  any  way  by  the 
ultioiate  judgment. 

Mr.  Xdwet.— The  sentence  was  ultimately 
given  by  general  Picton  himself. 

Mr.  uarrow, — I  have  no  objection  to  admit 
that,  at  any  period  my  leamea  friend  pleases 
to  state,  general  Picton  ordered  Carlos  Gon- 
xalesto  TO  discharged  from  custody  upon  pay- 
ing a  certain  sum  of  money,  and  being  ba- 
nished the  island. 

Lord  EUenborcugh, — ^There  will  be  no  diffi- 
culty in  stating  that  judgment  went  so  and  so. 

Monsieur  Michael  GourviUe  sworn. — Exa- 
mined by  51  r.  LawcSy  with  the  assistance 
of  an  interpreter. 

When  did  you  first  go  to  the  island  of  Tri- 
nidad ?•— In  J 774.  I  was  one  of  the  first  fo- 
reigners that  settled  in  Trinidad. 

How  long  did  you  continue  there? — Until 
about  two  months  ago,  when  I  set  out  for  this 
country. 

Who  was  governor  of  the  island  when  you 
first  went  there  ? — Don  Manuel  La  Falques. 

When  did  Monsieur  Chapon  become  go- 
vernor of  the  island  of  Trinidad  ? — I  do  not 
exactly  recollect  the  time;  he  was  governor 
eleven  years. 
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Did  you  act  in  the  charactier  of  an  alcalde 
there,  and  of  what  description? — ^I  was  al-' 
calde  fur  one  year. 

Under  whose  government  were  you  alcalde? 
— Mons.  Chapon's. 

Were  there  different  classes  of  alcaldes  or 
only  one  ?— There  was  a  first  and  second  clasi, 
but  the  jurisdiction  was  the  same. 

Had  the  governor  any  jurisdiction  at  that 
time  concurrently  with  the  alcaldett— 'Equal 
with  the  alcaldes. 

Lord  EUenborough, — Does  he  mean  acting 
in  the  same  manner  as  a  judge,  and  bearing 
the  same  sort  of  causes? 

Mr.  Xovet.— Did  they  both  act  as  judfees^ 
or  was  the  sentence  of  the  one  appealed  from 
to  the  other? 

Lord  EUenhorough,'^Thtv  camiot  have  been 
the  same ;  the  governor  had  not  only  an  equal 
jurisdiction  with  the  alcalde,  but  a  larger. 

Witness, — ^They  appealed  in  criminal  cases 
to  the  royal  audience  oftheCaraccas. 

Mr*  LoLwes, — My  lord,  I  believe  it  was  not 
exactly  as  your  loitiship  stated,  at  that  time; 
I  believe  neither  at  that  moment  could  exe- 
cute the  sentence.— Did  they  act  concurrently 
over  the  same  subjects?— No,  they  did  ndt 
act  jointly. 

How  were  the  sentences  of  either  of  them 
executed,  and  by  what  authority?— By  the 
authority  of  the  judge  himself. 

Mr.  Dallas, — Every  matter  of  police  in  the 
island  would  be  executed  from  day  to  dav 
upon  the  spot,  but  in  cases  of  life  or  death 
they  were  sent  to  the  Caraccas. 

Mr.  Lawes,—l  wish  to  know,  whether  the 
alcalde,  or  the  governor,  could  pronounce  any 
sentence  without  an  assessor  ?— They  do,  but 
they  are  responsible  when  they  are  not  at* 
tended  by  a  nuin  of  the  law. 

They  could  not  pronounce  the  sentence 
without  a  man  of  the  law? — If  they  do  it 
they  are  responsible. 

Under  what  authority  were  their  sentences 
at  last  executed  f— [The  witness  did  not  un- 
derstand the  question.] 

Were  their  sentences  at  tltat  time  referred 
to  the  court  of  Caraccas? — I  do  not  know 
whether  they  appeal  now ;  but  at  the  time 

general  Picton  was  governor,  it  was  impossi- 
le  to  do  it. 

I  am  not  talking  about  this  transaction, 
but  whilst  Monsieur  Chapon  was  governor  ?— 
The  appeal  was  always  made  to  the  audience 
of  Caraccas. 

Do  you  know  how  sentences  were  executed 
or  enforced,  when  the  eppeal  to  the  Caraccas 
ceased? — Trifline  matters  in  questions  of 
police  were  decided  on  the  spot  without  re« 
ierence. 

Lord  EUenborough,^ Alt  we  talking  of 
Chapon,  under  the  Spanish  law  ? 

Interpreter, — He  says,  **  in  the  time  of 
Chapon,  I  have  seen  the  governor  inflict 
punishments  of  different  natures  by  his  own 
authoritv,  such  as  flogging.'* 

In  what  cases  were  Uiose  sentences  in* 


Lord  EiUukonmgk. — We  must  inquire  into 
Ibis:  beic  it  no  Mibordinale  autbontj;  be  is 
bolb  tbe  appellant  jurisdictioo,  and  Uie  judge 
ID  Ike  fint  ittfttance ;  the  interpreter  ana  tbe 
witness  omst  be  botb  wrong. 

Mr.  Beliu.^Wbat  I  understand  biro  to 
itatCy  is,  tbat  previous  to  tbe  sunender  of  the 
IslaiMlyibere  were  two  alcaldes  of  equal  juris- 
didion;  that  tbe  governor  had  a  concurrent 
jorbdictiony  but  that  they  acted  separately; 
Mtbcr  interfered  with  tbe  other  in  ordinary 
ittfrs  of  police ;  but  in  questions  tbat  in- 
volved life  and  death,  tbe  appeal  was  from 
tbe  sentences  of  either  of  ihobe  to  the  Car- 


Lord  ElUmborougk. — It  is  quite  impossible ; 
Si  is  contrary  to  every  thing. 

Mr.  Gmrrtm. — I  dispute  the  translation. 

Mr.  Lovcf.— How  had  sentences,  pronounc- 
ed either  by  the  alcalde  or  governor,  been 
oaeeuted  since  the  conquest  ? 

Mr.  Gerrov.— Tbe  instructioiu  state  bow 
it  fliasl  have  been. 

Mr.  Levey  repeated  tbe  question. 

Wiinoi. — ^There  was  a  man  of  tbe  law 
called  an  auditor,  a  magistrate. 

Wbal  did  that  man  of  the  law,  called  an 
auditor,  do  ?— He  was  obliged  to  attend  tbe 
jtidge  on  all  occasions,  and  give  his  opinion 
upon  points  of  law. 

And  to  the  governor? — The  governor  also. 

Was  this  before  or  afler  the  conquest  ? — 
Both  before  and  after. 

What  was  the  duty  of  the  escrivano?— 
He  took  down  a  note  or  account  of  all  that 
was  done  or  transacted. 

Is  there  any  difference  between  what  is 
called  thejudse  leco,  and  the  judge  iniperito, 
and  what  is  it? — ^iTie  judge  lego  is  established 
by  law — the  word  legu  is  Spanish  and  means 
m  lav  magistrate. 

What  was  a  judge  lego  ?  was  he  a  lawyer  or 
not  ? — ^The  alcaldes  are  not  obliged  to  be  men 
of  the  law ;  they  are  taken  from  the  mass  of 
tbe  inhabitants. 

When  they  are  not  men  of  the  law,  are 
they  not  called  judges  lego  ?— They  are  chosen 
by  election. 

What  I  want  to  know  is,  whether  he  is  a 
layman,  or  a  lawyer^ — ^They  are  chosen  from 
the  mass  of  the  inhabitants,  they  are  elected. 

If  the  alcalde  is  not  a  man  of  tbe  law, 
who  acts  as  his  assessor? — If  he  has  no  one, 
be  acts  according  to  his  conscience. 

Does  not  the  escrivano  act  as  assessor  to 
•uch  a  judge  P 

Lord  Euenh(trough, — ^You  are  asking  him  all 
this  which  must  be  subsequent  to  the  arrival 
of  governor  Picton,  because,  before  that  time, 
under  the  okl  Uw|  they  bad  aU  these  men. 
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fididt^Eobbefy  in  tbe  streets,  or  big^Mvay,    If  a  positive  law  requires  an  assetier,  be 
er  vioicDce  against  m  woman.  sboold  have  one;  it  is  said,  if  be  has  not  one, 

Loid  Ellemior9mgk.^Y€M  can  reicr  to  tbe  be  acts  according  to  his  conscience.  I  shall 
lew;  Ike  governor  wouU  not  eiercise  tbe  not  take  this  as  the  positive  law  of  the 
ordioanr  jurisdiction  of  the  judge  ?  country. 

Mr.  Geirov.— No,  my  lord,  escept  in  this        Mr.  Lames. — W  ben  do  you  first  remember 

a  Uwi.'er  being  on  the  island  ? — On  tbe  arrival 
of  Monsieur  Chapon. 

Do  you  know  whether  Mr.  Justice  Nihell 
was  removed  from  bis  situation  as  chief  jus- 
tice, and  when  ? — Five  years  ago^about  a  year 
after  the  conquest. 

Was  there  any  chief  justice,  or  ofieer  of 
that  sort  in  tbe  island  till  after  tbe  conquest, 
when  sir  Halpb  Abercrombie  appointed  one  f 
— Never  anv  other  than  tbe  two  akakies. 

Lord  Eiumbonmgk, — I  have  it  down,  no 

judge  but  elcaldes  in  tbe  time  of  tbe  Spanish 

govemmenL 

I      Mr.  Loves. — Has  any  other  person  been 

appointed  chief  justice  since  tbe  removal  of 

Mr.  Ju&tire  Nihell? 

Lord  EiUnhonmgh. — Where  is  his  appoint- 
ment? let  us  see  what  the  description  is. 

Mr.  Garrom. — lie  is  described  in  this  way : 
*'  Chief  magistrate,  chief  judge,  and  auditor, 
during  his  majesty's  pleasure,  in  and  over 
the  whole  and  every  pari  of  tbe  said 
Island."* 

Mr.  LArcs.^Has  any  body  been  appointed 
to   the   office  since    tbe  removal    of  Mr, 
Nihell? 
Mr.  Garrom. — He  has  not  been  removed. 
Lord  ElUnborough. — He  says  he  has. 
Mr.  GofTov.— It  is  not  the  fact;  he  has 
ceased  to  act,    in   consequence  of  general 
Picton's  orders. 

Lord  Eilenbor(mgk.^TYitn  you  may  cross- 
examine  him  as  to  that 

Mr.  Lames, — lias  any  person  been  ap- 
pointed in  tbe  pUce  of  Mr.  Justice  Nihell? 
— No. 

Has  Mr.  Justice  Niliell  since  sat  in  any 
other  court,  or  in  any  other  place,  and  what  ? 

Mr.  G arrow, — I  must  object  to  your  pro- 
ceeding on  the  assumption  of  his  having 
been  removed  ;  it  is  not  the  fact;  it  is  true 
he  docs  not  act,  because  general  Picton  quar- 
relled with  him. 

Lord  £//«nWoiigA.— Whether  he  was  or 
not,  you  may  ascertain  by  cross-exaniination. 
Mr.  Garrow, — He  was  appointed  in  writ- 
ing, and  his  written  appointment  is  before 
tt>e  Court  ;f  I  submit  that  his  removal  must 
be  proved  in  the  same  way. 

Mr.  iiflirei.— When  did  he  cease  to  act  as 
chief  magistrate? — I  was  in  England  when 
Nihell  was  displaced,  and  therefore  know 
nothing  about  it. 

Who  acted  as  judge  of  the  Court  of  Consu* 
lado  for  the  last  five  years  P — There  never  has 
been  one  for  the  Consulado,  which  is  an  as- 
sembly of  the  commercial  inhabitants  who 
decide  matters. 

*  Sec  the  Exhibit  F.  antc^  p.  i45. 
t  Fi</e  p.  444. 
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Who  acted  as  judge  there  ?— The  judge 
was  appointed  by  the  general. 

Who  was  that  judge,  and  when  was  he  ap* 
pointed  ?— Mr.  Nihell. 

Who  was  appointed  judge  of  the  Coosu- 
ladOy  and  when  ?  -i-Mr.  NihelL 

Lord  ElUnbonmgh.^ls  the  Consulado  a 
civil  or  a  criminal  court  ? 

If  r.  Dtdiui. — A  civil  court 

Lord  ElUnborough.'-'li  is  really  Uifiing 
with  the  Court  to  be  putting  questions  con- 
cerning this  civil  court,  which  cannot  in  any 
way  amct  the  present  case.  You  are  abusing 
the  indulgence  which  has  been  gmnted  to 
you  of  having  a  special  verdict.  I  have  been 
most  aniious  to  obtain  every  possible  inibr- 
ination  respecting  the  criminal  courts  of 
Trinidad,  to  which  alone  our  inquiries  are 
directed ;  and  much  time  has  been  wasted  by 
these  interrogatories  about  the  Consulado^ 
which  turns  out  to  be  a  civil  court. 

Monsieur  Michael  Gourville  cross-eiamined 
by  Mr.  Garrow, 

Did  not  Mr.  Nihell  continue  in  the  Island 
ODtil  vou  came  away  ? — Yes,  ht  did. 

Did  he  not  continue  to  act  as  chief  roasis- 
trate  until  you  came  away  ? — He  was  judge 
of  the  Consulado. 

Did  be  not  continue  in  the  office  of  judge 
ia  the  same  manner  as  when  he  was  first 
appointed  ? — No,  I  believe  not. 

Why  so  ?— Because  he  was  appointed  only 
to  the  Consulado. 

We  learn  the  contrary  from  the  written 
document  which  names  him  the  chief  ma- 
gistrate. Before  that  nomination,  did  the  go- 
vernor, in  the  first  instance,  interfere  with 
renrd  to  prisoners  and  witnesses  in  cases 
which  were  before  the  alcalde? — Never; 
beauis0  the  party  that  complained,  had  always 
a  right  to  choose  his  own  judge. 

Were  there  at  that  time  two  alcaldes  ? — 
Yes,  always. 

Then,  the  party  complaining  had  aright 
to  go  to  whichever  of  those  two  he  thought 
proper?— Yes,  he  had  that  right,  or  to  choose 
the  governor  if  he  pleased. 

In  case  he  chose  one  of  the  alcaldes,  did 
the  governor  then  at  all  interfere  ? — No ;  the 
governor  was  forbidden  to  intermeddle. 

I  am  speaking  of  complaints  of  a  criminal 
nature  ? — ^There  was  no  mterference  in  either 


Did  you  ever  know,  in  the  time  of  M. 
Chapon,  any  instance  of  torture  being  ap- 
plieo  to  persons  either  accused,  or  suspected 
of  crimes? — Never. 

Before  the  arrival  of  ^vernor  Picton  in 
Trinidad,  was  there  any  instrument  for  the 
infliction  of  torture  ?— No ;  I  never  heard  of 
any. 

If  there  had  been  any  instrument  of  that 
sort  during  the  year  in  which  you  were  your- 
self al(^£,  must  you  not  have  known  it?— 
Sometimes  they  tied  the  thumbs  of  criminals 
together. 
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Did  you,  during' the  year  of  your  being  in 
office,  attend  the  gaol? — Yes.  • 

Do  you  know  the  room  in  which  the  torture 
was  applied  to  Luisa  Calderon  ? — No,  I  do 
not  know  the  room. 

Lord  EUenhrough.-^ThtA  no  torture  ivao 
inflicted  before  general  Picton  became  go- 
vernor, is  not  contradicted :  we  have  heaird 
distinctly  that  no  torture  was  applied  during 
the  year  this  witness  was  in  omce,  and  this 
has  not  been  contradicted;  if  there  is  any 
contradiction,  you  will  go  on. 

Mr.  Garrow,—!  like  to  take  it  from  one  of 
their  own  Witnesses. 

Lord  EUenborough, — There  was  noproeftee 
of  torture ;  but  if  there  was  any  such  law,  i| 
must  be  shown. 

Mr.  Gtfrrov.— Did  you  ever  know  an  in. 
stance  of  tying  the  thumbs  of  a  wi^jieti  toge* 
thcr?— No. 

In  what  cases  of  criminality  did  they  tio 
the  thumbs  ?— People  of  colour,  who  had 
robbed  them  of  trifling  things. 

A  slight  punishment  for  a  small  theft  f-^A 
slight  punishment  upon  loose  people  of  that 
sort,  for  a  slight  offence. 

Do  you  remember  the  first  introductioti  of 
torture  by  governor  Picton  ?r-I  was  not  in 
Trinidad,  I  was  in  this  country. 

Do  you  mean  to  say  you  were  absent  from 
the  Island,  during  the  first  part  of  general 
Picton*s  government? — I  was  there  at  the 
conouest,  and  remained  there  one  year. 

While  you  remained  there,  had  the  fp* 
vernor  introduced  the  torture  ? — No. 

As  to  the  circumstance  of  tying  the  thtraiba; 
did  you  ever  know  an  instance  of  it,  except 
in  the  case  of  people  of  colour  who  were 
slaves?  Did  you  ever  in  your  life  know  it 
done  to  a  free  person  ? 

Lord  Ellenborough, — We  have  ascertuned 
the  period  when  the  torture  was  introduo^. 

Mr.  Dsdlas,  if  you  can  show  that  there  watf 
an^r  law  of  Spain  applicable  to  the  colonies 
which  authorized  torture,  you  had  better  do 
so.  Your  case  now  remains  just  where  it 
was  at  the  beginnine,  with  this  difference; 
they  say,  that  the  alcaldes  had  concurrent 

(jurisdiction  with  the  governor,  but  that  if 
_  applied  to,  the  case  remained  with  him. 

Mr.  John  Nugent  sworn. — Examined  by 
Mr.  Dallas. 

How  long  had  you  been  in  Trinidad  on  the 
arrival  of  governor  Picton  ? — I  was  there  in 
theyear  1786,  and  J  think  he  arrived  inlt^; 
about  eleven  years. 

During  the  whole  course  of  that  time,  in 
what  manner  was  eriraiaal  justice  admioifr- 
tered  ?— In  my  time  there  were  three  courts; 
there  was  the  governor  and  the  two  alcaldes 
in  ordinary,  two  judges  who  had  courts  of 
equal  and  concurrent  authority. 

Lord  Ettenhorongh,  —Had  all  three  a  con- 
current  jurtsdiclion  ? — They  had. 

Mr.  Dallas. — In  the  case  of  a  charge  of 
theft,  before  whom  did  the  trial  take  placer 


judge 
Ensii 
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— Befort  either,  it  was  quite  iodllRnrent,  any 
one  of  the  three. 

SuppoMng  the  ptitf  to  have  been  foancl 
Ipiiltji  what  happened  then?— Then  the  sen- 
tence was  sent  to  the  royal  audience  of  tkie 
Caiaccai  for  confirmation  or  rejection. 

So  that  the  appeal  was  not  firom  one  to  the 
^UmTi  but  to  theCaraccas? — There  was  no 
appeal  irom  one  of  the  three  to  the  other. 

but  the  proceedings  took  place  before  either, 
M  it  might  happen,  and  the  sentence  was 
■ent  to  the  Carsccas?— Yes;  the  sentence 
was  transmitted  with  the  proceedings  to  the 
Caraccas,  and  in  several  instances  the  person 
tried  was  also  sent. 

Was  there  any  such  office  as  chief-justice 
before  the  conquest  of  the  island  ? — Never. 

l^n  iteiisted  for  the  first  time  in  the  per- 
aon  of  Mr.Nihell  on  his  appointment  afVer  the 
conquest  ?— It  did,  by  the  appointment  of  sir 
Balph  Abercrorobie. 

Cfan  you  tell  us  what  was  the  distinction 
between  the  judge  lego  and  the  judge  im- 
periio? — I  befievc  the  judge  lego  was  the 
ordinary  alcalde  who  was  chosen  out  of  the 
inhabitants  of  the  island,  and  who  was  chosen 
by  the  cabildo. 

Lord £i^foroifgA.— What  is  the  cabildo? 

Witnm. — I  take  it  to  be  a  body  corporate, 
something  like  the  lord  mayor  and  corpora- 
tion of  the  city  of  London,  but  with  much 
higher  authority;  indeed,  to  point  out  to 
vour  lordship  what  privile{;es  and  rights  they 
oaTC,  thev  are  called  the  illustrious—— 

lir.  I>a2/!af.— The  iudge  lego  is  appointed 
by  them  ? — He  is  chosen  by  a  majority  of 
voices  in  the  Cabildo. 

Is  he  a  lawyer  by  profession,  or  chosen  in* 
discriminately  from  the  different  classes  of 
eociety  ?— He  is  not  by  any  means  a  lawyer 
by  profession. 

What  is  the  jud^e  imperiio?— I  conceive 
that  to  be  the  auditor ;  I  suppose  so ;  I  do 
not  know  the  term. 

Mr.  Dallat. — It  is  a  common  term;  it  is  a 
Spanish  term  used  in  the  law-books? — I  do 
•not  know  any  thing  of  the  Spanish. 

Lord  Ellenborougk, — ^This,  however,  is  apro- 
ceeding  in  the  court  of  the  alcalde,  and  has 
nothing  to  do  with  the  chief  magistracy. 

Mr.  Vallat, — Previous  to  the  cona uest  of 
the  island,  trials  took  place  before  either  the 
governor  or  alcalde,  and  proceedings  were 
transmitted  to  the  audience  of  Caraccas,  and 
sometimes  the  party  accused  was  also  trans- 
mitted thither?— In  some  instances,  I  will 
not  say  often. 

Were  the  proceedings  always  transmitted 
to  the  Caraccas  before  the  sentence  was  car- 
ried into  execution  ?— Before  the  sentence  was 
carried  into  execution,  but  after  it  had  been 
given. 

Was  there  an  appeal  from  the  audience  of 
Caraccas  to  the  king  and  council  at  Madrid  ? 
-—I  believe  there  was,  I  always  imderstood 
there  was. 

Had  the  judge  lego  i|ny  legal  assessor  r--» 


He  always  had  during  the  Spanish  govern- 
ment; there  were  always  Spanish  assessors; 
the  governor  appointed  any  one  to  be  his  as- 
sessor. 

Was  the  escrivano  an  assessor  to  the 
,e? — Not  at  that  time;  but  when  the 
English  government  took  place  and  there 
was  no  Spanish  assessor,  then  the  escrivano 
stood  in  the  place  of  the  assessor,  and  was 
the  assessor  of  the  alcalde. 

At  what  time  did  you  quit  the  island  ? — I 
quitted  the  island  in  July  1809. 

Had  Mr.  Nihell  before  that  time  ceased  to 
execute  the  office  of  criminal  judge? — I  do 
not  know  tliat  he  had  the  office  of  criminal 
judge  particularly ;  there  was  no  such  office ; 
I  believe  he  was  called  chief  judge. 

As  chief  judge,  had  he  criminal  jurisdic- 
tion ? — I  conceive  he  had ;  in  truth  it  was  an 
office  so  new,  that  it  was  little  known  there; 
I  believe  the  reason  why  sir  Ralph  Aber- 
crombie  appointed  him  was,  that  he  was  al- 
calde at  toe  time  of  the  conquest,  and  then 
sir  Ralph  Abercrombie  appointed  him  chief 
judge. 

Lord  Ellenborougk. — Do  you  know  the  fact 
of  his  having  exercised  criminal  judicature? — 
I  do  not. 

Mr.  Dalloi. — In  what  capacity  had  he  acted 
for  some  time  before  you  left  the  island  ? — 
He  acted  under  that  commission  of  sir  Ralph 
Abercrombie. 

Lord  EUenborokgh. — ^Nihell  was  not  ap- 
applied  to  as  criminal  judge  in  these  proceed- 
ings, and  how  therefore  can  you  make  his 
jurisdiction  applicable  to  the  question  before 
us? 

It  is  incumbent  on  you  to  show  that  the 
defendant's  conduct  was  agreeable  to  the 
forms  and  usages  of  the  island,  and  that  upon 
application  being  made  to  the  goverbor,  he 
was  authurized  to  award  the  infliction  of  tor- 
ture. Nihell  does  nut  seem  to  have  been  at 
all  connected  with  this  transaction,  and  whe- 
ther his  was  a  criminal  or  a  civil  jurisdiction 
is  altogether  immaterial,  seeing  that  he  exer- 
cised none  upon  this  occasion. 

General  Pictou  having,  in  a  certain  stage  of 
these  proceeding,  taken  upon  himself  to  direct 
the  infliction  oAorture,  is  bound,  in  order  to 
substantiate  his  justification,  to  show  that  his 
conduct  has  been  consistent  with  the  regular 
course  of  legal  proceedure  in  such  cases. 

Mr.  Dallas,-^  Afier  the  cause  had  been  sent 
to  Caraccas,  and  after  the  sentence  had  been 
pronounced,  was  it  sent  back  from  the  Ca- 
raccas to  the  island  to  be  carried  into  execu- 
tion, if  they  approved  of  it  ? — It  was. 

So  that  the  sentence  was  not  executed  till 
the  court  of  appeal  had  confirmed  it  f — No. 

Mr.  John  Nugent  cross-examined  by 
Mr.  Adam, 

How  long  did  you  remain  in  the  island  after 
theconquest  ?— From  1797  to  1802,  five  years. 

Previous  to  1797,  do  you  recollect  torture 
being  administered  in  any  case?— I  do  noL 
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Do  you  remember  Ihe  introductioD  cf  ^y 
instrument  of  torture  into  tbe  iflaod  subse- 
quent to  17^  ? — Noy  I  do  not  recollect  any 
instrument  of  torture,  but  I  always  under- 
stood the  Spanish  laws  authorized  it. 

Lord  EUenbonmgh, — We  have  that  fact  al- 
ready;  I  will  give  you  full  leave  to  go  into  it 
if  you  can  make  any  thing  of  it 

Mr.  C arrow, — We  have  proved  there  was 
no  real  law. 

Lord  ElUnborough.  —  You  have  proved 
enough  to  raise  the  strongest  presumption 
against  tlie  existence  of  such  a  law  of  torture, 
and  threw  it  upon  them  to  prove  it  did 
exist. 

Archibald  Olotter,  esq.  sworn. — ^Examined  by 

Mr.  Dallat. 

How  long  have  you  resided  in  Trinidad? — 
From  the  Srd  January,  1803. 

Do  you  hold  any  official  situation  in  the 
island  f—I  do. 

What  is  that  situation  ?— His  majesty's  at- 
torney-general. 

IIow  long  have  yon  held  that  situation?-— 
From  15th  October  1802,  when  my  warrant 
was  signed  by  the  king. 

Do  you  lK)ld  any  other  situation? — Yes, 
I  am  a  member  of  his  majesty's  council. 

In  your  situation  have  you  had  occasion  to 
consult  the  books  of  authority  in  the  Spanish 
law? — I  cannot  say  I  am  conversant  with  the 
Spanish  law;  I  never  made  it  my  study;  I 
have  had  Spanish  books  brought  before  me 
in  the  privy  council,  and  laidoefore  me  as 
being  books  of  authoritv. 

Has  the  council  acted  upon  them  ? — I  con- 
ceive they  have. 

Mr.  Carrow, — ^This  gentleman  does  not 
state  himself  to  be  competent  to  speak  upon 
the  subject ;  he  had  certain  books  laid  before 
him,  upon  which  he  acted,  without  knowing 
whether  they  were  books  of  authority. 

Lord  EUenborough, — You  may  cross-exa- 
mine him  by*and-by;  he  adopts  these  books 
as  containmg  the  law  of  Trinidad;  he 
received  them  as  containing  the  law  of  Tri- 
nidad. 

Mr.  Garrow. — If  he  was  asked  whether 
they  contained  the  law  of  England,  he  might 
answer  in  the  affirmative  with  as  much 
reason. 

Mr.  Dallat, — Did  the  courts  act  upon  these 
books? — I  so  seldom  went  into  the  courts  of 
the  country,  that  I  cannot  sav.  I  have  referred 
myself  to  one  ortwo  books  which  theyconsider 
as  authorities,  and  which  are  so  looked  upon 
in  the  offices  of  the  alcaldes,  the  judses ;  I 
have  seen  the  books  upon  the  table,  and  seen 
them  turning  tliem  over. 

What  are  those  books? — ^Tlio  Bobadilia, 
a  very  old  book,  but  there  is  a  new  edition  of 
it  lately  published,  which  is  a  practical 
lM)ok;  EHsondo  is  another,  and  Curia  Phi- 
lipica.  Elisondo  is  IikeTidd\  Sellon's,  or  Im- 
pcy's  Practice. 

Are  they  considered  as  law  by  Spaniards 


resident  in  tbe  island?— 'Yes,  I  mentioiied  a 
strong  circumstance  that  they  were  cited  ba« 
fore  me  as  a  member  of  his  majesty's  privy 
council. 

They  were  cited  and  referred  to  for  you  to 
act  upon? — ^They  were  referred  to  and  the 
members  of  the  council  returned  them  with  a 
report  annexed  upon  the  authority  of  thote 
books. 

You  believe  them  to  be  autheutic?— Cer- 
tainly I  do. 

Archibaid  Oloitfr,  esq.  cross-examined  by 

Mr.  Garrow, 

1  should  hardly  suppose  I  was  correct  in 
understanding  you  to  say  you  never  studied 
the  Spanish  law? — Never;  I  said  I  was  nol 
skilled  or  versed  in  it. 

You  do  not  pretend  to  know  more  of  it 
than  we  who  have  passed  all  our  lives  here? 
— I  have  not  perused  them  as  a  student,  or 
as  a  person  would  who  intended  to  pradiie 
by  them. 

Have  you  read  them  as  a  matter  of  scienee 
or  study? — ^No. 

Are  they  translated  into  English? — "So,  I 
believe  not. 

I  take  it  for  granted  you  are  fiimiliarly  ae* 
quainted  with  the  Spanish  laoguaee?— Nc^ 
not  familiarly;  I  can  translate  it  with  the  aa». 
sistance  of  a  dictionary  when  I  wish  to 
look  into  one  of  the  Spanish  law  books,  or  I 
would  get  a  friend  to  translate  it  for  me. 

Have  you  been  speaking  to  us  now  of  all 
the  books  of  authority  that  have  fallen  in 
your  way  on  the  subject  of  the  Spanish  law, 
as  applicable  to  the  government  of  the  colo» 
nies  ? — No. 

Do  not  you  know,  on  the  contrary,  that  there 
is  another  expressly  and  exclusively  applica- 
ble to  the  colonies  which  you  have  not  nanried? 
what  think  you  of  the  Royal  Schedulaf— 
What  ?  the  Schedula  published  by  the  Spanish 
Court? 

Yes,  which  contains  the  '<  Regulations  for 
the  Population,  and  the  Commerce  of  the 
Island  of  Trinidad?"  I  dare  say  I  bava 
translated  that  pretty  near,  though  I  am 
not  a  Spaniard ;  have  I  made  a  tolerable  hit 
for  the  first  time  as  a  dipper  ? — This  is  a  code 
which  had  not  fallen  under  your  experience  f 
— Yes ;  I  was  perfectly  aware  of  it,  it  is  tbe 
Royal  Schedula. 

But  it  did  not  occur  to  you  to  mention  it — 
which  contains  the  rules  for  the  population 
and  commerce  of  the  Island  of  Trinidad ; 
there  is  another  book  which  is  called  Reco- 
pilacion  de  Leyes  ?— Yes ;  I  know  that  book 
perfectly. 

It  is  a  collection  of  laws  respecting  the 
Indies? — Yes;  royal  letters  and  ordinances 
of  the  Indies. 

You  conducted  this  cause  for  general  Picton 
in  Trinidad,  I  believe?  You  examined  his 
witnesses,  and  cross-examined  those  on  the 
other  side  ? — I  attended  as  his  friend. 

It  may  have  occurred  to  you  to  consult  these 
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twobookiy  the  Schedub  wad  the  Recopik* 
cionf— I  do  not  know  that  I  have  perti- 
cukrly. 

Is  there  one  single  syllable  from  the  begin- 
niDg  to  the  end,  that  justifies  inflicting  tor- 
ture in  any  one  of  the  Spanish  islands  ? — I 
do  not  know  that  tlicre  is. 

Upon  year  oath,  do  you  not  know  there  is 
not  ? — Upon  the  oath  I  have  taken,  I  do  not 
know  that  there  is  not. 

Those  are  the  books  used  in  the  isknd*  as 
the  law  of  the  island  ?^I  do  not  kaow, 
except  the  general  law. 

When  we  have  an  express  law  for  the 
ooiony,  you  must  not  tell  us  it  is  the  general 
lawot  the  state? — I  believe  from  my  me- 
iBoryy  there  is  in  that  venr  book  some  re- 
ference to  the  general  law  of  Spain. 

Mr.  Garfw.^No  doubt  of  it^I  will  tell 
you  what  that  reference  is.  Where  there  is 
DO  remedy  for  a  particular  case,  and  a  new 
case  shall  arise,  then  they  apply  to  the 
general  law  of  Castile. 

Lflfd  EUenboraugh.^-ls  there  in  that  book 


Soettion  or  torment  is  to  be  applied  for  con' 
rmatioOy  or  proof;  there  not  being  suffi- 
cient.'* 

Curia  Pkilipua,  fol.  909,  No.  4.-  **  In  the 
same  crimes  for  which  the  question  is  applica- 
ble to  the  delinquent,  in  the  same  it  is  appli- 
cable to  the  witness  who  varies  and  prevari- 
cates in  his  evidence,  or  who  denies  the 
truth,  or  who  refuses  to  declare  it,  there  being 
a  presumption  that  he  knows  it ;  not  being  of 
those  persons  to  whom  the  torment  cannot  be 
applied,  according  to  a  law  de  Partida^  and  its 
Gresorian  Glossary.  And  for  the  same  crimes 
in  wnich  the  torment  is  applicable  to  the  de- 
linquent, in  case  an  evidence  of  vile  character 
and  bad  morals  is  admitted,  he  is  to  testify 
under  torment ;  otherwise  his  evidence  is  of 
no  validity.  (Law  de  Partida,)^ 

Curia  PhUipica,  fol.  SSO.  No.  IS.— <"  The 
torment  that  may  be  ordered  to  the  delinquent 
for  the  crime,  may  also  be  ordered  to  force  a 
declaration  from  his  accomplice  (if  there  be 
appearance  or  presumption  that  he  had  any) 

„  in  crimes  of  high  treason,  coinioff,  that  against 

any  law  of  Trinidad  to  regulate  the  treatment  :  nature,  thefL  &c.  as  well  as  in  allothers  which 


of  contumacious  witnesses,  or  of  witnesses 
guilty  of  prevarication?  Does  it  state  the 
treatment  of  witnesses  who  are  contumacious? 
—I  do  not  know  that  there  is,  or  that  there 
is  not. 


cannot  be  committed  without  accomplices,  in 
all  which  those  who  are  so  may  be  admitted 
as  evidences.  (Antonio  Gomet,)'* 

Curia  PkUipiea,  fol.  931,  No.  6.— "^  There 
are  to  be  present  at  the  torment  only  the 


Mr.  Oarrom. — How  long  have  you  been  in    judge,  escrivano,  executioner,  and  person  tor- 


Trinidad  ?— Only  since  1803. 

Lord  EUenboroMgh. — You  do  not  found 
yourself  on  tliat  book,  Mr.  Dallas  ? 

Mr.  DaUas. — No,  my  lord ;  we  found  our- 
selves upon  the  books  we  put  in  as  contain- 
ing the  general  law  of  the  island.  I  shall 
now  put  in  the  books  in  general  use  in  the 
islana,  and  which  Mr.  Gloster  has  men- 
tioned were  the  books  cited  as  authorities  in 
the  island.  We  will  first  of  all  read  an  ex- 
tract from  Curia  Philipica,  p.  S29.  We 
have  a  translation  upon  the  depositions,  that 
may  perhaps  save  time. 

Mr.  Garrow, — I  am  told,  that  instead  of 
this  being  the  text  law  of  Spain,  it  is  the 
comments  of  some  person  upon  the  law, 
which  comments  may  he  absurd. 

Mr.  Dallas. — It  is  written  by  a  person  who 
held  the  office  of  criminal  judge  for  a  consi- 
derable length  of  time. 

The  Title  of  the  Book  read, 

**  A  code  of  laws  in  a  first  and  second 
volume ;  the  first  divided  into  five  ^mrts, 
wherein  is  briefly  and  compendiously 
treated,  decii^ions  in  the  civil  criminal  ec- 
clesiastical and  secular  judicatures,  with 
the  determinations  and  opinions  of  law- 
yers; useful  for  jud^^es  and  advocates  :<— 
the  second  volume  divided  into  two  parts, 
and  three  books,  wherein  is  treated  the 
affairs  of  commerce  and  inland  govern- 
ment ;  useful  to  merchants  and  profes- 
sors of  jurisprudence.^* 

The  followiko  Extracts  were  thev 

READ. 

Philipica,  fol.  239,  No.  2.— ^»  The 
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niented ;  and  it  is  to  be  applied  m  a  secret 
place,  without  any  other  person  beiogj  present 
or  in  hearing.  It  is  thus  expressed  m  a  law 
de  PartidaJ' 

Mr.  Da//a«.— These  are  all  the  extracts  I 
propose  to  read  from  the  Curia  Philipica, 
We  shall  next  read  some  extracts  from  JMa^ 
dilia  de  la  Politica. 

Lord  £//enfroro«gA.— With  reference  to  the 
passage  last  read,  I  wish  to  be  informed, 
whether  there  is  any  description  of  the  judge 
who  ought  to  be  present  Does  it  appear 
whether  tlie  judge  who  tries  the  cause  is  in- 
tended ? 

Mr.  Dallas. — ^No,  my  lord. 

Lord  Ellenborough,— It  should  be  under- 
stood that  these  books  are  to  be  produced,  in 
order  that  both  parties  may  have  access  to 
them. 

TUE   FOLLOWING   KxTRACTS  WERE   THEK 

READ. 

Bobadilia  de  la  Politica,  fol.  964,  No.  92. 
— "  In  high  treason,  homicide,  theft  and  rob- 
bery, and  crimes  of  atrocious  nature,  suspi- 
cions being  strong,  and  the  accused  hardened, 
learned  lawyers  arc  of  opinion  that  unusual 
torments  may  be  applied.** 

Bobadilia  de  la  Politica,  fol.  965,  No;  25.— 
**  In  applying  the  question  judicially,  though 
the  criminal  should  die,  or  lose  the  use  of  his 
limbs,  the  judge  cannot  nor  ought  to  be  an- 
swerable for  it,  according  to  common  opinion 
and  a  law  de  Partidas,  whicli  says : — 

^  *  If  the  Judge  order  a  man  to  be  tormented, 
*  for  any  onence  he  may  have  committed,  in 


51^  '  J^  B  UiuUmeanor, 

'  ordar  to  ducover  the  truth,  ba  nonol  tw  kd- 
'  swanble  for  so;  wounds  the  parly  mtij  hiTe 
'  received.  And  I  well  remember,  thmt  in  the 
'  gaol  of  thii  court,  au  uausia  died  under 
*  torment,  and  another  bad  bit  arm  broken, 
'  without  consequences.' " 

Boi«4ilia  de  b  Fotitica,  To).  MS,  No,  10,— 
"  In  notorious,  concealed,  and  atrocious  o(- 
fences,  charged  against  wicked  persons  of  eril 
fiune,  if  the  judges  order  the  question  or  lor- 
nent  upon  afigbt  evidence  or  suspicion,  and 
in  tb«  infomiation  or  summsrv  mode  without 
comniuoicatian  to  the  accused,  as  in  the  com- 
mon opinion,  ihey  shall  be  held  exculpated  in 
Tttidtitcimi  ibouEh  Parit  de  Puleo  says,  that 
it  is  on  1^  allowable  to.superior  judges  and  not 
to  inferior  ones.  But  I  knot*  that  the  eon- 
Irary  is  the  practice;  and  in  St  years  that  I 
was  corrigidor  and  judge,  I  alwa;rs  practised  it 
in  such  casAs  \  and  though  I  was  accused  in 
tuiiauial  was  always  acquitted.  And  in  lbs 
superior  council  in  the  account  that  I  rendered 
«f  the  corrtgidorship  of  Sbria,  they  approved 
of  the  torment  I  had  ordered  to  SarzaU  and 
otber  robbers  whom  I  had  caused  to  be  ap~ 
prebended  in  Navarre  and  Arragon  in  the 
year  17T3." 

Lord  EUenhormLgh.  —I  believe  I  must  strike 
Ibttoul;  for  it  is  by  fiu  too  questionable. 

Hr.  Xdwei.— The  next  is  folio  950,  No.  10. 

TniS   ElTBiCT    WAS   BEAD    AS   FOLLOWS: 

Bokufitia  dt  In  Palilifa,  fol.  959,  No.  IQ,— 
"  If  the  action  is  for  having  comuiiltcd  an; 
one  unjustly  lo  prison,  I  say,  if  the  crime  is 
of  a  serious  nature,  although  the  accused  shall 
not  have  confcsird  it,  he  u)ay  not  only  be  put 
in  irons,  but  into  the  stocks  and  chain:!." 

Lord  ElUnborough. — Tlial  is  only  by  way  of 
restraint.  Il  Is  loo  remote  from  the  subject 
before  us;  il  is  quite  wide  of  the  ni&rk. 

Mr.  Gurrow. — These  books  themselves  are 
only  received  upon  the  evidence  of  a  man 
who  cannot  read  them,  or  make  them  out 
without  a  Dictionary. 

Mr.  DoJ/di.— The  next  authority  I  shall 
read  ia  the  Colom, 

The  followiko  Eitrict  was  then 


Ccicm  Ton.  1,  folio  931.— "Il  is  the  pari 
of  the  professional  or  graduated  lawyers,  to 
detenninethe  appearances  which  are  sufficient 
lo  authorise  the  torment,  and  not  mine.  But 
the  question  cannot  be  ordered  by  the  ordi- 
nary judge  or  examiner,  without  consulting 
the  superior  tribunal." 

Mr.  GarroiB. — Mr.  Glosler  said,  he  never 
ttw  that  book  in  the  island. 
.    Hr.  l>aJbi.~These  are  all  the  extracts  we 
ahtUrcad. 

t 

Archibald  CioHer,  esq.  re-called. 

Mr.  Loxei.— Look  at  the  first  volume  of  the 
book  called  Colom.  Is  that  a  book  of  autho- 
ri^  in  the  island  of  Trinidad  '—Upon  my 
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word^IcunelBH.  Totbe  betl  of  myrMot* 
lection,  I  think  I  have  seen  this  book  ia  iha 
officea  of  the  escrivanos. 

Have  you  seen  it  there  among  other  books 
they  have  recourse  to,  in  the  execution  of  their 
duty  f— I  think  I  have. 

Mr.  Oarrvm. — As  instructions  to  a  notary. 

Mr.  Lama.—ll  is  a  practical  book,  ccr- 

Lord  EJbn&OTMgt.— There  should  be  sooit* 
body  to  accredit  it  as  a  book  of  some  accept*- 
tion  in  the  country, 

Mr.  Dalla$. — It  appears  to  have  iMsa 
printed  at  Madrid  in  1795  with  the  njtl  li> 
cence — Can  PrieiUfio. 

Mr.  Garrom. — This  author  is  an  esciivtDo; 
he  dfe'scribes  himself  as  an  cscrivano,  with 
many  other  pompous  titles;  and  having  col- 
lected all  t^e  cases  that  had  passed  through 
his  office,  he  has  written  this  book  fur  the 
information  of  some  of  his  brother  escrivanot. 
SupDose  Payne  the  constable  had  written  ■ 
hook  upon  the  office  of  constable,  woUld  that 
be  considered  a  book  of  authority! 

Mr,  DatiM.— This  is  a  book  of  the  satne 
description  as  Tmpey's  Practice,  which  wcalt 
take  as  our  guide. 

Lord  Ellenborough  (to  Mr.  Gloster).— You 
saw  this  Look  in  the  island  ?— Yes,  I  think  I 
did. 

Lord  E//Mh>nM£A.— Then  it  stands  on  th» 
same  footing  as  the  others, 

Mr.  Garroo'. — Very  much  so,  my  lord. 

Mr.  Dallas. — War  having  broken  out  be- 
tween  England  and  S|<ain  since  this  lransao> 
lion  took  place,  the  present  relative  inten- 
tion of  the  two  countries  places  us  under  pent- 
liar  difficulties. 

Lord  Ellenborough.^l  am  ready  to  take  il 
with  allits  defects. 

Mr.  Laaiei.—  l  am  now  going  to  nut  in 
another  practical  book,  something  like  our 
Crown  Circuit  Companion,  (to  Mr,  Gloslei) 
Is  the  Elizondo  a  book  of  authority  i— Yes,  it 
is  :  I  mentioned  it  before. 

Mr.  iaaw.— We  only  wish  to  have  the  fonh 
of  the  petition  for  the  infliction  of  torture. 

Mr.  Glo$ter.—l  cannot  say  that  1  can 
translate  it,  because  of  tlie  number  of  legal 
terms. 

It  was  read  by  the  Interpreter  as  follows : 

EUtondo  Praetka  Vnioennl,  fol.  «73.-- 
"  A  petition  requesting  torment  on  the  ground 
of  defeciive  proof.  J.  in  the  name  ufU.  In 
the  cause  that  in  my  behalf  is  prosecuted 
against  D.  for,  &c.  1  declare  that  the  pruol's 
for  evidence  being  seen  hy  your  honour. 
broucht  forward  in  my  behalr,  that  you  will 
be  pkased  to  order  an  inllictiun  of  torture  o'n 
the  said  D.;  it  being  butjuilice,  and,by  car- 
rying^nlo  execution,  a  favour.Uile  result  may 

Mr,  DaUat.-~Vfe  will  now  proceed  lo  the 
evidence  under  the  mandamus.  We*  shall 
firstreadths  Act  of  Process  inconsequence  of 
the  ioformaiio3  laid  before  Moeial  ricton,  his 


.'ilS]  46  GEORGE  III.        Proceeding$n^in}t  Thonms  Picion,  Esq.        [5IG 

ordering  the  dbmrnttmeAt  of  tiii^  Calderun, ;  by  ih«  Rtcnf  iljtioil ;  thc^  never  retort  M  th^ 
^nd  referring  the  cto^e  to  Mr.  firgorfat.  |  )aw^  ^f  Old  S^min,  bnt  wtiere  the  code  of  th^ 

The  Act  of  raocES*  was  head.  ,  „  .     k«//  -i  .VLIjl      t a    ^^  j 

ro^^  u  «  Qua  1  1^"'     Elunff'trtmgh.'^l    understand    j'ou, 

t^*^®  »i  p.  a«»J  il,^t  ^here  the  Kccopihcion,  which  Ihej  re- 

Mr.   Diiiias.^  If  your  ]urd«(hip  pleases,  wc  j  lerrctl  ti)  in  prcrereiicc  to  the  law  of  Spain,  is 

will     now    take   tUe    depo^'iKiuns    in   urdcr ,  silent,  I hev  may  rt-for  to  the  law  of  Spain. 

as  they  are  numbered,  afid  tbc-y  can  be  en-'      Mr.  Gurrtm- — We  put  it  more  strongly: 

icrcd  as  read.  ;  we  put  it,  thjlt  the  law  liinding  upon  a  Spanish 

Mr.  Gitrrnv. — I  doubt  whether  they  can    colojiy  i^  the  Itecnpilacion,  although  there 

be  received:   it  does  not  appear  that 'these    inny,  pprhap%  be  an  extreme  case,  which  may 

were  ever  communicated  to  the  dcfbudant,    render  it  nuccs^ary  to  resort  to  the  law  of  Old 

-----  «:»         • 


and  that  he  acted  upon  them. 
Mr.  D<i//uj.— Yfs,  they  were. 
Ijord  £//irn6iir0ii^A.— lundrrsfood  thMlhey 


Spam. 

Lord  FMenbaremgh. — You  recollect  it  has 
been  swum  by  this  gentleman,  that  thai  is  the 
meant  to  prove  such  cunununitation ;  vou  ■  nile;  but  it  will  le  for  the  jury  to  say  whe- 
mav  as  well  lay  the  foundation  now,  Mr.  thcr  they  arc  i^atisfird  that  the  evidence  of 
Dallas.  I  Mr.  GluMcr  is  cimchisive. 

Mr.  Zaa-ff.— Itdoes  appear  from  Begorrat's  j  Mr.  Oarrov.-^\i  is  verv  important  to  tieat 
Act,*  that  all  these  proceedings  were  laid  be-  '  in  mind,  ihat  the  date  of  Mr.  Oloster's  know, 
fore  the  governor,  previous  to  his  signing  the  ,  ledge  of  the  laws  of  I'rinidad  commences  I'n 
order.  I  ISO^t,  long  5iib<irquent  to  this  transaction; 

hurflFJUnhiyroUph. — ^That proves  that  some-  ,  and  that  he  did  not  know  of  these  bookH 
thinp;  was  laid  bcture  liim.    Wtiorcubuuts  do  ,  being  in  existt.nce  at  the  time  thiscirrum- 
you  fmd  the  signature  of  goncril  Piclun  ?         .  stance  occurred.     I  think  it  !>tantls  so  at  pre- 
Mr.  Oarron:. — To  the  order  fur  intlicling    sent;  but  We  had  better  have  that  ascertained. 

^^'If'^'Vi'i;         tv  II  .    i  Mr.  GAu/rr  rc-called. 

Mr.  Da f Jus. — W  e  now,  my  lord,  mean  to  [ 

tead  the  d«'posiiions.  j      Mr.  Cflrrmr.— When  did  yoti  firbt  arrive  in 

Mr.  Garrou.^As  there  is  to  be  a  •special    Trinidad  .' — <in  the  thinl  of  Jknuary,  1803. 

verdict,  I  may  perhaps  save  a  good  deal  of       IVeviuus  to  that  date  \ou  did  not  even 

time.    I  apprehend  thai  tlieir  ohjcct  in  pro-    know  of  the  cNi-tcnre  of  those  books? — No, 

posing  to  read  these  depositions  is,  to  show    lor  my  visil.s  to  the  colony  previous  to  that, 

that  theic  was  strong   suspiticn  that  Lui«a    ^'crc  only  for  a  ^eek  or  ten  days  and  liot 

Calderon  must  have  been  concerned  in  the    more. 

robbery;  that  is  ccrlainlj*  the  result  to  be  ob-  I      You  did  not  know  any  thing  more  of  them 

tainedVrom  the  di'posiiiun^;  and  I  liave  no    than  if  t!uy  li;id  been  books  in  the  Persian 

objection  that  my  k-ariuil  friend  should  so  :  lanpiagc,  uhich  hud  never  travelled  out  of 

take  it,  or  that  any  depositions,  prior  to  the  :  their  own  tonntry,  and  you  had  iirter  tra- 

sigiialurc  of  gciural  Ticlon,  which  he  may  !  veiled  into  tlicirs  * — 1  did  not;  1  had  no  occa- 

think  will  conduce  to  that  end,  should  be  en-    sion. 

sworn. — Examined  by 
lurrison, 

give  us  leave  to  insert  them  ?  IIow  Ion;;  have  you  known  Trinidad? — I 

Lord  Ellenhorov^h. — ('(Ttainly ;    but  you  j  have  knuwii  it  since  the  year  1803  ;  I  arrircd, 
must  be  very  guarded,  for  there  are  some    I  believe,  at  the  «anic  time  as  Mr.  Gh^sler. 
which  arc  extremely  trivial.  How  lung  have  you   known  the  Spanish 


tered  as  read.    It,  upon  forming  the  spccia      riv.  i>^i  .    ;    ?' 
verdict,  they  omit  any  which  it  may  by  us  be  j  » i  *^  it 

thought  material  to  insert,  your  lordship  will  j  -     .     < 


Mr.  Oarrotc. — Some  there  are,  which  arc 


\Vc<t  Indies  ?— Ever  since  I  Was  born. 


neither  evidence,  nor  any  thing  like  it.  |      IIow  many  years  have  you  been  acquainted 

Lord  EUenifOfOugh.^l  press  this  upon  you,  '  with  them  r--I  was  born   in  South  America, 

because,  if  it  be  not  attended  to,  the  special    where  the  *"  Uigulations"  and  **  West  India 

verdict  will  be  sent  back  to  be  corrected.  i  Laws'*  are  in  fcrce. 

Mr.  Garrouf. — If  it  should  become  neces-  I      What  was  your  situation  there? — I  have 

sary,  your  lordship  will,  I  dare  say,  allow  us 

to  have  the  use  of  your  notes  ? 


Mr.  Da/Zai.— That  being  understood,  I  be- 
lieve we  have  nothing  more  to  trouble  your 
lordship  with. 

Lord  EUenlorovgh, — I  have  made  a  note 
that,  on  the  requisition  of  either  party,  any 
deposition  or  document,  vhich  is  legal  eri- 
lirnre,  is  to  be  inserted  in  the  special  verdict. 

Mr.  Garrcnp. — My  lord,  I  propose  to  call 
a  witness  to  sho'.v  that  the  island  is  governed 

♦  See  it  p.  340. 


been  in  four  situations ;  1  was  brought  up  to 
the  law. 

L(5rd  fMcnhoroitgh. — Y'ou  practised  in  the 
profession  of  the  law  ? — Y'es,  as  an  advocate. 

Mr.  Harrison. — Where  have  you  prac- 
tised .' — At  ^anla  Fe,  the  capital  of  the  new 
kinpdom  of  Grenada. 

Have  you  been  in  various  parts  of  the  Spa- 
nish West  Indies  \ — I  have  been  in  several 
parts. 

Enumerate  those  parts  of  the  Spanish  West 
Indies  in  which  you  have  been? — 1  have  biren 
in  the  greatest  part  of  the  new  kingdom  of 


SIT]  Jiir  a  Mii^tf^tliKi^ 

Cremd>j  inthc  province  ufCaiaccu;  ID  the  I 
isUod  of  Portu  Rico ; '  iu  ibe  ilsvuuwb ;  io 
Cuba,  and  in  Hew  Spain.  ' 

Are  you  able  to  uy,  tlial  you  ire  tcqiiainled 
witb  llie  laws  of  ilie  Spauibli  West  ludiet  I—  I 
I  thick  Ism.  I 

Vou  have  atudied  tliepi  in  fact  ai  your 
proficsaiaii  1 — Yps,  I  have.  | 

Take  that  hook,  and  Ktate  to  his  lordship  ' 
«id  Hie  jury,  whether  that  is  ibe  bunk  yuu 
OMUidcr  as  cont;iiiiiii|;  the  Uw  tor  the  govern- 
picntut  the  Spanish  WeEt  Indies? — [  tunc«i*e 
|bJ|  ttpok  cuntaiiu  piiiicij'f lly  the  laws  of  i 
file  potuoiea  u(  South  America ;  Ibis  hook  i 
pT'vicipallv  Tctiiecls  the  goveramcat  ul'  itie  ' 
Wui  Joiliea. 

Lord  Eli^nboroagi.—Wb&l  is  il  called  ?— 
The  Eecopilaciun  of  llie  laws  of  India,  relatiifs  j 
Iu  Siiiilli  AiDtricH,  unlcied  ti  be  prioted  and 
published  by  liis  Must  Catholic  UajcslJ*  Ki#g 
Charles  the  3nd. 

—Arc  you  acquaiuled  wi(h 


s  of  il)4t  book  f — Yes , 
Bay,  more  ur  Ics^ :  I  may  have  turgot  jiart  of 
them. 

Is  iheic  any  thing  thatjnslifics  or  alludes 
to  torlures!— ~Nu,sir  1  according  to  my  khow> 
ledge  of  it,  ihcre  i.^  nut  aay  thing. 

Docs  yuiir  knonlidge  of  the  Spanish  West 
Indies  enable  vou  lo  uy  whether  lorlure  is 
there  exerciseu  under  the  Spanish  eovcrn- 
fOfUH,  and  considered  as  pari  of  the  Taw  ? — 
To  luy  knowledge  il  never  was  exercised  or 
practised  in  the  province  <if  Caraccas, 

You  ate  acquainted  with  the  piaclice  of 
the  Spanisli  kw  in  the  new  knigdum  of 
Grenada.' — Yes,  in  the  province  ol' Caraccas. 

Is  that  the  Caraccas  to  which  the  flppcal 
lie*?— Yes;  Santa  Ffe  was  the  capital  nt  the 
kingdom  of  Caraccas,  and  is  newly  ettablislicd 
within  these  few  years. 

Was  it  in  Culia  ?— I  do  not  know,  beeausc 
I  passed  very  little  time  there,  only  two 
niontlis  in  the  harbour  uf  Cuba. 

Was  it  in  I'otlo  Iticu  ( — I  have  been  more 
!(here — I  never  heard  huch  a  thing. 

Did  you,  in  any  of  the  ulanils,  or  in  any 
part  of  the  Spanish  West  Indie.^  hear  ol'  tlic 
practice  of  torture  upon  any  ptrstni,  or  by  any 
person  ? — No,  I  never  lieaid  that  it  was 
practised. 

Could  it  have  been  practised  without  your 
Rowing  it  bj  wiine  means  or  ullier  f  —  I  tiiii^k 
Jt  wogldhavt'  been  known ;  it  could  nut  have 
been  in  general  practice,  I  am  quite  certain 
of  that. 

Could  they  Iihvc  put  persons  to  the  torture 
without  it  coioinii  Iu  yonr  knowledge  uinie 
way  or  other?— Xo,  I  di>  not  believe  llicy 
could. 

Lord  Elknborottgh  — It  could  not  have  been 
the  general  practice  without  your  knowledge? 
Certainly  nut,  my  lord. 

Mr.  tturrua-. — Uad  they  any  instninients 
£>r  ipflictii^  Uic  luriure  in  any  of  the  gaols 
«r_pl9ces  uf  custody,  for  llie  purpose  of  indict- 
ing il  upon  oftindersi'— No,  I  never  *aw  any. 


A.  p.  iSQ^  [$I8 

In  your  jud^ent  a*  « itvja,  could  tor- 
ture be  l«gal(y  inflicted  in  the  Vpuilfli  Wf»t 
Indies? 

Lord  EUmborougi. — I  do  itot  think  ttift 

J  tie  question  ihoul^l  be  ao  puL  Vou  may  uk 
ini  whether  he  kqofs»nyIaw  tliat  aut)i'o- 
riresthe  practice. 

Mr.  Ifarritoa. — As  a  lawyer,  4o  you  If^Vjr 
any  law  that  justifies  the  inSicLibn  of  iortiifs 
jn  Uic£panisli  West  Indies?— I  think,  if  thera 
was  any  delieicncy  iii  the  law  aclfially  existing 
in  the  West  Indict,  for  some  partKular  Crimea 

Mr.  Garrmr. — Tha  quegtion  which  that 
gentJefitaD  lias  put  to  yuu  is  (his:  according 
to  tlie  law  as  you  know  il,  could  totturs  ^e 
Icgaily  M>9icte<I  ? 

all.  i^arritoa.—Tio  you  know  any  law 
aiil'lioridng  the  Infliction  of  torture  ? — Yea; 
JJiefe  is  an  ancient  laiv  of  nm,  or  }aS6,«r 
lhei:eaboup  (I  am  not  precise  in  the  ^iifi 
w|iich  aiittiorizes  the  inBiction  of  torture. 

>Vbere  |9  tjia|  lafr  ?  It  ts  Ihe  law  uf  Pfr^- 
.das :  it  is  a  la^  belongine  to  Uld  i\mu. 

i'hen  in  the  lav  of  Did  Spain  tlieie  ue 
parts  that  jii»tify  the  inSiction  of  torture  in 
certain  cases? — Certainly ;  but  if  yuu  will 
give  ine  leave  to  cntumcnt  upon  it,  I  will  jo 
so.  One  celebrated  author  uf  Old  Creiu4p> 
in  ^pain,  speaking  of  torture  says,  "  the  tor- 
ture in  Ihe  Spanisli  settleoicnts  was  held  ia 
general  abhorrence;  and  I  du  nnf  think  ajqf 
Body  will  endcuv<iur  Iu  indict  it." 

Mr.  Dal'tit. — 'rhis  is  not  evidence. 

Lord  ElUnbtfroug/i.—llaxing  been  conyerp- 
ant  with  a  great  pait  of  the  iipanisb  West 
Indies,  lie  does  not  know  an  instance  of  tbe 
torture  having  been  inflicted ;  he  says  he  lias 
heard  of  the  old  law  of  ISCO,  kut  which  Kai 
got  into  such  disrepute,  that  il  is  he.ld  in 
abiiorrenrc. 

Mr  Garrofc— Did  you  ever  know  the  liyr 
of  13tK>  acted  upon,  or  coiiudered  as  binding 
on  any  body  in  the  Spanislt  West  Indies  ? — 
No,  I  do  nut  consider  it  s^^  binding. 

Lord  EUcaborpugh. — Was  it  ever  in  jojir 
time  acted  uptin,  or  considered  as  binding  in 
the  Spanish  We>l  Indies?— No.  1  belicvo 
not ;  the  laws  of  Partidas  are  so  uld,  and  <\e 
have  other  laws. 

Mr,  Genow.— You  say  that  you  found  it 
in  reading  a  treatise  upuu  the  subject  ;  but 
that  in  practice'  il  is  not  followed;  though 
the  laws  of  I'arlidas  would  justify  llie  suppo- 
sition uf  torture  having  been  used  ? — Yes. 

Lord  £J/enWon£A.—alr'Dallas,you  should, 
by  some  means  ur  other,  hIiow  that  il  is  the 
ejitfjng  law :  it  is  too  much  lo  found  jrour 
case  iipun  sn  old  a  book. 

Mr.  J)uUat.—lAy  lord,  the  observation 
would  be  strong  if  our  case  rested  solely  on  & 
law  so  ancient  as  12GU. 

Lord  EaenbonMgk.—lbii  question  "  what 
is  the  law  ihat  prevails  V  must  go  lo  thcjury 
independently  nf  tlie  other  fjcls  of  the  ease. 
Jt  will  be  for  them  to  say,  whether  there  was 
any  Itw  in  force  .ifM^^  jjuthoiittd  .tl^  mflu:- 
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tion  of  toitura  in  the  Inland  of  TriniAad. 
Thftt  must  be  sUted  u  a  fact :  I  thought  it 
would  have  been  admitted  one  way  or  the 
other  without  cootett ;  but  as  there  is  coo- 
flictiDgerideiicey  I  cannot  dispose  of  it,  and  it 
nust  therefore  be  left  to  the  iunr.  We 
caoDot  find  evidence;  we  mu&t  find  facts; 
it  mist  be  dispMed  of,  otherwise  the  verdict 
would  be  imperfect 

Mr.  De^.— Then,  if  that  be  the  case,  we 
must  give  further  evidence  upon  this  point. 

Dam  Pedro  de  Vargoi  cross-examined  by  Mr. 

DaUat. 

You  ssy  you  have  practised  as  an  advo- 
Mte?— -Yes. 
For  what  length  of  time  ? — ^Two  years. 
Two  years  only.  In  what  court  ? — In  Santa 

You  practised  for  two  years  only,  as  an 
advocate  in  Santa  Fi,  and  your  whole  expe- 
rience 15  derived  from  vour  practice  dunng 
that  period  ?— I  must  tell  you,  that  those  who 
study  the  law,  are  obliged  by  the  laws  of 
Spain  to  study  for  the  space  of  five  years ; 
al\er  that  they  must  practise  two  or  three 
jrears ;  and  after  that  they  are  examined  in 
full  audience ;  and  after  that,  if  approved  of, 
they  have  a  licence  to  practise ;  alter  I  was 
approved  of,  I  practised  two  years. 

Then  the  extent  of  vour  experience,  as  far 
as  practice  is  concerned,  is  those  two  years  ? 
— Yes. 

You  have  produced  a  hook,  which  you  tell 
us  contains  regulations  for  the  government 
of  the  Spanish  colonies:  Is  there  any  part  of 
that  book  which  directs  what  the  procc^^d- 
ings  should  be  when  a  person  is  apprehended 
for  theft  ?  Turn  to  any  part  that  directs  what 
is  to  he  done  in  a  case  of  robbery  ? — I  think  I 
can  produce  some;  but  there  are  three 
volumes;  it  will  be  something  ditlicult.  You 
intend  I  should  produce  only  one  instance  ? 

I  want  to  know,  whether  those  books  con- 
tain any  directions  to  the  criminal  judge,  how 
to  proceed  in  matters  of  robbery,  or  of  cri- 
minal accusation? — I  am  not  prepared  for 
that;  but,  notwithstanding,  let  me  see  if  I 
can  6nd  it. 

_  Will  you  swear,  that  there  is  from  the  be- 
ginning to  the  end  of  those  three  volumes, 
a  single  passage  that  fcrhidt  the  application 
of  torture  in  the  Spanish  colonies  in  any  case 
whatever  f — In  the  Spanish  colonies  I  bielieve 
there  is  nothing— not  any  law. 

You  will  not  swear  there  are  in  those  three 
volumes  an)r  passages  that  directly  forbid 
tlie  application  of  torture  in  any  Spanish 
colony?— It  will  be  very  difficult  for  me  to 
have  all  the  laws  in  my  head,  I  think  there 
is  none,  except  for  a  slave. 

When  did  you  arrive  in  this  country  ? — I 
arrived  in  irD9, 1  believe.  I  am  not  quite 
certain. 

That  was  before  the  peace  was  concluded 
hetweeft  France  and  Spain  ? — Yes,  I  arrived 
'«ie  In  England  in  1799. 
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Did  you  give  in  your  name  at  the  secretary 
of  staters  office,  under  the  Alien  actf — I 
think  I  cannot  answer  that  question. 

Lord  EUcnhoroMgh, — ^You  must  not  ask 
him  that  question.  He  may  subject  himself 
to  penalties ;  I  think  it  should  not  be  put 

Mr.  Delims. — Did  you  at  anv  time  doss  in 
this  country  by  the  name  of  Smith  r—Yes» 
I  did. 

You  passed  not  bv  your  own  oame^  but  by 
the  false  name  of  Smith  ? — ^Yes,  I  was  en- 
tered in  the  office  of  the  secretary  of  state 
at  that  time.  I  believe  lord  Hobart  was  se- 
cretary for  the  colonial  department ;  and  it 
came  to  the  knowledge  of  the  secretary  of 
state  at  that  time,  before  the  peace  in  1801. 

Have  you  been  at  any  time  employed  by 
colonel  Fullarton,  in  takine  examinations 
against  general  Picton  ?~I  believe  not,  I  was 
not  employed  officially. 

I  repeat  the  question  to  you :  upon  your 
oath,  have  ynu  not  been  employed  by  colonel 
Fullarton,  to  take  the  examination  of  diffi:rent 
persons  against  general  Picton  ? — I  have  been 
employeuas  an  interpreter  by  colonel  Fullar- 
ton, and  gave  him  the  assistance  of  my  legal 
advice ;  he  appointed  me  as  his  assessor. 

Have  you  been  employed  by  colonel  Fullar- 
ton to  take  the  examinations  of  diffisrcut 
people  against  general  Picion  ?— I  was  em- 
ployed. 

You  were  employed  by  colonel  Fullarton 
as  an  interpreter,  to  take  these  examinations  P 
—Yes. 

Mr.  Garraw. — There  were  persons  who 
spoke  the  language  with  which  you  are  con- 
versant, and  you  assisted  to  translate  what 
they  said  ? — Yes. 

Lord  ElUnborough. — We  will  now  proceed 
to  the  evidence  collected  under  the  Man- 
damus. 

Mr.  Dalhs. — We  thought  it  stood  upon  the 
Minutes ;  in  consequence  of  which  I  stopped 
my  address  to  the  jury,  which  otherwise  I 
should  not  have  done. 

Mr.  G arrow. — When  these  dcpositk^ns 
shall  have  been  read,  can  the  result  of  them 
be  more  than  that  there  was  strong  reason  to 
suspect  that  Luisa  Calderon  was  implicated 
in  the  rohbery  ? 

Mr.  Duilat.—This  is  quite  a  different 
point ;  this  is  as  to  the  law. 

The  Examination  of  the  Honourable  St. 
IIiLAiRE  DcGOBRAT  rt^^[Vide  mniif 
p.  986.] 

The  First  iif\een  Questions  and  Answers  on 
the  Examination  of  Francisco  de  Far- 
fan  read — [Vide  atUi,  p.  299, 300.] 

Lord  ElUnbmwigh.'-Thtre  is  no  point 
made  about  her  aee  is  there  ? 

Mr.  Garraw, — No,  my  lord. 

Lord  EUcnborough, — It  appears  clear,  that 
there  was  no  assessor  in  the  island. 

The  remainder  of  the  Examination  of  Fran- 
cisco DE  Farfan  read— [TidW  anii,  p. 
300.] 
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Lord  EUenharokfh. — Do  you,  Mr.  Dallas, 
call  any  parole  evidence  to  prove  torture  to 
have  been  practised  in  any  otoer  parts  of  the 
Spanish  settlements  ? 

Mr.  Da/^.— No,  my  lord ;  I  hare  no  other 
evidence. 

Mr.  Gtfyrov.*— Gentlemen  of  the  Jury— 

Lord  EUenborough.  —  Mr.  Dallas  vras 
stopped,  when  a  special  verdict  was  agreed 
upon;  I  ought  therefore  now  to  hear  him 
upon  the  contradictory  evidence  as  to  the 
law ;  if  I  hear  you  now,  I  thereby  preclude 
Mr.  Dallas  from  making  any  observations 
which  he  may  think  necessary  upon  that 
point. 

Mr.  DaUas,-^!  had  not  concluded  my 
address,  when  I  was  stopped  by  the  suggcs> 
th>n  of  a  special  verdict. 

Lord  Ellenbarough, — It  rests  with  yon ;  but 
it  must  always  be  understood,  that  I  cannot 
pot  down  contradictory  evidence. 

Mr.  DalUu. — I  understood  it  was  agreed  to 
be  a  special  verdict. 

Lord  EUenborough. — Yes;  but  if  there  is  a 
contradiction  in  the  evidence  it  roust  be  left 
to  (he  iury  to  determine.  Perhaps  it  will  be 
as  well  that  both  parties  should  comment  on 
the  question,  whether  the  law  of  torture  did 
exist  in  Trinidad  or  not.  The  jury  will  then 
dispose  of  it  one  way  or  the  other,  and  the  spe- 
cial verdict  will  be  framed  accordingly. 

Mr.  Dallat. — Gentlemen  of  the  jury,  I  can 
hare  no  objection,  under  his  lordship's  direc- 
tion, to  take  the  course  now  marked  out  for 
me;  and  Indeed  I  should,  stall  events,  have 
been  entitled  to  address  you  again. 

Mr.  Garrow, — As  we  are  in  this  stage  of 
the  business,  I  think  it  will  be  as  well  ifyour 
lordship  will  add  to  your  notes  that  Vallot* 
had  been  gaoler  ten  years,  and  that  during 
his  time  there  had  been  no  torture,  nor  any 
instrument  of  torture,  in  the  gaol. 

Mr,  Dallas, — ^I'hen  the  whole  of  his  evi- 
dence must  be  read. 

Lord  EUenborough. — You  gave  evidence  by 
VargaSy  and  you  ought  to  have  followed  it  up 
then. 

Mr.  Garrow, — My  lord,  I  stated  that  I  had 
many  witnesses  to  prove  that  no  torture  was 
aver  practised ;  but  as  it  is,  I  have  no  wish  to 
liave  Vallot's  evidence  read. 

Mr.  Dallas, — Gentlemen  of  the  Jury ;  The 
case  is  now  confined  to  a  single  point,  and,  as 
I  stated  to  you  before,  I  have  no  objection  to 
adopt  the  course  chalked  out  for  me  by  his 
kmuhip.  But  at  all  events  I  should  most 
midoubtedly  have  been  entitled  to  address 
you  again  upon  a  part  of  the  case,  I  mean 
upoo  the  evidence  which  my  learned  friend 
has  adduced  in  answer  to  mine;  for  upon 
evidence  of  that  sort,  in  any  court  and  in  any 
prosecution,  it  would  have  been  open  to  me 
to  animadvert. 

Reduced  as  the  case  now  is  to  a  single 
- —  * 

**  Sfs  his  evidence  cmU,  p.  t78. 
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pointy  I  will,  under  his  lordship's  corractioD, 
state  what  I  conceive  to  be  the  only  question 
for  your  decision — a  mere  question  of  fact, 
and  involving  no  legal  considerations— name* 
ly,  whether,  upon  the  evidence  before  you, 
you  can  upon  your  oaths  declare,  timt  by  the 
law  of  Spain  torture  was  not  applicable  in  the 
island  of  Trinidad  in  any  case,  the  circuoH 
stances  of  which  corresponded  with  thoee  of 
the  case  of  Luisa  Calderon ;  or  whether  by  the 
law  of  Spain,  the  criminal  judge  could,  in  any 
instance,  order  the  infliction  of  torture. 

I  confess,  I  thought  that  upon  this  point  I 
had  made  out  an  extremely  strong  case  in  be- 
half of  the  defendant  general  Picton :  I  did 
not  content  mvself  with  calling  persons  who 
had  practised  tor  a  longer  or  shorter  period  of 
time  in  the  Spanish  colonies ;  but  I  produced 
before  you  the  works  of  different  authors—* 
some  beinj;  commentaries  on  the  laws  of 
Spain  by  distinguished  practitioners  of  those 
laws,  others  containing  decisions  which  had 
from  time  to  time  taken  place:  and  I  also 
established  the  important  fact,  that  it  was  the 
bounden  duty  of  those  who  were  concerned 
in  the  administration  of  criminal  justice,  to 
consult  these  books  as  containing  the  rulea 
by  which  their  conduct  should  be  regulated; 
You  cannot  forget  that  I  called  before  you 
Mr.  Gloster,  who  has  been  attorney-general 
of  that  island  ever  since  the  year  1803,  and 
who  has  told  you,  that  these  are  the  books 
which,  from  his  first  connexion  with  the 
island,  have  been  constantly  resorted  to  by 
the  advocates  who  practise,  and  by  thejudges 
who  decide  in  the  courtsof  Trinidad,  as  being 
the  standing  incontrovertible  authorities  ac- 
cording to  which  the  law  is  to  be  adminis- 
tered. Nor  do  I  think  that  such  testimony 
will  easily  be  got  rid  of  by  the  observation 
that  Mr.  Glosters  experience  commences  only 
in  1803— a  year  after  the  torture  was  in* 
flicted  upon  Luisa  Calderon— for  I  apprehend 
that  it  will  require  more  ingenuity  tiian  even 
my  learned  friend  possesses  (and  he  possesses 
as  much  as  any  man  livins)  to  persuade  you 
that  all  these  different  volumes  which  state 
the  application  of  torture  to  be  strictly  legal, 
and  which  contain  the  very  foundations  of  the 
colonial  jurisprudence,  have  found  their  way 
into  the  colony  between  December  1801,  when 
this  transaction  occurred,  and  January  1809, 
when  Mr.  Gloster  arrived  in  the  isknd— a 
conclusion  to  which  it  is  not  in  the  power  of 
my  learned  friend  to  lead  any  man  possessing 
common  sense.  I  place  myself  therefore  upon 
this  ground,  which  will  firmly  support  me— 
that  if  Mr.  Gloster,  when  he  arrived  there  in 
1803,  found  these  books  in  the  hands  of  mem- 
bers of  the  courts,  and  saw  them  daily  referred 
to  by  magistrates  administering  criminal  jus- 
tice, it  will  be  evidence  satisfactory  and  con- 
clusive to  every  reasonable  mind  that  they 
were  not  then,  for  the  first  time,  introduced 
into  the  island ;  but  that  for  a  long  period  an- 
tecedently to  this  particular  transaction,  they 
must  have  been  daily  consulted  bv  aUper<f 
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I  encmged  in  tbo  adninitlntion  of  fustice ; 
And  of  this  I  ^m  nun  that  no  reasonable  doubt 
oan  be  entertained.  The  caie  therefore  in 
point  «f  proef  tlandtthiis:  A  great  number 
«f  different  books  have  been  Is  id  before  you, 
poblished  at  various  periodii,  some  of  very 
•Bcient,  some  of  modern  dale,  and  one  as  r#e- 
otnt  m  1795.  And  what  do  we  learn  from 
themf  That  (as  far  as  we  oan  derive  any 
light  from  ttiose  nuarters  to  which,  on  such 
•ubjeets  we  usually  look  for  information, 
Damely,  the  works  of  distinguished  civilians 
writing  upon  tlie  jurisprudence  of  their  coun- 
ixj)  according  to  the  unanimous  declamtiun 
efTthese  authors,  by  the  law  of  Spain  torture 
mav  be  administered.  What,  then,  becomes 
of  the  evidence  ol'this  gentleman  (upon  whose 
testimony  I  shall  presently  observe,  as  well 
ms  upon  the  circumstiinces  under  whioh  he 
has  this  day  presented  himself  before  a  court 
of  justice)  who  tells  you  that  he  remembers 
Ml  ancient  law  of  Partidas,  which  passed  in 
1460,  and  would  lead  you  to  believe  that  no 
such  thing  as  torture  lias  been  known,  that 
the  very  sound  of  the  word  has  hardly  been 
heard  in  Spain  since  that  period  t  I  ask  you, 
gentlemen,  what  becomes  '>f  an  assertion  so 
rashly  hazarded,  when  you  recollect  the  dates 
of  all  these  successive  authorities,  which  re- 
fpesent  the  continueil  law  of  Spain  to  be  such 
as  I  have  stated  ?  1  stand  therefore  u}*on  this 
fact,  and  I  call  upon  you,  in  the  oonscientious 
diKharge  of  your  duty,  when  your  calm  un- 
biassed decision  is  so  ^natenal  to  general 
i*ictoa,  to  proceed  with  the  utmost  caution, 
and  -to  say  whether  I  have  or  not  proved  to 
the  satisfHCtioii  of  every  reasonable  mind,  that 
this  kw  of  the  mother  country  ap)>Iirs  even 
to  its  disLint  posM^<^sion8  ond  remote  colonies; 
and  that  with  reference  to  Spain  itself,  there 
Is  no  foundation  for  that  boUl  as^rtion  which 
this  witness  hazarded,  that  the  suppo»ed  le- 
gahty  of  torture  depends  merely  upon  au  an- 
oieot  law  of  the  year  1900,  which  has  long 
fallen  into  desuetude. 

All  these  authors,  down  to  4705,  state  that 
there  are  cases  (and  according  to  them  the 
present  is  one)  in  which,  by  the^|)anii>h  code, 
torture  may  lawfully  be  inflicted.  And  such 
being  the  fact  in  respect  of  8pain  itself,  let 
4IS  consider  whether  the  ca6e«tands  u|)on  any 
4liffiercnt  footing  with  regard  to  the  colonies. 
We  -have  proved  as  well  by  parole  evi- 
dence as  by  ttic  production  of  those  very 
books  which  are  the  sources  of'  Icnowiedge, 
«nd  to  which  'the  judges  themselves  must  ap- 
ply for  information,  that  by  the  Jaw  ot  Spam 
4orture  may  Im:  i  n fl  icted  u  pon  crinii nal s .  N  ow 
can  my  learned  friends  turn  to  a  smgle  pas- 
•age  in  which  any  distinction  is  even  at- 
ienipte\l  -to  he  taken  between  the  colonies  and 
the  mother  country?  they  have,  indeed,  endea- 
voured, by  examining  a  witness  to  the  contents 
of  these  volumes,  to  show  that  the  rule  which 
applies  to  Spain,  does  not  apply  to  the  culonicK 
of8pain  ;  but  when  I  And  it  laid  down  as  a 
flOBend  jp>po9ttioD,  that  in  Spain  the  torture 


is  legal,  and  there  being,  id  regard  to  the  colo- 
nies, no  eiceplion  which  breaks  in  ttpon  the 
scneral  rule,  this  is  sufficient  to  convince  mc 
that  the  law  is  the  same  in  both  places.  But, 
strong  as  it  is,  my  case  does  not  rest  even 
here.  How  is  it  affected  by  the  examination 
of  this  gentleman,  who,  according  to  his  own 
account,  is  a  graduated  advocate,  and  has 
practised  two  years,  and  whose  experience  is 
confined  to  those  two  years  of  his  practice  ? 
he  states  that  the  law  of  Old  Spain  does  not 
prevail  in  the  colonies ;  and  my  learacd  friend 
iajrs,  that  the  books  I  have  laid  hefitre  you  trc 
trash ;  and  that  they  are  produced  here  for 
the  purpose  of misleailing  you ;  why?  because 
he  holds  in  his  hand  a  compilation  of  laws 
which  contains  rules  for  the  regulation  p/  the 
Spanish  colonies,  and  which  lays  down  mayims 
for  the  conduct  of  those  who  are  to  administer 
the  law  in  those  ooloniee.  Mr.  Vargas  trils 
U9,  that  nothing  with  regard  to  torture  is  to  he 
fouud  in  that  book  :  I  might  say,  be  it  so; 
and  bince  nbthing  about  torture  is  to  be  found 
in  it;  that  book  may  be  put  out  of  the  ques- 
tion altogether.  But  I  am  standing  upon  a 
general  rule ;  and  if  that  book  which  he  has 
produced  contains  no  passage  in  which  an 
express  exception  to  the  general  rule  ia  to  be 
found,  the  production  of  the  book  is  a  direct 
corroboration  of  my  caae. 

You  cannot,  I  am  sure,  have  forgotten  ojvc 
quest! (in  which  I  put  to  the  witness  yhp  now 
sits  before  me.  I  colled  upon  this  ei^perieDccd 
jurisconsult  —this  ingenious  advocalc — to  dc- 
I  clarc  whether,  in  this  compilation  pf  the  laws 
of  Spain,  he  could  find  any  passage  thai  pre- 
scribes the  mode  of  proceediug  in  Uvc  c%tiit  of 
a  person  charged  as  u  priucipal  or  aoce^'^apy 
in  a  robbery  ?  lie  went  from  place  to  place ; 
he  turned  the  volume»  over  in  confuHon  pa^c 
^y  V^E^i  And  he  concluded  hisevidrnne  wiib- 
out  ret'prring  us  to  any  text  upon  the  bubject! 
And  I  must  say  that  my  learned  iricnd  has 
adopted  a  most  singular  couri^e  tor  uvcr- 
powering  the  testimony  I  liave  addjuced,  and 
in  which  I  pointed  out  each  page  and  pas- 
sage bearing  on  the  particular  point;  for 
three  volumes  Iiavc  been  produced  to  an 
advocate  (not  now  practising;  in  any  court 
of  any  colony  belonging  to  the  Spanish  em- 
pire) who  cannot  &x  upon,  or  point  out  oqc 
single  text,  not  only  as  to  the  matter  to  which 
he  has  been  called,'  but  even  as  to  aqy  o^u>r. 
But,  gentlemen,  you  will  remcnUjcr  tha,tij;wt 
this  further  question  to  him  *^  will  you,  .i^>Qn 
your  oath,  undertake  to  say,  that.  turtureJbevug 
consonant  to  tlie  general  law  of  Spain,  fiEoni 
one  end  uf  those  ibooks  to  the  .other,  thei;«  as 
a  biogle  passage  tluU  prohibits  it  Vrum  being 
applied  in  the  colonies  of  Spain  V*  He  .would 
not  undertake  to  say  there  was.  Then,  I  ac- 
aert,  thai  there  is  no  evidenoc  whateji^or  doli- 
vored  by  him,  ithat  can  be  put  in  opiK>»itioii 
to  the  evidence  given  on  the  other  side ;  be- 
cause our  evidence  is  positive  as  to  the.preva- 
kuce  of  the  system, -and  they  have  not  cited. a 
single  passage  fsoin  nn^'  aulboriLv,  pointing 
out  an  exception  to  the  general  rule. 
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OentleAvto,  Vargas,  virho  aftiean  now  io 
the  character  of  a  Spanish  advocate,  lias 
passed  under  another  name — that  of  Smith  ; 
Dut  under  the  nrcumstances  of  his  situation, 
I  scorn  to  detain  you  hy  any  peilsonal  obser- 
vations upon  him ;  I  trill  only  i^itiind  you  of 
his  having  b<5cn  employed  from  time  to  time 
in  going  bctwieen  colonel  Tullai^on  and  the 
witnessess.  In  a  case  so  ifnpoi^nt  to  the 
de^ndant,  and  afler  the  strong  poshive  evi- 
dence of  tlic  general  law  of  Spain,  I  ask, 
whether,  upon  the  production  of  a  book,  out 
of  whrch  not  a  singlfe  passage  has  been  read 
— upon  this  negative  evidence,  in  direct  op- 
position to  all  the  positive  evidence  written 
and  parole  which  1  have  produced — you  can 
conscicntidcsly  believe  that  t'he  Spanish  law 
did  not  sanction  the  application  of  torture  in 
the  case  of  Luisa  Colderon  ? 

I  am  sorry  to  have  troubled  you  at  so  much 
length  npon  this  single  part  of  the  case ;  but 
I  trust  it  will  be  imputed  to  mv  anxiety  that 
no  tnalerial  circumstance  should  escape  you. 


REPLY. 


Mr.  darrozt^.-— Gentlemen  of  the  Jury ;  It 
is  with  extreme  concern,  that  I  feel  myself 
called  upon,  at  this  time  of  night,  to  address 
to  you  any  observations  on  the  present  most 
important  case ;  but  the  manner  in  which,  on 
the  part  of  governor  Pictnn,  it  has  been 
thought  proper  that  his  defence  should  be 
Conducted,  and  especially  that  speech  which 
has  lately  been  delivered,  make  it  my  indis- 
pensable duty,  with  reference  not  only  to  the 
prosecutor,  but  also  to  the  honour  and  cha- 
racter of  our  country,  to  ttbuble  you  with 
some  remarks  upon  tlie  topics  of  which  my 
learned  friend's  speech  has  consisted. 

To  roe  my  learned  friend  hscs  been,  as  h'e 
always  is,  extremely  courteous;  Indeed  he  is 
the  last  man  to  volunteer  harsh  observations ; 
and  therefore  nothing  but  the  distress  of  his 
case  could  have  urged  htm  to  treat  the  gen- 
tleman before  me  in  the  manner  you  have 
witnessed ;  I  say  "  the  distress  of  his  case,*' 
because  unless  hrs  lordship  blots  oat  of  his 
notes,  and  you  erase  from  your  memories 
wlmt  this  learned  7*11  riscoaiti//,  as  my  learned 
friend  denominated  him,  has  stated,  general 
Plcton  has  not  even  the  slightest  shadow  of 
defence.  We  will  now,  gentlemen,  proceed 
'to  in^re  what  degree  of  credit  does  belong 
to  this  gentleman,  and  to  examine  thu  pre- 
tensions of  that  witness  with  whom  my 
learned  friend  has  the  courage  to  contrast 
hitn. 

Mr.  Vargas  tells  us,  thsLt  be  was  born  in 
Spanish  America,  that  he  was  bred  to  the 
profession  of  the  law,  and  that  he  practised 
in  that  profession  for  two  years.  These  two 
years,  saj's  Mr.  Dallas  tnumphanily,  com- 
prise the  whole  extent  of  his  experience;  but 
1  think  my  learned  friend  was  unlucky  in 
making  this  attack  upon  Mr.  Vargas,  Whose 
quaKfkations  as  a  witness  were  to  be  con- 
trasted with  these  of  Mr.  Gloster,  the  attor- 


ney-general of  Ttinidad,  and  counsel  of  the 
defendant.  Let  us  compare  their  respective 
merits.  The  one  is  a  roan  educated  from  his 
infjaincy  in  the  laborious  study  of  the  laws  of 
his  country,  and  speaking  the  language  in 
which  those  laws  are  written;  like  all  his 
countrymen  of  the  same  profession,  he  was 
under  the  necessity  of  practising,  for  a  consi- 
derable time,  in  the  courts  of  mferior  juris- 
diction*; he  then  underwent  an  examination 
before  a  full  court,  abd  on  obtaining  their 
certificate  of  his  fitness,  was  authorized  to 
manaj^e  the  concerns  of  others,  in  whidi  oc- 
cupation he  has  been  employed  two  yean : 
having  therefore  had  every  means  uf  investi- 
gating the  authorities  on  tliis  subject,  he  baa 
given  the  account  which  you  have  heard,  but 
which  my  learned  friend  has  not  stated  with 
perfect  fairness.  Mr.  Vargas  did  not  say, 
that  on  consulting  the  books,  no  written  law 
would  be  found,  by  which,  in  partkular  cases, 
torture  could  be  inflicted  in  Old  Spain ;  he  said 
that  the  Spanish  settlements  in  the  West 
Indies  were,  at  the  cession  of  Trinidad  to  the 
British  forces,  governed  by  a  separate  code  of 
laws,  which  we  have  put  in,  and  whidi  I 
showed  to  Mr.  Gloster,  and  not  by  the  lawi 
of  Old  S^ain.  I  observe  it  is  printed  by  au- 
thority,  in  1783,  expressing  itself  to  1)0  & 
"  Code  for  the  Itegidation  ot  the  Population 
and  Commerce  of  the  Colonies,"  published 
by  the  court  of  Madrid,  as  a  code  of  laws  by 
Which  their  settlements  are  to  regulate  them- 
selves. He  says,  that  on  lonkiog  into  this, 
he  finds  no  autliority  for  the  application  of 
torture  to  any  person,  under  any  circumstancea 
whatever ;  but  being  asked  whether  he  knowa 
any  text  that  justifies  the  infliction  of  torture, 
he  does  not  reply  like  a  rash  man,  as  my 
learned  friend  represents  him  to  be,  because 
a  rash  man  would 'have  said,  tliere  is  no  such 
text;  but  he  says,  I  do  recollect  to  have  some- 
where seen  an  edict  of  1260,  in  which  torture 
is  spoken  of  as  legal ;  but  I  state  to  you,  as 
far  as  concerns  the  West  Indies,  that  during 
the  whole  of  my  connexion  with  them,  I  have 
nri'er  seen  or  heard  of  the  infliction  of  tor- 
ture. He  went  on  to  say,  that  although  this 
was  formerly  the  law  of  Old  Spain,  yet  even 
there  the  good  sense  of  modern  times,  if 
it  has  not  entirely  abolished  it,  has  nearly 
done  so,  and  has  made  the  principle  of  tor- 
ture a  subject  of  contempt  and  abhorrence. 
He  did  not  state  that  the  torture  could  not,  iit 
any  case,  be  inflicted  in  Old  Spain ;  but  apply- 
ing h'nnself  to  the  colonial  law  which  he  had 
studied,  that  he  had  never  found  any  trace  of 
its  existence  in  the  West  Indies. 

My  learned  friend  designated  Mr.  Vargas 
by  tli6  words  **  ttiis  jurisconsult;**  let  us  see 
what  sort  of  juriscontutt  hi£s  appeared  on  the 
other  side.  You  have  had  Mr.  Gloster — to 
do  what?  To  disclaim  any  ability,  to  throw 
light  on  the  subject,  and  to  tell  you  that  he 
cannot  read  even  the  title  pages  of  the  books 
put  in  !  When  desired  to  translate  a  passage, 
which  from  my  acquaintance  with  the  Latin 
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uid  French  languaeet,  I  myself  could  have 
transUtedy  he  saia  he  could  not  do  to, 
because  of  the  law-phrases  contained  in 
it.  And  this  man,  who  cannot  translate, 
without  a  dictionary,  a  single  passa^  in  the 
Spanisli  books,  who  never  looked  into  the 
Spanish  law,  who  cannot  explain  the  mean- 
ins  of  a  pelition,  no  loneer  than  Ihc  oath 
which  my  iurd*s  crier  when  ne  called  you  into 
the  boa  administered  to  you,  this  man  is  the 
jmriscoHtult^  whose  testimony  is  to  send  Mr. 
Vargas  out  of  court,  and  upon  whose  autho- 
rity you  are  to  assert  the  existence  of  a  law, 
authorising  the  infliction  of  that  torture  which 
the  unfortunate  woman  before  me  has  suf- 
fered. 

Let  us  see  what  Mr.  Gloster*s  evidence  is : 
does  it  make  these  books  receivable  ?  I  am 
bound  to  say  it  dues,  because  they  have  been 
received;  but  his  lordship  will  forgive  mc, 
when  I  say,  wlilmut  fear  of  contradiction, 
that  thc^  arc  barely  within  the  pale  of  evi- 
dence;  lor  llipy  stand  upon  no  better  &up)K>rt 
than  tills, — tliut  tliey  were  spcn  in  an  cscri- 
▼ano*s  oflicc  in  Trinidad,  in  1803.  This  was 
at  a  time  Ion*;  subsequent  to  the  cruelties  of 
eovemor  Piclon — at  a  time  when  he  was 
Seating  up  for  any  authorities  in  which  such 
a  law  might  be  discovered,  in  consequence  of 
his  having  been  called  upon  to  make  retribu* 
tion  for  hH  misconduct — and  then,  this  gen- 
tleman comes  forth  (who  has  been  acting 
under  the  mandamus  as  the  counsel  of  ge- 
neral Picton,  with  what  propriety  and  deco- 
rum I  leave  it  to  himself  to  determine,  he 
being  attorney-general  of  Trinidad  at  the 
time)  and  says  ^*  I  saw  these  books  lying  in 
tlie  escrivnno*s  oflice  !" — 1  beg  his  pardon,  he 
goes  further,  und  suys  *'  I  do  think  that  once, 
at  the  council  of  which  1  have  the  honour  to 
be  a  member,  somebody  did  produce  one  of 
them,  and  quote  sumethinc  out  ot  it,  and  treat 
it  as  an  authority ;  not  neing  able  to  read 
Spanish,  1  am  myself  totally  ignorant,  whe- 
ther it  is  an  authority  or  not,  but  I  am  ready 
to  pour  in  upon  you  a  wheelbarrow- full  of 
sucn  authorities,  in  order  to  make  out  a  justi- 
fication of  the  infliction  of  lorture/'  Is  this, 
gentlemen,  the  way  in  which  a  defendant  is 
to  be  justified  in  an  English  court  of  justice? 

I  shall  demand  of  you  a  (general  verdict  of 
Guilty  because  I  am  sure  1  shall  satisfy  his 
lordship  that  (although  he  kindly  anticipated 
tlie  possibility  of  there  being  some  written 
law  which  might  make  this  a  fit  case  for  a 
special  verdict),  there  is  nothing  IcA  for  you 
to  determine  but  the  plain  naked  question, 
Guilty  or  Not  Guilty,  justified  or  criminal. 

My  learned  iriend  tells  you  that  his  client 
may  have  been  misinformed,  and  may  have 
committed  an  error  in  what  he  believed  to  be 
the  faithftd  discharge  of  his  duty 

Mr.  DalUu, — I  put  that  hypothetically,  on 

the  supposition  that  it  might  ultimately  be 

I  held  that  there  was  no  such  law  of  torture  as 

he  believed  to  exist,   and  upon  which  he 


Lord  ElUnhanmgk,^ThMX  should  ^be  lef^ 
for  a  motion  for  a  new  trial. 

Mr.  Gamtw, — My  learned  friend  says,  If 
you  should  be  of  opinion  that  there  is  ao 
Spanish  law  to  justify  his  client,  that  then,  al- 
though his  client  was  mistaken,  he  still  is  not 
responsible  because  he  has  acted  merely  ac- 
cording to  what  he  considered  tlie  fiutbfiil 
discharge  of  his  duty.  My  learned  friend 
thinks,  that  the  sufferings  of  this  poor  creature 
are  as  nothing,  that  the  governor  was  misin- 
formed certainly,  and  in  consequence  has 
been  led  into  an  error  in  what  he  oelieved  to 
be  the  faithful  discharge  of  his  duty.  Is  this 
so  ?  Let  us  see  how  he  came  there,  what  he 
was  called  upon  to  do,  and  why  he  was  placed 
there  by  that  excellent  person,  whose  name 
ha«  been  mentioned  by  my  learned  friend, 
and  upon  whose  memory  it  would  be  a  libel  tu 
say  he  had  left  instructions  the  meaninc  of 
which  could  for  a  moment  be  mistaken.  The 
instructions  he  received  from  general  Aber- 
crombie  arc  plain  and  intelliemle,  the  sub- 
stance of  them  is,  that  until  his  majesty's 
pleasure  should  he  known  as  to  the  laws  "by 
which  the  island  should  be  governed  there- 
after,  it  should  continue  to  be  governed  by 
the  old  laws ;  but  it  was  stated  that,  as  the 
island  having  become  a  Dritisli  settlement,  it 
might  be  extremely  inconvenient  fora  British 
governor  to  conform  altogether  to  the  old 
bws,  he  was  to  govern  according  to  them  us 
ntarltf  at  circymttances  would  permit.  My 
learned  friend  tells  you  that  governor  Pictou 
was  no  lawyer,  that  he  was  no  civilian,  nor 
had  he  maae  the  deep  researches  by  which 
Mr.  Attorney  General  Gloster  has  distin- 
guished himself;  but  even  if  he  had  not  these 
qualifications,  he  was  an  Englishman  and  go- 
vernor of  a  British  settlement,  and  before  tlic 
island  of  Trinidad  had  been  for  the  first  time 
cursed  with  the  introduction  of  an  instru- 
ment of  torture,  he  should  have  asked,  what 
law  English  or  Spanish  could  justify  him  iu 
making  this  unhappy  creature  his  victim. 
Having  an  English  heart  in  his  bosom,  he 
shouldnot  have  wanted  any  assessor  or  Juris- 
consult, but  he  should  have  made  that  his  ad- 
viser, and  should  have  followed  its  dictates. 

But,  gentlemen,  how  has  he  been  acting  in 
this  business?  and  who  is  it  that  has  imposed 
upon  him  ?  It  is  said,  **  You  do  not  see  him 
acting  with  malice  towards  this  particular  in- 
dividual ;"  that  is  not  the  thin^,  but  it  is  a  ge- 
neral malice  towards  the  whole  human  race, 
resulting  from  a  depraved  heart,  which 

Mr.  Dallas, — I  must  take  leave  to  interrupt 
my  learned  friend.  I  understand,  my  lord, 
that,  whatever  points  may  be  made  hereafter, 
the  single  question  now  is.  Whether  by  the 
Spanish  law  torture  could  or  could  not  be  in- 
flicted; and  I  therefore  submit  that  my 
learned  friend  is  not  entitled  to  address  the 
jury  upon  the  general  question  of  Guilty  or 
Not  Guilty. 

Mr.  Garrov.— Am  I  not  entitled  to  a  gene- 
nl  reply  ? 
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Mr.  Dallai,-^!  apprebend  the  only  question 
now  is.  what  was  the  Spanish  ]aw  ? 

Lord  Ellenbonmgh.'^If  the  jury  shoald  find 
that  there  existed  no  Spanish  law  authorizing 
the  iofUction  of  torture,  there  must  be  a  ver- 
dict of  Guilty.  If  the  jury  should  be  of  opi- 
nion, that  there  was  such  a  law,  a  question 
will  arise  as  to  how  far  the  defendant  has  con« 
formed  to  that  law;  and  upon  that  question, 
certain  facts  will  be  found  by  a  special  verdict. 
But  if  there  is  no  such  law,  there  is  no  foun- 
dation upon  which  the  defendant's  justification 
can  rest,  and  a  seneral  verdict  of  Guilty  must 
be  recorded.  Tne  particular  question  now  is, 
ms  to  the  existence  of  the  law,  and  to  that 
these  topics  are,  perhaps,  not  of  very  great  im^ 
portance;  but  I  think  I  cannot  correctly  re- 
strain Mr.  Garrow,  because  this  fact,  accord- 
ing as  the  jury  shall  find  it,  will  lead  either  to 
a  general  verdict  of  Guilty,  or  to  the  special 
verdict  for  which  consent  has  been  given. 
There  was  one  observation  which  may  have 
been  thought  material;  namely,  that  the 
charge  of  malice  is  not  tenable  under  this  in- 
dictment ;  but  every  thing  done  contrary  to 
law  is  understood  to  be  done  malo  antsio,  and 
malice  is  implied. 

I  think  that  the  counsel  for  the  prosecu- 
tion is  entitled  to  a  general  reply. 

Mr.  Garrow. — I  confess,  gentlemen,  I  was 
much  astonished  at  the  interruption  I  have 
received  from  my  learned  friend,  for  I  was 
commenting  upon  that  ver]^  part  of  the  case 
on  which  his  lordship  in  vain  endeavoured  to 
stop  my  learned  friend.  I  know  that  I  have 
the  ri^httoa  general  reply,  although  I  do  not 
think  It  necessary  to  avail  myself  of  that  right 
in  its  full  extent.  I  am  not  talking  with  re- 
ference to  a  ipecia/  but  with  reference  to  a 
feneral  verdict,  and  you  will  remember  that 
protested  a^nst  the  former,  and  submitted 
to  his  lordship  that  there  was  nothing  for 
decision,  but  the  plain,  naked,  dry  question, 
guilty  or  not  guilty  ?  justified  or  criminal  ? 

Then,  gentlemen,  how  does  this  question 
stand  ?  This  English  governor  could  not  by 
the  law  of  England  apply,  or  justify  the  inflic- 
tioli  of  torture ;  but  if  be  can  show  you  that 
there  is  any  Spanish  law  which  sanctions  the 
application  of  torture  under  circumstances 
similar  to  those  of  the  case  of  Liiisa  Calderon, 
I  admit  that  he  may  establish  a  justification. 
If,  however,  you  can  find  no  law  from  the 
foundation  of  the  Spanish  settlements  in  the 
West  Indies,  which  would  have  justified  M. 
Chapon,  or  any  former  governor,  in  inflicting 
torture  upon  a  witness  in  the  situation  of 
Luisa  Calderon,  then  governor  Picton  must 
be  found  guilty  generally  of  the  cruelties 
charscd  upon  him  oy  this  indictment.  I  have 
said  he  may  be  justified ;  but  how  is  his  jus- 
tification to  be  made  out?  Suppose  we  were 
here  upon  a  question  as  to  an  act  done  at 
Coventry,  which  if  done  in  London  would 
be  illegal,  and  I  prove  the  fact ;  whereupon  it 
is  said  by  the  accused,  that  there  is  a  local 
act  applicable  to  Coventry,  which  will  justify 
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him :  who  is  to  prove  the  law  ?  The  man 
certainly  who  justifies,  and  who  takes  himeelf 
out  of  the  general  ruler  Who,  then,  in  thh 
case,  is  to  prove  the  authority  for  a  BriU^ 
governor's  administering  the  torture  to  a  Bri- 
tish subject  in  Trinidad?  General  Picton; 
for  a  British  governor  is  not  by  the  laws  of 
£ngland  authorized  to  inflict  SBch  a  imnisk- 
ment  Has  he  prowed  his  justification  bv 
reading  extracts  fnm  some  musty  Spanish 
books,  which  are  not  shown  to  have  eiiited 
in  Trinidad  at  the  time  of  the  torture  ?— Aad 
vet  you  are  to  believe,  that  these  books  led 
him  into  the  **  error  /"  for  my  learned  friend 
says,  **  there  was  no  lawyer  in  the  idand,  no 
graduated  advocatCi  and  what  was  his  client 
to  do  P  He  was  to  resort  to  his  books,  and 
consult  them  as  to  what  should  be  the  mle 
of  his  conduct"  I  wish  some  of  the  persons 
who  gave  evidence  under  the  Mandamus  had 
been  asked,  whether  any  of  those  books  were 
resorted  to,  or  were  even  in  the  Island  till 
after  the  torture  had  been  inflicted.  M.  it 
Castro  having  sworn,  that  he  never  consulted 
any  law  book,  or  knew  of  any  that  Justified 
it,  how  can  it  be  said,  that  thev  acted  accord- 
ing to  the  written  law  which  has  been  read, 
and  which  states,  that  the  judge  may,  if  he 
thinks  fit,  in  the  case  of  a  witness  not  telling 
the  truth,  where  thare  is  strong  suspicioD^ 
and  great  prevarication,  inflict  the  torture?  ^ 

But  my  learned  firiend  claims  it  as  a  merit 
on  the  part  of  general  Picton,  that  he  did 
nothing  more  than  write  the  order  for  the 
punishment,  that  he  never  saw  the  piquet,  or 
the  unfortunate  suiiferer  raised  upon  it  in  the 
manner  described  by  the  drawine  which  is 
complained  of^  and  which  was  also  re|ire- 
sented  by  the  witness  herself-— whose  *<actin^,'' 
as  it  is  called,  has  also  been  a  matter  of  com- 
plaint. As  to  this,  gentlemen,  I  can  safely 
appeal  to  your  judgment,  whether  there  has 
been  any  unworthy  actin«;  in  this  cause :  the 
drawingwas  not  presented  for  the  purposes  of 
stage  effect,  nor  until  after  his  lordship  and 
my  learned  friends  had  consented  to  its  bring 
laid  before  you.  It  was  not  produced  to  create 
a  prejudice,  but  merely  to  enable  you  cleariy 
to  understand  the  process :  I  scorn  to  ask  any 
thing  from  your  passions,  nor  do  I  desire  to 
have  your  verdict,  unless  the  facts  of  the  case 
force  your  minds  to  the  conclusion  that  the 
defendant  is  Guilty.  80  much  for  the  manner 
in  which  the  cause  has  been  conducted  on  our 
part. 

There  is,  then,  some  written  law  which  jus- 
tifies torture ;  let  us  examine  it.— Tlie  juOEe, 
in  the  exercise  of  his  discretion,  may  order 
the  torture  to  be  inflicted :— What  judge  is  to 
order  it  ?  And  under  whose  inspection  is  such 
order  to  be  carried  into  execution? — Home 
written  law  has  been  produced,  which  tells 
us,  that  no  persons  are  to  be  present  but  the 
judge,  the  escrivano  who  is  to  take  down  the 
confession,  the  culprit,  and  the  executioner; 
and  it  is  to  be  inflicted  in  a  place  apart  from 
all  witnesses,  and  where  no  other  person  cam 
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hear  what  n  passJHg.  My  learned  friend,  &.« 
I  have  hcfure  said,  daims  it  as  a  merit  on  the 
l^rt  of  general  P.clon,  that  he  was  nut  present 
at  the  tcifture:  of  this  1  complain  as  being 
the  greaie«it  aggravation  of  his  offence;  fur  I 
aaj,  that  the  only  thing  which  could  make 
lucb  a  system  tolerable,  would  be  its  being 
carried  into  execution  under  the  cautious 
•je  of  a  responsible  judge.  If  the  men 
whu  wrote  the  Uilnt  de  cachet,  by  which 
hundreds  and  hundreds  of  persons  were 
shut  up  for  scores  of  years,  until  they 
breathed  out  their  miserable  lives,  had 
witnessed  the  sufferings  of  those  who  were 
condemned  to  such  scenes  of  horror,  there 
would  not  have  been  so  many  victims.  And 
I  will  do  governor  Ficton  the  justice  to 
auppote,  that  if,  instead  of  turning  this  woman 
over  to  Begorrat,  upon  whose  suggestion  the 
torture  was  applied,  he  had  himself  witnessed 
the  three  first  moments  of  her  agonies,  his 
waCch  would  not  have  been  resorted  to,  but 
he  would  instantly  have  restored  her  to  cum- 
fort  and  relief.  1  complain  that  he  did  not 
attend  and  see  his  own  judgment  nut  in  exe- 
cution: I  say,  that  having  in  the  first  in- 
stance referred  the  business  to  the  alcalde, 
and  having  consequently  no  right  afterwards 
to  interfere,  he  nevertheless  issued  this 
bloody  order  to  be  executed  by  another 
rcrson. 

,  But,  gentlemen,  to  confine  myself  to  the 
most  important  question  in  this  case,  whe- 
ther there  then  existed  any  law  applicable  to 
Ihe  Spanish  colonics  in  the  West  indies,  by 
which  in  the  case  of  Luisa  Caldcrun  torture 
could  be  inflicted;  wc  have  it  in  evidence, 
that  there  is  not  from  the  beginning  to  the 
end  of  the  todc,  one  bin«:le  syllable  authoriz- 
ing torture.  M^-  learned  tiicnd  asks,  whether 
there  be  any  thin*;  to  forbid  it.  No,  certainly 
not ;  you  might  as  well  ask  me,  whether  in 
the  code  of  laws  sent  out  for  the  government 
of  his  majesty's  colony  of  New  South  Wales, 
there  is  any  enactment  against  the  destruc- 
tion of  a  privy  counsellor  ;  no,  because  there 
arc  no  privy  counsellors  in  the  colony.  So 
here,  in  the  laws  for  the  government  of  the 
West  India  colonies,  there  is  nothing  that 
prohibits  the  application  of  torture,  because 
torture  never  had  been  admiuibtcrcd.  It  is 
Miid,  that  in  one  of  the  books  produced  by 
Mr.  Gloslcr,  there  is  the  form  of  a  petition 
for  the  administration  of  torture  ;  but  show 
me  any  petition  ftir  the  infliction  of  torture 
tn  the  Wfst  India  hlandt ;  show  me  the 
record  ;  show  me  the  decree  ordering  it;  or 
show  that  thero  is  in  the  memory  of  the 
oldest  man  alive,  any  trace  oi  such  a  thing 
having  been  ordered.  Gentlemen,  to  the 
disgrace  of  the  British  name,  the  only  person 
who'ever  issued  such  an  order,  was  the  defen- 
dant, governor  Picton.  I  say  this  is  in  proof 
before  you,  because  mv  learned  friends,  with 
MX  knowledge  that  their  defence  must  be 
that  their  client  had  acted  in  conformity  to 
the  S<  'lial  taw,  having  been  aware 


of  thu  for  months,  and  even  for  years,  they 
have  not  offered  a  single  scrap  of  paper,  to- 
show  titat  any  Spanish  governor  ever  did  any 
such  thing.  But  have  they  called  any  wit- 
ness to  prove  it?  Because,  I  admit,  that 
though  there  might  be  no  such  law,  still  if  a 
practice  had  existed  in  the  Island  of  Tiinidad, 
tluit  now  and  then,  in  atrocious  offences, 
torture  had  been  applied  to  persons  of  bad 
character— this,  although  it  certainly  would 
be  DO  justification,  would  still  be  some  exte- 
nuation of  general  Picton*s  conduct  We 
have  not  haaany  proof  even  of  this  sort ;  we 
have  not,  among  the  depositions  taken  under 
the  Mandamus,  the  evidence  of  any  judge, 
who  ever  issued  such  an  order — of  anv  gaoler, 
who  was  ever  called  upon  to  attend  one  of 
these  dungeon  scenes — or  of  any  escrivano, 
who  was  ever  employed  to  take  down  the 
confession,  as  in  this  case,  where  the  poor 
creature  is  reported  to  have  invoked  the  Uoly 
\'irgin,  saying,  that  Gonzales  IumI  brought  her 
sufferings  upon  her.  Why  has  not  any  evi- 
dence uf  this  sort  been  produced  f  Because 
there  is  no  trace  of  the  infliction  of  torture 
upon  any  one  before  her.  What  says  my 
learned  frieud^s  own  witness,  M.  dc  Gour- 
villc  \  When  asked,  whether  he  ever  heard 
of  the  infliction  of  torture  in  the  Island  of 
Trinklad,  upon  any  person  under  any  circum- 
stances, he  said,  "  No,  never  ;*'  you  saw  the 
manner  in  which  his  answer  was  delivered  : 
he  disclaimed  all  knowledge  of  such  practice 
with  indignation.  In  1803,  Mr.  Gloster  was 
employed  in  beating  up  for  evidence,  and  in 
endeavouring  to  find  any  thing  in  any  mustv 
book,  to  show  that  torture  had  been  allowed, 
and  let  not  general  Picton  be  deprived  of  the 
fruits  of  his  labours.  Suppose  you  take  all 
this  rubbish  as  evidence  of  the  law,  still  I  ap- 
prehend you  will  not  disregard  the  best  of 
all  commentators  upon  written  laws — prac- 
tice and  experience:  neither  will  you  dis- 
regard the  testimony  of  that  respectable  gen- 
tleman, Mr.Niigent,  who,  when  asked  a  plain 
question  of  fact,  thought  we  meant  to  em- 
barrass him  ;  but  who  admitted,  that  he  had 
never  heard  of  such  a  law,  and  that  if  there 
was  any  such  law,  it  never  was  acted  upon, 
because  there  were  no  means  of  putting  it  in 
practice. 

When  was  torture  for  the  first  time  intro- 
duced ?  Was  it  introduced  by  some  Spanish 
lawyer,  who  had  been  rummaging  books  as 
old  as  ]  2(>0,  in  order  to  discover  an  edict  au- 
thorizing it  ?  No :  we  learn  the  origin  of  it 
from  governor  Picton's  own  alguazil,  who  has 
been  produced  before  you  as  a  witness,  and 
who  saw  Luisa  Calderon  when  she  was  taken 
down  en  the  first  day,  and  into  whose  arms 
she  twice  fainted  on  the  second.  Is  not  he 
a  man  who  must  be  able  to  communicate  to 
us  a  little  practical  knowledge  .'  He  had  lived 
ten  years  in  the  island,  and  ne  says,  that  no 
9>ucn  thing  whs  ever  thought  of,  before  the 
government  of  general  Picton. 

In  what  manner  was  it  introduced  by  go> 
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TemorPicton?  Such  things  are  always  in* 
Iroduccd  cautiously  and  gradually ;  mea  are 
Bot  alarmed,  so  long  as  tlie  danger  does  not 
come  home  to  theroseWes ;  and  I  verily  be- 
lieve that,  if  when  the  piquet  was  first  intro- 
duced as  a  military  punishment,  it  had  been 
avowed,  that  a  miserable  female,  like  her 
who  has  been  this  day  produced,  would  have 
been  sentenced  to  it,  his  m^esty's  govern- 
ment in  the  hands  of  general  Picton  would 
have  been  endangered;  for  people  are  only 
reconciled  to  such  severities  by  degrees.  The 
piquet  made  its  appearance  for  the  first  time 
m  the  Island  of  Trinidad,  as  a  punisbmebt 
lor  the  hardy  soldier ;  there  is  no  cood  man 
but  must  lament  the  necessity  of  such  a 
punbhment  among  the  military;  and  the 
witness  Juan  Monies  gave  you  the  precise 
date  when  governor  Picton  ordered  it  to  be 
erected  in  the  Barrack  yard.  My  learned 
friend  must  have  been  jocular,  when  he  said 
be  did  not  understand  my  distinction  between 
piqueting  a  soldier,  and  the  manner  in  which 
this  poor  girl  was  piqueted.  I  believe  I  was 
not  so  unintelligible  to  you,  gentlemen  of  the 
jury ;  I  said,  that  the  manner  in  which  a  sol- 
dier is  piqueted  in  England,  possesses  one  of 
the  characteristics  of  every  English  punish- 
awot— 4be  being  consistent  with  humanity, 
whereas  the  torture  which  this  unhappy  crea- 
liire  suffered  was  devoid  of  it.  When  a  sol- 
dier is  put  upon  the  piauet,  there  is  a  rope 
affordea  to  him,  upon  wluch,  when  fatigued, 
he  can  repdie,  and  which  mitigates  the  pu- 
nishment which  otherwise  would  be  unaup- 
portable. 

This  instrument  having  been  introduced, 
was,  according  to  the  evidence,  for  the  first 
time  applied  to  any  witness,  or  to  any  person 
under  accusation  in  the  case  of  Luisa  Calde- 
too ;  and  if  you  believe  this  to  be  true,  and 
that  the  piquet  was  removed  by  the  order  of 
governor  Picton,  from  the  barracks  to  the 
wrison,  for  the  purpose  of  torturing  this  un- 
tbrtuiate  creature,  you  cannot  have  the 
least  hesitation  in  saying^  that  he  has  no 
justification  under  any  written  law.  We  do 
mdeed  find  an  old  law,  which  talks  of  the  in- 
fliction of  torture ;  but  if  any  man  will  take 
up  that  most  excellent  book,  Mr.  Justice 
Blackstone's  Commentaries,  he  will  find,* 
that  according  to  an  old  law  of   England, 

gpsies  who  remained  one  month  in  this 
Bgdoro,  were  liable  to  the  punishment  of 
death;  although  that  eminent  writer  adds, 
that  *'  to  the  nonuur  of  our  national  huma- 
oityy  there  are  no  modern  instances  of  carry- 
ing this  law  into  practice.''  The  law  has 
been  repealed,  since  the  Commentaries  were 
written  ;f  but  if  Mr.  Gloster  were  to  be 
asked  in  any  of  the  cuurts  of  the  inauisition, 
whether  such  was  the  law  of  England,  he 
miffht  say  I  found  myself  upon  the  authority 
of  Uiat  admired  writer  upon  the  laws  of  Eng- 
*^^— ^^".^  ■      ■  »     ■ 
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land,  Mr.  Justice  Blackstone,  who  has  di^ 
tinctJy  stated  that  it  is  so,  and  that  under  it 
many  persons  have  been  convicted  and  exe» 
cuted. 

Always  bear  in  mind,  gentlemen,  tbatihr. 
question  is,  *'  whether  in  the  year  1801,  when 
governor  Picton  exercised  this  act  of  power 
over  Luisa  Calderon,  he  was  justified  by  any 
existing  law  V*  No  new  modes  of  punishmeot 
were  to  be  introduced,  even  according  to  the 
written  evidence  of  my  learned  friends ;  aod 
one  of  their  witnesses,  M.  Gourville,  being 
asked  whether  he  had  ever  seen  any  torture 
except  tying  whip-cord  round  the  thumbs,  he 
said  No,  and  that  even  that  is  used  only  as  a 
slight  punishment  for  petty  offences,  as  pu» 
nishments  are  sometimes  inflicted  in  our  armj 
and  navy,  in  preference  to  bringing  a  man  to« 
court  martial,  where  he  would  ^  sentenced 
to  a  severe  punishment  This  is  the  only  soit 
of  torture,  if  it  can  be  called  so,  known  to  M. 
Gourville.  And  so  free  was  his  mind  fipom 
the  idea  of  torture,  that  in  order  to  do^twa^ 
all  suspicion  that  might  arise  from  his  evw 
dence,  that  torture  ever  was  administered  to 
extort  evidence,  or  that  there  should  be  such 
an  impression  on  the  minds  of  Englisbmea 
who  are  so  iealous  of  personal  liberty ;  he  said 
that  he  had  sometimes  seen  packthread  tied 
round  the  thumbs  of  persons  guilty  of  small 
oWei\c^%  by  way  of  puniihment.  But  there  are 
to  be  no  new  modes  of  punishment  intro- 
duced, although  the  degree  of  punishment  is 
not  defined  by  the  law.  This  is  a  wise  regu- 
lation, because  that  which  would  be  nothmg 
to  a  drayman  would  be  death  to  the  poot 
creature  whom  you  have  seen  to-day ;  and 
therefore  the  punishment  is  to  be  inflicted  ac- 
cording to  the  temperament,  strength,  and 
constitution  of  the  person  upon  whom  it  is  to 
be  inflicted ;  but  on  no  account  is  any  new 
mode  of  torment  to  be  adopted.  De  Castro 
tells  you  in  the  depositions  that  he  is  no 
lawyer ;  that  a  man  mav  be  a  good  alcalde 
who  is  not  able  to  read  and  write ;  he  says,  he 
knows  nothing  of  the  existence  of  the  Spanish 
law  of  torture ;  but  he  does  know  that  there 
never  was  any  torture  inflicted,  nor  any  means 
of  inflicting  it,  until  general  Picton  arrived  ia 
the  island.  He  is  asked.  Are  there  notother 
modes  of  torture  ?  and  he  replies,  there  ar 
small  tortures  used,  such  as  dropping  of  water, 
burning  the  feet,  pullies,  and  smallcords.  I 
defy  you,  if  you  were  to  continue  impanelled 
from  my  lord's  summing  up  until  sunset  to- 
morrow, to  find  a  single  syllable  that  justifies 
the  infliction  of  torture  by  the  piquet,  which 
you  cannot  fail  to  recollect  a  witness  has  de- 
scribed to  be  a  small  pointed  piece  of  wood 
upon  which  the  toe  of  this  young  woman 
rested. 

But,  gentlemen,  supposing  that  torture 
might  be  inflicted  in  Trinidi^,  still  general 
Picton  was  bound  to  adhere  to  the  tortures 
known  to  the  island ;  he  was  to  use  no  new 
mode  of  torture.  Yet  one  was  introduced 
with  a  vengeance,  namely,  the  rope,  pulley, 


bOSJ         ¥i  GEORGE  Ul.       Pr7utdi*gi 


[338 


^^flimwnr  not-i  h«  it^rvCTxerl  ta«ai  .:ia> 
IntHdad.  It  flbi  ieamiul  :'r.«&d  ca;i  pro6«c« 
»»  near*!,  i>»r  1^7  perv«  to  %eMm  tiui  be&c* 
fHMfai  KwilMi  Mid  UM  rtiM  «(f  s&TenMKC', 
amj  puBMAAftot  cf  tA;4  kirvi— fi.-'UicaueAt 
4w  I  ttj  ?  I  tave  m.%caiUgd  [i^ii»a  hsnart 
«M  mflKied,  tMn  «c  ire  u>  lee  vheCer  there 
m  uty  U«  b^  vKiefi  ke  can  be  jiKidel 
Whooi  did  he  c^iMfiU?  B«  whom'  ua  be 
bMa  omied  upon  the  Kii^ect.*  If  ge&erkl 
PklMi  could  luad  forth  and  nj,  •^  In  tbe  ab- 
fettct  of  the  etcnvaao  and  rbe'  rrwiualed  ad- 
vccata,  Ibe jodf^  uptcik  the  stUiul  lr.!d  me  t:ut 
it  bad  fti**;*  Men  the  Uv,  ti.at  penon§  zuiit? 
td  thew  offiene«%  %hc«j;d  be  to  doit  witb^  and 
tbal  Ihii  law  r.fAtk*  not  be  di«pen«ed  viin,  and 
be  pointed  out  thn  pMun  in  tae  Coioca  ar^ 
ttat  other  ai/thonlie^,  and  1  k  ted  accord ingij  ;" 
tiieo  r  «ho>ild  4ay.  eenilemen,  that  there  was 
Mvnethfn;  like  »  jtnt.'ficaticn  of  the  de?'end- 
ani'«  conduce.  Rut  11  there  any  thing  of  tLe 
•ort?  I  complain  thai  t^eneral  Picton  did  not 
c<««ult  »Kat  he  lavt  was  known  to  contain 
the  law  of  the  fcirtzdom. 

The  defendant  (nouM  have  recollected  how 
the  law  is  administered  in  England ;  whKh,  if 
it  ba«  any  particular  excellence  more  remark- 
fthla  than  another,  a  di«tingijiihed  for  its  ex- 
treme tenderness  towards  persons  under  ac- 
cuMtion,  What  is  the  pnctice  every  day  of 
tfaejudcet  in  our  courts  of  law?  Ifany  syllable 
of  eonfe^ion  is  attempted  to  be  produced 
against  tfie  acaised,  the  judge  immediately  in- 
terposes in  favour  of  the  priwncr,  and  asks  the 
witnf:ss,  "  Did  you  say  any  thing  to  induce 
him  to  confess  ?  Did  you  uvcany  threat?  Did 
vou  givf:  him  tJie  least  reason  to' suppose  that 
he  would  be  favoured  if  he confcsse<I  ?*•  And  if 
any  thing  was  said  U>  induce  him  to  believe 
iliat  his  condition  would  be  better  or  worse, 

his  ma- 
con  fcs- 

, _Icarn- 

eil  fri«:nd  reminds  mc  of  something,  to  which 
I  believe  I  liuve  alrca/ly  drawn  your  attention, 
-•the  last  answer  of  Mr.  I'arfan  upon  his 
cross-examination.  You  will  remember,  that 
Mr.  Farfan  was  a  witness  produced  by  general 
I'lcton,  and  examiiKKl  by  Mr.  Glostcr,  the  ad- 
vorafr  of  the  general  through  the  whole  of  his 
defence,  and  by  whom  Farlan  was  led  during 
the  whole  of  his  examination  in  chief  in  a 
niNfinfr  that  would  not  be  permitted  here, — 
Farlaii's  '-vidrnre  roncliidrs  with  these  words, 
"  I  littvr  hfcii  hvvvrnl  transported  during  the 
•Spanitih  tune;  I  siiw  no  other  torture  but  im- 

KiMMMueiit,  in  order  to  discover  liic  truth 
tin  rriiiiinuls."  Yr»u  will  say  whether  you 
am  of  opinion  that  thrr«;  was  any  such  law  ; 
whelhrr  you  luilievc  th:it  general  Pic  ton  has 
miy  jusiifiiiilion,  or  tvim  Mip|Kjsed  that  he 
wnsurliiig  :in  urdiii;;  tu  l:iw.  It'  such  in  v<nir 
opinion,  you  will  s:iy  m;.  Itiil  if  you  behove 
lh:>'    '  ^H  no  Mich  law,  and   that  it  is  a 

r  rakvd  up  now  that  the  day  of 


-*L:.2at£ri  -jj  trr,-rvL  ^m  w-_.  aac  a  fe- 
2i»ra.  icn^i  taC  G :  :ir?.  Y ju  wu*  io  so  rc- 
.actut.T.  b<it  702  will  do  40  iecaose  tmi 
IT?  Brtcca.  ami  :«.<fi  ±c  uisjctaoa  that  yea 
can  pr.^ect  :;iim«.  wbc  tt  lae  mw^aa  oi  Lie 
Bntcs::  ami  =aTe  bee::ze   Tianr  feilow-sub* 

■ 

^■*ct« :  iL*i  7-.:.  W..1  «Acw  tr^i  cr«  cccresi  in- 
't.-^-jiissii  z  ~.i  vrr.tx:«t!  ct  Ls^liod  has  the 
'■'^^rti- -.".;.  ',f  br.rrrr  ^-i  zcsressov.  how- 

■  ever  h:^  fc.s  r%r.k.  V  I:::s-»er  '^x  nis  miscoa- 

,  dixt  texrc  a  cc«:n  w?  s«t.re. 
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iliat  hiH  condition  would  he  better  or  % 
the  jud;;f:,  rven  in  crimes  hazard mz  hii 
jesty's  sacred  life,  would  say  that  the  c< 
■ion  could  not  be  heard.    Cjcntlemen,  a  1 


Lord   Jt"-ni:-ja^-^.— C€=l!e=ca    of  the 
',  Jurv  ;    Ic  is  mr   :,  i*r  to  idvi^e  vou  bv  all 
.  means  Vj  divest  y>u:ic:vis  ct  every  thing 
:  which  can  pcsi.b'y  .:;fa-^  yiur  m;nds,  with 
'  reference  ci:.~.er  Llt  tr»e  liefecdant,  or  to  the 
.  particular  tpecics  c;  pun.:hment  which  is  so 
.  jistly  od.cus  lo  Brilocs  and  which  is    the 
lwuridat:on  of  the  p:e«eat  ci*arse,  in  order  that 
you  may  calmly  ccr.riJer  a  plain  question  of 
fact ;  i.  €.  **  at  tiie  cession  of  Trinidad  to  sir 
*'  Kalph  AlercrGc:bie,  what  was  the  Uw  of 
!  *'  that  inland  as  coafirmed  by  the  English  au- 
"  thoritie^:**     Ic    is    for   vou  lo  determine, 
whether  ttie  law  bv  which  the  island  was  theu 
governed,  did  or  (iid  not  invest  the  governor, 
or  chief  magistrate,  with  the  power  of  applying 
personal  torture  upon  any  occasion,    in  con- 
sidering this  bubject,  your  attention  should,  in 
the  first  inMance,  be  directed  to  the  fifth  and 
seventh  articles  of  his  ro^iesty*s  instructions 
to  the  defendant,  which  nave  been  given  in 
evidence,  and  which  I  shall  now  read : 

[llis  lordship  here  read  the  two  articies 
above  mentioned.    Sec  them  p.  500]. 

The  same  judicial  powers  therefore  which, 
previously  tu  the  cession  of  Trinidad  to  Great 
Britain,  had  hcen  exercised  by  the  Spanish  go- 
vernor, were  thenceforth  to  be  exercised  in 
the  same  manner  by  the  defendant.  A  nice 
question  of  tact  now  presents  itself  for 
consideration,  viz.  Did  the  criminal  law, 
while  Trinidad  continued  a  colony  of  Spain, 
authorize  the  infliction  of  torture  upon  wit- 
nesses ?  It  should  be  remarked,  that  this  island 
formed  no  part  of  Old  Spain,  but  was  at  some 
period  (subsequent  certainly  to  the  discoveries 
of  Columbus)  connected  with  that  kingdom  as 
a  dependency ;  of  the  terms  upon  which  this 
connexion  was  formed,  we  have  received  no 
positive  evidence.  In  the  absence  of  any 
evidence  applicable  to  this  single  island  se- 
parately, <*  the  Roya!  Schedula"  has  been 
produced,  although  it  has  not  been  read  at 
length;  it  relates  to  the  commerce  and  popu- 
lation of  the  West  India  colonics;  but  it  does 
not  appear  that  this  Scheduhi,  which  was  a 
communication  of  the  royal  plea«\irr,  con- 
tained any  regulations  upon  this  subject. 
There  is  also  a  book  called  •'  The  Uecopila- 
rion,'*  which  relates  to  the  islands  generally; 
it  dues  not  appear  that  that  contains  any  thing 
relative  to  criminal  punishments,  or  at  lea.^t 
uuy  tiling  relative  to  torture.    And  U^erclore 
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the  right  of  a  inagistrtte  to  apply  torture  to  a 
person  who  appears  in  the  cliaracter  of  a  wit- 
ness inuit,  if  It  exist  at  all,  depend  only  upon 
the  authorities  to  be  derived  from  the  several 
law  books  that  have  been  read.  Bemg  igno* 
rant  of  the  terms  upon  which  this  island,  two 
or  three  centuries  ago,  was  associated  with 
Spain,  we  do  not  know  whether  the  whole  of 
the  laws  of  Spain  were  introduced ;  but  this  is 
in  some  degree  ascertained  by  several  wit- 
nesses, whose  memories  reach  a  considerable 
distance  of  time  back.  One  of  them,  M. 
Gourville,  knew  the  island  in  1774,  now  thirty- 
two  years  ago ;  another  witness  has  been  exa- 
mined who  was  born  there,  and  who  appears 
to  have  been  an  alcalde  down  to  the  period  of 
his  examination ;  and  neither  M.  Gourville, 
nor  M«  de  Vargas,  nor  Mr.  Nugent  (who 
speaks  of  knowing  the  island  from  1781  to  the 
present  time,  which  comprehends  a  period  of 
twenty  years),  nor  any  other  person  who  has 
been  examined  in  this  cause,  speaks  to  a  single 
instance  in  which  torture  has  been  applied  in 
the  island  of  Trinidad.  Not  one  witness  from 
Trinidad  who  has  been  examined  here,  speaks 
to  that  ftct ;  and  in  the  absence  of  all  positive 
proof  (I  mean  from  living  witnesses)  upon  the 
subject,  the  question  is,  whether,  without 
knowing  the  particular  terms  upon  which  this 
island  became  connected  with  Spain,  you  can 
say  that  the  law  of  Spain  was  so  fully  and 
entirely,  and  in  all  its  parts,  introduced  into 
the  bland  of  Trinidad,  and  domiciled  there, 
as  that  torture  formed  a  part  of  the  law  of 
the  island  ?  that  is  the  question.  I  will  state 
the  evidence  respecting  that  law,  as  it  has 
been  given  bv  the  several  books  recognised 
and  stated  to  be  law  in  that  island ;  it  has 
certainly  been  proved  that  these  books  are  re- 
ferred to  and  treated  as  authorities ;  but  their 
existence  in  the  island  and  the  reference  to 
them  as  authorities  there,  as  far  as  Mr. 
Glostcr*s  evidence  eoes,  cannot  extend  bevond 
the  period  of  his  knowledge  of  the  island, 
which  commenced  in  January  180S,  his  ap- 
pointment to  the  office  of  attornev-general 
nearine  date  October  180S.  But  they  have 
oertaiuly  been  adverted  to  as  having  existence, 
and  having  been  referred  to  in  the  island  in 
1801,  when  the  punishment  was  inflicted; 
because,  prior  to  1799,  the  instrument  of  tor- 
ture was  m  the  Barrack-vard.  Mr.  Begorrat 
knows  no  instance  of  its  having  been  inflicted, 
and  he  is  another  to  be  added  to  the 
number  of  those  who  did  not  know  it  in  the 
time  of  governor  Chapon.  He  adverts  to 
what  he  conceived  to  be  the  law  applicable  to 
that  island  in  1801.  And  therefore  the  law 
in  the  books  is  to  be  weighed  against  the 
disuse  of  such  a  practice.  Not  only  torture  it- 
self does  not  appear  to  have  been  used,  but 
this  instrutncnt  of  torture  appears  to  have 
been  first  used  as  a  civil  punishment  in  the 
island  of  Trinidad  in  1801,  under  the  direc- 
tions of  governor  Picton  himself.  Still  it 
may  be  the  law  of  Spain,  and  the  law  of 
Spain  may  have  been  in  all  its  parts,  the  law 


of  this  island :  but  these  which  are  geoerel 
books  apply  to  Old  Spain;  they  sav  nothing 
about  its  dependencies,  and  furnish  no  light 
upon  the  question,  whether  in  any  and  wnu 
degree  these  harsher  laws  existed  in  Um 
foreign  settlements  of  Spain. 

Dmerent  passages  have  been  read,  in  which 
the  law  respectine  torture  is  laid  down ;  tl^m 
is  the  Royal  Schedula,  and  the  Recopiladoii-^ 
royal  lettere  and  ordinances  immediately  hum 
Madrid— but  as  nothing  appears  to  have  beta 
contained  in  it  one  way  or  the  other^  we  naj 
fairly  presume  that  it  contains  nothmg  in  &- 
vour  of  torture.  The  Schedula  contains  rulaa 
for  the  commerce  and  population  of  Trinidad^ 
but  it  does  not  contain  any  regulation  an* 
thorizing  torture.  There  is,  however,  another 
book  called  the  Curia  Philipica,  consbting,  I 
think,  of  two  volumes,  wnich  is  a  trealiaa 
upon  the  law  of  Spain,  and  which  says^ 

[Here  his  lordship  read  the  two  first  %u 
tracts  from  the  Curia  Ptulipica.  Fidlt 
p.  511.] 

I  think,  sentlemen,  that  without  goii^ 
throujgh  eadi  particular  citatioii,  vou  miy 
take  It  to  be  the  existins  law  of  OldSpafai-M 
laid  down  in  these  books;  for  though  thaat 
are  text  writers  upon  the  tul^ject,  andiiot  tlw 
real  laws  themselves,  yet  the instiipoes-areia 
numerous  and  so  strong,  that  you  may  tuniBO 
it  to  have  been  the  g^ieral  prevailing  lair  ^ 
Spain,  though  it  has  been  very  seldom  a(4ad 
upon.  The  method  of  compellin|;  a  party  in 
this  country  to  plead  Guilty  or  Not  GuiUj^ 
which  was  abolished  by  statute*  within  IIm 
last  thirty  years,  was  the  most  anakMBoiM 
to  tortore  of  any  thins  in  the  law  of  Sagu 
land ;  but  it  would  oa  too  much  to  ai^ 
tluit,  because  in  two  hundred  years  it  had  not 
been  put  in  practice  above  once  or  Iwioe,  it  waa 
therefore  not  the  law  of  England. 

But  here  there  is  a  further  question,  tii. 
whether  torture  ever  was  the  law  of  TrinidMl, 
there  being  no  evidence  before  you  that. 
whether  it  was  or  was  not  the  law  of  OM 
Spain,  it  had  been  practised  or  acted  upon  iiTa 
single  instance.  It  appearing  not  to  hare 
been  acted  upon,  you  are  to  consider  whether 
at  the  time  of  the  capitulation  in  1797,  it  was 
the  existing  law  of  Trinidad.  Upon  this  you 
have  the  evidence  of  Mr.  Gloster,  wnase 
knowledge  of  the  island  commences  only  in 
the  year  1803.  Undoubtedly  there  are  in  the 
island  law-books  that  refer  to  the  law  of  Spain, 
so  far  as  the  law  of  Spain  is  obligatory  tnere. 
So  it  might  be  said,  tliere  are  manv  law-books 
in  which  are  to  be  found  the  laws  of  Ja- 
maica, and  of  the  various  dependencies  of  the 
crown  of  Great  Britain,  which  might  be  cited 
and  recognized  as  containing,  to  a  certain  de- 
gree, the  law  of  England ;  and  yet  the  conclu- 
sion does  not  necessarily  follow  that  in  every 
particular,  the  law  is  the  same.  Here  is  a 
total  absence  of  any   practical  experience^ 

•  12  Geo.  5,  c.  90. 
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the  eiistence  of  torture  during  the  whole  life 
9(  Mr.  Vargas,  and  within  the  memory  of 
If.  Gourville  who  went  to  the  island  in  1774 
(who  lemembers  the  tying  the  thumbt  of 
eriminab  as  a  punishment  which  is  quite  a 
difierent  thing),  of  Mr.  Nugent,  who  has 
known  the  iSand  from  1786  being  now 
twenty  years,  and  of  all  the  other  witnesses. 
As  to  the  evidence  of  M.  de  Vargas  (upon 
which  observations  have  been  m^e)  it  will 
be  for  you  to  say  to  wtiat  eitent  you  will  give 
bim  credit,  inasmuch  as  he  has  been  a  strong 
adversary  of  eeneral  Ficton ;  he  has  been  em- 
ployed by  colonel  FuHarton  to  assist  him  in 
the  examination  of  the  witnesses  for  the  pro- 
secution. But,  however,  he  states  himself  to 
have  been  an  advocate  in  practice  at  the  t>ar 
ibr  two  years ;  he  speaks  of  having  been  in 
Cuba,  Porto  Rico,  Tobago,  the  province  of 
Caraccas,  and  the  island  of  Trinidad,  and  he 
says  be  does  not  know  nor  ever  heard  of  an 
instance  of  the  infliction  of  torture ;  he  ^oes 
further,  and  says  he  does  nut  consider  it  as 
ttie  existing  law  of  Spain;  he  mentions  an  old 
Jaw  of  Spain  in  1260,  but  I  think  that  these 
law-books  being  continued  down  to  so  late 
a  period,  and  so  many  writers  having  spoken 
of  io  many  instances  in  which  torture  may 
be  inflicted,  you  mav  assume  it  was  that 
law  of  Spain.  But  the  question  is,  was  it 
the  actual  existing  law  or  the  island  of  Tri. 
nidad  ?  In  favour  of  the  affirmative,  you  have 
it  in  evidence,  that  Trinidad  is  dependent 
upon  Old  Spain,  and  it  must  therefore  be  un- 
derstood, that  there  is  a  certain  community  of 
Uws  between  them.  But  inasmuch  as  it  is  a 
foreign  dependency  of  Spain,  the  same  law 
does  not,  in  all  instances,  obtain  *.  in  some 
of  our  islands,  the  law  of  England  is  qua- 
lified by  local  regulations,  and  by  modibca- 
tions  of  the  constitution  in  consequence  of 
directions  from  the  Crown.    Here  his  roajes- 
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ty*s  directions  are,  that  the  laws  shall  be  con* 
tinned  as  they  subsisted  at  the  cession. 

Taking  all  these  facts  into  con»iflcTation,  it 
is  for  you  to  say,  whether,  although  it  ia  in 
evidence,  that  such  was  the  law  of  Old  Spain 
at  the  time,  you  can  from  that  circumstance 
necessarily  inter,  that  it  was  also  the  law  of 
Trinidad?— whether  in  the  absence  of  all 
usage  for  32  years,  you  are  enabled  to  say 
that  it  was  the  existing  law  at  the  time  of  the 
capitulation?  If  you  should  be  of  opinion 
that  it  was  the  existing  law  at  the  time  of  the 
capituUtion,  that  fact  will  be  inserted  in  the 
special  verdict :  if  you  are  of  opinion  that,  as 
far  as  we  have  any  knowledge  of  the  subject, 
the  practice  of  torture  was  not  in  use,  and 
that  no  such  law  did  exi&t,  I  shall  luive  hir- 
ther  ol>servations  to  communicate  to  you. 

At  present  you  will  consider  whether  tor- 
ture could  be  applied  at  the  discretion  of  tlie 
judge,  and  if  so,  whether  the  application  of 
torture  to  witnesses  formed  a  part  of  the  law 
of  Trinidad  at  the  time  of  the  cession  of  that 
island. 

Foreman  vf  the  Jury. — We  are  of  opinion, 
that  there  was  no  such  law  as  tliis  existing  at 
the  time  of  the  cession. 

Lord  Eliemborough. — ^Then  governor  Picton 
cannot  derive  any  protection  from  that  law. 
If  no  law  obtained  in  that  island  at  the  time 
which  authorized  the  severities  tluit  were 
practised  upon  this  young  woman,  your  ver- 
dict must  be  that  the  defendant  is  Guilty. 

A  verdict  of  Guilty  was  then  pronounced 
by  the  jury,  and  recorded. 

Mr.  Dallas, — Upon  the  other  points  I  shall 
trouble  your  lordship  hcrcal'ter  upon  a  motion 
for  a  new  trial. 

Lord  ElUnborough.-^lihc  other  points  you 
know  will  be  open  to  you  upon  that  motion. 


Proceedings  in  the  Court  of  King's  Bench,  Westminster,  on  a  Motion  for  a  new 
Trial  in  the  Case  of  Thomas  Picton,  Esq.:  46 — 48  Geo.  III.  a.  d. 
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The  following  affidavits  were  filed,  on  the 
part  of  the  defendant : 

IN  THE  KING'S  BENCH. 
The  Kino 

against 
TuoMAS  Picton,  Esq. 

John  Le  Gay,  of  Baldwin's- court,  in  the 
city  of  London,  translator  of  languages, 
makcth  oath  and  saitb,that  he  this  depo- 
nent is  competent  to  translate  the  Spanish 
lans;uage  into  English,  and  that  the 
"--writing  hereunto  annexed,  marked 
^he  letter  (A),  doth  contain  a  true 


translation  of  certain  parts  or  passages  of 
and  in  a  book  callea  "Bobadilia  Poli- 
tica,"  now  in  the  possession  of  the  said 
defendant's  solicitor;  and  which  de- 
ponent is  informed  and  believes  was 
produced  in  evidence  on  the  trial  of  this 
cause,  and  that  the  ^aid  translation  hath 
been  carefully  and  faithfully  made  by 
this  deponent  from  the  said  book. 

John  Le  Gay. 
Sworn  at  my  chambers  in  Ser- 
geants'-inn.    Chancery-lane, 
this  92nd  day  of  April,  1806, 
Before  me,       N.  Gaosc. 

(A.) 

960,  S6.— There  is  another  kind  of 
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complaiDt  agaiDst  a  corregidor  or  judge 
in  residencia,  for  Judgments  not  con- 
formable to  law ;  and  thii)  kind  is  divided 
into  two  parts,  the  one  when  the  judge 
erred  in  bis  sentence  merely  from  igno- 
rance or  incapacity,  and  the  other  when 
actuated  by  malice  or  corrupt  motives. 
,  With  respect  to  the  first  charge  of  error 
from  incapacity,  I  say,  that  a  judge  may 
be  punished  for  it,  as  it  is  a  great  fault 
for  any  one  to  k>e  ignorant  of  bis  pro- 
fession, and  of  the  oSice  of  judge,  which 
he  has  taken  upon  himself:  ignorance  of 
the  law  can  excuse  very  few,  particularly 
professors  of  the  law ;  but  many  lawyers 
have  been  of  a  different  opinion,  and  say 
that  judges  are  punishable  only  for  cor- 
ruption, malice,  &c.  ejutdem  generis^  and 
not  for  errors  of  judgment  proceeding 
from  incapacity,  and  this  is  observable 
every  day  in  the  royal  audiences;  for 
though  sentences  of  inferior  judges  are 
frequently  reversed,  they  are  never  con- 
deinned  in  penalties. 

37. — For  as  the  judge  who  solicits  and 
accepts  an  office,  being  incapable,  com- 
mits thereby  a  great  fault,  particularly  if 
he  has  not  examined  the  facts  and  stu- 
died the  law,  that  he  may  conform  to  it 
(for  inferior  judges  are  restricted  by  the 
law),  it  was  enacted,  that  if  through  in- 
capacity, imprudence,  negligence,  or  pre- 
sumption, he  does  an  injustice  to  the 
party,  he  may  be  accused  (in  residencia), 
and  may  be  condemned  in  whatever 
costs  and  damages  the  parties  mav  have 
sustained.  But.  accordmg  to  Andres  dc 
•  Isernia,  Gregorio,  Lopez,  and  others,  if 
the  judge  in  the  examination  of  the  facts 
and  law  used  diligence,  and  without  de- 
ceit or  fraud  made  use  of  his  best  en- 
deavours, he  ou^ht  not  to  be  condemned 
in  costs,  althousn  he  may  have  erred  in 
some  things ;  (or  the  fault  arising  from 
the  imbecility  of  human  nature,  ought  to 
be  pardoned  and  excused. 

With  respect  to  the  satisfaction  that  a 
judge  in  conscience  ought  to  make  in  the 
above  cases,  I  say,  that  if  through  malice 
he  prejudiced  or  injured  the  party,  he  is 
bound  to  satisfy  him  fully  to  the  extent 
of  the  injury ;  but  if  through  ignorance 
only,  there  is  this  distinction ;  if  the  judge 
solicited  and  sought  the  office,  he  is  sub- 
ject to  costs  and  damages,  but  if  on  the 
contrary,  he  was  elected  or  compelled  to 
accept  it,  he  shall  not  be  obliged  to  pay 
any  thing. 

IN  THE  KING'S  BENCH. 

The  Kino 
against 
Thomas  Picton,  Esq. 

John  Le  Gay,  of  BaldwinVcourt,  in 
the  city  of  London,  translator  of  lan- 


guages, maketh  oath  and  saith,  that  the' 
paper-writing  hereunto  annexed,  marked 
(B),  doth  contain  m  true  translation  of 
certain  parts  or  passages  of  and  in  a  book 
called  ''  La  Recopilacion  de  las  Indias,*^ 
now  in  the  possession  of  the  London  In* 
stitute  Society ;  and  that  the  stud  trans- 
hition  hath  been  carefully  and  fiaithfully 
made  by  this  deponent  from  the  said 
book;  and  this  deponent  further  saitby 
that  the  paper- writing  hereunto  annexed, 
marked  with  the  letter  (C),  doth  contain 
a  true  translation  of  certain  parts  or  pas- 
sages of  and  in  another  book  called 
''  Politica  Indiana,"  now  also  in  the  pos- 
session of  the  said  society ;  and  that  the 
said  last-mentioned  translation  hath  been 
carefully  and  faithfully  made  by  this  de- 
ponent from  the  said  last-mentioned 
book :  and  this  deponent  further  saitb, 
that  be  hath  careuiUy  looked  through 
the  indexes  of  the  chapters  of  the  saki 
book,  called  the  ^  Recopilacion  de  las 
Indias;''  and  that  this  deponent  hath 
not  found  any  law  therein  applicable  to 
the  infliction  of  criminal  punishment. 

John  Lb  Gat, 
Sworn  at  my  Chambers,  in  Ser- 
geants'-inn.    Chancery-lane, 
this  SSnd  day  of  April,  1806. 
Before  me      N.  Gbose. 

(B.) 

Compendium  of  the  Laws  of  the  Indies,  by 
order  of  his  Catholic  Majesty  Charles 
the  Second,  divided  into  four  Books. 
Printed  by  Julian  de  Paredes,  Ma* 
drid,  1681,  with  the  General  Index 
at  the  commencement  of  each  book. 

(Vol.  f ,  p.  lS6.V-The  laws  of  Castfle 
are  to  be  aoided  by  in  all  cases  where 
provision  is  not  made  by  the  laws  of  the 
Indies. 

"  We  ordain  and  enact,  that  in  all  the 
cases  and  suits  where  it  is  not  specified 
and  determined  what  the  sentence  should 
be  according  to  the  laws  of  this  compen- 
dium, or  provided  for  by  any  schedules, 
provisions,  or  edicts,  issued,  and  not  re- 
voked by  the  laws  of  the  Indies,  and 
those  we  may  hereafter  dispatch,  we  do 
order  and  command,  that  the  laws  of  our 
realm  of  Castile  be  adhered  to  conform- 
able to  the  law  of  Toro,  as  well  for  the 
substance,  determination,  and  decision, 
of  all  cases,  affairs,  and  causes,  as  well  as 
the  form  and  order  of  proceeding." 

(Vol.  1,  p.  136,  law  IS.W- That  the 
laws  that  mav  be  made  for  the  Indies,  be 
as  conformable  as  possible  to  those  of 
these  kingdoms. 

(Vol.  1,  p.  igi,  law  17.)— That  in  the 
courts  of  the  Indies,  the  ceremonies  used 
in  the  chanceries  of  Castile,  are  to  be 
observe  at  all  times  when  there  is  no 
special  order  to  the  contrary. 
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(Vol.  I9  p.  196,  law  60.)— W«  order,  1 
thai  our  audieocet  in  the  cogniance 
they  take  of  all  ■uitaycnril  and  crinunal, 
keep  the  laws  of  these  our  kingdoms  of 
Castile,  in  all  cases  that  are  not  especially 
provided  for  by  the  laws  of  this  book, 
and  order  that  crimes  msT  not  so  ud* 
punished  within  and  beyond  the  distance 
of  fi?e  leagues. 

(C.) 

FditJca  IndUna,  composed  by  Don  Juan 
de  Solerzano  and  Poreyra,  Knight  of 
the  Order  of  Saint  Jago,  and  one  of 
his  Miyesty*s  Counsellors  in  the 
Supreme  Courts  of  Castile  aud  the 
Indies.  Madrid,  lioyal  Printing- 
0£Sce  of  the  Gaiette,  1776. 

(Vol. «,  p.  Jri.)—".  The  courts  and 
**  chanceries  of  the  Indies,aDd  the  judges 
^  and  magistrates  thereof,  are  invested 
^  with  the  same  powers  and  authorities 
**  as  those  of  Spain ;  they  are  therefore 
^  bound  to  Dovem  in  every  respect  by 
^  its  laws  and  ordinances,  except  m  these 
**  particular  circumstances  where  any  ex- 
**  press  law  enacts  to  the  contrary,  as  is 
**  expressly  provided,  and  is  noted  by 
**  Fbz  and  Don  Francisco  de  Alfaro.'' 

Ram  Valens,  Law  Snd,  Title  1st,  Book 
1s^  of  the  Compendium  (or  Recopi- 
lacion.) 

(Vol.  S,  p.  40S,y-^  Ordered,  that  in 
^  all  the  cases  not  decided  by  these  laws, 
'*  cedtdes,  and  ordinances,  the  laws  of 
**  CasUle,  are  to  be  observed  agreeable  to 
*'  Uie  law  of  Toro,  which  ordinance,  as  it 
**  specifies  in  the  beginning,  has  its  origin 
^  and  foundation  upon  the  common  law, 
**  which  teaches  that  the  kingdoms  and 
**  provinces  newly  acquired,  which  are 
**  united  and  incorporated  accessarily  to 
**  the  ancient,  should  be  governed,  ruled, 
^*  and  judged  by  the  same  laws  on  which 
^'  point  I  nave  already  said  something  in 
'*  another  chapter,  and  to  which  much  is 
**  added,  specifically  exemplified  in  those 
**  of  the  Indies  by  Juan  Orosco,  Burgos, 
**  Christoval  De  Paz,  Barbosa,  Acevedo 
**  Clapperio,  Valenxuelas  Carrasoo,  and 
^  many  other  authors  who  extend  it 
**  still  further,  saying,  that  this  is  not 
**  only  the  case  in  respect  to  the  laws, 
**  but  also  of  the  legal  customs.  For  the 
**  lef^l  customs  that  may  have  been  esta- 
^  blished  prescribed  and  observed  in  the 
**  mother  country,  must  be  observed  and 
*'  practised  in  the  newly  united  countries 
^  that  have  been  incorporated  therewith, 
''  or  annexed  thereto,  proving  the  same 
*'  by  sundry  texts  and  auUiorities  deserv- 
^*  ing  notice  in  this  matter.'' 


IN  THE  KING'S  BENCH. 

Tke  KiBO 

againtt 

Thomas  Picton,  Esq. 

John  Le  Gay,  of  Baldwin's- eoort,  in 
the  city  of  London,  translator  of  lan- 
guages, maketh  oath  and  saith,  lliat  the 
paper-writing  hereunto  annexed,  markeil 
with  the  letter  (D),  doth  contain  a  true 
translation  of  certain  parts  or  passages 
of  and  in  a  book  called  *'  Instituciones 
del  Derecho  Civil  deCastilJa;*'  6th  edi- 
tion,  Madrid,  1792 ;  and  that  the  same 
hath  been  carefully  and  faithfully  made 
by  this  deponent  from  the  laid  bcnik; 
and  this  deponent  further  saith,  that  the 
paper-writing  hereunto  annexed,  marked 
with  the  letter  (£),  doth  contain  a  true 
translation  of  certain  parts  and  passages 
of  and  in  another  book  called  **  Insti- 
tuciones  del  Derecho  Publico  General 
de  Espana,  Tomo  7,  Madrid,  1809 ;"  and 
that  the  said  last-mentioned  translation 
hath  been  also  carefully  and  faithfully 
made  by  this  deponent  from  the  said 
last-mentioned  book;  and  this  deponent 
further  saith,  that  both  the  said  books 
are  in  the  possession  of  the  right  hon. 
lord  Holland,  in  his  lordship*s  library, 
in  Holland  House. 

JoBii  Le  Gat. 
Sworn  in  Court,  this  25th  day 
of  April,  1806. 

By  the  Court. 

(D.) 

Institutions  of  the  Laws  of  Castile  by  the 
Doctors  of  Laws  Don  Ignatio  Jor- 
don  de  Asso  and  Debrio,  and  Don 
Mig^uel  de  Manuel  y  Rodriguez;  5th 
edition,  Madrid,  1799. 

(Chap.  6,  fol.  341.) —If  after  the  pub- 
lication of  evidence,  the  prosecutor  peti- 
tions that  the  torment  might  be  inflicted 
on  the  delinquent  on  account  of  the  evi* 
dcnce  being  insufficient,  there  being  sufR- 
cient  proof  to  authorize  it,  and  that  it  is 
a  person  to  whom  it  may  be  applied;  this 
last  proof  of  the  delinquency  must  be 
proceeded  on,  that  it  may  not  go  un- 
punished. 

(S49.) — Respecting  the  torture  we  esta- 
blish these  three  principles : — 

1st.  That  it  cannot  oe  applied  to  all 
kinds  ofpcrsons. 

9nd.  That  it  be  applied  solely  to  fully 
discover  the  truth. 

Srd.  That  there  must  be  very  strong 
presumptions  in  capital  offences. 

(343.) — From  the  third  principle,  it  is 
to  oe  inferred : — 

First,  That  delinquents  arc  nQt  to  be 
tortured  without  sufficient  ground  for 
accusation  (book  S,  title  30,  jnurt  7),  and 
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whkh  is  to  be  determined  at  the  pru- 
dence and  discretion  of  the  judge. 

Second,  That  if  the  delinquent  during 
the  torture  should  deny,  the  torture  nay 
be  repeated  should  there  appear  strong 
appearances  of  guilt.  Cur.  Phil.  sec.  16, 
No.  16. 

Thirdly,  That  torture  may  be  only  in- 
flicted for  indications  of  criminality  that 
deserve  corporal  punishment,  and  not 
pecuniary  fines.  Book  8J,  title  1,  part  6. 

(E.) 

Ikistitutions  of  the  Public  General  Law 
of  Spain,  by  the  Author  Don  Ramon 
Laiaro  de  Dowy  de  Bassols,  Canon 
and  Archdeacon  de  Valles  of  the 
Holy  Cathedral  Church  of  Barce^ 
lona.  Vol.  7,  Madrid,  1809.  sect.  8. 
Relative  to  Torture — Article  1st. 

(Page  277  &  S78.]— When  it  is  proper 
to  mflict  torture  on  a  delinquent. 

First,  The  supplctory  proof  most  de- 
serving  of  particular  attention  and  scru- 
tiny is  that  by  torture.  After  publica- 
tion has  been  made,  it  is  stated  in  the 
Cnria  Philippica,  Criminal  Law  16,  No.  1, 
when  the  accuser  alleges  there  being  suffi- 
cient proof,  and  should  there  be  so,  he 
petitions  for  definitive  iudgment  on  the 
delinquent ;  but  should  there  not  be  so, 
he  petitions  that  torture  might  be  in- 
flicted, a  copy  whereof  must  be  served  on 
the  delinquent.  Then  the  proceedings 
conclude;  and  being  concluded,  and  it 
appearing  therefrom  that  there  is  not 
full  proof  for  the  condenmalion  of  the 
delinquent  to  the  ordinary  punishment, 
but  still  proof  sufficient  to  inflict  torture 
on  a  person,  provided  he  be  one  to  whom 
it  may  be  applied,  the  judge  is  empower- 
ed and  ought  to  order  the  same  to  be  in- 
flicted, whether  it  may  proceed  from  him- 
self officially,  or  at  tne  solicitation  of 
the  plaintin;  and  whether  the  same 
nay  nave  been  petitioned  for,  or  other- 
wise ;  for  previous  to  this  period,  the  me- 
rits of  the  cause  cannot  be  legally  ascer- 
tained. This  is  conformable  to  the  pro- 
visions of  law  S6,  title  1,  part  7. 

IN  THE  KING'S  BENCH. 

Between  our  Sovereign  Lord  the  Kino 

againU 

Thomas  Pictov,  Esq. 

Richard  Walter  Forbes,  of  Ely-place, 
in  the  county  of  Middlesex,  gentleman, 
maketh  oath  and  saith,  that  being  ad- 
tised  by  the  counsel  for  the  said  defen- 
dant, that  it  was  material  to  the  defence 
of  the  said  defendant,  that  the  laws  and 
ivorks  of  writers  on  the  Spanish  law 
should  be  procured,  be  this  deponent 
•made  the  utmost  and  most  dUigent  ih- 
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quiries  in  his  power  to  obtain  such  laws 
and  works;  but  this  deponent  saith,  that 
he  was  un!d>le  to  procure  any  book  of,  or 
treatise  upon  the  laws  of  Spain,  except 
such  as  were  in  the  possesrioii  of  the  said 
defendant,  and  produced  on  the  trial  of 
this  indictment;  and  this  deponent  further 
saith,  that  in  the  course  of  such  inquiries 
for  such  laws  and  works,  he,  on  or  about 
the  eighth  or  ninth  of  February  last,  pro- 
cured an  inquiry  to  be  made  at  the 
library  of  the  London  Institute,  by  one  of 
the  directors  thereof,  to  know  if  any  such 
were  in  that  library;  and  received  for 
answer,  that  they  had  no  such  works  in 
their  collection,  or  to  that  effect.  And 
this  deponent  further  saith,  that  there 
are  now  two  works  in  the  said  library, 
the  one  intituled,  ^  La  Recopilacion  des 
las  Indias,'*and  the  other,  "  Politica  In- 
diana ;''  and  that  the  former  of  the  said 
works  was,  as  this  deponent  is  informed 
and  verily  believes,  purchased  for  the 
use  of  the  said  library,  at  the  sale  of  the 
late  marquessof  Lansdowne's  collection  of 
books;  and  that  the  last-mentioned  book 
was  recently  obtained,  with  many  other 
books,  from  a  Spanish  prize,  and  did  not 
form  any  part  of  the  said  library  until 
about  a  fortnight  or  three  weeks  ago; 
and  this  deponent  further  saith,  that  he 
believes  the  first-mentioned  book  to  be 
the  same  book  that  was  referred  to  on 
the  part  of  the  prosecution,  under  the 
same  title,  although  from  the  difference 
in  size  and  the  number  of  the  volumes, 
it  appears  to  this  deponent  not  to  be  of 
the  same  edition ;  and  this  deponent  fur^ 
ther  saith,  that  he,  this  deponent,  caused 
a  notice,  a  copv  whereof  is  hereunto  an- 
nexed, to  be  left  at  the  dwelling-house  of 
Mr.  Wilkinson,  on  the  seventh  day  of 
April  instant;  and  that  the  said  Mr. 
Wilkinson,  on  the  tenth  day  of  same 
April,  informed  this  deponent  that  he 
had  received  the  said  notice  but  that 
considering  the  same  as  verv  unprece- 
dented, he  did  not  consider  himself  at 
liberty  to  comply  therewith,  without  an 
order  of  this  honourable  court,  although 
ready  to  do  whatever  the  Court  might 
suggest,  or  to  that  effect;  and  this  depo- 
nent further  saith,  he  did,  on  Thursday 
last,  serve  the  said  Mr.  Wilkinson  with 
a  notice  in  this  prosecution,  that  if  a 
rule  Nisi  for  setting  aside  the  verdict  ob- 
tained thereon,  should  be  eranted,  the 
said  defendant  would,  by  nis  counsel, 
move  that  he  might  not  stand  committed} 
but  be  at  liberty  to  enter  into  a  fresh  re- 
co^izance  for  his  appearance  until  the 
said  rule  should  be  disposed  of,  and  this 
honourable  Court  make  further  order  to 
the  contrary ;  and  would,  if  this  honosr* 
able  Court  shall  think  fit  to  grant  such 
application,  offer  for  his  bail  on  that  oc- 
casion, Nicholas  Pearce,of  Lothbury,'in 
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Um  city  of  London,  merchant,  and  Jo- 
seph Manyat^  of  Bridge-atreet,  in  the 
same  city,  merchant ;  uy  delivering  the 
tame  to  the  servant  of  the  said  Mr.  iVil- 
kinson,  at  his  house,  in  Red-lion-square. 

R.  W.  Forbes. 
Sworn  in  court,  this  twenty-siith 
day  of  April,  1800. 

By  the  Corar. 

IN  THE  KING'S  BENCH. 

The  KiKO. 

Mgaitui 

Thomas  Picton,  Esq. 

Take  notice,  that  it  is  intended  to  move 
for  a  new  trial  in  this  prosecution ;  among 
other  grounds,  upon  the  ground  that  the 
book  intituled  the  Uecopilacion  of  the 
Laws  of  the  Indies,  mentioned  and  re- 
ferred to  by  Mr.  Pedro  Vargas  in  his  evi- 
dence, is  a  book  other  and  different  in 
substance  from  what  it  was  represented 
or  supposed  to  be  by  the  said  witness ; 
and  that  I  shall,  Uigether  with  the  said 
defendant  and  Mr.  Le  Gay  (the  gentle- 
man  who  has  translated  the  papers  in 
the  Crown-office)  attend  at  your  house 
on  Friday  nest,  between  the  hours  often 
and  eleven  o'clock  in  the  forenoon  of  the 
same  day,  for  the  purpose  of  inspecting 
the  said  book  and  also  certain  other 
books  in  your  |H>ssession,  and  referred 
to  on  the  said  trial,  intituled  the  Royal 
Cedula  for  the  eovernment  of  Trinidad : 
and  that  I  shall  require  you  to  permit 
me  to  take  on  behalf  of  the  said  defend- 
ant, such  extracts  from  the  said  books  re- 
spectively, as  I  shall  deem  proper. 
Your's,  &c. 

R.  W.  FoaBES, 
Attorney  for  the  said  Defendant, 
7th  April,  1806. 
To  Mr.  Wilkinson,  Attorney  for 
the  prosecution. 


CouaT  OF  Kiao's  Bench. 

Saturday  April  96 — 46  Geo.  III.  a.  d.  1806. 

Judges: 

The  Right  Hon.    Edward  Lord  Elienbo- 
ramghf  C.  J . 
The  Hon.  Sir  Ntuh  Grose,  Knt. 
The  Hon.  8ir  Saulden  Lawrence^  Knt. 
The  Hon.  Sk  Simon  Le  Blanc,  Knt. 

Mr.  Dallas, — In  the  case  of  the  King  v. 
General  PicTON,  I  humbly  move  your  lord- 
ships for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial. 

Lord  EUenhorough, — Is  the  defendant  in 
Court? 

Mr  nAttas. — Yes,  my  lord. 

^  *   the  indictment  stated  that 


general  Pirton  had  been  emploved  in  the  ser- 
vice of  his  majesty,  in  a  civil  and  military 
capacity  in  the  island  of  Trinidad ;  and  that, 
during  the  time  in  which  he  was  so  employed, 
he  caused  and  procured  to  lie  inhumanly  tor- 
tured, a  person  of  the  name  of  Luisa  Caldcron. 
This  is  the  substance  of  the  charge  against 
general  Picton;  and  I  do  not  think  it  neces- 
sary to  go  into  a  detui  of  the  different  coimts 
in  the  indictment,  l>ecause  I  am  not  at  pre- 
sent aware  that  any  thing  wiU  turn  on  the 
distinctbn  between  them. 

The  sul>stance  of  the  case  proved  on  the 
|uirt  of  the  prosecution  was  this :  that  some 
time  towards  the  end  of  the  year  1801,  a  rob* 
bery  to  a  very  considerable  amount  had  been 
committed  in  the  dwelling-house  of  Pedro 
Uuiz ;  that  immediately  on  the  robbery  beine 
discovered,  information  of  the  same  wis  laid 
before  general  Picton ;  that,  in  consequence  of 
thmt  information,  inquiries  were  made,  and 
suspicion  fell  on  this  young  woman,  who,  as 
it  appeared,  lived  as  a  servant  and  in  a  slate 
of  prostitution  with  Pedro  Ruia,  in  the  dwel- 
ling-house wherein  the  robbery  was  com- 
mitted; that  general  Picton,  wrthout  inter- 
fering, remitted  the  cause  to  the  ordinary  and 
common  tribunal,  and  ordered  the  inquiry  to 
be  conducted  by  a  magistrate,  called  the  sd- 
calde,  by  whom  for  several  days  various  per- 
sons were  examined;  that  it  turned  out  most 
clearly  that  Luisa  Calderon  was  an  accom- 
plice; that  the  money,  however,  was  not  to  be 
found,  nor  would  she  make  a  full  disclosure 
of  the  persons  who  had  been  concerned  with 
her  in  the  robbery,  though  she  was  from  time 
to  time  examined;  and  that  in  consequence, 
when  these  examinations  had  gone  on  for  a 
great  length  of  time,  a  representation  was 
made  to  general  Picton  by  the  magistrate 
whose  duty  it  was,  in  the  ordinary  adminis- 
tration ofjusticc  in  ihe  island,  to  take  these 
examinations,  that  according  to  the  law  of 
Spain,  it  would,  in  that  particular  case,  he  fit 
to  apply  a  slight  torture.  It  was  also  proved, 
that  in  consequence  of  that  representation 
coming  from  tne  ordinary  magistrate  of  the 
island,  general  Picton  drreclcd  that  torture 
should  be  administered.  It  further  appeared, 
that  this  person  was  put  upon  what  is  called 
a  piquet;  that  she  was  put  upon  it  twice;  that 
she  afterwards  remained  in  piol  for  a  consi- 
derable length  oftime;  but  that  general  Picton 
was  not  present  at  the  int)iction  of  the  tor- 
ture; nor  did  it  appear,  that  frcmi  the  moment 
when  he  directed  the  torture  to  be  applied,  any 
representation  respecting  this  business  was 
made  to  him. 

I  think,  my  lords,  that  on  the  part  of  the 
prosecution,  my  learned  friend  Mr.  Garrow 
went  a  step  further;  if  I  recollect  right,  he 
proved  that  this  particular  instrument  of  tor- 
ture---the  piouet — had  been  introduced  into 
the  island  by  general  Picton,  as  a  mili- 
tary punishment;  and  I  admit  it  to  have 
been  also  proved,  that  persons  who  were 
acquainted  with  the  island,  and  who  spoke 
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to  loms  knowledge  of  it  during  tm^n  ar 
filUen  yeara  had  nevpruniit  that  lime  known 


the  part  of  the  prosecution. 

On  the  part  of  ^aenl  Picloo,  I  took  the 
Uberly  uf  atatiag  different  grounds  of  defence. 
In  the  first  plHce,  I  auied  tliai  in  the  par- 
ticular case  torture  was  applicable,  and  was 
directed  to  be  applied  by  the  law  of  8pain, 
which  law  general  Piclon,  holilioa  the  li- 
tuaiion  of  governor  of  ibe  island,  and  iovetted 
by  his  majesty  with  the  supreme  judicial 
authority,  was  bounit  to  follow ;  and  conse- 
quently that  as  by  the  law  of  Spain,  which  he 
was  bound  to  administer,  torture  was  admis- 
sible in  lliis  parlieular  case,  the  charge  was 
completely  answered,  thai  charge  being 
launded  on  the  allegation  (in  erery  count  of 
the  indtetment)  that  the  act  was  tittia^Uy 
done.  On  this  ground  of  defence,  I  relerred 
to  a  great  number  of  eitracls  from  diSetent 
Spaoiih  writers  on  the  law  of  tlieir  country. 
1  staled,  moreover,  that  these  books  were 
uniformly  resorted  to  by  every  magistrate 
cngand  in  the  daily  adminittistion  of  cri- 
minal Justice  in  the  island  of  Trinidad,  as 
bring  books  of  high  authority,  and  containing 
the  law  ofSpain  m  applicable  to  that  island  : 
And  I  iUled,  that  I  should  prove  this  fay  Mr. 
Gloster,  the  present  attorney -general  of  Tri- 
nidad, wliom  I  intended  to  call  as  a  witneu. 

I  Slated,  secondly  (although  I  do  not  now 
mean  to  insist  upon  it  asa  distinct  proposition) 
that  whereas  it  is  alleged  in  the  mdictment, 
that  general  PictoD  did  this,  not  onl;  Mn^nBi- 
Jklly,  but  also  nsiicioatfj,  and  milhout  any  rea- 
MaaUe  or  probable  cautt,  which  last  terms  are 
not  Gomprebended  within  llie  meaning  of  the 
term  unlawfiil,  it  would  be  necessary  for  the 
prosecutor  not  only  to  prove  that  the  act  was 
nnlawfiilly  done,  but  even  to  go  farther,  and 
prove  that,  under  all  the  circumstances  of  the 
particular  situation  in  which  general  PicloQ 
«■■  then  placed,  he  acted  waUcimaiy,  and 
Mtlou/  any  reawuble  or  probaiU  catae. 

A  third  ground  slated  by  mo  was,  that, 
supposing  tne  evidence  on  the  part  of  the 
prosecution  to  be  believed,  and  that  under  the 
circumstances  in  which  the  defendant  acted, 
the  law  of  Spain  was  not  applicable  to  the 
particular  case,  still  if  it  were  a  mere  error  in 
point  of  judgment,  and  no  eipress  malice 
eiisted  in  his  mind  (considering  too  that  he 
acted  in  his  judicial  capacity)  a  complete  de- 
fence is  esiablished. 

After  I  had  slated  these  grounds,  and  when 
I  was  procecdiug  lo  discuss  them,  his  lord- 
ship ioierrupted  me,  and  said,  that  these  were 
Saints  of  great  importance  and  conaidrtabje 
iflicultv,  and  which  might  be  proper  to  be 
argued  before  the  court;  and  that  from  the 
rebtivc  situation  of  the  two  countries — Eng- 
land and  Spain  being  at  present  in  a  state  of 
light   be  some  difficulty  in 
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books  of  Bothority  opon  Iha  law  of  Bpiln* 
It  wai  thereupon  intimated  on  the  part  of  th« 
prosecution,  thai  no  UDoecessary  diflicnirm 
would  be  impoaed  upon  us,  with  respect  to 
that;  and  then  the  case  went  on  for  soma 
time,  on  the  suggestion  that  the  hcts  ahouM 
be  reduced  into  a  special  verdict. 

I  stated,  that  by  the  law  of  Spain  tortura 
was  applicable,  in  cases  of  the  same  descrip- 
tion as  LuiMCalderon'i:  my  learned  friend 
Mr.  Garrow  contends  that,  whatever  might 
have  been  the  law  of  Spam,  an  English  go- 
vernor acting  under  bis  majesty's  instruclioDB, 
could  not  he  justified  in  admimstciiog  torture. 
My  address  to  the  jury  stopped  shtnl,  under 
the  idea  that  there  was  to  be  a  special  ver- 
dict  

Lord  Ellenionmgh.—TaT.  Dallas.  I  aftor> 
warda  desired  thai  you  should  make  any  ob- 
servations which  you  thought  material.  I 
apprehended  that  it  waa  likely  to  end  In  a 
special  verdict,  and  perhaps  I  put  you  tu  some 
inconvenience ;  hut  you  had  afterwards  an 
opportunity  of  making  any  otaervationa  ynu 
thought  proper. 

Mr.  l}atlat.~My  lord,  ^ou  slate  it  meet 
correctly ;  I  do  not  comphin ;  I  only  nteatlca 
the  fact  lo  the  court,  aa  the  other  learned 
judges  were  not  present. 

After  I  had  remained  for  aome  time  under 
the  notion  that  there  was  to  be  a  special  ver* 
diet,  it  appearing  on  the  examination  of  lb« 
different  witnesses  that  there  had  been  no 
instance  of  the  infliction  of  torture  in  Trinidad, 
your  lordship  thought  that  the  jury  ought  to 
find  a  general  verdict  one  way  or  the  other. 
My  learned  friend  Mr.  Garrow  brought  for- 
ward additional  evidence,  and  I  had  an  oppei^ 
tunity  of  making  my  observations  to  the  jury 
upon  that  evidence. 

On  the  nart  of  the  prosecution,  it  was  in 
the  first  place  Insisted,  that  whatever  the 
general  law  of  Spain  might  be,  it  was  not  ap- 
plicable to  Trinidad;  for  that  there  had  not 
been  within  the  memory  of  any  wilncH,  m 
sinele  instance  in  which  torture  had  been 
made  use  of.  And  in  the  neil  place,  my 
learned  friend  Mr.  Garrow  produced  evi- 
dence to  contradict  the  answer  which  I  ^vo 
to  the  case  on  the  part  of  the  prosecution  : 
he  called  a  witness  of  the  name  of  Don  Pedro 
de  Vargas,  of  whose  having  been  bred  to  the 
prnfessicn  of  the  law  we  heard  a  great  deal. 
This  witness  spoke  to  a  book  containing  a 
compilation  of  the  various  laws  which  related 
to  the  Spanish  colonies,  and  which  were  dif- 
fisreat  from  those  of  the  mother  country. 
And  it  is  upon  this  part  of  the  case  that  I 
mean  in  the  first  instattce  to  trouble  you  with 
the  grounds  of  my  application,  for  a  rule  to 
shuw  cause  why  there  should  not  be  a  new 
trial. 

In  behalf  of  the  defendant,  I  contended 
that  it  had  been  proved,  and  had  not  been 
denied,  that  by  the  general  taw  of  Spain,  tor- 
ture wu  ap^icable  m  ■  caie  of  tiu>  doKrip- 
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Lord  ElUnbonrngK-^l  happen  to  know 
that  he  has  giveu  twil  to  a  large  amount. 

Mr.  Garrom, — I  say  nothing  either  way, 
ny  lords. 

Lord  Elienbonntgk. — If  your  consent  is  not 
cipressly  given,  our  rules  are  invariable,  and 
apply  to  all  cases;  and,  therefore,  unless 
toon  is  an  express  consent 

Mr.  Dallttt. — ^Notice  was  given,  that  we 
had  bail  to  offer  to  any  amount. 

Mr.  Garrow. — I  am  eipressly  told,  I  am 
■ol  authorized  to  consent  to  it.  It  is  no  per- 
■ooal  act  of  my  own. 

Lord  ElUmbmxmgk^ — ^The  court  on  this  oc« 
casioD  must  conform  to  their  uniform  rule  on 
all  other  occasions. 

Mr.  Carrom. — And  I  must  conform  to  my 
instructions.  I  have  really  no  discretion  upon 
the  matter.  If  I  were  permitted  to  exercise 
my  discretion,  I  hope  I  should  exercise  it  in  a 
vi^y  that  would  be  salisfattury  to  general 
Picton ;  but  1  am  not  permitted  to  exercise 
any  discretion  upon  the  subject. 

[After  the  learned  counsel  had  consulted 
for  a  short  time  with  the  solicitor  for  the 
prosecution,  lie  said.] 

I  am  now  released  from  the  situation  in 
whidi  I  was  placed  a  minute  ago ;  I  am  per* 
mitted  to  exercise  a  discretion,  and  I  therefore 
consent  to  general  Picton's  being  discharged. 

Lord  EUenbonmgh. — He  is  on  bail  at 
present  ? 

Mr.  Dallas, — Yes,  my  lord. 

Lord  Ellenhorough.'^l  was  under  a  mis- 
apprehension, when  I  said  large  bail  had 
been  put  iu  before  me.  That  was  in  another 
matter,  and  if  bail  has  not  been  put  in,  it 
tntistbe  put  in. 

RULE  GRANTED. 


Court  of  King's  Bench. 

S^urday^  June  21 — i6  Geo,  Srd^  a.  d.  1806. 

Lord  Ellenborottgh.—Thii  case  of  The  King 
cfaintt  Picton  must  necessarily  occupy  a  con- 
aiderable  portion  of  time ;  and  although  the  ! 
Court  cannot  but  feel  the  utmost  anxiety  to  | 
dispose  of  it  this  term,  still  I  am  afraid,  that  ! 
we  shall  not  be  able  to  overcome  the  difficul-  ! 
ties  which  stand  in  the  way  of  our  doing  so. 
This  is  certainly  a  case  of  much  moment,  and 
is  one  that  will  require  great  length  of  argu-  { 
ment.     When  we  look  at  the  paper  and  ob-  ; 
serve  the  causes  ^ret  to  come,  we  arc  reduced  , 
to  this  situation^if  we  go  into  this  case,  and 
that  of  Harden  v.  Smith,  the  door  will  be  shut 
against  all  the  other  cases  that  remain  for 
judgment ;  I  therefore  wish  to  know  whether  ! 
-tictilar  inconvenience   would  reaidt 


from  this  case  standing  over  till  the  next 
term. 

Mr.  DflUoi.— My  lord,  I  feel  myself  at  the 

{iresent  moment  under  some  difficulty :  your 
ordship  knows  perfectly  well,  that  in  this 
case  the  question  submitted — and  most  pro- 
perly submitted — to  the  consideration  of  the 
jury  was,  whether,  by  the  law  applicable  to 
the  Island  of  Trinidad,  torture  could  be  in* 
dieted  in  such  a  case  as  that  of  Lutsa  Calde- 
ron.  And  your  lordship  will  recollect,  that 
upon  the  evidence  of  Mr.  de  Vargas  (who 
swore  that  no  such  ptmishment  existed  under 
the  law  of  Spun,  and  that  in  the  book  which 
he  produced  as  containing  the  code  of  laws 
enacted  for  the  government  of  the  8|Ninish 
colonies,  no  mention  of  torture  was  to  be 
found)  the  jury  found,  that  in  the  Island  of 
Trinidad,  torture  could  not  be  administered ; 
whereupon  your  lordship  told  the  jury,  that 
nothing  remained  for  them  but  to  pronounce 
a  general  verdict  of  Guilty. 

Since  that  time,  I  have  taken  the  libertv  of 
moving  your  lord&hips  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  on 
the  ground  that  at  the  trial  we  laboured 
under  the  disadvantage  of  not  having  been 
able  to  procure  a  copy  of  that  book  which, 
according  to  Mr.  de  Vargas, contained  the  code 
oflawsforthc  government  of  the  Spanish 
colonies,  and  in  which  he  asserted  that  there 
was  no  reference  to  torture ;  and  on  examining 
that  book  (a  copy  of  which  we  have  since  that 
period  been  enabled  to  obtain)  it  appears, 
that  Mr.  dc  Vargas  has  grossly — I  do  not  say 
whether  intentionally  or  unintentionally — 
misrepresented  the  law;  for  although  it 
is  true,  that  the  word  '*  torture"  is  not  to 
be  found  in  any  part  of  that  book,  still,  it  is 
directed,  that  in  every  particular  as  to  which 
the  book  is  silent,  the  law  of  Old  Spain  shall 
be  applied  to  the  colonies. 

The  difficulty  under  which  I  now  labour, 
arises  from  the  circumstances  which  I  will 
very  shortly  state  to  your  lordships.  It  ap- 
pears since  the  trial 

Mr.  Garrcw. — I  am  extremely  sorry  to  inter- 
rupt my  learned  friend ;  but  the  question  put 
by  the  Court  to  the  bar,  was  whether  there  is 
any  pressing  necessity  tliat  this  case  should 
be  heard  in  the  course  of  the  present  term.  I 
dare  say  my  learned  friend  is  disposed  to  do 
every  thing  that  is  right,  and  as  long  as  he 
will  conhne  himself  to  the  question  put  by 
the  Court,  I  shall  not  interrupt  him ;  but  I 
object  to  his  going  into  this  story,  if  the  mo- 
tion is  not  to  be  heard  now.  What  he  was 
going  to  say  may  be  very  important,  but  it 
may  excite  a  great  degree  of  prejudice.  If  the 
question  is  to  be  argued  in  tne  present  term, 
it  will  be  my  duty  to  show  cause  against  the 
rule.  The  press  is  every  day  teeming  with 
paragraphs  with  respect  to  these  proceedings, 
whicn  may  create  great  prejudice ;  and  I  am 
therefore  eitremely  anziousy  that  we  ahould 


an 


Motiomjbr  a  ntu  TriaL 


[ISR 


not  irregularly  and  bjr  pieeemetl  ratei  upon 
any  part  of  the  tubjeet. 

IiOrd  Sllenbonmgk. — My  (juestioo  whs 
tainly    iotended  merely  to   produce  a  dry 

Mr.  DalLii.~Ye»,  my  lord ;  but  I  am  lure 
thai  when  your  lordship  has  heard  me  a  fei 
moments  longer,  it  will  appear  that  I  was 
not  irregular  in  brmgiog  hiuk  to  jour  recol- 
leclion  the  circumstances  under  which  tbU 
cue  at  present  stands,  and  iu  stating  what 
has  happened  since  the  trial.  It  appears  that 
an  account  of  the  trial  reached  the  Island  of 
Trinidad,  in  consequence  of  which  a  meeting 
was  convened  by  the  governor,  at  which  they 
ascertained  what  the  »"  of  the  island  is,  and 
bis  miyesty's  council  of  Trinidad  have  trans- 
mitted by  the  attorney-general,  to  be  delivered 
to  the  secretary  of  stale,  a  certificate  of  what 
is  ihe  colonial  law,  in  which  they  distinctly 
sute 

Lord  Elle«bonMgh.—l  cannot  see  how  what 
you  are  now  statin);  can  be  given  in  evidence. 

Mr.  DaUai.—Wc  are  now,  mr  lord;  in  i 
criminal  case,  on  a  charge  bronght  against  a 
person  who  has  held  a  very  high  situation; 
and  I  with  to  submit  to  your  lordship,  incon- 
sequence of  an  cxtraorainar;  circumstance 
whKh  occurred  yesterday,  whether  the  Court 
will  not  give  me  leave  to  file  an  additional 
affidavit,  and  annex  it  to  the  former.  I  trust, 
my  lords,  that  in  a  criminal  case  of  this  sort, 
when  it  is  considered  that  these  documents 
were  regularly  iransmilled  from  Trinidad  as 
acts  of  state,  and  that  they  only  yesterday 
arrived  in  this  country,  your  lortlships  will 
permit  us  to  file  an  additional  affidavit,  and  to 
annex  these  documents  to  it.  I  am  sure  your 
lordships  wish  to  know  what  is  the  law  upon 
the  subject  of  torture. 

Lord  Elhaiorough.—A  commission  has 
been  already  sent  to  the  Island  of  Trinidad, 
for  the  very  purpose  of  ascertaining  the  law. 

Mr.  Garros. — When  this  comes  before  the 
court  in  a  proper  shape,  we  shall  have  an 
opportunity  of  beinft  heard  as  to  its  propriety; 
bill  I  cannot  conceive  bow  it  can  be  intro' 
dUced  hero.  After  we  have  prepared  out- 
selves  many  days  to  show  cause  afainst  the 
rule,  upon  the  afRdivits  already  nled,  they 
come  now  and  slate  something  which  is  not 
in  such  a  shape  as  your  lordship,  either  at 
m'u  priui  or  in  bank  can  take  any  notice  of— 
something  which,  since  the  conviction,  they  . 
have  heara  about  the  laws  of  the  Island.    * 


think'  the  court  will  hardly  feel  that  they    urgent. 


Lord  EtUHbo7Wigk.~Ut.  Dallas,  make  • 
_..z  ..  ,„^^j,  f^,.  J  jy[g  (^  show  ci 


.  had  I  not 
conceived  that  tay  duty  required  bm  to  ^Ta 
them  this  information. 

Lord  ElUnborongk—Aa  this  could  not  ba 

Siven  in  evidence  at  the  trial,  I  do  not  Iumv 
ow  it  can  now'  form  an  ingredient  lor  mr 
consideration ;  but  I  say  this  without  prgo? 
dice.  I  cannot  sec  how  certificates  from  the 
governor  and  council  of  the  island  can  be  r^ 
ceived,  afler  there  has  been  a  solemn  inquin 
in  thai  island  for  many  months,  and  when  ft 
might  hate  been  proved  in  ereiy  wsjrio 
which  it  was  capable  of  proof. 

Hr.  5l(pAea.— My   lord,    this 
contains  eatracts  from  legal  records. 

Lord  ElkitborMgh.—We  must  forget  tlw 
commission,  otherwise  this  will  not  be  arail». 
ble,  Wewillcertainlyreceiveyourapplication, 
and  we  shall  hear  you  yon  on  Monday;  but 
considering  the  time  that  will  be  necessary  to 
answer  this  affidavit,  it  would.be  too  much  to 
call  upon  Mr.  Garrow  to  answer  it  this  term.. 

Mr.  Dailat. — I  do  not  wish  to  press  it  Ihia 
term :  I  know  the  length  of  lime  it  mntt 
take,  and  how  inconvenient  it  would  hi.  to 
Iheother  business  of  thecourt.  But  I  thought 
candid  to  state  now,  that  »e  nid 
received  these  documents,  than  to  defer  it  to 
next  term. 

Lord  ElUnhorougli.—The  motion  cannot 
be  made  now,  because  you  have  not  I  suppoia 
~-i  affidavit  ready? 

Mr.  Dailat. — I  have  nne  ready,  my  lord ; 
but  I  would  rather  make  my  motion  on 
Monday. 

Lord  ElUnborovgh. — Hake  your    motion 

1  Monday,  and  draw  up  your  rule  for  next 
term  ;  because  it  is  quite  impossible  to  require 
the  other  side  to  show  cause  against  it  thii 
term.  Thecourt  have,  for  avariety  of  reaaona, 
most  anxiously  wished  to  dispose  of  this  case 

the  present  term;  but  from  causes  whicb 

:  cannot  control,  our  time  has  been  so  much 
occupied,  that  we  sliall  not  be  able  to  get 
through  all  the  business,  and  it  is  therefore 
our  duty  to  attend  to  that  vhich  is  most 
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Mr.  Dflfto.— Inthe  case  of  the  King  againtt 
f^lUSral  Picton,  I  am  now  humbly  to  trouble 
jour  lordships  with  a  rootion  for  a  rule  to 
Mmw  cause  why  we  should  not  be  at  liberty 
Id  file  in  additional  affidaviu  Your  lordships 
an  aware  that  I  have  already  obtained  a  rule 
to  show  cause,  why  there  should  not  be  a 
new  trial,  upon  affidavits  which  have  been  al- 
ready filfed,  and  the  discussion  of  which  rule, 
itands  over  till  neit  term ;  and  my  humble 
i|i|ilkatbn  to  your  lordships  now,  is,  for  leave 
fo  Ale  an  additional  affidavit,  that  refers  to 
certain  documents,  which  I  shall  state,  in 
oMer  that  when  the  subject  b  considered  in 
the  oourse  of  next  term,  they  mi^  be  di»- 
eussed  together  with  the  other  affidavits.  I 
tmire  thie  upon  the  affidavit  of  general  Pic- 
Ion,  which  Slates,  that  so  late  as  Friday  last, 
he  received,  from  the  West  Indies,  certain 
documenta,  annexed  to  the  affidavit  He 
says,  "  the  affidavit  hereunto  annexed, 
'^  marked  A,  was  received  in  London  only  on 
**  yest^ay**  (Friday  last)  **  by  the  Leeward^ 
•^  Island  Mail.'*    He  then  states  that  •'  the 

*  ttalne  of  the  deponent  Franeitco  de  Cmdro^ 

*  is  ef  the  proper  band-writing  of  Francisco 
**  de  Castro,  an  oKrivano**  (scrivener)  **  of 
^  the  island  of  Trinidad,  whose  dut^  (among 
*<  Mm  thniKs)  it  is,  to  keep  the  public  records 
^  of  criminal  processes." 

L6rd  EUenborough.-^Ue  was  one  of  the 
fersoiis  examined  under  the  mandamus. 

Mr.  DaUas.— Yes,  mv  lonl,  hr.  was. 

The  Defendant  in  this  affidavit  further  savs 
^  that  the  name  John  Niliell  set  and  sub- 
"  scribed  to  the  jurat  of  the  said  affidavit"  (of 
Iflraneisco  de  Castro)  "  is  of  the  proper  hand- 
**  writing  of  John  Nihell,  esquire,  a  judge  in 
*'  the  said  island ;  and  that  tde  name  T.  His- 
**  lop  set  and  subscribed  to  the  certi6cate  at 
^  the  foot  thereof,  is  of  tlie  proper  hand-writ- 
^  ing  of  his  excel lency Thomas  llislop,  esquire, 
*'  the  present  governor  of  the  said  island.''  The 
defendant's  affidavit,  then  refers  to  another 
naffer  writing  which  is  annexed,  and  which  is 
marked  with  the  letter  B. ;  and  he  swears, 
thiai  **  the  name  William  Holmes,  thereto  set 
**  and  subscribed,  is  of  the  proper  hand-writ- 
^  ing  of  William  Holmes,  esquire,  the  clerk  of 

*  his  majesty's  council  of  the  island  of  Tii- 

*  nidad.'^ 

I  shall  now  state  to  your  lordships,  as  cor- 
rectly as  I  am  able,  the  nature  of  the  several 
docnraents,  which  are  referred  to  in  this  affi- 
davit of  general  Picton.  Immediately  upon 
the  intelligence  arriving  in  Trinidad,  that  ge- 
neral Picton  had  been  convicted,  on  the  find- 
ing of  a  jury,  that  the  law  of  Spain  was  not 
applicable  to  criminal  cases  in  the  island  of 
Tnnidad  so  as  to  warrant  torture  or  the  put- 
ting parties  accused  to  the  ^acilion,  as  it  is 


called,  the  governor  immediately  thought  il 
his  duty — 

Mr.  JnsUcc  £avreace.— Who  states  this? 

Mr.  Do/iof.— It  will  appear  from  the  docu- 
ments. The  governor  thought  it  his  duty  to 
convene  a  meeting  of  those  who  constituted 
his  roiyestv's  government  there ;  and  to  tlie 
persons  who  attended  that  meetins  I  will  call 
your  lordships'  attention.  I  shall  now  state 
to  your  lordships  the  substance  of  the  docu- 
ment marked  B.  and  referred  to  in  the  affida- 
vit of  general  Picton.  It  purports  to  be  an  offi- 
cial accoimt  of  the  proceedmgs  adopted  at  a 
meeting  of  bis  majesty's  council  held  at  the 
govemment^house.  The  persons  present 
were,  governor  Hislop,  Jonn  Nihell,  esq. 
chief  justice  of  the  island,  John  Black,  St 
Hilaire  Begonat  (the  person  nMm  whose  re- 
preseotatwn  the  order  for  Indicting  torture 
upon  Luisa  Calderon  was  issued),  and  two 
others  of  the  names  of  James  Riaby  and  John 
Smith :  these  are  the  persons  who  constitute 
his  majesty's  council  for  the  executive  go- 
vernment of  Trinidad,  and  this  meeting  waa 
held  on  the  first  of  last  month.  The  olocu- 
ment  then  states  that, '  The  following  repro- 

*  sentation  was  submitted  to  the  conudm- 
'  tion  of  the  board  by  Mr.  Smith ;  and  hav- 
'  lag  been  maturely  deliberated  on,  it  waa 

*  moved  by  Mr.  Black,  and  seconded  by  Mr. 
'  Kigby,  that  it  should  be  placed  on  the  Mi- 

*  nutes,  and  immediately  acted  upon : 

**  Whereas,  sir  Ralph  Abercrombie  did 
"  order,  at  the  conquest  of  the  island,  that  all 
''  the  laws  then  in  force  should  remain  and 
**  continue  until  his  majesty's  pleasure  should 
**  be  known ;  and  the  continuation  thereof 
**  had  been  confirmed  by  his  ma^estjr's  in- 
^  struclions  to  his  governor;  and  justice  has 
"  been  accordingly  administered  in  the  dif- 
*'  fercnt  tribunals  of  the  island  since  the  con- 
**  quest,  agreeable  to  and  in  conformity  to 
'*  such  laws  and  upon  such  authorities  as  had 
*'  been  always  considered  as  good  and  valid  in 
**  the  said  tribunals  previous  to  the  said  con- 
"  quest ;  and  his  excellency  and  the  board 
^  having  been  guided  by  such  laws  and  au- 
**  thoriues  in  the  trials  of  the  persons  con- 
"  cemed  in  the  late  insunection,  and  sen- 
'*  tenced  to  death  and  otherwise  punished 
"  under  their  sanction  the  persons  found 
**  guilty  and  convicted ; — 

Lord  £/^eiiAonni^A.— That  is  a  retolntion, 
is  it? 

Mr.  Dallai. — Yes,  my  lord ;  it  is  a  resolu- 
tion of  the  Council  convened  at  the  govern- 
ment house  by  the  governor  who  has  sent 
over  an  account  of  it  to  the  attorney-general 
of  the  island  who  is  now  in  this  country,  for 
the  purpose  of  being  delivered  to  his  majes- 
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tf*  seowlary  at  itate  for  the  coloniei,  u  a 
cc>'ti6cate  to  tbe  government  here  of  what 
the^  cooaider  lo  tie  Itie  law  according  to 
«hKh  justice  U  to  be  adminislcrcd  in  that 
■etdemeut.  They  then  co  on  lo  state  (hat, 
"  a>  OQ  the  trial  oFgeneralPicton,  late  go*er~ 
"  nor  of  this  island,  in  his  majesty's  court  of 
"  King's-beoch,  for  an  act  at'  Ills  guvernment, 
"  eiceptions  have  been  made,  and  doubts 
*•  ntisedu  to  tbe  laws  by  wliicli  this  cubny" — 

Lord  EUt»borotigh. — Suppose,  Mr.  Dallu, 
a  new  trial  was  granted,  anil  you  oAered  that 
pajwT  as  evidence;  how  could  1  receive  in 
evidence  this  certificate  transmiUed  to  the 
Kcrctary  of  state,  declaring  their  opinion  as 
totbelawr 

Hr.  iJattu.— With  the  greatest  deference 
to  your  lordship,  I  conceive  that,  whether 
this  would  be  adiniasible  evidence  upon  a  new 
trial  is  a  question  essentially  different  from 
the  question  whether  it  is  nut  such  inforn)»- 
tioD  u  is  fit  to  be  Liken  into  consideration  by 
the  «CNirt  when  they  are  ileliberaling  whe- 
ther we  are  or  are  not  entitled  lo  a  new  trial. 
I  ua  *Uie  that  ^ur  lordships  will  look  to  the 
Ntualioo  in  which  geiieral  Picton  was  placed 
— beiDg  a  military  man,  and  being  as  to  the  . 
cifil  government  of  the  island    obliged    to  '  ted  to  put  tliis  upon  the  files  of  the'  courtt 

MpJere  his   way    in  the  dark.       You   will     "-■  '     ''"  "'  '^  — 

fcM  that  this  is    a   case  deserving  of  very 


such  certificates  have  been  held  to  be  evi* 
dence  of  the  laws  of  parlicular  places,  and 
which  are  cited  bv  Mr.  Justice  Lawrence,  in 
acaseinO.T.  R.. 

Mr.  Justice  XoBrenM.— Whit  it  tbe  Dame 
of  the  case  in  6.  T.  R.  to  which  you  refer  I 

Mr.  DaUai.—The  case  of  the  King  V. 
Miwbey,  hart,  and  others,  reported  in  S.  T.  R. 
619;  Mr.  Justice  Lawrence  says  [p.  037) 
'*  And  this  is  not  the  only  instance  of  recel^ 
"  ing  certificates  in  evidence  ;  certificates  of 
"  bishoDs  with  respect  to  marriages  are  n^ 
"  ceived  ;*  the  customs  of  London  are  cett^ 
"  fied  by  the  recorder  ;t  so  formerly  wen 
"  certificates  received  from  the  captaia  of 
"  Calais"^ — now  this  is  a  certificate  from  the 
chief  criminal  judge  of  what  is  the  partiddar 
law  of  the  island— "and  in  Cro.  Elii.  908,3, 
"  this  court  said,  they  would  give  credit  lo 
"  the  certificate  of  the  judges  in  Wales  to* 
"  specting  the  practice  of  their  court,  and 
"  that  the  custom  of  a  court  is  a  law  in  thai 
"  court."  I  am  ttot  now  discussing  the 
tion  whether  this  is  ot  is  not  evidence 
to  the  jury ;  J  do  not  ask  the  court  to 
upon  that;  but  my  humble  appltcati 
your   lordshi^is  is,  that  I  may  i 


lo  M 

deciSa 


■cnliar  consideration ;     and  if  tlial  which     question  shall  or  shall  n 


__jn  found  by  the  jury  upon  the  avidi 
befbre  Ihem  to  have  been  the  law  of  the 
island,  shall  ultimately  turn  out  not  to  have 
been  ao,  the  Court  would,  I  am  sure,  upon  a 
BOtJoo  for  a  new  trial,  wish  to  tiave  all  tbe 
light  that  can  possibly  be  thrown  upon  the 

Not  lo  lake  up  more  of  the  time  of  the 
Court  than  is  necessary,  the  result  was,  that 
the  council  called  before  them  all  persons 
who  were  considered  as  having  acted  ' 


for  further  inquiry  and  investigation. 

I  shall  proceed  to  state  what  the  cerllficftM 
ofMr.Nihellis: 

Mr.  Nihell(who  was  also  examined  upon 
oath)  deposes  that  he  has  been  in  IVinidad 
above  twentv  years,  and  that  he  understand* 
the  Spanish  language  perfectly ;  he  then  speci- 
fies the  different  gradations  of  office  through 
which   he   passed   before    he  came  to    lUf 

E resent  situation,  to  which  he  was  appointed 
y  sir  Ralph  Abercrombie,  and  wliose  a|^ 


•dmioistralion  of  justice  either  as  judges,  aU     poinlmenl  was  afterwards  coiiGrnied  by  hit 
"     '        ''  ''  ''     majesty.    He  says   sir   Ralph  Abercrombie 

appinted  him  to  the  office  of  chief  judge 
cnief  magistrate  and  auditor  over  tbe  whole 
island;  and  that  three  years  afterwartlt  geoe* 
tal  Pjclon  appointed  him  judge  of  tbeCoiuul> 
ado,  or  coraroercial  court. 

When  aikcd  what  laws  and  authorities  he 

-""— Ited  in  order  to  regulate  his  legal  deci- 

hesays.theKchediila,  published,  in  the 


ordinary,  syndi 
appeen  that  in  consequence  these  persons  at- 
tonded,  and  that  certain  questions  were  put 
to  ihem  respecting  tbe  criminal  taw  of  the 
island.  But,  without  going  through  a  parti- 
cular detail  of  all  the  answers  given  lo  these 
questions,  it  is  sufficient  lo  inform  the  Courl 
vie  TCbult  of  which  is  that  the  criminal  law 
of  Old  Spain   prevails  in  the  island  of  Trini- 


Cid,  and  iliat  tiie  parlicular  code  called  the     reign  of  Charles  the  second,  at  Madrid  in 


Recopilai 
docs  not  vary 
of  torture. 


r  the  regulat 


n  of  the  Indi 


6R0,  directing  that  the  cullection  of  I: 

law  of  Old  Spain  la  respect     which  Ihal  king  had  just  then  published  under 

the  title  of  Uecopilacion  fee.  should  serve  as  e 


examined  upon  oaiii  T 

Mr.  Dallas. — Yes,  my  lord  ;  they  were  all  !  in    Old  Spain.     Bui    that  tbe  second  law 

mined  upon  oatli.  I  of   tbe    second  book  title  the   first,  of  the 

"*"'       '  ■"   ' '    ""e  !  same    collection,  ordains  that  the   laws   of 

[-  '  Castile  should  be  folluwcil  whenever  a  case 


In  addition  to  this,  wliich  I 
clearly  evidence,  there  is  a  certificate 
pressly  transmitted  by  John  Nihell,  esq. 
tbe  chief  justice  of  the  inland.  I  need  not 
etate  the  great  variety  of  iostances,  in  which 

VOL.  XXX. 
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Cau  ^  Tkomat  Pidm,  Esq.— 
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occurred  which  wft8  not  provided  for  bythu 
code.  lie  savs,  *'  I  have  always  considered 
**  the  laws  of  Old  Spain  to  be  in  full  force  in 
•♦  Trinidad  in  all  cases  not  proviiled  for  by  a 
'^  special  law  in  the  Uccopilacion."  He  then 
mentions,  among  other  authorities,  Clisondo, 
whose  Practice  of  the  Laws  is  calculated  as 
fully  for  the  tribunal!  of  the  Indies  as  for 
those  of  Spain.  The  editioo  which  he  made 
uae  of  was  published  as  late  as  1793,  and 
contains  nolhine  but  wlial  is  in  full  force  in 
the  Indies,  as  well  as  in  Spain.  He  says  also, 
M  I  liave  found  likewise  occasionally  great 
Msislance  fnun  the  Curia  Philipica  of  Bolonas, 
tJ^  Cuico  Juidos  of  Febrero,  and  the  Insiruo- 
tipnt  of  Coloni,  which  were  much  esteemed, 
mnd  which  rcsulaled  tlie  practice  and  dcci- 
•ioos  of  all  the  tribunals  under  the  late 
Spanish  government.** 

In  conclusion,  Mr.  Nihell  is  asked  this 
question, "  Do  you  know  ifany  book  you  have 
before  cited,  contains  any  law  authorising  the 
iaflictMn  of  torture  ia  any  cases  whatever  ?" 
—Hie answer  is  •«  Severalof  them  do;  but  I 
partieiilanse  Eliiondo.  because  it  is  iropossi- 
be  to  doubt,  that  the  laws  contain^  in  this 
author  are  in  force  in  the  colonies.  His 
Commentaries,  in  eight  volumes,  were  written 
cspreiuly  for  tlie  tribunals  in  the  Indies ;  and 
my  friend  don  Juan  Jurado  wasso  anaious  for 
ny  governing  myself  by  the  rules  which  he 
]iiys<lown  and  forming  my  decisions  aocord* 
ing  to  the  laws  which  he  cites,  that  be  made 
mo  a  pescat  of  a  complete  set  of  them  on 
my  being  appointed  chief  justice.  This  au- 
thor states  the  law  for  tlie infliction  of  torture 
very  clearly, and  points  out  the  cases  in  which 
it  is  to  be  inflicted  in  his  first  volume."  The 
last  question  put  lo  Mr.  NihcU  is  *'  Do  you 
therefore  consider  that  the  above  law  is  in 
ibrco  in  the  colony  at  the  present  day?" 
And  to  this,  he  replies,  **  I  most  assuredly  do ; 
but,**  he  adds,  '*  judges  are  cautious  how  they 
inflict  it." 

Now,  here  is  a  direct  cerliflcate  as  to  the 
law  of  the  island  of  Trinidad  on  this  subject, 
aworo  to  by  the  chief  justice,  and  transmitted 
)iy  him  lo  this  country,  for  the  purpose  of  be- 
ing delivered  to  the  secretary  of  state  for  the 
colonial  department,  and  (if  your  lordships 
shall  think  fit)  for  the  purpose  of  being  put 
i^n  the  files  of  the  Court,  to  be  taken  into 
ooa^eration  as  a  part  of  the  case,  when  it 
ab&ll  come  before  you  ibr  argument  next 
lorm. 

Your  lordship  will  recollect,  thai  upon  the 
trial,  tiie  evidence  for  the  prosecution  went  to 
the  fact  of  there  having  been  no  instance  in 
which  torture  ever  was  infiicted<*— 

Lord  £//efi&orotigA.— You  have  not  this 
book,  the  Elizondo,  here,  I  suppose  P 

Mr.  BoUm. — Yes,  my  lord. 

Lord  EUenbortmgk, — You  will  point  out 
and  translate  the  parts  on  which  you  rely. 

Mr.  J>a//af .— CertaiDlyi  mjr  iord« 


I  was  stating,  that  at  the  trial  of  this  eause^ 
the  evidence  of  the  witnesses  for  the  pro* 
secution.  went  to  establish  the  fact,  that 
within  their  knowledge  there  was  no  instance 
in  which  torture  had  been  intlicted  in  th« 
island  of  Trinidad.  And  because  no  such  in- 
stance was  spoken  to  by  uny  of  his  witnesses, 
my  learned  friend  inferred  that  the  practice 
was  contrary  to  law.  But  one  of  these  docu- 
ments which  are  transmitted  by  the  governor 
and  council,  is  an  affidavit  from  De  Castro,  in 
which  he  states,  from  the  fjublic  records,  an 
instance  in  the  year  1791,  in  which  torture 
was  directed  to  be  applied,  under  circumstan- 
ces precisely  similar  to  the  present.  Ue 
says,  that  upon  that  occasion,  a  negro  of  the 
name  of  Francisco  was  suspected  of  having 
assassinated—— 

Lord  EUembarough.^Do  you  recollect  whe« 
ther  De  Castro  was  not  examined  to  this  very 
point  P 

Mr.  Ihdlmt. — Yes,  my  lord,  he  was  exa- 
mined under  the  mandamus  ;  and,  I  think  it 
will  clearly  appear  to  the  Court,  on  a  perusal 
of  his  esamination,  tliat  it  was  taken  Cor 
granted,  on  both  sides,  that  by  the  law  of  tho 
island  torture  was  applicable,  under  certain 
circumstances.  His  examination  in  chief  waa 
conducted  by  Mr.  Hayes,  and  the  very  questions 
put  to  him,  are  put  on  the  supposition  of  the 
existence  en  such  a  law  being  taken  for  grant- 
ed. This  accounts  for  the  particular  instance 
of  its  application  not  having  been  then  men- 
tioned. 

However,  he  states,  in  this  affidavit,  that 
the  instance  I  am  now  alludina  to  is  to  be 
found  upon  the  records  of  the  island.  A 
cliarge  of  assassination  having  t>een  lodged 
against  a  negro  of  the  name  of  Francisco,  the 
alcalde  in  ordinary  thought  it  a  case  ia 
which,  for  the  discovery  of  the  truth,  torture 
ought  to  be  inflicted,  and  thereupon  an  order 
was  issued  for  his  being  put  to  the  torture. 

Lord  EUfnborough. — I  have  been  k¥>kiog 
at  the  evidence  ofDe  Castro,  and  I  do  not 
find  that  he  was  asked  as  to  this. 

Mr.  Dallas, — ^Your  lordship  will  not  find 
his  examination  in  your  note-book  ;  his  evi- 
deuce  is  in  the  return  to  the  mandamus,  he 
was  not  called  as  a  witness  upon  the  trial. 

Lord  Ellenborough, — I  am  speaking  of  tAe 
retitrn  to  the  mandamus ;  I  took  a  note  of 
that  evidence.  He  does  not  state  any  in- 
stance in  which  he  knew  that  torture  had 
been  inflicted.  I  see  that  in  answer  to  question 
seventieth,  he  says,  it  was  not  competent  ta 
the  alcalde  alone,  without  the  authority  of  the 
governor. 

Ml.  Gmtrom. — Your  lordship  will  find,  that 
he  swears  positively,  he  never  knew  any  ia- 
stance. 

Mr.  BallQtf^l  bave  not  sufficient  recoU^ 
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lion  of  bit  •vidtoca  to  lay  boir  it  wa«»  8Up- 
pose  bo  did  saj,  tbat  he  did  not  know  tn/  lA- 
Btaoce ;  what  then  ?  Upon  seofehing  the 
records  of  his  office,  he  now  finds  m  document, 
a  copy  of  which  he)  transmits,  and  which  be 
states  to  be  an  order  for  the  infliction  of  tor- 
ture. 

Mr.  Justice  Le  BUme. — Does  be  merely 
state,  that  there  was  an  order  for  the  inflic- 
tion, or  that  it  was  actually  inflicted  f 

Mr.  DaUoi. — Ue  states,  that  there  was  an 
order  for  the  infliction  of  torture,  which  order 
was  transmitted  to  the  court  of  appeal  of 
Caraccas,  ^  whom  it  was  confirmed ;  but  tbat 
the  negro  Francisco  contrived  to  make  bis  es- 
cape before  the  sentence  could  be  carried  into 
execution. 

Mr.  JustMe  Le  JUoac.— Then  he  mif^t 
fiurly  answer,  that  he  never  knew  an  instanee 
of  torture  being  inflicted  in  that  island* 

Mr.  i>a/2M.— There  is  a  true  copy  of  the 
original  order  now  remaining  in  the  office 
of  this  escrivano.  It  is  in  tliese  words  ^— 
^  In  the  criminal  process  before  the  ordinary 
tribunal,  for  the  murder  of  a  negro  man, 
named  Andrd,  in  the  morning  of  the  fifteenth 
of  August  last,  committed,  as  it  is  supposal, 
by  another  slave  named  Francisco,  oetong- 
ing  to  don  Manuel  de  Sorzano.  The  tribunal 
having  duly  considered  the  different  pointa  of 
hw  and  fact,  as  it  should  do,  and  attentive  to 
the  acts  and  the  evidence  that  resulted  from 
them,  which,  with  the  circumstances  connect- 
ed with  it,  amount  to  more  than  some  proof; 
his  honor,  being  seated  officially  in  thiis  tri- 
bunal, with  closed  doors,  declared  he  should, 
as  he  did,  condemn,  the  said  negro,  Francisco, 
to  be  put  to  the  question,  by  torture,  to  be  ap- 
plied and  given  in  the  manner  and  form 
lilat  bis  royal  highness  shall  direct,  to  #hom 
ia  reserved  the  right  of  directma  the  kind  of 
torture,  the  length  of  time,  and  the  periods 
in  which  it  is  to  be  applied ;  remitting,  for 
that  purpose,  the  original  aeta  to  the  royal 
audience  of  the  district,  for  its  royal  confirma- 
tion, or  revocation  of  the  sentence.  '* 

Lord  Ellenbar€ugh.'^Then  ia  no  Act  of  the 
audience  of  Caraccas  upon  it  in  his  office  ? 

Mr.  Dallas. — No,  my  lord.  It  appears 
that  Francisco  escaped  from  gaof  in  1792, 
before  the  order  could  be  executed'. 

Under  the  peculiar  circumstances  of  this 
case,  and  considering  that  the  object  of  my 
application  is,  merely  that  this  information 
may  be  laid  before  the  Court  to  be  taken  into 
tlteir  consideration,  I  should  humbly  hope 
that  vour  lordships  will  now  give  me  leave  to 
£le  tbb  additional  affidavit. 

Lord  EUenborought,'^y  oa  shotdd  file  it 
niv,  in  order  to  givo  the  other  side  an  oppor^ 
tunity  of  answermg  it.  When  I  sa^  ww,  I 
do  not  mean  to^ay,  but  in  a  eonvtnient  time 
•*-«  canaiden^  time  befofsttvs  nut  term. 
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beeaina  tbty  vny  want  to  send  abroad.    I 
think  yoii  should  file  it  within  li  day  or  two. 

Mr.  Justice  Grote. — ^Within  a  week. 

Mr.  Dol/as.— Wben  I  mentkmed  tbia  on 
Saturday,  I  understood  it  vrould  stand  over 
until  next  term. 

Lord  EUenbonmfk, — 9o  it  will  aa  to  show* 
ing  cause ;  but  this  affidavit  should  be  flksi 
as  soon  as  it  can  be  with  cowvenienceilhallba 
other  side  may  be  able  (if  they  wish)  to  pre- 
pare an  answer  to  it  before  the  expiration  of 
the  long  vacation. 


Mr.  iM^.«-^I  thought  it  more  fair  tor  i 
tk>tt  this  now  than  to  let  it  stand  over  till  tbe 
next  term,  when  tbe  case  vnHA  come  on  agetaf. 
We  shall  file  the  affidavit  in  a  week. 

Lord  EUenhonmgk.'^Yim  most  lake  tbe 
rule  on  these  terms  :— that  you  do  file  tbe 
affidavit  and  tbe  docaments  amiesed  to  it 
now ;  in  order  that  they  on  the  other  Mm 
may  have  an  opportunity  of  seeing  and  know- 
ing what  they  have  to  show  cause  ag^unat. 
Tou  will  file  the  affidavit  and  documents  niil^ 
and  they  will  show  canse  hereafter. 

Mr.  jDel2at.— Mr.  Gloster,  the  attenn^ 
genera}  of  tbe  island,  wad  who  was  ezamkM 
upon  the  trial,  ia  umler  the  necessity  of  r» 
turning  to  Trinidad.  I  do  not  know  wbet 
ther  my  learned  friends  on  tbe  other  side 
will  have  any  objection  to  your  lordship's 
reading  his  evidence  upon  the  former  trial ; 
or  whether  we  must  examine  him  on  interro- 
gatories. 


Mr.  Garrow. — I  eonld  not  possibly  consent 
that  Mr.  Gloster's  evklence  should  be  readon 
the  new  trial,  if  your  lordships  should  think 
proper  to  grant  a  new  trial.  This  case  naj 
maae  it  extremely  important  Amt  me  to  aik 
Mr.  Gloster  some  (j^estions  in  crosa-examianp 
tion. 

Lord  EUenkptwgh^^We  caaoot  by  aaHki- 
pation  settle  now  wha*  may  he  done  in  the 
event  of  a  new  trial  being  granted ;  theGewt 
are  first  to  detemMne  whetiiar  they  wiU  gpant 
anewtriaL 

Mr.  Gurrov.— There  is  one  thing  extreme- 
Iv  important  which  ought  to  be  distinctly  un- 
derstood. Tour  lordships  see  tbat  they  rely  up- 
on -certain  books  which  are  in  tlieir  possea- 
sion.  I  do  not  understand  from  IVIr.  Dallas, 
that  the  extracts  from  these  hooks  on  which 
they  rely  are  to  be  fifed  ;  but  I  think  that 
fbey  ought  to  be  filed  with  the  other  docu- 
ments, that  we  mfl^hsve  an  opportunity  of 
examining  them. 

Lord  EUenktrougA, — t  think  you  should 
file  the  affidavit,  and  documents  transmitted  ; 
and  leave  the  books  in  the  hands  of  the  mas- 
ter of  the  Crown«office,  because  tliey  may 
perhaps  be  books  of  which  there  afe>  no  d»- 
plicatea  in  England. 
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Mr.  Ds^M^^The  •xtncts  are  alretdy  in 
•videiioe ;  the  only  auetlion  it,  whether  the 
lew  of  Old  Spain  applies  to  the  colonies ;  the 
different  authors  point  out  the  cases  in 
which  you  may  inflict  torture,  and  our  only 
dispute  is,  whether  this  law  applies  to  the 
island  of  Trinidad.       * 

Lord  EUetikor(mgk.^Ywi  are  reading«other 
ntracts  in  order  to  show  that  that  law  does 
apply  to  the  colonies  ? 

Mr.  De^.— No,  my  lord.  The  substance 
of  the  documents  abnexed  to  the  affidavit  is, 
that  the  books  of  these  authors  which  purport 
to  contain  the  law  of  Old  Spain,  are  books  of 
legal  authority  and  are  acted  upon  as  such  in 
the  island  of  Trinidad,  the  extracts  are  upon 
your  lordship's  notes. 

Lord  Htftiiforoii^A.— -Then  you  do  not  mean 
lo  read  any  further  passages,  but  to  show 
that  those  which  you  nave  read  apply  to  the 
colonies  ? 

BIr.  Da/!2ai.— M.  de  Vargas  was  examined 
to  the  contents  of  that  book  called  the  Reco« 
pilacion,in  which  he  stated,  that  there  was  no- 
thing about  torture.  Now,  in  my  former  affi- 
davits *  (on  oblaininff  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial)  there  are 
extiacts  from  that  book  which  refer  to  the 
law  of  Old  Spain  on  this  subject,  and  I  do 
not  mean  to  produce  any  fresh  extracts. 

^  Lord  Elienborough. — You  mean  to  contra- 
dict Varns  from  the  Recopilacion.  You  mean 
to  draw  from  that  book  materials  to  contra- 
dict him,  and  this  shows  the  necessity  of 
having  tluit  book  deposited. 

Mr.  Dallas. — When  I  made  my  motion  for 
a  new  trial,  one  of  the  grounds  upon  which  I 
obtained  my  rule  was,  that  they  were  in  pos- 
session of  that  book,  and  that  we  could  not 
get  a  sight  of  it  or  examine  its  contents  until 
aAcr  the  trial  took  place. 

Mr.  Garraw, — As  far  as  the  Recopilacion 
goes,  I  do  not  ask  any  thing  of  my  learned 
friend  ;  but,  I  understand  some  passages  are 
proposed  to  be  read  out  of  this  new  matter 
received  from  Trinidad,  to  enforce  their  case  : 
If  they  are,  it  is  fit  they  should  be  drawn  un- 
der our  notice  :  I  do  not  want  any  additional 
extracts,  that  they  may  take  from  any  book, 
unless  they  contend  that  they  arc  to  be  con- 
sidered as  the  law  of  the  Indies  ;  and  then 
they  ought  to  be  deposited,  that  wc  may  have 
an  opportunity  of  looking  at  them. 

Lord  Ellenborough.-^Y cu  must  point  out 
all  those  you  mean  to  rely  upon. 

Mr.  Garrow. — ^Thcy  state  that  the  law  of 
Old  Spain  is  established  as  the  law  of  Trini- 
dad in  all  cases  not  provided  for  by  the  code 
called  the  Recopilacion.  But  I  say  that  this 
case  is  provided  for  by  the  Recopilacion. 
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Mr.  Jiistiee  Lamrenc; — Yon  are  agreed  ill 
this,  that  if  the  case  be  provided  for  bv  the 
Recopilacion,  the  verdict  is  right :  but  that  if 
not,  the  law  of  Old  Spain  is  the  Uw  of  Trini- 
dad? 

Mr.  Garrom, — Precisely  90. 

Mr.  Justice  Lavrejtcf.—There  was  a  book 
called  the  Elizondo,  and  its  Commentary,  of 
eight  vohimes,  mentioned  hy  you,  Mr.Dallas ; 
have  you  any  extracts  from  that  book  ? 

Mr.  D«//tfs.— Yes,  my  lord  ;  we  read  ear 
tracts  firom  that  on  the  former  trial 

Mr.  Gamm, — We  ought  to  have  access  to 
that  book. 

Lord  Elienborough, — ^The  Klizondo  an4 
the  Recopilacion  ought  to  be  deposited  in  the 
hands  of  the  master,  that  both  sides  may  have 
an  opportunity  of  access  to  them. 

Mr.  Da//a5.— Then  I  ask  of  your  lordships 
that  this  order  be  complied  with  on  both 
sides  within  a  month  before  the  case  connes 
on  to  be  argued. 

Mr.  Garrow. — Why  should  they  not  now 
be  leh  in  the  hands  of  the  clerk  in  court  Z 
Why  should  it  not  be  dune  immediately  ? 

Mr.  Dalloi. — Because  I  thought  it  was  not 
necessary  ;  I  thought  it  would  eqimllv  answer 
my  friend's  purpose  if  they  were  depositetl 
a  month  before  the  end  of  the  long  vacation. 
But  as  that  is  not  so,  I  propose  within  a  week 
to  deposit  them. 

Lord  Ellenhorough.^V try  well.  Let  them 
be  brought  to  the  master  of  the  Crown- office. 


The  Defendiint*s  Affidavit  was  filed, 
together  with  the  documents  annexed  to 
it,  of  the  then  Trinity  Term :  they  were 
as  follows  : — 

IN  THE  KINGS-BENCH. 

The    Kino 

against 

TnoMAS  PicTON,  Esq. 

Thomas  Picton,  of  Edward-street.  Man- 
chester-square, in  the  county  of  Mid- 
dlesex, esquire,  the  defendant  above 
named,  maiceth  oath  and  saith,  that  the 
affidavit  hereunto  annexed,  marked  with 
the  letter  (A),  was  received  in  Lon- 
don only  on  yesterday  by  the  Leeward 
Island  mail ;  and  this  deponent  further 
saith,  that  the  name  of  the  deponent, 
'<  Francisco  de  Castro,*'  thereto  set  and 
subscribed,  is  of  the  proper  hand-writing 
of  *•  Francisco  de  Castro,"  an  escrivano 
of  the  island  of  Trinidad,  whose  duty 
famong  other  things)  is  to  keep  the  pub- 
lic records  of  criminal  processes;  and 
this  deponent  further  saith,  that  the 
name,  <*Jofaa  Nibel,"  thereto  set  and 
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subscribed  to  the  jurat  of  thestid  affida- 
vit, is  of  the  proper  hand-wtitiDg;  of  John 
Nihel,  enquire,  a  judge  in  the  said  island ; 
and  that  the  name,  '^T.  Hislop,*'  set 
and  subscribed  to  the  certi6cate  at  the 
foot  thereof,  is  of  the  proper  hand- writ- 
ing of  his  excellency  Thomas  Hislop, 
esquire,  the  present  governor  of  the  said 
Island ;  and  this  deponeut  further  saith, 
that  the  paper-writing  hereunto  annexed, 
marked  with  the  letter  (B^,  was  received 
at  the  same  time,  and  that  the  name, 
''William  Holmes,"  thereto  set  and  sub- 
scribed is  of  the  proper  hand-writing  of 
William  Holmes,  esquire,  the  clerk  of 
his  majesty's  council  of  the  island  of  Tri- 
nidad. 

TnOMAS  PiCTOK. 

Sworo  in  Court,  this  twenty-first 
day  of  June»  1806. 

By  the  Coubt« 


(A.) 


TKINIDAD. 


Francisco  de  Castro,  of  the  island  ef 
Trinidad,  public  scrivener  of  the  said 
island  since  the  year  one  thousand  seven 
hundred  and  eighty-six,  makcth  oath 
Mid  saith,  that  on  the  fifteenth  day  of 
August,  one  thousand  seven  hundred 
and  ninety,  a  negro  named  Francisco, 
'  belonging  to  Don  Manuel  Sorzano,  who 
was  then  contador  or  collector  of  the 
said  island,  was  accused  of  having  assas- 
unated,  in  the  town  of  Port  of  Spain  in 
the  said  island,  a  nesro  man  named 
Andr^,  belonging  to  a  Mr.  Joseph,  a  plan- 
ter in  the  quarter  of  Tacarigua ;  and  that 
the  said  nesro,  Francisco,  was  officially 
prosecuted  for  the  said  crime  by  order  of 
the  then  alcalde  in  ordinary  of  the  first 
election,  Don  Pedro  de  Ybarrente,  hav- 
ing for  his  assessor  el  licenciado  Don 
B&s  de  Savignon ;  and  that  the  said  pro- 
secution was  continued  before  the  said 
tribunal  until  the  8th  day  of  April  ]79f, 
when  it  was  passed  over  to  lieutenant- 
colonel  Don  Mathias  de  Letaroendi,  then 
appointed  in  succession  as  alcaide  of  the 
first  election,  who,  together  with  the  said 
assessor,  made  a  decree  thereupon,  a 
correct  translation  of  which  is  as  follows : 
**  In  the  criminal  process  before  the  or- 
''  dinary  tribunal  for  the  murder  of  a 
*^  negro  man,  named  Andre,  in  the 
'<  morning  of  the  fifteenth  of  August  last, 
*^  committed,  as  it  is  supposed,  bj  another 
<*  slave,  named  Francisco,  belonging  to 
**  Don  Manuel  de  Sorzano  :  The  tribunal 
^  having  duly  considered  the  different 
^*  points  of  law  and  fact  as  it  should  do, 
*'  and  attentive  to  the  acts  and  the  evi- 
'*  dencc  that  resulted  firom  them,  which, 
*'  with  the  circumstances  connected  with 
**  it,  amount  to  more  than  some  proof; 
^  iu^  honor  being  seated  cAcialJy  m  this 
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^  tribunal,  with  closed  doon^  dedared 
^he  should,  as  he  did,  coodenia  the 
^  said  negro,  Francisco,  to  be  put  to 
**  the  question  by  torture,  to  be  applied 
^  and  gifcn  in  the  manner  and  form  that 
**  bis  royal  highness  shall  direct^  to  whom 
*^  is  reserved  the  right  of  directing  the 
**  kind  of  torture,  Uie  len^h  of  time, 
**  and  the  periods  in  which  it  is  to  be  ap* 
^  plied,  remitting,  for  that  purpose,  toe 
*<  original  acts  to  the  royal  audience  of 
^  the  district  for  its  royal  confirmation  or 
'*  revocation  of  the  sentence.  Mathias 
^  Letameodi;  Licentiate,  BlasSavignoo.'' 
To  which  he,  this  deponent,  agreeable  to 
his  duty  as  escrivano  m  the  cause,  added^ 
in  the  Spanish  language,  a  true  transla- 
tion of  which  is  as  follows  ^--'*  The  afore- 
"  said  was  given  and  pronounced  by  his 
**  honor  Don  Mathias  Letamendi,  liei»- 
^  tenant-colonel  of  his  majestv's  forces 
*'  and  alcakle  in  ordinarv  of  the  first 
**  election  of  this  island  of  Trinidad,  who 
<'  so  ordered  and  pronounced  it  beinff  in 
**  private  audience  with  the  opinion  of  his 
'*  assessor  in  the  Port  of  Spain,  the  sixth 
''of  June  1791,  before  me,  Francisco  de 
^  Castro,  public  servant  of  government  ^ 
And  this  deponent  further  maketh  oath 
and  saith,  that  a  true  copy  of  the  original 
proceedinjgs,  which  were  remitted  to  the 
royal  audience  of  the  said  district,  re- 
mains deposited  in  his,  this  deponent's, 
oflice,  as  escrivano  aforesaid ;  and  that 
there  is  also  in  his  said  office  a  smaU 
volume  of  acts  composed  of  four  leaves, 
which  proves  that  the  said  negro,  Fran- 
cisco, escaped  from  gaol  the  fourth. of 
May  1799,  carrying  with  him 'the  sen- 
tinel, named  John  Inglis,  notwithstaOd- 
ingthe  legs  of  him,  the  said  negro,  Fran- 
cisco, were  confined  in  irons;  and  this 
deponent  further  saith,  that  the  original 
acts  of  the  aforesaid  proceedings  were 
never  returned  to  him,  this  deponent ; 
but  he  was  informed  by  the  said  assessor, 
Don  Bias  de  Savignon,  at  the  time  the 
said  negro,  Francisco,  escaped  from  gaol, 
that  the  said  proceedings  had  been  re- 
turned by  the  audience  of  Caraccas,  with 
a  confirmation  of  the  sentence  of  torture ; 
and  on  the  same  coming  to  the  knowledge 
of  the  said  negro,  Francisco,  he  con- 
trived to  make  his  escape  before  the  said 
sentence  of  torture  could  be  put  in  exe- 
cution ;  and  this  deponent  furtner  maketh 
oath  and  saith,  that  in  the  kingdom  of 
Cordova,  in  Old  Spain,  in  the  village  of 
Castro  el  Rio,  where  he  resided  some 
time  before  he  came  to  America,  it  was 
publicly  reported  and  believed,  that  two 
men  of  the  town  of  Lucena,  who  had 
murdered  the  vicar  of  the  said  town,  were 
put  to  the  torture  in  a  private  apartment 
of  the  gaol  of  the  said  village  of  Castro 
el  Rio ;  and  he,  thb  deponent,  being  at 
the  tii^e  near  to  the  said  gaol,  in  company 
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vHhalhtrp«noat  of  the  place,  he  heard 
the  eriea  aod  lamentatioiia  of  the  laid 
itten ;  and  this  deponent  further  maketh 
oath  and  taitb,  that  Juan  Homes  was 
the  person  who  insti|sated  the  business  of 
Luisa  Caldenm  ag^ainst  general  Picton, 
because,  as  he  said,  Juan  Montes  de- 
cked general  Picloo  had  caused  him  to 
be  put  in  gaol  for  a  debt  which  he  owed 
to  a  cokHued  woman,  nanied  Rupert; 
aod  this  deponent  farther  saitb,  that, 
beiag  one  day  at  colonel  Fullarton's  at 
Port  of  Spain  aforesaid  in  oonpany  with 
the  said  Juan  llontes,  he,  this  deponent 
ti«a  ordered  by  colonel  FulUrton  to  go 
attd  bring  to  bioi  all  the  criminal  pro- 
cesses that  were  then  in  his,  this  depo- 
aent'si  office,  durine  the  government 
of  Bonerml  Picton,  which  processes  he 
hao^  just  then  received  orders  from  the 
other  commissioners  of  'his  majesty  to 
nake  testimonial  copies  thereof;  and  this 
depcment  accordinglV  went  and  brought 
and  delivered  all  the  said  processes  to 
colonel  Fullarton  in  the  presence  of  the 
said  Juan  Montes  and  of  Pedro  Vargas : 
and  this  deponent  further  saith,  that  af- 
terwards the  said  Juan  Montes  and  Pedro 
Vargas  were  continually  soliciting  him  to 
go  to  £ndand  to  give  evidence  against 
geoeral  Picton ;  and  the  said  Pedro 
Vaigaa  eren  remained  some  time  in  the 
island  after  colonel  FulUrton*s  departure 
therefrom,  and  had  a  vessel  unoer  his 
orders  for  the  eipress  purpose  of  carry- 
ing this  deponent  to  the  uland  of  Tor- 
tolii. 

Swoni  at  the  Port  of  8pain,  aforesaid  the 
6th  day  of  May  1800^  the  same 
having  been  first  interpreted  in  the 
Spanish  language  to  the  deponent, 
before  me, 

FaANcisco  »E  CisTao. 

The  words  ^  informed,'"'  village  of  Castro 
el  Rio/'  aad''  woman/'  being  first 
interlined. 

JOffN  NiRBLt, 

Chief  Judge  and  Auditor. 
H.  CoRGAL,  Government 
Inter|Freter,  Trinidad. 

By   his  excellency  Thomas   Ilislop, 
(l.s.)    esq.    governor  and  commander   m 
chief  in  and  over  the  Ishmd  of  Tri- 
nidad and  its  dependencies. 

I,  Thomas  Hisbp,  sovernor  and  com- 
mander in  chief  of  the  island  of  Trini- 
dad, do  hereby  certify,  that  the  above- 
name  John  Nihell  is  chief  judge  and  au- 
ditor of  the  island  of  Trinidad ;  and  that 
the  name,  John  Nihell,  above  written, 
is  of  his,  the  said  John  Nibell's,  proper 
hand-writinff.  In  testimony  whereof, 
Bjhind  attdsealofgoivenuttent 


this  fifth  day  of  Mav  aforesaid,  at  Port  uf 


T.  UisLOp. 


Spain  in  the  said 

(B.) 
TRINIDAD. 

At  a  Meeting  of  his  Mfyesty*s  Council, 
held  at  Government  Mouse,  on  lliursdav. 
the  1st  day  of  May,  1806 : 

Present 

His  Excellency  Brigadier-Gen.  Hislop 
Deutenant  Governor,  the  Honorable 
John  NihclU  John  Black,  S.  Hre.  Begor- 
rat,  James  Rigby,  John  Smith. 

The  proceedings  of  the  last  meeting 
being  read  and  approved,  the  following 
representation  was  submitted  to  the 
consideration  of  the  board  by  Mr.  Smith ; 
and  having  been  maturely  deliberated 
on,  It  was  moved  by  Mr.  Black,  and 
seconded  by  Mr.  Rieby. 

That  it  should  be  pTa^  on  the  minutes, 
and  immediately  acted  upon. 

Whereas  Sir  Ralph  Abercroraby  did 
order,  at  the  conquest  of  the  island,  that 
all  the  laws  then  in  fisrce  should  remain 
and  continue  until  his  majesty's  pleasure 
ahouki  be  known,  and  the  continuation 
thereof  had  been  confirmed  by  his 
majesty's  instructions  to  his  governor; 
and  justice  has  been  accordingly  admi- 
nistrred  in  the  different  tribunaJb  of  the 
island  since  the  conquest,  agreeable  to 
and  in  conformity  lo  such  laws,  unI  upon 
such  authorities  as  had  been  always  con- 
sidered as  good  and  valid  in  the  said 
tribunals  prevtoos  to  the  said  conquest ; 
and  his  excellency  and  the  board  having 
been  guided  by  such  laws  and  authorities 
in  the  trials  of  the  persons  concerned  in 
the  kite  insurrection,  and  sentenced  to 
death  and  otherwise  punished  under  their 
sanction  the  persons  found  guilty  and 
convicted;  ana  as  on  the  trial  of  geoeral 
Picton,  late  governor  of  this  island,  in 
hts  majestv's  court  of  King's- bench,  for 
an  act  of  his  government,  exceptions 
have  been  made  and  doubts  raised  as  to 
the  laws  by  which  this  colony  was 
^verned  whien  Spanish,  and  somo  par- 
ticular laws  and  authorities  then  quoted 
have  been  disputed  as  if  they  did  not 
extend  to  this  colony :  It  has,  therefore, 
become  the  duty  of  this  board  to  take  all 
the  necessary  and  proper  measores,  ^as 
well  for  ila  own  justification  as  for  the 
justification  of  the  other  tribunals,  and 
also  to  tranquUfias  the  minds  of  the 
inhabitants,  which  have  been  coosider- 
ablv  alarmed  by  this  circumstance,  as 
well  aa  to  prevent  any  bad  circuinstanccs 
which  may  resuh  from  an  idea,  that 
government  has  not  been  Icffai  in  its 
proceedings)  to  ascertain  anuestablish 
ihataiilaDooii  tha  lava  of  Spaioi  and 
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thmt  Ihey  were  qiplicable  in  all  casc9 
previous  to  Ibe  omquest;  tliat  there 
never  was  any  laws  framed  for  its  parti- 
cular ^vernmenty  and  what  books  and 
auihorilies  were  considered  good  and 
valid ;  and  also  that  his  m^estjf^s  court 
of  King's-bench  in  this  cause,  if  a  new 
trial  should  take  place,  or  on  any  future 
occasion  when  it  should  be  wanting,  may 
possess  tho  best  authenticated  informa- 
tion as  to  the  extension  of  the  laws  of 
Spain  to  this  colony,  and  of  the  different 
books  and  authorities  whkh  were  consi- 
dered good  and  valid  in  the  tribunals 
previous  to  and  since  the  conquest,  and 
as  the  best  and  roost  effectual  means, 
And  being  the  proper  and  regular  channel 
tbroueh  which  such  information  sbould 
be  collected  and  examined  on  motion 
puule  and  seconded,  It  was  resolved. 

That  all  such  persons  as  have  been 
opncemed  in  the  Mministration  of  justice, 
either  as  judges,  alcaldes  in  ordinary, 
fyndica,  or  escrivanos,  be  requested  to 
attend  this  board,  that  they  may  be 
examined  on  oalfa  how  far  the  laws  of 
Spain  did  generally  extend  to  this  colony; 
and  if  th^  were  not  applicable  io  it  m 
all  cases  previous  to  the  conquest,  if 
Ibere  were  any  laws  framed  for  its  parti- 
cular government,  and  what  books  and 
auiborities  were  considered  good  and 
valid  in  the  tribunals  and  offices;  and 
that  such  examination,  with  the  pro- 
ceedings of  this  board,  be  sent  to  the 
lioBorable  Archibald  Oloster,  tgent  for 
ibe  colony,  to  be  by  him  laid  before  his 
oi^esty's  secretary  of  state  for  the  colo- 
nies. 

The  alcaldes  in  ordinary,  the  syndic 
pf  the  Cabikio,  the  four  escnvanoe,  and 
the  defender  of  the  absentees,  an  ad- 
mitted attorney  having  been  summoned, 
attended  aocoraingly,  and  were  severally 
aworn. 

Wm.  Holmes, 
Deputy  Clerk  of  Council. 

Antonio  Ardilfa  attended,  and  was  sworn. 

QueitUm  l.-^What  is  your  name,  agey 
nation,  aud  profession  f-^AnHHr,  Anto- 
nio Ardilla,  ag|ed  forty-four  years,  burn 
in  Andalusia,  in  the  kingdom  of  Seville, 
W  profession  a  public  £s«rivano,  and  also 
fiscrivano  of  toe  Cabildo* 

Que^ion  i.r— How  long  have  you  been 
a  public  Escrivano,  and  now  long  Bscri- 
vano  of  the  C^ibildo  ojf  this  island  ?«-r^n- 
smtr,  I  am  since  the  vear  00  a  public 
Eaerivano,  and  of  the  Cabildo  since  1802. 

Qufistion  3.r^By  what  laws  and  ordi- 
nances has  the  administration  of  civil 
and  criminal  justice  been  directed  from 
the  time  you  have  been  aji  Eacrivano 
until  the  present  day ;  mention  the  titles 
of  those  laws,  ordinauces,  and  authorities 
to  the  beet  of  y Qur  knowledgo  l^AnMwer. 
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By  Iba  Spanish  lawa^  wbich  are  tba  Re* 
copilacionofCastilla,  and  Partldaa  *  the 
Recopilacion  of  the  laws  of  lndiaa-^th« 
Authors^the  Curia  Philippka,  EliiMido, 
Febrero,  Cokim,  and  others,  vidiich  are 
not  in  my  immediate  recollecUon.    > 

Qyettion  4.— ^Can  you  affirm,  in  your 
.  official  capacity,  and  as  recorder  •  and 
depositary  of  all  such  procesaca  aa  liave 
been  pleaded  before  the  tribunals  and  at- 
tested by  you  during  the  pt rkid  aforosaid, 
that  the  decrees  and  sentences  in  the 
administration  of  justice  in  these  pro- 
cesses, have  been  issued  under  tbenntbo- 
rity  of  Ibose  lawa.-^il»<«<r.  Yea,  cer» 
talnly,  I  do  affirm  they  have  been  imied 
under  those  authorities. 

Queition  5.**Were  the  laws  of  Spain 
before  tbe  oooquest  of  the  island  by  his 
Britannic  mijesty's  arms  applied,  and 
acted  upon  in  every  caae  that  occurred 
ip  the  administration  of  civil  and  orimi- 
naliustice.'— Jfisver.— Yes»  Sir. 

QHetiioB  6.P-D0  you  know  if  there 
ever  existed  previous  to  the  conquest  aa 
aforesaid  any  particular  code  of  lava  for 
the  adosinistration  of  civil  and  criminal 
justice  in  tbia  island.— ilfifaMr.    Nc^  sir« 

AVTOVIO  ABDILLa 

Wm.  HoLMsSy 
Deputy  Clerk  of  Cooncik 
Charles  A.  Tellikeav, 
Government  Interpreter. 

Mr.  De  Castro  attended,  and  was  duly 

sworn. 

Quaium  1. — What  is  your  name,  age, 
nation,  and  profession  ?  ^Antaier,  Fran- 
cisco De  Castro,  aged  43  years,  bom  in 
tbe  citj  of  Cordova  in  Old  Spain,  by 
profeasion  a  public  and  govemmenl 
escrivano. 

Qaeirioii  9.— How  long  have  you  been 
•  public  escrivano  P'^ilttivfr.  I  am  a 
public  escrivano  since  the  year  1780. 

Question  S. — By  wlnt  laws  and  ordi- 
nances has  the  administratkHi  of  civil  and 
criminal  justice  been  directed  from  the 
time  you  bave  been  an  escrivano  until 
the  present  day;  mention  tbe  titles  of 
those  laws,  ordinances,  and  authorities,  to 
the  best  of  your  knowled^  T— ilaiver. 
In  virtue  of  his  Catholic  majestv's  orders 
before  the  capture  of  this  island,  and 
since,  by  his  Britannic  majesty's,  the  ad- 
ministration of  both  civil  and  criminal 
justice  has  been  directed  and  regulated 
by  the  Spanish  laws,  which  are  the  Reco- 
pilacion  das  Indias. 

The  Recopiladon  of  Castilla. 

The  laws  of  the  Seven  IHutidasofthe 
aapieot  kinff  Don  Alonxo,  and  with  the 
Glossary  of  Gregory  Lopez  on  them. 

The  CuriaPhifippica,  the  PoU  tical  Trea- 
tise of  Bobadilla,  doctor  Martinos  Her- 
rerd  on  Criminal  Law,  doctor  Coknn  Feb- 
rero^  baehelor  of  law,  doctor  BUaoUdo, 
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mtkvFlkmmMmm  of  OmndA  in 
It9fdki  nd  nanj  otfafen  which  I  do 
ii'lttpraMnl  noolUcI;  but  those  I 
■Mrtium J  af  the  on^y  hm  autho- 
wfakh  I  l»vo  tooD  mod  in  the 


4.-  Ctn  yon  •ffim,  in  vour 

•MdilcnpicitVyaod  as  recorder  and  de- 
fcerflow  of  all  Mich  proceuet  as  have 
Won  pMaded  before  tlie  tribunals,  and  at- 
MM  >7  jou  diirins  the  period«iiAesatd9 
that  Ika  deerees  ana  sentences  in  the  ad- 
»aof  justice  in  tlioseproeesses 
JsiMsd  nnder  the  autboriqr  of 
I— JjMMT.  Yesycertainlyi  Ido 
nffnvitf  nod  also  declare  upon  mj  oath. 
that  all  the  decrees  and  sentences  issued 
4Mhn  dOmnt  lodges  on  the  processes. 
•IstM  before  the  tribunals»and  attested 
•If  AM  after  the  conquest  of  thisishnd, 
WPS  been  given  as  nearly  as  possible  ao- 
■oitfng  «» the  kws  and  anthers  already 
nentioned,  although  there  were  no  Uw- 
"i(yeis  or  Men  leanied  in  the  laws  to  coo- 
anllwith,  which  is  mentaonod  in  some 
of  the  sentences  aforesaid. 
.  QmUm  5.— Were  the  kws  of  Spain, 
Mors  the  ceix|uest  of  the  island  by  his 
Brilannie  ini|iesty*s  arms,  applied  and 
nctedupon  in  every  case  that  occurred  in 
Ibe  administration  of  civil  and  criminal 
justice  ?— Ja<v€r.    YeS|  sir. ' 

Qaeslioa  dw^Do  you  know  if  there  ever 
«iistod.  previous  to  the  conquest  as 
aforesaid,  any  particular  code  of  laws  for 
the  administration  of  civil  and  crimiiud 
justice  in  this  island  ?— Jaswer.  No,  sir. 
QasflaMi  7. — You  were  a  fMiblic  scrive- 
ner of  govcmoMnt  hefon  its  conquest 
hf  the  arms  of  his  Britannic  roi^esty. 
and  as  such  employed  priucipslly  m  all 
the  crimintl  causes  that  occurred  l>efore 
thai  period;  can  you  affirm,  ui>on  the 
.  oath  ypu  liave  talmiy  that  torture  in  none 
of  thoee  criminal  causes  which  were 
tlien»  as  escrfvano,  attested  by  yuu,  was 
ever  epplied;  and  if  it  was,  was  pmsis- 
slon  first  oliuined  from  the  superior  tri- 
bunal of  Caraccas.  If  any  thing  of  this 
.kind  has  come  to  your  knowledge,  ex- 
plain the  manner  of  torture  applied,  and 
the  circumstance  of  the  case  r—Jaiver. 
I  remember  that  previous  to  the  capture 
of  the  island  on  the  6th  June  1791,  that 
the  original  proceedimes  in  the  criminal 
cause  of  which  Don  Mathias  do  LeU- 
mendi  was  judge  against  a  negro  slave 
helonsing  to  Don  Manuel  Sorsano,  were 
with  the  advice  of  the  assessor,  Don  Bias 
Savinon,  transmitted  to  the  royd  audi- 
ence of  Caraccas  for  their  approbation  ;  a 
legal  copy  thereof,  containing  160  folios, 
being  first  talMU,  and  whicli  remains  in 
-the  archives  under  my  charge,  in  order 
Ihat  the  torture  in  consequence  of  the 
._! ^  ^1^^^  ^  ^  ^^^  although  the 

fiortd^  aught  ba  appGed  to 


hhn  I  nnd  tM  tte  sMwWM 
ings  were  never  imnmeo  n  ^mm%  ■ 
wHhstanding  I  was  infonned  by  the 
sessor,Don  BlassSavinon^  that  they  had 
been  sent  back  with  their  confinnation 
and  appiobatkm  thereoft  and  which 
being  learnt  hj  the  prisoner,  occasioned 
his  being  permitted  to  escape. 

Faavco.  ni  Casno. 
Wv.Hounsp 
Dpy.  ak.  of  CoondL 
CvAi.  A.  TniiaaAO. 
\lovomnent  inteiprster* 

Mr.  Omrmmiii  allecdsdy  and  wna  duly 


Qm»(mi  I^^What  Is  your  MM^age^ 
nation,  and  profession  f  iimmm\  lEs- 
nuel  Oarmendid,  ansd  at  yaars^  a  native 
ofOimana;  by  profssslon  a pnbiic  escri- 
▼ano. 

Qaarfmaw— Hew  longluvnyiMi-been 
a  pubHc  escrivanoN  Ammr.  1  am  an 
escrivano  since  the  tad  Novenibariaoa. 

Qaatfioa  S.— By  what  laws  and'  ordi- 
nances has  the  adminutralloB  of  civil  and 
criminal  justice  been  lagnlaled  from  the 
time  yon  have  lieen  an  escrivano  until 
the  present  da;r*  Menlbn  tha  titles  of 
those  lawB,ordinancet»  and-antliorittes  to 
the  best  m  your  knowledgat— .^ofwer. 
The  Spanish  lawa  which  ara^Tha  Keco- 
piteHon  des  Indies  The  BecapHadon  of 
Cattilb— The  laws  of  the  Seven  Pallidas 
of  the  sapient  king,  Alonso— Oiria  Phi- 
lippica  doctor  Ehaondo,  Cohnft,  Bfar^ 
tines,  Febrero^  Bobadil&u  Hernrd  on 
Criminal  Law,  and  several  ot|ieia»  which 
are  not  to  be  had  in  the  island. 

Qmidiam  iy  -Can  you  afirm,  in  voor 
official  capacity,  and  as  recorder  and  de- 
pository of  all  such  processes  aa  have 
iMen  pleaded  before  the  tritniitisb  and  at- 
tested by  you  during  the  period  aforesaid, 
that  the  decrees  and  sentences  in  tlie  ad- 
miiiistratibh  of  justice  in  those  procesMs 
have  been  iUded  under  the  authority  of 
those  kws?— ^^biswsr.  Yes,  certainly,  I 
do  affirm  It 

Qfiaium  6. — ^Have  you  ever  studied  or 
practised  in  the  law  in  any  other  coun- 
ty?—wdaiwcr.  Yes,  I  studied  as  clerk  to 
different  lawyers  at  Cumana,  and  also 
three  years  with  a  public  escrivano, 
named  Joseph  Croare. 

QMOiion  6. — Were  the  laws  and  au« 
thorities  which  you  have  aheady  men- 
tiimed,  in  force  and  practised  at  Cu- 
mana f — ilaiwcr.    Yes,  certainly. 

Mavubl  OAaBsmtiD. 
Wn.    Holmes,   Deputy 
clerk  of  CoondL 
CaAaus  A.  Tbllik£au, 

Govemmt.  Interpr. 

Mr.  C^OKo  attended,  and  was  duly  sworn 
Qtmiim  Iv— What  u  your  name^  age 


«773 


Motion  Jbr  a  nem  TriaL 


natioiiy  and  profesfsion  ? — Antwcr,  Joseph 
lie  Orosco,  aged  36  years,  a  native  ofCadiz ; 
by  profession  an  escrivano  publico. 

Question  9, — How  lung  have  you  been 
a  public  escrivano?— ^n»wfr.  I  am  two 
years  a  public  escrivano. 

Queilion  3. — By  what  laws  and  ordi- 
nances has  the  administration  of  civil 
and  criminal  justice  been  directed  from 
tlie  lime  you  have  been  an  escrivano, 
until  the  present  day? — mention  the  titles 
of  those  laws,  ordinances  and  authorities, 
to  the  best  of  your  knowledge? — Antwfr. 
The  laws  of  Hpain,  which  are  as  follows 
-—The  Recopilacion  of  the  Indias — Re- 
copilacion  of  Castilla — ^l^he  laws  of  the 
8even  Partidas — Curia  Philippica — Doc- 
tor Elizondo,  Febrero,  Colom,  and  seve- 
ral other  authors. 

Qucttirm  4.— Can  you  affirm,  in  your 
official  capacitv,  and  as  recorder  and  de- 
i)ositarv  of  all  such  processes  as  have 
been  pleaded  before  the  tribunals  and  at- 
testea  by  you  during  the  period  aforesaid, 
that  the  decrees  and  sentences  in  the  ad- 
ministration of  justice  in  those  processes 
have  been  issued  under  the  authority  o^ 
those  laws? — Answer.  Yes,  certainly ;  I 
do  affirm  it. 

Question  5. — Have  you  ever  studied 
the  law  in  any  other  country? — Answer, 
No;  I  have  been  two  years  clerk  to  the 
escrivano  Garmendia. 

Jose  Orosco. 
Wm.  Holmes,  Deputy 
Clerk  of  Council. 
Charles  A.  Tellineau, 
Governmt.  Interpr. 

Mr.    Lubault  attended,  and    was    duly 

sworn. 

Question  1.— What  is  your  name,  age, 
nation,  and  profession  ? — Answer,  Fran- 
cis Lubault,  a^ed  50  years,  a  native  of 
St.  Sebastian  m  the  province  of  Biscay ; 
by  profession  an  attorney  to  the  tribunal, 
and  defender  of  absentees. 

Question  2. — How  long  have  vou  been 
an  attorney  and  defender  of  absentees  ? 
-^Answer,  I  am  an  attorney,  since  the 
year  1785,  and  defender  of  absentees  ever 
since  the  capture  of  the  island  by  the 
English. 

QuesUon  3. — By  what  laws  and  ordi- 
nances has  the  administration  of  civil  and 
criminal  justice  been  regulated  from  the 
time  you  have  been  an  attorney  and  de- 
fender of  absentees  until  the  present  day? 
—Mention  the  titles  of  those  laws,  ordi- 
nances and  authorities,  to  tlie  best  of 
your  knowledge? — Answer,  The  laws 
of  Spain — ^The  Kecopilacion  des  Indias — 
The  Recopilacion  ot  Castilla— The  laws 
of  the  Seven  Partidas — ^The  author  of  the 
Curia  Philippica,  Eliaondo,  Febrero,  Co- 
lom, and  several  other  authors  of  the  law. 
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Question  4. — In  the  different  processes 
in  which  you  have  been  engaged  as  an 
attorney,  can  you  affirm  that  you  have 
been  regulated  by  the  laws  and  authori- 
ties you  have  alrcaily  mentioned?— 
Answer.    Yes,  certainly. 

Question  5. — Were  the  laws  of  Spain 
before  the  con(]uest  of  the  island  by  his 
Britannic  majesty's  arms  applied  and 
acted  upon  in  every  case  that  occurred  in 
the  administration  of  civil  and  criminal 
justice  ? — Answer,    Yes. 

Question  6. — Do  you  know  if  there 
ever  existed,  previous  to  the  conquest  as 
aforesaid,  any  particular  code  of  laws  for 
the  administration  of  civil  and  criminal 
justice  in  this  island  ? — Answer.    No. 

Francisco  Lubault* 
William  Holmes, 
Deputy  Clerk  of  Council. 
Cbarlks  a.  Tellinbau^ 
Government  Interpreter. 

Mr.  St.  Pee  attended,  and  was  duly  sworn. 

Question  1. — What  is  your  name,  ace, 
nation,  and  profession? — Answer.  Ni- 
cholas St.  Pee,  aged  57  years,*  bom  in 
Bayonne  in  the  kingdom  of  France, 
syndic  proctor  general  to  the  Cabildo. 

Question  8.— How  long  have  you  re* 
sided  in  this  island? — Answer,  About 
Sd  years. 

Question  S. — ^IIow  often  have  you  been 
elected  a  member  of  the  Cabildo,  and 
have^ou  held  any  other  judicial  situa* 
tion  m  this  island  than  that  one  you 
have  just  mentioned? — Answer.  I  have 
been  elected  a  regidor  twice,  and  alcalde 
of  the  2d  election  two  years. 

Question  4.— By  what  laws  and  ordi* 
nances  has  the  administration  of  dTil 
and  criminal  justice,  as  also  the  acts  of 
the  cabildo,  been  reeulated,  from  tba 
time  you  arrived  in  this  island  to  -the 

I)resenttime? — Men  tion  the  titles  of  tboM 
aws,  ordinances  and  authorities,  to  the 
best  of  your  knowledge  and  recollection  ? 
— Answer.  Bv  the  laws  of  Spain  as  foU 
lows. — ^Recopilaciou  des  Indias — Recopi* 
lacion  de  Castilla — ^The  laws  of  the  Seven 
Partidas— The  Curia  Fhilippicar-Eli. 
zondo,  Colom,  Febrero,  Bobadilla,  Uer- 
rera,  &c. 

Question  5. — Have  your  decrees  and 
legal  decisions  as  a  judge,  been  regulated 
and  directed  by  the  law  authorities  you 
have  already  mentioned  ? — Answer,  Yes, 
thev  have. 

Question  6. — Mr.  St.  Pee,  do  you 
mean  to  say,  that  the  laws  of  Spain  pre- 
vailed and  were  acted  upon  in  the  island 
of  Trinidad  prior  to  its  capture  in  179f  T 
^-Answer.    Certainly,  I  do. 

Question  7, — Was  the  law  of  Spain  in 
all  cases  applicable  to  Trinidad.' — An- 
swer.  It  ajways  wasr— as  no  ioctU  cWil  or 
ft  P 
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crimniBl  code  of  laws  ever  existed  in  this 
island  for  iUiegulatioD. 

Nicholas  Smut  Pck. 
William  Holmes, 
Deputy  Clork  of  Council. 
Cbarles  a.  Tei.linlau, 
Government  Interpreter. 

Mr.    Dancla  attended,   and   was  duly 

sworn. 

Qutttion  l.—What  is  your  name,  age, 
nation  and  profession  ? — Am$»tr,  jAseph 
Marie  Dancla,  aged  43  years,  born  in 
Banien  in  Vignon  province  of  Gulenne, 
and  now  alcaUIe  of  the  2d  election. 

Quution  9. — Ho wlonghave  you  resided 
ih  this  island  >-^Ansx€r.    Eighteen  years. 

QuatUm  3.— By  what  laws  and  ordi- 
aances^  has  the  administration  of  civil 
and  criminal  justice,  as  also  the  acts  of 
the  Cabildo,  been  regulated  from  the  time 
you  arrived  in  this  island  to  the  prcMOt 
time  ? — mention  the  titles  of  those  laws 
ordinances  and  authorities  to  the  best  of 
your  knowledge  and  recollection \? — An* 
swcr.  By  the  laws  of  Spiiin — ^Thc  Rrco- 
pilacion  of  Indias — Recopilacion  de  Cas- 
tilla--Tlie  laws  of  the  Seven  Partidas — 
The  Curia  Philippica — Elixondo,  Colom, 
Fehrero,  Bobadilla,  Herrera. 

Quaiion  4. — Have  your  decrees  and 
legal  decisions  as  a  judge,  been  regu- 
lated and  directed  by  the  law  authorities 
?»u  have  already  mentioned? — Arumcr, 
es,  tbe^  twvc. 

Question  5, — Mr.  Dancia,  do  you  mean 
to  say,  that  the  laws  of  Spain  prevailed 
and  were  acted  upon  in  the  island  of  Tri- 
nidad, prior  to  its  capture  in  1797  ? — An- 
9ver.    Certainly  I  do. 

Question  6. — Has  any  local  civil  or  cri- 
minal law  ever  existed  in  Trinidad  '* — 
Answer,  I  have  never  known  any  other 
laws  to  exist  in  this  island,  except  the 
laws  of  Spain,  as  already  mentioned  by 
me. 

JoaapH  MAaiE  Da>cla. 
William  Holmes, 
Deputy  Clerk  of  Council. 
CHAmtcs  A.  Tellineau, 
Government  Interi>rcter. 

Mr.  Portel   attended,   and  was  duly 
sworn. 

Queaion  1. — What  is  your  name,  age, 
nation,  and  profession  ? — Answer.  Bar- 
tok>me  Portel,  a  native  of  Trinidad,  aged 
40  years,  and  at  present  alcalde  ol  the 
1st.  election. 

Question  St. — How  ofien  have  vou  been 
elected  as  a  member  of  Cabildo  ?  — 
Answer,  In  the  year  1789  I  was  elect- 
ed provincial  alcalde  mayor.  I  after- 
wards iuccecded  to  the  situation  of 
rcgidor  de  cano,  or  senior  regidor,  in 
which  I  was  coniirmed  hj  bit  Catholic 


majesty,  and  bafo  ramtioed  erer  sine* 
so;  in  the  year  1703  I  ««»  apoointad 
alquazil  mayor,  and  confirmed  by  the 
kifiK  of  Spain. 

Question  3.— By  what  laws  and  ordi- 
nances has  the  administration  of  civil  and 
criminal  justice,  as  also  the  acta  of  the 
cabiklo,  been  directed,  from  the  time  you 
arrived  in  this  island  to  the  present  time  ? 
— mention  the  titles  of  those  laws  or- 
dinances an<l  auUiorities,  to  the  best  of 
yotu"  knowledge  and  recollection  ?  -* 
Ansaeer.  Bv  the  laws  of  Spain  ;^Re- 
copilacion  des  Indias — Recopilacion  da 
Castilhk— The  lawa  of  the  Seven  Partidas 
—The  Curia  Philippica — Elixondo— Co- 
lom«  Fehrero,  Bobadilla,  Herrera. 

Question  4. — Uavevour  decreea  and 
legal  decisions,  as  a  judge,  been  repilated 
and  directed  by  the  law  authorities  ^ou 
have  already  menlioned  J^Ansmcr»  They 
have. 

Question  5.  —Do  you  mean  to  savt  that 
the  laws  of  Spain  f>revaiied,  aiuf  were 
acted  upon,  in  the  island  of  Trinidad, 
prior  to  its  capture  in  1797? — Answer, 
Ves,  sir. 

Question  6. — Has  any  local  civil   or    ' 
criminal  law  ever  existed  in  Trinidad  ? 
Answer.-'l  have  never  known  any  other 
laws  to  exist  in  this  island,  except  the 
laws  of  Spain,  as  already  stated. 

BMa.  POETEL. 

William  Holmes, 
Deputy  Clerk  of  CounciL 

Chaelbs  a.  Tellineau, 
Government  Interpreter. 


George  Xaojr,  eso.  King's  Counsel,  being 
duly  sworn. 

Question  1. — How  long  have  you  beeo 
in  the  practice  of  the  law  m  this  island  ? — 
Answer.  I  arrived  in  June  1809,  and 
began  to  practise  as  a  lawyer  about  6 
months  afterwards. 

Question  S. — Do  you  understand  the 
Spanish  language? — Ansseer.    I   under- 
stand it  sufficienily  to  read  and  compre- 
herul  the  difTcrenl  law  books  in  that  Ian 
giiai^e  without  much  difficulty. 

Question  3. — Have  you  been  concerned 
for  yuur  clients  in  causes  pleaded  before 
the  tribunals  of  the  alcaldes  ? — Ansscer. 
In  various  cases,  both  civil  and  criminal. 

Question  4. — In  those  causes,  by  what 
laws  and  wlMt  authorities  have  you  been 
guided  in  your  practice  ?— ^niawr.  The 
bpanish  laws  are,  like  all  other  foreign 
laws,  founded  en  the  Roman  law.  The 
books  of  authority  on  criminal  law,  in 
use  in  this  island  are,  the  Seven  Partidas, 
digested  by  Abnso  the  Wise,  and  edited 
by  Ore&ory  Lopez ;  the  Collection  of  the 
lawa  of  UMtilia ;  and  Bobadilla'a  Com- 
mentary. 
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Those  oo  civil  and  oommercial  law 
sr«y  the  Curia  Philipvica,  DonriDguczes 
l)hi5tfation  of  it ;  the  ordinance  of  Bilt>oa, 
and  FebreroCiDoo  Juicios.  Mr.  Nihell 
is  also  in  possession  of*  Martinez  Judges 
Library.''  Those  on  practice  are,  CoIchu's 
Instructions,  Eliaondo's  Practice,  Her- 
rera*s  Practice,  Munoe  Practice,  and  the 
Cartilla  Keal. 

The  Kecopilarion  of  the  Indies  is 
merely  a  collection  of  royal  edicts,  and 
the  Cedula  of  1783  is  only  in  use  in  the 
Commissciry  of  Population's  office ;  and 
contains  orders  relative  to  the  treasury, 
the  granting  of  lands,  payment  of  taxes. 
I  have  to  observe,  that  I  found  the 
jpreatest  difficulty  in  procuring  any  Span- 
ish Uw-books.  The  knowle<lge  I  possess 
of  aome  of  the  authors  I  have  mentioned, 
has  been  procured  through  the  kind- 
ness of  different  judges  and  gentlemen, 
to  whom  they  belong. 

I  have  only  got  the  Recopilacion  of  the 
Indies,  though  I  have  applied  at  London 
and  on  the  main. 

Qu^ion  S.—Do  you  know  of  any  code 
of  laws,  or  laws  particularly  framed  by 
Spanish  authority,  for  the  administra- 
tion of  civil  and  criminal  justice  in  this 
island  T—Jnjver.  I  know  of  none.  In  the 
Recopilacion  of  the  Indies  is  an  edict, 
by  which  the  laws  of  Castilla  are  to  be 
followed  in  all  cases,  except  where  pro- 
vision to  the  contrary  be  expressly 
made. 

Question  6. — Have  the  decisions  of  the 
judges  of  alcaldes  been  regulated,  so  ^ar 
as  has  come  to  your  knowledge,  by  those 
laws  and  authorities? — Answer,  They 
have. 

GfiOROE  Knox. 
William  Holmes, 

Deputy  Clerk  of  Council. 


The  hoqourable  John  Nihell^  senior  mem- 
ber of  council,  being  sworn,  the 
following  questions  were  proposed 
-to  him. 

Question  1. — How  long  have  you  been 
in  the  island  ? — Answer,  A  little  above 
{10  years ;  and  I  have  not  been  out  of  it 
-during  that  time  ioit  one  day. 

Qjuestion  fi. — Do  you  understand  the 
Spanish  langjuagc  ?'^^»iiv«r.  I  think  I 
understand  it  perfectly. 

Question  3. — ^W hat  official  capacity  did 
you  hold,  at  the  time  of  the  capture  of 
the  island  bv  the  arms  of  his  majesty, 
imder  sir  Ralph  Abercromby? — Answer, 
I  was  alcaide  of  the  first  election. 

Question  4. — How  long  had  you  acted 
in  that  capacity,  previous  to  that  period  ? 
AMUwer,-^!  was  akalde  of  the  2nd 
election  the  year  immedialehr  preced- 
iBg  l)ie oonqiwet of  tba  iilapd,  aodcn-. 
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tered  into  the  office  alcalde  of  the  1st 
election  on  the  first  of  January  following. 

Question  h, — In  what  sittiations  have 
^u  been  in  since  the  conquest  of  the 
island  P — Answer.  Sir  Ralph  Abercromby 
appointed  me,  by  a  commission  under  his 
hand  and  seal,  chief  judge  chief  magis- 
trate and  auditor  over  the  whole  island ; 
and  in  addition  to  this  commission,  I 
received  three  years  afler  another  from 
brigadier-general  Picton,  appointing  me 
chief  judge  of  the  Consulado  or  commer- 
cial court. 

Question  6, — What  laws  and  authorities 
did  you  consult  and  act  upon,  to  regelate 
your  legal  decisions  while  you  were  m  of« 
fice  ? — Answer.  The  Cedula  of  'king 
Charles  the  second  of  Spain,  published  in 
Madrid  in  ]680,  directed  that  the  collec- 
tion of  laws  which  that  king  had  jtisttlicn 
published,  under  the  title  of  Recopila- 
cion deleys  de  los  Reynos  de  las  Indies, 
•hoidd  serve  as  a  code  for  the  decision  of 
all  and  every  species  of  laws  in  the 
colonies,  however  contrary  they  ahoukl 
be,  in  some  instances,  to  the  laws  then 
in  force ;  in  Old  Spain,  however,  the 
second  law  of  the  second  book,  title  the 
first,  of  the  same  collection,  ordains,  that 
tlie  laws  of  Castile  should  be  followed 
whenever  a  case  occurred  which  was  not 

Erovided  for  by  this  code  or  collection  of 
tw.  I  therefore  ^ways  considered  the 
laws  of  Old  Spain  in  full  force  in  Trinidad, 
in  all  cases  which  were  not  provided  for 
by  a  special  law  in  the  Recopilacion. 
Althougjh  I  have,  in  obedience  to  the 
instructions  received  from  sir  Ralph 
Abercromby,  omitted  the  tedious  and 
expensive  forms  observed  in  the  Spanish 
tribunals,  and  have  endeavoured,  as  much 
as  possible,  to  come  at  substantial  jus- 
tice, by  means  of  arbitration,  as  recom- 
mended by  sir  Ralph,  yet,  as  legal  ques- 
tions often  occurred,  I  have  been  obliged 
in  all  such  coses  to  follow  the  practke  of 
the  tribunals  under  the  former  Spanish 

fovemment.  By  the  advice  of  Don  Juan 
urado  y  Layres,  who  was  auditor  and 
assessor  general  at  the  capture  of  the 
island,  whom  I  considered  as  the  most 
able  Spanish  lawyer  I  ever  had  an  op- 
portunity of  beine  acquainted  with,  I 
nave  principally  followed  Elizondo,  whose 
Practice  of  the  Laws  is  calculated  as  fully 
for  the  tribunals  of  the  Indies  as  for  those 
of  Spain.  The  edition  which  I  made  use 
of,  was  published  so  late  as  1793,  and 
certainly  contains  nothing  but  what  was 
in  full  force  in  the  Indies  as  well  as  Spain. 
I  have  found  likewise,  occasionally,  great 
assistance  fixmi  theCuria  Philippicaef  Bo- 
lonas,  the  Cinco  Juicios  of  Febrero,  and 
the  Instruclaons  of  Colom,  which  were 
much  esteemed,  and  which  regulated  the 
fNractice  «nd  decisions  of  all  the  tribunals 
uiMbffHw  bis  SfMiUh  governmenu 
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QwdiM  7^-Have  jw  tlwayt  coo- 
timwd  lo  govern  yoiir  decisions  by  the 
Mune  laws  and  muthorities,  in  the  judicial 
offices  you  haTe  filled  since  that  time  ? 
^AnMmer.  The  books  which  I  cited  in 
my  last  answer,  eiplain  almost  every 
possible  case  which  can  come  before  a 
judge ;  and  my  conduct,  in  the  different 
judKial  situations  that  I  have  filled  under 
the  late  Spanish  and  the  present  English 

Eivemmenty  has  been  invariably  regu- 
led  by  the  rules  which  they  lay  down. 

Qaeffum  8. — ^Do  you  know  of  any  local 
code,  or  particular  law,  for  the  adminis- 
tration of  civil  and  criminal  justice  by 
Spanish  authority? — Amwcer.  I  know 
of  none,  except  tneLawsof  the  Indies, 
whkh  is  a  very  imperfect  code  and 
leaves  innumerable  cases  to  be  re^ 
hted  by  the  laws  of  Old  Spain;  the 
Koyal  Cedula  of  17BS  exempted  this 
island  from  the  general  principle  of 
colonial  government  in  some  particular 
respects,  only  particularly  with  respect 
to  its  intercourse  and  commerce  with 
foreigners,  and  exemption  from  the 
alcavala  and  other  taxes;  the  Cedula  of 
1793,  for  forming  ConMilado  courts,  re- 
garded only  commerce,  and  the  different 
occurrences  in  the  different  narts  where 
these  courts  were  established ;  other 
Cedillas  were  occasionally  granted  for 
particular  objects ;  but  1  am  very  confi- 
dent that  there  does  not  exist  any  regular 
code  to  annul  tlie  laws  which  are  in  force 
in  Spain,  nor  to  direct  the  practice  of 
the  tribunals  in  any  of  the  colonies. 

Quettiom9. — Do  you  know,  if  any  book 
you  have  before  cited,  contains  any  law 
authorizing  the  infliction  of  torture  in  any 
cases  whatever?  —  Antver,  Several  of 
them  do;  but  1  particularize  Elizondo, 
l)ecause  it  is  impossible  to  doubt  that 
the  laws  contained  in  this  author  are 
in  force  in  the  colonies ;  his  Commen- 
taries in  eight  volumes  were  written  ex- 
pressly for  the  information  of  the  tri- 
mmals  in  the  Indies ;  and  my  friend 
Don  Juan  Jurado  was  so  anxious  for 
my  governing  myself  by  the  rules  which 
lie  lays  down,  and  forming  my  deci- 
sions according  to  the  laws  which  he 
cites,  that  he  made  me  a  present  of  a 
complete  set  of  them  on  my  being  ap- 
}H)inted  chief  justice.  This  author  cites 
the  law  for  the  infliction  of  torture  very 
clearly,  and  points  out  the  cases  in  which 
it  is  to  be  inflicted,  in  his  first  volume. 

Question  10. — Do  you  therefore  consi- 
der, that  the  above  law  is  in  force  in  the 
colony  at  the  present  day? — Anttcer,    I 

most  assuredljf  do ;  but  judges  are  cauti- 
4>uB  liow  they  inflict  it« 

John  Nihell, 
Chief  Justice. 
William  Holmis, 
Deputy  Clerk  of  Council. 


Can  of  Tkamat  Pkltm^  Esq.^  [5M 

Couar  op  Kino's  BmcH. 
November  94,  47  Geo.  :ird^  A,  D.  1809. 
The  Indietmemt  wa»  read. 


Lord  Ellenboromgk  read  his  report  of  the 
trial,  and  then  proceeded  as  follows  t— 

The  question  I  lef\  to  the  jury  waa,  whe- 
ther the  application  of  torture  was  consonant 
to  the  existing  law  of  the  island  of  Trinkiad, 
at  the  time  of  the  capitulation ;  I  left  it  to 
them  as  a  fact,  reserving  leave  for  Mr. 
Dallas  to  move  for  a  new  tnal,  oo  the  ground 
of  error  as  to  the  law  of  torture. 

Mr.  Dallas  likewise  contended,  that  the 
question  whether  the  infliction  of  torture  was 
malicious,  should  be  left  to  the  jury ;  but  I 
thought,  that,  though  there  was  no  evkleoce 
of  express  malice,  ifthe  anplication  of  the  tor- 
ture wa<(  unlawful,  the  iiwrifs  animun  was  to  be 
implied ;  although  1  said,  itmijjht  be  aquestion 
very  material  for  consideration  in  another 
place,  when  the  defendant  came  up  to  receive 
judgment ;  because,  the  character  of  the  act  is 
marke<l  by  the  intention  ;  it  might  be  a  crime 
ol  a  highly  aggravated  nature,  or  it  might  be 
a  mere  error,  iMirely  an  offence,  and  highly 
venial. 

Mr.  Dallas  alsourged,  that  negativeevidence 
ought  to  have  been  given,  to  prove  that  there 
was  no  reasonable  or  probable  cause  for  inflict- 
ing the  torture  in  the  particular  instance.  I 
though  tas  to  this,  that  it  resolved  itself  entirely 
into  a  want  of  legal  knowledge,  which  was  no 
valid  ground  of  defence,  altnough  it  might 
operate  in  mitigation  of  punishment. 

1  left  to  the  jury  the  question,  whether  the 
law  of  torture  was  witnin  the  fif\h  and  se- 
venth articles  of  his  majesty *s  instructions  to 
general  Picton. 

Assuming,  from  the  authorities,  that  torture 
was  applicable  by  the  law  of  Spain,  it  did  not 
necessarily  follow,  that  it  was  the  law  of  the 
Spanish  colonies  in  the  Indies  ;  but  negative 
evidence  as  to  any  practice  of  torture  was 
given  by  Mr.  Gourville,  whose  experience 
ronuneuccd  in  1774;  by  Mr.  Farfan,  who  has 
known  the  colonies  from  his  birth ;  and  by 
Mr.  Nugent,  who  goes  back  to  1786 ;  and  this 
was  con6rn)cd  by  the  testimony  of  Mr  Begor- 
rat  and  of  Mr.  Gloster,  neither  of  whom  can 
speak  to  any  practice  of  torture,  antecedently 
to  December  1801,  the  date  of  the  transaction 
in  question  ;  nor,  indeed,  were  there  any  en- 
|;incs  for  its  infliction,  until  general  Picton 
introduced  the  piquet.  I  left  that  question 
to  the  jury  upon  the  evidence ;  and  they  were 
of  opinion,  that,  prior  to  the  capitulation,  there 
existed  no  system  of  torture  under  the  laws 
of  that  country,  and  no  practice  from  which 
such  a  law  could  be  inferred.  That  is  the 
best  recollection  1  have  of  the  points  which  I 
lef)  to  tlie  jury. 

Mr.  DflWfli.-— Your  lordship  has  very  cor- 
rcctly  reported  the  case.  Your  lordship  left 
it  to  the  jury  to  consider  whether,  by  the  Spa- 
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niih  law,  tortura  could  b«  applied  )n  ttw 
Uland  of  Trinidu)  ;  and  Ihejitiy  being  of  opi- 
nion that  it  cotikl  itat,  voiir  Inrdiliip  said 
they  mutt  lind  the  defendant  guilt;. 

Loid  Elltnbarougk. — IF  he  had  no  compe- 
tent Jurisdiction  or  authority  to  inflict  [ortiiie, 
I  wai  ofopinion,  that  the  infliction  of  that  pu- 
nish men  t  would  be  a  ciime. 


[m 


Hr.  Dttllat. — I  humbly  submitted  to  the 
Court  that,  whether  by  law  he  could  inflict  it 
sr  not,  the  question  whclhef  Ae  cotuidcrtd 
that  hjr  law  he  could  inflict  it,  was  a  distinct 
qtKStioD  ;  and  tint  if,  hy  the  law  of  Spain 
bfl  had  jurisdiction  over  the  particular  case  of 
Luin  Calderon,  even  if  he.  came  to  an  er- 
roneous decision  upon  it,  he  was  not  liable 
h)  a  criminal  prosecution. 

Lord  K(UHhorough.—\  endeavoured  at  the 
time  to  put  down  yotir  objections  in  the  best 
shape  I  could,  for  the  purpose  of  ditcussior. 
There  are  some  affidavits  with  regard  to  the 
hw  unon  the  subject,  which  were  sent  from 
theisland  ofTrioidadanertheTenlirt  against 
genetal  Picton  had  reached  that  island. 

Mr.  Carnw.— My  lords,  before  these  affi- 
davits are  read,  I  feel  it  my  dutv,  as  counsel 
for  the  prosecution,  to  draw  the  attention 
of  your  lordships  tn  the  circumstances  under 
which  they  come  before  the  Court ;  at  the 
aame  time  wishing  it  to  he  distinctly  under- 
stood,that,  if  your^ordships  shall  rhink,  that, 
consistently  with  the  usual  practice,  they  can 
be  read  in  a  criminal  case,  I  make  no  oh- 
jeclion  to  the  Court  adopting  such  a  lenient 
oourae,  and  taking  them  into  considention. 
But  I  think  I  should  betray  inytnist,iridid 
not  draw  the  attention  uf  the  Court  to  these 
affidaviu. 

It  appears,  that  upon  hearinit  that  a  verdict 
of  piilty  had  hcen  pronounced  against  ge- 
neral Pictoii.  the  lieiitenanl-governor  of  the 
Uland  of  Trinidad,  calling  to  his  assistance 
the  council  uf  the  island,  entered  into  «n  in- 
ijiiiry  liiT  the  professed  purpose  of  ascertain- 
ing what  was  the  law  of  the  island,  ind 
whether  the  course  pursued  by  general  Pic- 
ton was  legal.  These  aflidavits,  which  were 
made  on  that  occasion,  and  which  are  now 
sought  lo  he  read,  were  not  taken  under  the 
authority  of  this  Court ;  they  were  not  taken 
under  a  mandamus  lo  examine  witnesses; 
hut  they  are  perfectly  voluntary,  and,  if  un- 

Inie,  it  is  imposiihle   that  any  of  the  indivi-     \-    ,      ._      .,   ..       r 
duals  making  them  can  be  punished  :    They     f"*  Hmty ;  if,  therefore 
come  beforeihe  Court  as  assort  of  ^.nifiJ,  \  l^^L^llJf A^^f.^'^l.l?:.' 
in  opposition  to  what  was  done  at  the  Inal. 
If,   however,  notwithstanding   what  I  have 
nid,  the  Court  should  think  it  right  to  look 
into  these   affidavits,  I  make  no  objection  to 
their  doing  so  ;  but  I  thought  it  m^  duty  to 
state  the  circumstances  under  which  these 
ftdidavils  are  presented. 


I  Mr.  ZWIu.— I  wUl  lUte  ts  the  Court. 
I  Wheolmade application  to  your  lordsbipt far 
.  a  new  trial,  I  did  so  on  the  groutid  of  thorn 
I  being  a  misrepresentation  in  a  material  part 
of  the  evidence  (so  material  that  it  waathc 
very  point  on  wbich  the  whole  dependadX 
and  01  its  being  a  misrepreuntaiion  of  todi  n 
nature,  that  it  waaimpossible  fur  the  dsfeod- 
ant,  by  the  exercise  of  any  caution  or  id- 
dustry  on  his  part,  lo  foreiee  or  guard  a^nil 
it.  At  the  trial,  a  book  called  the  Rcwpi- 
lacion,  cootaining  a  collection  of  laws  wbidi 
had  been  compiled  for  the  government  of  lb* 
Spanish  colonies,  was  produced  by  Mr.  G«r- 
row,  for  the  purpose  ofshowlog,  that,  wba^ 
ever  might  be  the  xeaeral  law  of  Old  Spaio, 
there  was  a  rode  iHstiiKt  rrutn  that  for  Ui« 
government  <if  the  colonies.  The  book  wm 
produced  for  the  purpose  of  eatabliihing  that 
proposition ;  and  M.  de  Vargas  sirore,  that  in 
that  book  there  was  not  one  word  tttat  r»> 
ferred  to  the  infliction  of  torture;  all  of  wUkh 
undoubtedly  was  UUrally  true.  But,  on  Jook- 
inginto  thaibook, although  the  word  "toitura^ 
is  not  to  be  found,  it  lumi  out,  that  there  It  Ml 
express  direction  to  the  tribunals  in  the 
.Spanish  colonies  to  pursue  tlie  law  of  Spain 
{which  allows  uflorture)  In  all  cases  in  which 
the  colonial  code  does  not  repeal  the  Spanish 
law;  and,  thereture,  though  the  testimony  of 
Vargas  was  literally  true,  it  was  niitfMlia% 
false;  and  the  case  went  to  the  Jury  under 
that  misrepre^enlHliDn.  In  order  toshow.tbat 
it  was  impossible  for  general  Picton  lo  hav* 
foreseen,  or  lo  liave  provided  igaiast  thia,  I 
filed  an  aflBdavil  which  does  nut  fall  within 
the  range  of  iny  learned  friend's  obierra^ 
lions. — 


Mr.  Carrow.— T  do  not  object  to  that  I 
staled,  that  the  affidavits  to  which  I  do  object, 
were  not  sworn  l>efiire  any  person  proporlj 
appointed  fur  the  purpoie. 


Jlr.  Datlai.- 


davit  then  is  liable  tn  no  objec 

.With  respect  to  the  others,  I  do  notat  this 
moment  know  whether  my  learned  friend 
means  to  object  to  them  or  not ;  and  tboueh 
I  am  always  obliged  to  my  learned  friend  for 
any  boon  he  may  offer,  I  certainly  upon  tlie 
present  occasion  wish  to  receive  nothing  ftam 
',  he  make*  a  legal  bb- 
Ihose  affidavits  which 
have  been  filed,  I  must  meet  that  objection 
in  the  best  way  1  can.  At  present  I  will  just 
state  how  ihejr  come  before  the  court. 

While  the  investigation  under  the  manda- 
mus wai  going  on  in  the  island  of  Trinidad,  it 
waiassumcil  that,  by  the  law  of  that  island, 
the  torture  might  be  applied,  although  inlha 
parlicular  iiulance  its  application  might  bav« 
been  improper.  When  the  verdict  of  the  Jury 
iiegBtiviug  thauiileaca  of  such  law,  reached 
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IbeitUndy  the  governor  general  Hiilop  inime' 
diateW  conveiwd  a  council  to  which  all  the 
awmben  were  summoned.  They  called  be* 
fore  than  all  the  persons  who  were  con? ersant 
with  the  practice  of  the  law,  they  eianiincd 
tkwmupon  oath,  and  transmitted  the  minutes 
of  their  proceedings,  as  an  act  of  state,  to  his 
mqestys  ministers  in  this  country.  And  the 
single  question  now  is  not  whether  they 
would  be  admissible  e?  idence  upon  a  new 
Iria],  but  whether,  in  a  case  of  this  descrip- 
tton,  the  court  will  refuse  to  examine  a  docu- 
ment, transmitted  as  an  act  of  state,  from  the 
memberaof  that  ffovernroent,  to  his  m^esty's 
government  at  nome?  If  your  lonJships 
tnink  that  affidavits  taken  under  such  cir- 
cum8tanee8,and  so  transmitted  to  thegovern- 
HMnt  of  this  country,  are  to  be  thrown  aside, 
and  not  looked  at,  it  will  be  my  duty  to  sub- 
ait  ;  but,  until  I  hear  it  from  the  court  I  shall 
behere  luch  a  decision  to  be  impossible. 

Mr.    Gerror. — ^I  should  have  thought  it 
extremely  difficult  for  any  person  conversant 
witli  the  nracUce  of  tliis  place,  to  have  mis* 
understooa  what  I  said.     1  did  not  intimate 
to  my  learned  friend,  that  I  intended  to  offer 
to  him  any  boon,  nor  did  1  take  merit  to  my* 
self  for  any  extraordinary  lenity ;  but  I  stated 
in  distinct  terms,  that  I  felt  it  to  be  my  duty,  as 
counsel  for  the  prosecution,  to  apprise  the 
court  of  the  nature  of  the  affidavits  which  were 
then  about  to  be  read,  certainly  not  moaning 
to  object  to  the  other  affidavit.    But,  if  my 
learned  friend  asks  uie,  whether  I  object  to  the 
reading  of  those  affidavits  thai  were  trans- 
mitted from  Trinidad  to  this  country  subse- 
quent to  'the  trial  of  general  Picton,  I  say  I 
am  bound  (more  especially  as  they  disclaim 
receiving  any  lenity)   to  tell  your  lordships, 
that  according  to  the  practice  of  this  court 
such  affidavits  cannot  be  read.     INly  olijection 
to  their  being  read  i^<,  that  tliey  are'noi  under 
the  sanction  ufany  competent  authority,  and 
that  the  parties  cannot  be  called  iu  question 
if  what  they  have  sw(irn  is  not  true,  'rhey  arc 
mere  vulunlcers,  and  if  any  magistrate  in 
Cornwall  had  called  together  hi^  brother  ma- 
gistrates, and  sent  up  to  this  court  their  opi« 
iiions,  such  a  document  would  be  just  as 
much  entitled  to  your  lordships'  attention  as 
these  proceedings  of  the  governor  and  council 
of  Trinidad.    But,  my  lords,  I  object  to  them 
on  another  ground:  even  if  they  were  fit  to 
be  read  Uiey  ought  to  have  been  put  into  pro- 
per shape,  as  is  the  practice,  for  instance,  in 
respect  of  affidavits  made  in   Ireland;    we 
should  then  have  had  an  opportunity  of  ans 
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in  m  criminal  case  like  this,  it  is  desirable 
that  they  should  be  read ;  but  then  I  ssv, 
that  some  opportunity  should  be  afforded  us 
of  answering  tliem. 

Mr.  Stephen. — My  lords,  I  besleave  to  sty 
a  very  few  words  on  this  point.  These  papers 
have  been  very  unfairly  characterised  as  a 
manifesto  against  the  proceedings  of  this 
court.  If  they  arc  a  manifesto  pointed  againn 


there  should  not  be  a  new  trial.  But,  if  there 
be  any  danger  at  all  in  reading  these  affi- 
davits, it  can  only  be  the  danger  of  receivine 
evidence  of  this  description  in  a  place  of  this 
kind.  What  is  the  evidence  ?  It  is  the  at- 
testation upon  oath,  of  public  magistrates  and 
judges,  whose  certificate  I  humbly  submit  to 
your  lordships  may,  without  any  deviation  from 
any  rule  of  practice,  be  read  tor  the  purpose 
of  inforroinc  the  court  wliat  is  the  law  of 
a  foreign  place,  upon  which  law  the  pre- 
sent question  so  materially  depends. 

Hearing,  as  these  parties  did,  in  Trinidad, 
that  the  toundation  of  the  decision  of  the  jury 
was  the  account  given  by  M.  de  Vargas — who 
represented  that  there  was  no  law  applicable 
to  Trinidad  but  the  Recopilacion ;  that  he  was 
acquainted  with  the  laws  of  a  great  variety 
of  places  in  the  Spanish  West  Indies,  includ- 
ing  the  island  of  Trinidad,  that  he  knew  of 
no  instance  of  the  infliction  of  torture,  and 
tbst  it  was  not  even  mentioned  in  the  Recopi- 
lacioD ;— and  knowing,  as  they  did,  that,  in  a 
great  variety  of  instances,  they  had  proceeded 
upon  the  law  of  Old  Spain,  they  transmitted 
this  document  to  the  government  of  this  coun- 
try ;  and  if  these  papers  would  have   been 
evidence  as  ffr/i/iVw/c*,  I  submit  to  your  lord- 
ships that  they  are  not  less  evidence  as  «/K- 
daviff,  and  that  their  veracity  is    not  im- 
peached by  the  form  in  which  they  appear. 
The  question,  at  present,  is  not  whether 
j  they  would   be  evidence  before  a  jury,  but 
:  whether  they  can  be  listened  to  by  your  lord- 
I  ships,  in  a  question  whether  a  person,  in  the 
;  situation  of  a  judge,  has  niisadniinistered  the 
law  of  that  country  in  which  he  acted. 

I      Mr.  Oarrow.— The  word  manifesto,  which 
I  I  used,  was  suggested  to  me  by  the  preamble 
to  this  document,  which  I  will  read,  and  then 
your  lordships  will  judge    whether  it  justi- 
fies the    expression  or    not,  "Whereas   sir 
llalph   Abercromby    did  order,"    &c.    [the 
^  learned  counsel  here  read  the  preamble,  which 
«»«*;•.<•  *iw.».    \v;tu.    »u    '^  .,  -    - —    I  see  an/^  p.  573.1    Now,  my  lords,  these  ex- 

wenng  them.  Without  however  entering  into  !  p^rte  affidavits  beine  tilken  under  tW  cir 


the  court,  looking  at  all  the  circumstances 
of  this  case,  shall  think  fit  to  have  them 
read,  I  make  no  objection  to  their  being 
read.    I  object  to  their  being  read,  for  the 


to  waiva  my  objectioui  if  the  court  think  that. 


looked  at,  we  on  the  other  side  should  have 
an  opportunity  of  answering  them. 

Lord  Ellenhorough.---'li  appears  to  me,  that 


reasons  1  have  stated;  but  still  I  am  willing    if  in  any  case  a  certificate  is  receivable   as 


J 


evidence  of  the  law  of  acouolry,  a  certificate 
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^ven  under  the  circumstances  io  which  ihia 
u  stated  to  have  been  given^  namely,  for 
the  justiBcatioo  of  a  party  m  this  very 
causf »  is  certainly  inadmissible :  I  do  not 
know,  that  there  U  any  thing  to  be  found  in 
the  books  to  warrant  it ;  it  would  be  danger- 
ous  to  make  a  precedent,  from  our  anxiety 
to  receive  information,  and  I  will  not  make 
one.^ 

Mr.  Justice  Grose, — We  cannot  look  at  these 
affidavits  without  the  other  side  having  an 
opportunity  of  answering  them. 

Mr.  Dallas. — We  do  not  wish  it  without 
that  oppurtimity.  One  of  them  is  a^certificate 
from  the  chiefjusticeof  the  islaad.* 

Mr.  Justice  Lawrence, — ^How  are*  we  to  act 
upon  tliat  ?  especially  when  it  is  a  proceeding 
adopted  in  consequence  of  what  has  passed 
here ;  they  take  upon  themselves  to  examine 
these  people  for  the  purpose  of  justifying  their 
own  acts. 

Mr.  Justice  Grose, — It  is  quite  a  voluntary 
psoceeding  and  not  under  the  authority  of  this 
court. 

Mr.  Dallas. — It  is  not  a  return  to  this 
court. 

Lord  Ellenbonwgh. — What  is  the  affidavit 
about  de  Vargas's  evidence  ?  and  how  far  is 
it  stated  to  be  a  matter  of  surprise  that  the 
law  was  questioned  ? 

Mr.  Dallas. — I  should  state  to  your  lord- 
ships, that  among  the  affidavits  transmitted 
from  Trinidad  to  the  secretary  of  state's  office, 
there  is  one,  not  only  shewmg  wliat  the  law 
oflheUland  is,  but  mentionine  a  particular 
instance  of  torture  having  been  decreed  under 
similar  circumstances. 

Lord  EUenborough. — When  was  that  t  be- 
fore the  cession  ? 

Mr, Dallas. — Yes,  my  lord;  in  179^,  five 
years  before  the  capitulation,  which  look  place 
in  .1797. 

Mr.  Justice  Le  Blanc. — ^The affidavits  were 
not  taken  under  any  writ  of  Mandamus,  and 
this  is  one  of  those  affidavits  ? 

Mr.  G arrow, — Yes  my  lord,  it  is. 

Lord  EUenborough. — It  is  not  taken  under 
the  'authority  of  this  court  ?  it  is  not  taken 
under  the  Mandamus? 

Mr.  Dallas, — No  my  lord;  certainly  not 
under  the  authority  of  this  court. 

Mr.  Gnrrom. — It  is  to  be  observed  that, 
unless  the  defendant  had  had  a  mandamus, 
and  had  examined  these  witnesses  under  tlie 
anthority  of  it,  these  papers  must  be  irre- 
galar. 

Mr.  JusUcc  Loirreace.— What  do  your  affi- 
ilavits  say  about  being  surprised  at  this  evi- 
dence of  de  Vargas  ?    You  were  nirpriacd  by 

I 


the  statement  of  de  Vaiigas  that  this  book, 
called  the  RecopiUcion,  contain^  no  reguk* 
tions  authorising  torture,  and  that  the  laws  of 
Old  Spain,  for  the  infliction  of  torture,  were 
not  introduced  into  the  Spanish  West  Indiaa  ; 
vou  were  not  apprised  that  that  pmnt  would 
be  made,  and  had  no  opportuuity  to  ettmiiie 
witnesses  as  to  the  law  of  the  iaiaiid  oe  Ibaft 
subject. 

Lord  Elknboromgk, — We  had  better  havt 
them  read ;  they  are  but  short.  Let  the  affi* 
davits  res|>ecting  the  evidence  of  Vargas  about 
the  RecopilacioD  be  read. 

[The  affidavit  rfMr,  Richard  Walter  Rrbm 
was  read;  See  it  anti  p.  545.] 

Lord  EUenborough  [after  consulting  for  a 
short  time  with  tho  other  judges]. — Mr  oiur* 
row ;  we  think,  that  the  affidavit  of  governor 
Picton  is  an  affidavit  of  which  we  can  take 
notice :  firom  that  it  appears,  that  certain 
documents  of  which  we  cannot  take  no* 
tice,  have  been  transmitted,  as  an  act  of  state, 
from  the  island  of  Trinidad  to  the  secretary 
of  state's  office  here.  Those  contain  aiatlers 
respectins  the  existence  of  the  law  of  toitut« 
in  tiiat  isund,  which  it  is  extremely  import* 
ant  to  the  diefendant  to  establish.  Now^ 
these  documents,  to  which  general  Picton's 
affidavit  refers,  we  cannot  advert  to  judicial* 
ly,  in  the  shape  in  which  they  are;  they 
have  come  over  to  this  country  without  any 
stamp  of  authority  to  enable  us  to  read  them, 
but  they  are  described  as  containing  certain 
facts  and  materials  of  which  in  a  criminal 
case  it  is  very  desirable  that  the  Court  should 
be  put  in  possession ;  but  we  wish  to  obtain 
that  information  in  a  legal  form  :  Will  there 
be  any  objection  to  have  a  commission  sent 
out,  that  the  evidence  as  to  the  law  of  torture 
may  be  received  in  such  a  way  as  that  tho 
Court  can  take  cogniauice  of  it  f 

Mr.  Justice  J^rence. — It  strikes  me  not 
to  l)e  fit,  that  we  should  take  notice  of  ihese 
affidavits  for  the  purposes  of  this  motion  for  a 
new  trial.  But  it  is  another  question,  whe* 
ther  there  is  not  sufficient  eround  to  make  us 
pause  before  we  dispose  otthe  rule  for  a  new 
trial ;  I  think  we  have  enough  to  raise  doubts 
whether  there  is  not  this  law  of  torture,  and 
therefore  I  think  that  the  rule  for  a  uew  trial 
ought  not  to  be  disposed  of  until  the  &cts  are 
regularly  brought  before  the  Court  upona  pro- 
per examination.  There  has  been  no  oppor- 
tunity cf  examinins;  whether  it  is  or  is  not 
the  law,  and  I  think  that  the  rule  ahould  be 
enlarged  until  this  is  ascertained. 

Mr.  Justice  Groier:-This  gentleman  mtist 
be  considered  as  convicted ;  and  if  a  motion 
were  made  for  sentence  on  that  convicUoo,  I 
should  think,  that  before  considering  what 
degree  of  punishment  should  be  ii^cted, 
this  fact  ought  somehow  or  other  to  be  a»< 
certained ;  otherwise  wc  should  proeeod  in  the 
dark. 

Mr*  Carrow.^l  mdj  venture  Io  laj,  itmi 
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nolhinc  ever  proceisdeil  from  the  bench  that 
ooiild  oe  more  flattering  to  a  person  in  my 
situation,  than  what  has  now  fallen  t'roro  their 
lordships.  It  will  be  reroemlicred,  that  in 
conducting  a  great  public  prosecution,  I  felt  it 
to  be  my  duty  to  ubject  tu  these  affidavits  be- 
ing read,  and  that  in  the  nestMsntcncel  stated 
that  if  the  Court  thoueht  fit  tu  have  that 
infonnation  laid  before  tncm,  I  did  not  object 
to  it ;  and  in  the  very  same  spirit  in  which 
I  uttered  that  sentence,  and  in  which  I  have 
coiuiucted  myself  throughout  every  part  of 
this  proceeding,  I  must  say,  that  I  think  what 
the  Court  sugsests  is  fit  and  proper  and  ought 
lo  be  adopter 

Lord  ElUubarongh, — You  will  take  a  man- 
damus lo  eaamine  witnesses,  with  power  for 
the  other  side  to  cross-eiamine  tlieui ;  thai 
•lamination  to  be  directed  to  these  particular 
points;  namely,  whether  torture  existed  in 
the  island  of  Trinidad  at  the  period  of  the  ca- 
pitulation, and  whether  torture  might  be  ap- 
plied to  witnesses. 

Mr,  Garrom, — ^Perhaps  there  will  be  no  ob- 
jection to  putting  it  in  tnis  way  ; — whether  at 
the  time  of  inflicting  the  punisliment  it  was 
the  law  of  Old  Spain  and  htill  continues 
to,  and  whether  that  law  obtained  in  Trini- 
dad. 

Lord  ElUnhorougk, — You  will  be  at  li- 
berty to  examine  as  to  these  points  ; — suppos- 
ing It  to  have  been  tlic  law  of  Old  Spain,  whc* 
ther  it  was  incorporated  into  the  laws  of  Trini- 
dad ?  and  suppcMiiug  it  has  ceased  to  be  the 
Uw  of  Old  Spain,  at  what  time  it  ceased  to  be 
so? 

Mr.  Justice  Le  Blane. — And  whether  it  is 
now  the  law  of  the  island  of  Trinidud. 

Lord  ElUnhonmgh,'--\  did  not  think  that 
the  Recopilacion  was  so  scarce  a  book.  It 
is  repeatedly  referred  to  by  Dr.  llubcrtson  in 
his  History  of  America,  and  I  should  have 
thought  it  would  have  been  found  in  the  uni- 
versity libraries. 

THE  RULE  ENLARGED. 

Lord  Ellenborough, — It  there  any  objection 
to  the  mandamus  being  directed  to  the  same 
persons  as  the  last  ? 

Mr.  No/an.— Chief  justice  Nihell  is  one  of 
these  witnesses. 

Mr.  Justice  Lawrence, — ^Then  find  out  some 
other  proper  persons  and  let  them  be  named. 

Lord  EiUnborough.—li  might  be  more  de- 
licate to  have  no  person  givmg  evidence  in 
this  cause  to  preside  under  the  commission. 

Mr.  Gflrrow.— What  Mr.  Nolan  suggests  is 
from  delicacy. 

Ilf  jy^n*— The  lienlenant- governor  has 
also  joined  in  this  aflBdavit. 

Uti  Jflkntomgk.'^Ut  it  be  as  before. 


We  will  not  presume,  tlmt  persons  in  such  si- 
tuations  will  do  any  thing  improper.  The 
evidence  wilt  doubtless  be  properly  recorded  : 
it  will  be  done  in  the  face  of  day  :  and  it 
would  be  degrading  to  suppose,  that  there  will 
be  any  danoestiue  proceedings. 


This  writ  of  Mandamus,  bearing  date 
November  24th,  was  in  every  respect 
a  copy  of  that-  which  had  been  first 
issued ;  see  it  anU^  p.  296. 

The  following  is  a  copy  of  the  retiun ; 
it  was  filed  of  Trinity  Term,  47y 
Geo.  Ill,  A.  0.  1807. 

TRINIDAD. 

I  humbly  certify  and  make  known  to 
his  majesty,  in  his  Court  of  King's 
Bench  at  Westminster,  ttuit  by  virtue  of 
this  writ  of  mandamus,  I  save  public  no- 
tice of  a  court  to  be  holuen  on  Friday, 
the  10th  day  of  April  instant,  at  Port  of 
Spain,  in  the  said  ibiaud,  for  the  purposes 
in  the  said  writ  mentioned,  and  that  such 
court  was  accordingly  then  and  there 
held,  and  fmm  thence  continued  by  ad- 
journment from  time  to  time,  till  on 
Saturday  the  18th  day  of  April  instant, 
when  the  examinations  of  the  witnesses, 
and  other  proofs  on  the  part  of  the  with- 
in named  Thomas  Picton,  esquire,  wero 
closed  and  the  court  adjourned  tine  die. 
And  I  further  certify,  that  the  said  exa- 
minations (contained  in  sixteen  sheets  of 
paper),  taken  before  me,  by  John  Lewis, 
esquire,  the  person  duly  sworn  to  take 
the  same,  and  all  other  proofs,  matters, 
and  things  relating  thereto  are  hereunto 
annexed.  Given  under  my  hand  at  Go- 
vernintnt- house,  in  the  said  island  of 
Trinidad,  the  18th  day  of  April,  in  tlie 
47th  year  of  the  reien  of  his  majesty, 
king  Georee  the  Third  ;  And  in  the  year 
ofour  Lord  1807. 

T.  IIisLOp,  Governor. 

TRINIDAD. 

At  a  court  holden  at  the  council  cham- 
ber in  Government-house,  Port  of  Spain, 
in  tlie  said  island  of  Trinidad,  on  Friday 
the  10th  day  of  April,  in  the  47th  year 
of  the  reign  of  our  sovereign  lord  George 
the  Third,  by  the  grace  of  God  of  the 
United  Kingdom  ot  Great  Britain  and 
Ireland,  King  Defender  of  the  Faith, 
and  in  the  year  of  our  Lord  1807,  pursu- 
ant to  public  notice  given  thereol,  before 
his  excellency  Thomas  liislop,  esquire, 
governor  and  commander-in-chief  in  and 
over  the  said  island,  by  virtue  of  a  cer- 
tain writ  of  mandamus  issued  out  of 
his  majesty's  Court  of  King's  Bench,  at 
Westminster,  bearing  dale,  the  24th  day 
of  November  last,  for  the  examination 
of  witnesses,  and  receiving  other  proofs 
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eoDcerning  the  matters  charged  in  a  cer* 
Uin  mdictment,  found  in  his  said  nuges- 
ty's  Court  of  Kind's  Bench,  against 
ThocDiift  Picton,  esquire  ,on  behalf  of  his 
majesty,  on  the  prosecution  of  Luisa 
CaJderoo* 

The  Covst  being  duly  opened  by  pro- 
clamation, John  Lewis,  esquire,  wa3  ap- 
pointed by  his  excellency  the  governor 
to  officiate  as  clerk  of  the  said  courts  and 
he  was  duly  sworn,  faithfully  and  honest- 
ly, to  reduce  into  writing,  all  and  every 
tucb  evidence  and  examinations  of  the 
witnesses,  and  other  proofs  as  should  be 
given  and  produced  to  the  court  con- 
cerning the  matters  charged  in  the  said 
indictment 

The  Kino, 

On  the  prosecution  of 

LuiSA  Calderov, 
againU 

Thomas  Picton,  Esq. 

Upon  reading  the  rule  made  in  this 
prosecution,  in  his  majesty's  Court  of 
King's  Bench  at  We8tminster,on  Monday 
x»ext  alter  the  Octave  of  Saint  Martin,  in 
the  47th  year  of  kine  George  the  Third, 
•od  also  the  writ  of  mandamus  issued 
thereupon  out  of  the  said  Cotirt  of  King's 
Bench, 

It  is  ordered,  that  the  same  be  filed  with 
the  clerk  of  this  court. 

SUveticr  Ainrswii,  esquire,  deputy  pro- 
vost marshal  of  the  said  island,  a  wit- 
ness called  sworn  and  examined,  to 
prove  the  notice  given  of  holding  this 
court  under  the  same  writ  of  mandamus. 

Quation, — Did  you  slick  up  a  copy  or 
copies  of  the  notice  now  proauced.  and 
shown  to  you,  marked  with  the  letter 
(A.)  ?    If  yea,  state  when  and  where. 

Jntver.— I  stuck  up  two  copies  of  it, 
Wk  Wednesday  the  eighth  day  of  April  in- 
-atant,  on  the  notice-post  at  the  iower  end 
of  Frederick- street,  and  another  at  the 
public-wharC 

(A) 

TRINIDAD. 

By  his  Excellency  Thomas  Hislop, 
Esquire,  Governor  and  Coromaader- in- 
chief,  in  and  over  the  said  Island,  and 
its  Dependencies,  &c.  &c.  &c. 

Whereas,  I  have  received  his  ais^s- 
tv*s  writ  of  mandamus,  iasued  out  of  his 
Court  of  King's  Bench  at  Westminster, 
dated  the  24th  day  of  November  last, 
authorising  and  commanding  me  to  hold 
a  court  session  or  meeting  for  the  exa« 
minatioQ  of  witnesses,  and  reoeiving 
other  proofs  concerning  the  matters 
chargea  in  a  certain  indictment,  found  in 
the  said  Coyrt  of  Stag's  Bsnrti^  against 
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Thonms  Pioton,  esquire,  on  the  prosecu- 
tion of  Luisa  CalderoD  x  Notice  is  here* 
by  giren,  and  I  do  hereby  proclaim  and 
make  known,  that  a  court  will  be  hold- 
en  for  that  purpose,  on  Friday  the  10th 
day  of  April  instant,  at  the  council  cham* 
her.  Government-house,  in  Port  of  Spain, 
in  the  said  island,  at  ten  o'clock  in  the 
forenoon,  when  and  where  i^l  persoQjicon- 
cerned  are  desired  to  attend. 

Given  under  my  hand  at  Qovera- 
ment-house,  at  Port  of  Spain,  in 
the  island  aforesaid,  the  7  th  day 
of  April  1807,  in  the  47111  year  of 
his  majesty's  reign.  - 

T.  His&op. 

Mr.  Attormey  Otnermlf  Mr.  GkMter, 
stated  to  the  court,  that  he  appeared  in 
this  court,  not  as  advocate  for  the  d^fetid- 
ant  in  the  present  instance,  in  which  ca« 
pacitir  he  had  before  officiated  here,  but 
in  bis  capacity  of  law  officer  of  the 
crown  in  ibis  colony,  to  have  his  mms- 
^s  Court  of  King's  Bench  at  West- 
minster, informed  as  to  the  laws  of  Old 
Spain  and  Trinulad,  with  respect  to  the 
infliction  of  torture,  at  the  time  pf  the 
capture  of  this  island  in  1797 ;  par- 
ticularly as  the  Court  of  King's  Bench 
had  confined  the  inquiry  imder  the  man- 
damus to  that  isolated  point:  to  which 
his  excelleiicy  the  governor  was  pleased 
to  signify  his  approbation. 

Manuel  4e  Ganwndia^  public  and  ca- 
bildo  escrivano,  a  witness  produced  and 
sworn  and  examined  by  interpretation  in 
the  Sftfuush  language  (flenry  Coryat, 
gentleman,  being  first  sworn  as  io^rpre* 
ter). 

Qttes/km.— What  was  the  faMr  of  Old 
Spsin  and  the  island  of  Trinidiud,  or 
cither  of  them,  at  the  time  of  the  sur- 
render of  the  said  island  to  his  ntijesty's 
arms  in  1797,  with  respect  to  the  inflic- 
tion of  torture  ? 

An$wtr. — ^The  laws  that  existed  in  Old 
Spain  iind  thb  colony  at  the  time  of  the 
capture  of  the  island  in  1797,  are  the 
eame  as  those  now  in  force  here. 

They  are  the  Reoopilacion  des  Indies, 
the  Hecopilacion  de  Castilla,  the  Laws 
of  the  Seven  PaitidsSt  ^^^  wanranted  by 
Elizondo,  Colom,  Febrero,  Martinez,  Bo- 
.badilla.  Curia  Pfaiilipica,  and  Herrera; 
which  laws  ordain,  that  the  tortune  may 
be  inflicted  on  a  prisoner  for  his  crime^ 
to  fofce  him  toiledare  what  persons  were 
acoomplices  in  the  crime,  when  there  is  a 
presumption  to  believe  that  •others  were 
■oonoeroed  in  it,  whether  it  be  for  false 
coining,  offences  against  the  crown,  theft, 
or  robbery.  The  law  authorises  the  tor- 
ture to  he  inAicted  on  the  accomplice,  as 
well  as  on  the  prindpal,  to  discover  the 
truth;  esid 'likewise  to  a  witness,  for  the 
maut,  mJam  he  frefaricates  on  Jib  oath 
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mider  eiamiiMilioii.  The  kws  whkh  I 
Iwve  nMntiqnad,  have  not  beea  aiiQulled 
or  repealed  by  aoy  law  or  edki  of  Spain, 
that  I  know  or  have  beard  of. 

Mamcbl  OB  Gakiio]ioia« 
H.  CoaYATy 
Interpreter. 

Joirf  de  Omeo,  public  etcrivaao,  a 
witneti  produced  sworn  and  eiamined 
by  inteipretation  in  tlie  Spaniih  lan- 
guage. 

Quathn. — How  long  liave  youresidecl 
in  this  colony,  and  practised  as  an  Escri- 
irano  under  the  Spanish  law  f — Amtwcer. 
I  have  resided  in  the  island  16  years, 
and  practised  as  an  escrivano  for  about 
two  years. 

i2a<i/WN.— What  was  Uie  law  of  Old 
Spain,  and  the  island  of  Trinidad,  or 
either  of  them,  at  the  time  of  the  sur- 
render of  the  said  island  to  his  majesty's 
arms  in  1797,  with  respect  to  the  inflic- 
tion of  torture? — Antwtr,  The  same 
laws  are  in  force  in  Trinidad  at  this  day» 
with  respect  to  torture,  as  were  in  force 
at  the  capture  of  the  island  in  1797. 
Those  laws  are,  the  laws  of  CastUle,  the 
lews  of  the  Indies,  the  Seven  Pari  Idas; 
as  appears  by  the  Spanish  authors  of  the 
Curia  Philippica,  Colom,  Febrero,  EH- 
londo,  Herrera,  Bobadilla,  and  other 
authors,  who  have  written  on  the  sub- 
ject of  torture.  All  those  laws  reco{^nize 
and  authorize  the  torture  to  be  inHictcd 
in  case  of  robbery,  or  other  heinous 
crimes,  on  the  principal,  the  accom- 
plice, and  witnesses,  to  come  at  the 
truth. 

Joseph  de  Orosco. 
H.  Cor  VAT, 
Interpreter. 

Francis  Lubaultf  Attorney  to  the  tri- 
bunal of  the  alcaldes  in  ordinary, 
and  defender  of  absentees,  a  witness 
produced  and  sworn  and  examined, 
by  interpretation,  in  the  Spanish 
language. 

Queslitm, — How  long  have  vou  resided 
hi  Trinidad,  and  practised  the  Spanish 
law  ? — Antwcr,  I  have  lived  here  about 
93  years,  and  practised  the  law  during 
that  time. 

QHUtioH, — What  was  the  law  of  Old 
Spain,  and  Trinidad,  or  cither  of  them, 
at  the  time  of  the  surrender  of  the  said 
island  to  his  majesty's  arms  in  1797, 
with  respect  to  the  infliction  of  torture  ? 
— Anmtr,  The  laws  authorising  the  in- 
fliction of  torture,  at  the  time  of  the  cap- 
ture of  the  island  in  1797,  were  the 
Recopilacion  des  Indies,  the  Recopilacion 
of  Castille,  the  Seven  Partidas,  and  also 
the  authors  Elizondo,  Curia  Philippica, 
Colom,  Febrero,  and  many  others,  who 
have  writieaoD  the  cases  ctf  torture.  The 


bws  which  I  have  staled  authorise  the 
torture  to  be  inflicted  on  the  accused, 
and  also  on  a  witness,  in  case  of  preva- 
rication, to  discover  the  truth  of  any 
heinous  crime  committed ;  and  likewise 
on  the  principal,  to  compel  him  to  dis- 
cover his  accomplices,  when  a  presump- 
tion arises  of  there  having  been  others 
concerned  in  the  crime. 

FaUICIS  LVRAULT. 
II.  CoaT4T, 

Interpreter. 

Adjourned,  by  Proclamation,  to  Satur- 
day, the  llth.  of  April,  instant,  to 
then  sit  again  at  twelve  o'clock. 

J.  Lewis, 

Clerk  of  the  Court. 

TRINIDAa 

At  a  Court  holdcn  by  adjournment,  at 
thrt  Council-chamber,  in  Govern- 
ment-house, at  Port  of  Spain,  in 
the  island  of  Triuidad,  on  Saturday 
the  llth  day  of  April,  in  the 47th 
year  of  kingGeorge  the  third,  and 
in  the  year  uf  our  Lord,  1807.  Be- 
fore his  excellency,  Thomas  Ilislop, 
esquire,  guve mor  of  the  said  island, 
by  virtue  of  the  writ  of  Mandamus 
aforesaid,  and  for  the  purposes  afore- 
said. 

Francisco  de  Castro,  government  escri- 
vano,  and  keeper  of  the  criminal 
records  and  processes  in  the  said 
island,  a  witness  produced,  sworn, 
and  examined,  by  interpretation, 
in  the  Spanish  language. 

Qucttion, — How  long  have  you  resided 
in  this  colony,  and  practised  the  Sp:  nish 
jaw  \ — Answer,  I  have  resided  here  more 
than  20  years,  and  practised  the  Spanish 
law,  as  an  escrivano,  during  that  time. 

Question, — What  was  the  law  of  Old 
Spain,  and  the  island  of  Trinidad,  or 
either  of  them,  at  the  time  of  the  sur- 
renderof  the  said  island  to  his  majesty's 
arms  in  1797,  with  respect  to  the  inflic- 
tion of  torture  ? — Answer.  At  the  time 
of  the  conquest  of  the  island  in  1797, 
the  infliction  of  torture  was  authorized  bv 
the  laws  of  Old  Spain  and  of  Trinidad, 
in  cases  of  thefts,  robbery,  and  heinous 
offences,  as  well  upon  the  principal, 
as  on  the  accomplices  and  witnesses, 
whenever  they  prevaricated  under  exami- 
nation. 

Question  — Upon  what  is  your  asser* 
tion  grounded? — Amvcr,  Upon  the  Re- 
copilacion lie  las  Indias,  the  Uecopila- 
cion  de  Castilla,  the  Seven  Partidas  of 
Sapient  king  Alonzo,  and  the  authors 
Herrera,  Bobadilla,  Elizondo's  Practi- 
ca  Universal  Forense,  Colom,  Febrero^ 
and  others. 

QMctrfoii.^Were  those  books  and  au- 
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tboiilMS  locked  upon  ts  lavi,  at  Trinidmd, 
at  the  conquest  of  the  island  in  1797» 
and  were  they  ever  acted  upon  as  such  ? 
— Answer,    Yes. 

Queiiiam. — ^Do  the  Recopilacion  of  the 
Indies,  in  any  wise,  alter,  abrogate,  or 
annul,  the  other  books  which  you  have 
mentioned  ? — Answer.    No. 

Question, — In  case  where  the  laws  of 
the  Indies  do  not  apply,  or  provide  a 
remedy,  to  what  laws  did  the  tribunals 
recur,  at  the  time  of  the  capture  of  the 
island  in  1797  f-^Anstper.  To  the  laws 
of  Castile,  and  in  case  of  their  being  de- 
ficient on  the  subject  to  the  Seven  Par- 
tidas. 

Qitestian, — ^Have  jrou  ever  known  the 
law  authorizing  the  infliction  of  torture, 
to  have  been  acted  upon  in  this  colony, 
previous  to  the  capture  of  it  in  1797  ? — 
Answer,  Yes,  in  a  prosecution  carried 
on  against  one  Franasco,  a  Negro  man, 
in  the  year  1790  and  1791, 

Questian, — Was  you  theescrivano  em- 
ployed in  that  prosecution  ? — Answer, 
Yes. 

Q^estion, — ^Have  you  the  original  pro- 
ceedings in  such  prosecution,  or  what  has 
become  of  them  r — Answer,  I  have  not 
got  them,  nor  do  I.  know  where  they 
are. 

Question, — As  keeper  of  the  criminal 
records,  and  escrivano  in  the  cause,  have 
you  any  authenticated  record  or  copy  of 
them  ?  If  yea,  state  when  and  bv  whom 
it  was  made  ? — Answer,  Yes,  I  have.  I 
made  a  copy  of  them  in  the  year  1791, 
when  they  were  remitted  to  the  royal 
audience  of  Caraccas,  for  confirmation  of 
the  sentence  given  of  inflicting  torture 
on  the  prisoner  Francisco. 

Question, — Where  is  such  copy  of  the 
original  proceedings? — Answer,  It  is 
with  me. 

Question, — Will  you  produce  it  ? — 
Answer,  Yes,  and  I  now  do  produce  it, 
contained  in  one  hundred  and  sixty 
manuscript  folios. 

Question, — Is  the  copy  now  produced 
by  you,  marked  (B.)  *  and  contained  in 
Folios,  a  true  and  faithful  copv  of  the 
original  proceedings  tmnsmitted  to  the 
Caraccas,  and  msSe,  and  compared,  and 
examined  by  yourself  with  the  original, 
at  the  time  you  have  stated? — Answer, 
Yes. 

Question, — Was  this  copy  a  duplicate 
of  the  proceedings,  made  and  kept  by 
you,  in  conformity  to  your  duty,  as  keep- 
er of  the  criminal  records,  and  escrivano 
in  the  prosecution,  and  the  luual  prac- 
tice?—/(niiofr.    Yes. 

Question. — Has  it  been  altered,  added 
to,  or  diminished,  in  any  respect? — An» 
<ver.No,  except  as  to  the  process  against 
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the  gaoler  and  others,  which  is  annexed 
to  it,  for  having  permitt^  Francisco  the 
prisoner  to  escape. 

Question, — Is  it  now,  with  the  excep- 
tion of  the  process  annexed  to  il,  in  the 
same  state  and  condition  as  it  was  at  the 
time  the  original  proceedings  were  sent 
to  the  Caraccas  ? — Answer,  Yes. 

Qtiet^um.— Would  it  not,  at  the  Carac- 
cas, or  before  any  other  Spanish  tribunal, 
have  the  same  force  and  validity  as  the 
original  itself  would  have,  in  case  of  its 
being  lost  P — Answer,  It  would  have  the 
force  and  effect  as  the  original. 

Question, — Was  the  sentence  of  torture, 
contained  in  the  original  process,  con- 
firmed, approved,  or  disapproved,  by  the 
royal  auaience  of  Caraccas? — Answer, 
It  was  confirmed  and  approved. 

Question, — Was  the  sentence  of  tor- 
ture, so  approved,  put  in  execution?—- 
Answer,    No. 

Question, — Why  not? — Answer,  •  Be- 
cause the  proceedings,  with  the  confirm- 
ation of  the  sentence  of  torture,  were 
not  returned  to  the  tribunal,  and  the  pri- 
soner having  made  his  escape  almost  im- 
mediately on  the  arrival  of  the  proceed- 
ings from  the  Caraccas. 

Question, —  Do  you  believe  that  the 
sentence  of  torture  would  have  been 
put  in  execution,  if  the  proceedings  had 
neen  transmitted  to  the  tribunal,  and  if 
the  prisoner  had  not  escaped  ? — Answer, 
Yes ;  most  undoubtedly  it  would. 

Question, — As  the  original  proceedings 
were  not  forwarded  to  the  Tnbunal  after 
their  arrival  from  the  Caraccas,  how  do 
you  know,  that  the  royal  audience  of 
Caraccas  approved  of,  and  confirmed  the 
sentence  ? — Answer,  The  then  assessor- 
general,  £1  Licenciado  Don  Bias  Savinqp, 
commtmicated  to  me  that  the  sentence 
had  received  confirmation  at  the  Ca- 
raccas, and  that  the  original  proceedings 
had  arrived  from  thence. 

Question, — By  whom  were  the  original 
proceedings  sent  to  the  Caraccas,  and  to 
whom  were  they  returned  ? — Answer,  By 
the  judge  Don  Mathias  IJtamendi ;  but 
I  do  not  know  to  whom  they  were  re- 
turned. 

Question. — Was  the  sentence  of  tor- 
ture given  with  the  approbation  and  ad- 
vice of  the  assessor- general,  Don  Bias 
Savinon  ? — Answer,  Yes,  and  he  signed 
it  with  the  judge. 

Question, — Is  Don  Bias  Savinon  dead 
or  alive  ? — Answer,  He  is  dead,  he  died 
at  Barcelona,  in  or  about  the  year  1790. 

Question, — Uow  long  were  the  original 
proceedings  at  the  Caraocas,  before  they 
were  returned  to  Trinidad? — Answer, 
About  twelve  months. 

Question, — Did  the  prisoner,  Francisco, 
remain  in  gaol  during  the  whole  time  he 
was  tinder  exaoiinationi  and  wfiilst  the 
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pfoeMdiott  were  at  the  Cariceu  T^iln- 

QtutOom, — Do  jou  know  where  the 
original  proceedings  now  are  ?— ^«fvcr. 

Qmatum.'^Did  the  rovtl  Cedula  of 
the  king  of  Spain,  published  in  1783, 
annul,  make  void,  or  suspend,  the  in- 
fliction of  torture,  or  any  other  cri- 
minal law  of  Spain  In  force  in  this  colo- 
ny f^Amwer,  No ;  it  does  not  rebte  to 
any  criminal  law. 

FaAMCisco  Di  Castbo. 

IL  COBTAT. 

Interpreter. 

Jmni  Mark  DttneUf  esq.  AkaMe  of  the 
first  election,  a  witness  prodoced, 
and  sworn,  and  etamined^  by  in. 
terpretation,  in  the  Spanish  lan- 
guage. 

Quati4m — How  long  have  you  resided 
in  Trinidad  ? — Answer,    Nineteen  years. 

Question— yfhm  was  the  law  of  Old 
Spain,  and  the  island  of  Trinidad,  fir 
either  of  them,  at  the  time  of  the  sur- 
render of  the  said  island  to  his  majesty's 
arms  in  1797,  with  respect  to  the  in- 
fliction of  torture? — Anmer,  At  the 
capture  of  the  island  In  1797.  the  laws  of 
Old  Spain  were  in  force,  ana  are  now  in 
force  here;  those  laws  are  the  Recopi- 
laclon  of  the  Indies,  the  Seven  PariiJas 
of  the  sapient  king  Alonzo,  the  Rccopi- 
ladon  ofCastilla,  and  the  authors  Doba- 
dilla,  Elizondo,  Herrera*s  criminal  law, 
Colom,  and  Fcbrcro,  which  laws  and 
authors  warrant  the  infliction  of  torture. 

J.  M.  Dancla. 

n.  CORTAT, 

Interpreter. 

BmHkahmem  Portel^  esq.  alcalde  in  ordi- 
nary in  the  first  election,  a  witness 
Sroduced,  and  sworn,  and  examined, 
y  interpretation,  In  the  bpanish 
language. 

Qtresf  toil. — IIow  long  have  you  resided 
in  Trinidad,  and  what  situation  have  you 
held  under  the  government  of  it  r  An- 
twer,  I  was  born  in  this  island,  and  have 
been  rcgidor,  alguazil,  mayor,  and  al- 
calde of  the  first  and  second  election. 

Question. — What  was  the  law  of  Old 
Spain,  and  the  island  of  Trinidad,  or 
either  of  them,  at  the  time  of  the  sur- 
render of  the  said  island  to  his  majesty's 
arms  in  1797,  with  respect  to  the  iudic- 
tion  of  torture  ? — Answer,  The  laws  of 
Old  Spain,  and  of  this  island,  at  the  time 
of  the  conquest  of  it  in  1797,  as  to  the 
infliction  of  torture,  is  to  be  found  in 
the  Recopilacion  de  las  Indias,  the  Reco- 
pilacion  of  Castille,  the  Seven  Parlidas  of 
the  sapient  king  Alonzo,  and  its  Grego- 
-'-^n  Glossary,  and  the  different  authors 
9  have  written  od  the  subjett,  as  Boba- 


dilla,  tlarrera,  Curia  Philipplea,  Colom, 
KliCDodo,  Pebrero,  and  oiners  all  those 
laws  were  in  force  in  the  cohmj  when 
it  surrendered;  in  1797,  and  they  have 
not  rince  been  annnlled  or  eontradicted, 
by  any  law  or  royal  Ctdnia  of  Spain  to 
my  knowledge  or  behef. 

Net  signed. 
H.  CoavAT, 
Interpreter. 

Dew  Animua  AniUla^  puUiQ  and  cabildo 
•serivaaoi  a  witntse  produced,  and 
aworn,  and  axamiaod,  by  interpre- 
tation, in  tha  Spanish  language* 

Qacslioii.— How  long  have  Tou  re- 
sided at  Trinidad,  ancTpnettsed  as  an 
escrivano? — Ansmet.  l  have  resided 
here  since  the  year  rf90,  and  I  have 
practised  as  an  escrivano  ever  since. 

Quafibn.— What  was  the  law  of  Old 
Spain,  and  the  island  of  Trinidad,  or 
either  of  them,  at  the  time  of  the  sur- 
render of  the  said  tsland  to  his  majesty's 
arms  in  1797,  with  respect  to  the  inflic- 
tion of  torture  ? — Answer.  In  the  year 
1797  at  the  capture  of  the  ishind,  and 
ever  since,  the  lawa  of  DM  Spain  were 
and  are  in  force ;  those  laws  are  the  Re- 
copilacion of  the  laws  of  the  Indies,  the 
New  Recopilacion  of  Castille,  the  Seven 
Partidas  of  the  sapient  kins  Alonzo, 
and  the  laws  sanctioned  b^  tne  authors 
of  tlie  Curia  Philipptca,  £liiondo's  In- 
structions to  tl:r  indges,  0ob8dilla*s  In- 
structions to  the  inrfi:e»,  Colom,  Pebrero, 
and  others.  And  all  those  laws  and  au- 
thors  sanction  andanthoritf  the  inflirtion 
of  torture  on  criminals  in  particular 
cases,  as  for  robbery,  murder,  tlieft,  and 
other  heinous  crimes,  to  discover  the 
truth;  and  likewise  on  the  accom- 
plice, and  witnesses,  in  cai^e  of  their  pre- 
varicating on  their  examination. 

Question. — Have  you  ever  seen,  or  do 
you  know  of  any  £dict,  or  Ceuula  of 
the  king  of  Spain,  that  anmils  or  sus- 
pends the  torture  in  being  inflicted  on 
persons  who  may  be  guilty  of  any  of  the 
offences  which  you  have  mentioned  ? — 
Answer.  No ;  nor  do  I  believe  that  any 
such  Edict  or  Cedula  ever  was  made,  or 
came  to  this  colony ;  and  as  secretary  of 
the  cabildo,  I  should  have  known  of  it 
If  it  had  been  the  case. 

Amtomia  Andilla. 
H.  CoaiTATp 
Interpreter. 

The  Hon.  John  Nihellf  esq.  chief  judge, 
chief  magistrate  and  auditor  of  this 
island,  a  witness  produced,  sworn, 
and  examined* 

Qii«iftoa.— How  long  have  you  resided 
in  Trinidad,  and  presided  as  judee,  in 
the  civil  and  criminal  tribunals  of  this 
isUnd  f— ilfiiii^r.    I  have  been  a  con- 
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ittal  rfndest  ki  tile  oakNiy  for  M  years 
paity  and  have,  during  that  time,  ptaaed 
through  every  oliice  of  dislinetioii  in 
the  govcrament,  eicept  that  of  gover- 
nor. 1  was  alcalde  of  the  lecond  appoint- 
cnent  during  the  year  1796.  At  the 
opening  of  the  courts  in  1797,  I  was 
chosen  alcalde  of  the  first  election,  and 
was  in  that  situation  when  the  island 
was  taken.  I  wAs  then  apointed  chief 
judge  &c.  of  the  island,  hy  special 
commission  from  sir  Ralph  Abercrombie. 
I  am  also  Judge  of  the  consnlado  or  com- 
mercial court,  and  of  the  instance  court 
of  vice-admiralty. 

QiMtftoA. — Do  you  understand  the 
Spanish  language,  and  the  Spanish  laws 
that  govern  the  colony  ?— ^ntsMr.  I 
thiiA  I  perfectly  understand  Uie  Span- 
ish language,  and  having  presided  so 
many  ^ears  in  the  highest  tribunals  of 
justice  in  the  colony,  with  the  advaataee 
of  a  regular  college  education,  it  would 
be  strange  indeed  if  I  had  not  acquired  a 
tolerable  and  general  knowledge  of  the 
Spanish  laws,  although  not  regularly  edu- 
cated for  the  bar. 

Qnettion, — ^Wbat  was  the  law  of  Old 
Spain  and  the  island  of  Trinidad,  or 
either  of  them,  at  the  time  of  the  sur- 
render of  the  said  island  to  his  majesty's 
arms  in  1797,  with  respect  to  the  innktion 
of  torture  l^^Aiuwer.  The  law  of  torture 
was  taken  from  the  Roman  code,  and  in- 
troduced amongst  the  laws  of  OU  Spain, 
called  the  Si^t6  Partidas.  by  Alfonsns  the 
Wise,  at  the  Cortes  held  at  Akala  Her- 
rares  in  1348.  The  Si6te  Parlidas  are 
in  the  highest  repute  in  Spain  and  the 
Indies,  ami  they  tbrm  a  code  of  laws  by 
which  all  the  tribunals  of  the  Indios  and 
Old  Spain  have  been  governed  from  the 
days  of  Aifonaus  to  the  present  time. 
In  these  Seven  Partidaa,  particularly  in 
the  third  and  seventh,  the  law  of  tor- 
ture is  not  only  ordered  to  be  enforced, 
but  all  cases  in  which  it  is  to  be  inflicted 
are  very  circumstantially  explained.  The 
law  of  torture  as  in  force  in  Trinidad,  at 
the  time  of  the  conquest  of  the  island  in 
1797,  and  in  all  other  parts  of  the  Span- 
ish dominions,  is  likewise  explained  in 
a  very  satisfactory  manner  by  Bolanos,  in 
his  Curia  Philippica,  and  also  by  Elizon- 
do,  in  his  Universal  Practice  of  the  Tri- 
bunals of  Old  Spain  and  the  Indies. 
Elizondo  in  volume  1,  pace  S74,  seventh 
edition  published  at  Ma^id  in  1788,  ex- 
plains the  different  species  of  torture 
made  use  of  by  the  ancient  Spaniards, 
and  those  made  use  of  at  present  He 
tells  us,  in  pages  «75,  276  and  7,  what 
proofs  are  sufficient  to  justify  sospicion 
m  a  judge,  to  auihoriie  his  inflicting  the 
torture.  Bolanos,  in  his  Curia  Philippica 
published  at  Madrid  in  1790,  explains  in 
a  more  detailed  and  sttiaftcforymaancr 


■II  the  cases  in  Elnmdo,  io  which  tor- 
ture may  be  inflKted.  In  all  casts  in 
which  crimes  are  punishable  with  death 
or  corporal  punislunent,  such  as  murder, 
theft,  sodomy,falseooining,or  othercrimes 
of  a  secret  or  hklden  nature,  the  criminal 
maybe  put  to  the  torture  on  slight  groands. 
But,  when  the  punishment  for  the  crimes 
is  only  pecuniary,  judges  in  general  are 
not  authorized  to  iimict  the  torture  with- 
out strong  and  probable  reasons  for  sus- 
pecting guilt  in  the  person  accused.  The 
torture  may  be  applied  to  all  parsons 
whatsoever  except  a  minor  of  less  than 
fourteen,  an  old  decrepid  person,  a  preg- 
nant woman,  a  woman  not  till  ibrty  days 
after  delivery,  a  priest,  a  soi^r,  a  knight, 
a  nobleman  or  one  noble  bora,  a  doctor  of 
laws,  a  master  of  arts,  a  kingli  counsel, 
and  a  counsellor  or  regidor  of  a  town  if 
they  are  of  good  fame.  Bolanos  also 
says,  in  the  fourth  section,  page  M9|  that 
in  ail  cases  in  whirh  the  torture  may  be 
applied  to  a  criminal  it  may  also  be 
applied  to  a  witness  who  varies  in  his 
relation  of  facts  or  denies  the  truth, 
when  there  is  a  nresumpUen  that  he 
knows  it.  He  tells  us  again,  that  the 
guilty  person  may  be  put  to  the  lortare  to 
make  him  declare  his  accomplices,  when 
there  is  a  presumption  that  be  had  any. 
Philip  the  Second  of  Spain,  by  an  edict 
of  the  ninth  of  July  1750,  prohibited  the 
use  of  torture  when  the  crime  was  clear- 
ly proved,  but  this  edict  did  not  repeal 
the  law  of  torture.  The  learned  authors, 
Elizondo  and  Bolanos,  have  written  so 
late  as  1788, 1790,  and  1799,  on  the  law 
of  torture,  for  the  express  purpose  of  di- 
recting the  practice  of  the  tribunals  of 
the  Indies,  as  well  as  those  of  Spun. 

Quettum  — Was  the  infliction  of  torture 
authorised  by  tlie  Reeopilaeion  de  las 
Indias,  at  the  time  of  the  capture  of  Tri- 
nidad in  1797  ?— -ilajver.  I  know  but 
of  one  law  amonest  the  laws  which  are 
called  the  laws  of  the  Indies,  that  says 
any  thing  of  the  law  of  torture.  This 
law  is  the  fourth  law,  in  book  the  ninth, 
title  third,  page  47  of  the  third  volume, 
of  the  fburtn  edition,  printed  at  Madrid 
in  1791.  In  speaking  of  sentences  of 
torture  pronoiroced  by  a  court  of  Tiieces 
Letrados  (that  is,  composed  of  judges  who 
are  lawyers),  it  says,  that  such  sentences 
may  be  executed  without  further  appeal, 
meaning  to  a  superior  tribunal.  The 
other  volumes  of  the  laws  of  the  Indies 
are  silent  with  respect  to  the  law  of  tor- 
ture, and  they  neitlier  order  nor  forbid 
the  use  of  it. 

Qaieffioii.— Where  the  laws  of  the  In- 
dies are  silent  as  to  any  particular  mat- 
ter of  law  or  pradice,  do  they  direct  or  or- 
der that  recourse  shall  be  had  to  any 
other  laws  ?— j^airer.  The  laws  of  the 
Indiea  are  a  "vary  imperfeol  cpdci  and 
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they  leave  tnnuiiiemble  cases  to  be  regu- 
lated and  decided  by  the  laws  of  Old 
Spain.  The  Cedula  of  king  Charles  the 
Second  of  Spain,  published  at  Madrid  in 
1680,  directs  that  the  collection  of  laws 
which  that  king  hafl  just  then  published, 
under  the  title  of  the  ^  Recopilacion  de 
Leyes  de  las  Reynos  de  las  Indias" 
should  serve  as  a  code  for  the  decision  of 
all  and  every  species  of  law-suits  in  the 
colonies  (that  isp  where  they  are  applica- 
ble) however  contrary  they  should  be 
'in  sonse  instances,  to  the  laws  then  in 
force  in  Old  Spain.  The  second  book, 
title  first,  of  the  same  collection  ordains 
that  the  Uws  of  Gastille,  and  other  laws  of 
Spain,  shoukl  be  followed  whenever  a 
case  occurred,  which  was  not  provided 
for  by  this  code  or  collection  ot  laws  of 
the  Indies.  I  know  of  no  other  code  of 
hiws  peculiar  to  the  Indies. 

OMitioa.— Did  not  theCedulaof  1783, 
issued  by  the  king  of  Spain,  alter,  sus- 
pend, or  annul  the  law  of  torture  of  Old 
Spain  or  of  Triuiiliid? — Answer,  The 
royal  Cedula  of  1783  made  no  alteration 
whatever  in  the  criminal  law  of  Old 
Spain  or  Trinidad.  It  only  exrmpted 
this  island  from  the  general  principle  of 
colonial  ^vemmcnt  in  some  respects, 
and  particularly  with  respect  to  its  mter- 
course  and  commerce  with  foreigners,  in 
naturalizing  them,  in  granting  lands  to 
them,  and  m  exempting  them  from  the 
alcavala  (or  payment  of  duty  on  things 
sold),  and  otlier  taxes  for  a  certain  num- 
ber of  years ;  and  I  can  venture  to  state, 
that  there  docs  not  exist  any  Cedula  or 
edict  of  any  of  the  kings  of  Spain,  or  any 
other  authority  in  Old  Spain,  that  abo- 
lishes ihe  law  of  turturc,  either  in  Spain 
or  in  the  Indies.  I  am  positive  of  this, 
because  I  know  that  several  books  have 
been  lately  written,  and  manv  attempts 
made  to  effect  a  repeal  of  the  law  autho- 
rizinjg  the  infliction  of  torture,  but  without 
availT 

QuettUm, — ^Were  the  laws  of  the  Seven 
Partidas,  and  the  authors  Elizondo  and 
Bolanos,  looked  upon  and  considered  the 
law  in  Trinidad,  at  the  time  of  the  cap- 
ture of  the  island  ? — Ansver.  Yes;  Eli- 
zondo and  Bolanos  were  particularly  re- 
commended to  me  by  governor  Chacon, 
as  guides  for  my  conduct  in  my  official 
situation  of  chief  judze,  at  the  conquest 
of  the  island,  and  also  by  his  assesor, 
general  Don  Juan  Jurado  y  Layncs, 
who  wjs  considered  as  the  most  able 
Spanish  lawyer  that  ever  appeared  in 
Trinidad  ;  and  who  on  account  of  his 
abilities  as  a  lawyer,  was  after  the  con- 
quest of  the  island  appointed  auditor  and 
assessor  to  the  captain-general  of  Ca- 
raccas. 

Quetlion, — Can  you  undertake  to  say, 
that  the  law  of  Old  SpaiO|  with  respect  to 


Iht  inflictkm  of  torture,  was  a  part  of  a 
law  of  Trinidad  at  the  time  of  the  cap- 
ture of  the  island  in  1707  l^Antver, 
Yes.  I  have  read,  and  studied,  several 
Spanish  authors,  oo  the  subject  of  the 
law  of  torture ;  some  of  them  have  writ- 
ten in  favour  of  it^ — to  show  the  use  and 
necessity  of  it;  others  have  written  ag^ainst 
it — to  prove,  that  it  ought  to  be  abolished. 
But,  not  one  of  them  hasattempted  to  say, 
that  it  was  abolished,  or  was  not  in  force 
either  in  Spain  or  the  Indies ;  and  it  ap- 
pears strange  to  me,  that  the  question, 
that  the  law  of  torture  not  being  in  force 
in  this  island  should  t>e  agitated.  There 
cannot  exist  at  this  day  a  possibility  of 
doubt,  that  the  law  of  Old  Spain  with 
respect  to  torture  was  in  force  in  Trini- 
dad, and  was  part  of  the  law  of  the  island 
at  the  time  of  the  conquest  of  it  in  1797 ; 
unless  it  can  be  made  appear,  that  Trini- 
dad was  not  a  Spanish  colony  at  that 
time. 

J  OHM   NiHELL. 

The  court  adjourned,  by  proclama- 
tion, to  Mondav  the  ISUi  day  of 
April,  to  ten  o'clock. 

J.  Lewis,  Clerk  of  the  Court. 

TRINIDAD. 

At  a  court,  holden  by  adjournment, 
at  the  council  chamber,  in  Govern  men  t- 
house,  at  Port  of  Spain,  in  the  said  island 
of  Trinidad,  on  Monday  the  13th  day  of 
April,  in  the47th  vear  of  the  reign  of  king 
George  the  Third,  and  in  the  year  of  our 
LonI  1807 — Before  his  excellency  Tho- 
mas Ilislop,  esquire,  governor  of  the  said 
island,  by  virtue  of  the  writ  of  Manda- 
mus aforesaid,  for  the  purposes  in  the 
said  writ  mentioned. 

The  court  being  opened  by  procla- 
mation, was  adjourned  by  procla- 
mation, to  Wednesday  the  15th  day 
of  April  instant,  to  ten  o'clock  in  the 
forenoon. 

J.  Lewis,  Clerk  of  the  Court. 

TRINIDAD. 

At  a  court,  holden  by  adjournment, 
at  the  council  chamber.  Government- 
house,  at  Port  of  Spain,  in  the  said  island, 
on  Wednesday  the  fii'tceoth  day  of 
April,  in  the  "forty-seventh  year  of  tlie 
reign  of  king  Georee  the  Third,  and  in 
the  year  of  our  Lora  one  thousand  eight 
hundred  and  seven— Before  his  excellen- 
cy Thomas  Hislop,  eiiquire,  governor  of 
the  said  island,  by  virtue  of  the  writ  of 
Mandamus  aforesaid,  for  the  purposes 
aforesaid  in  the  said  writ  mentioned. 
— Proclamation  made  for  opening  the 
court. 

Oeorge  Knox  esquire,  a  witness  called 
■worn  and  examined. 

Queitum.— What  was  the  law  of  Old 
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Spain  and  the  island  of  Trinidaid,  or  either 
of  them,  at  the  time  of  the  surrender  of 
the  said  island  to  his  majesty's  arms  in 
1707,  with  resfvect  to  the  infliction  of  toi> 
ture  ?— il  ntwer.  I  was  not  in  this  island, 
at  the  time  of  its  capture ;  but  I  have 
practised  in  tite  different  Spanish  and 
English  tribunals  of  tbb  island,  since  the 
beginning  of  the  year  1803.  In  the  va- 
rious civil  and  criminal  processes  in 
which  I  liave  been  engaged  in  the  Span- 
ith  tribunals,  the  pleadings,  judg- 
ments, sentences,  and  decrees,  have  ever 
been  drawn  from  the  laws  of  Old  Spain, 
in  all  cases  wherein  the  Recopilacion  de 
Leves  de  las  Indias  (that  is  to  say,  the 
collection  of  the  edicts  of  the  different 
kings  of  Spain,  in  respect  to  the  colonies), 
has  not  provided  to  the  contrary.  The 
laws  of  Old  Spain  and  of  this  island  are, 
like  all  other  foreign  laws,  founded  on  the 
civil  or  Roman  law.  By  tliat  the  inflic* 
tion  of  torture  is  not  only  allowed  but 
prescribed.  The  laws  of  Spain  and  of  this 
island  as  they  existed  at  the  time  of  its 
surrender  to  the  British  forces  in  1797, 
proceeding  on  the  same  principles,  have 
authorized  and  ordainecl  application  of 
the  question  **  to  culprits,  accomplices, 
and  witnesses,  in  numerous  instances  to 
*  discover  the  truth. ''  These  instances  in 
which  torture  is  allowed  and  prescribed, 
are  fully  stated  in  Bolano*s  Curia  Philip- 
pica  ;  in  the  laws  of  Spain  as  collected  by 
Alonzo  the  Wise  under  seven  heads,  and 
edited  by  Greeory  Lopez  ;  in  £lizondo*4 
Practice  of  the  Tribunals ;  in  Munos 
Attorney's  Practice ;  in  the  Collection  of 
the  Laws  of  Castillo  ;  in  Febrero,  on  the 
five  Forms  of  Action  ;  in  Bobadilla,  on 
Criminal  Law  ;  and  in  Colom*s  Instruc- 
tions for  the  £scrivano«-books  which 
in  this  island  have  ever  been  considered 
as  law  books  of  the  highest  authority — 
books  to  which  the  different  judges,  and 
lawyers  constantly  refer,  in  almost  every 
cause — books  which  are  as  much^  re- 
spected in  the  Spanish  tribunals  of  this 
island  as  Foster's,  Hale's,  Hawkins',  or 
any  other  treatise  on  criminal  law,  recog- 
nized in  Westminster  Hall. 

Gko.  Kkox. 
It  being  signified  to  the  court  on 
l>ehalf  of  the  deft.,  that  he  had  no 
other  witnesses  to  call,  or  further 
proofs  to  produce,  the  court  adjourn- 
ed, by  proclamation,  to  Saturday  the 
18th  day  of  April  instant,  to  ten 
o'clock  in  the  morning.  And  order* 
ed,  that  the  examinations  and  pro- 
ceedings should  be  then  closed. 
J.  L£wis,  Clerk  of  the  Court. 

TRINIDAD. 

At  a  court  holden  bj^  adjournment, 
at  the  council  chamber,  in  government- 
house,  at  Port  of  Spain,  in  tte  said  isUnd 


of  Trinidad,  on  Saturday  the  18th  day  of 
April,  in  the  47th  vear  off  the  reign  of  king 
George  the  Third,  and  in  the  year  of  our 
Lord  1807 — Before  his  excellency,  Tho» 
mas  Hislop,  esquire,  governor  of  the  said 
island,  by  virtue  of  tne  writ  of  Manda- 
mus aforesaid,  for  the  purposes  aforesaid, 
in  the  said  writ  mentioned. 

Proclamation  being  made  for  open- 
ing the  court,  and  the  examinations 
and  proceedings  beine  finally  closed  i 
it  is  ordered,  that  the  court  stand 
adjourned  tine  die.  And  it  was  ad- 
journed accordingly. 

T.  HisLOP, 

Governor. 
J.  Lewis, 
Clerk  of  the  Court 


(B.)* 

[Translated  from  the  Spanish,  by  John 
Le  Gay.] 

In  the  year  1790. 

Title.   . 

File  of  Acts,  No.  87, 

Docm CUT  of  the  criminal  proceedings 
officially  prosecuted  against  Fran- 
cisco, the  negro  slave  of  Don  Ma- 
nuel Serrano,  relative  to  the  mur- 
der committed  on  another  slave, 
called  Andres,  belonging  to  Mr. 
Joseph  ;  the  originals  whereof  were 
transmitted  to  the  royal  court  of 
audience  oi  the  district. 

Judge, 
The  Chief  Magistrate,  or  Mayor  by 
election. 

Notary, 
Don  FaAKcisco  di  Castro. 

In  the  Dort  of  Spain,  in  'this  wind- 
ward islana  of  Trinidad,  on  the  fifteenth 
day  of  August,  in  the  yeu  one  thousand 
seven  hundred  and  ninety,  his  honor 
Don  Pedro  de  Ybarrarte,  ordinary  judge 
or  mayor  by  first  election,  on  the  behalf 
of  bis  majesty,  declared  that  whereas 
at  the  present  moment,  it  now  being 
about  the  hour  of  three  o'clock  in  the 
morning,  the  captain  of  the  patrole  had 
just  acquainted  him,  that  in  the  street  of 
Saint  Carlos,  in  this  said  city,  a  murder 
had  been  committed,  on  the  body  of  a 
negro,  without  its  being  known  who  was 
the  aggressor ;  in  consequence  whereof, 
and  for  the  purpose  of  discovering  and 
ascertaining  the delinauents  and  accom- 
plices, his  honor  declared,  that  be  was 
iNHina  to  command,  and  accordinglv  he 
hereby  commands,  that  the  dead  body  be 


*  Vide  the  evidence  of  Francisco  de 
Castra  aal^.  p.  597. 
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immediately  cooTejed  to  the  Royal  hos- 
pital, that  the  wounds  inflicted  thereon 
may  he  examined  by  the  surgeons,  Don 
Antonio  Paniza,  and  Don  Juan  Bautista 
BarrOy  who  are  to  dedare,  on  their  oath, 
by  what  kind  of  instrument  or  weapon 
the  said  wounds  may  hate  been  inflicted, 
as  also  all  whaterer  else  they  may  come 
to  the  knowledge  of  by  thehr  professional 
akiU  and  judgment ;  and  when  this  shall 
have  been  accomplished,  the  first  infor- 
mations or  examinations  are  to  he  taken 
of  such  witnesses  that  may  be  met  with, 
and  who  may  know  any  thing  of  the 
circumstances,  examining  them  minutely 
with  respect  to  the  act,  the  oriein  of 
this  process,  for  the  purpose  of  fully  as- 
certaining the  parties,  either  the  perpe- 
trators or  accomplices,  attaching  their 
effects,  shuuld  they  be  possessed  of  any, 
which  shall  be  lodged  in  a  safe  deposit, 
and  when  the  same  shall  have  twen  ac- 
complished in  due  form,  the  proceed- 
ings are  to  be  duly  produced,  that  such 
decree  may  be  pronounced  thereon  as 
may  conduce  to  the  right  administration 
of  justice ;  appointing,  and  by  virtue 
hereof  the  licentiate  Don  Bias  de  Sa- 
vinon  is  appointetl  to  act  as  assessor, 
or  counsellor,  for  tlie  prosecution  of  this 
cause,  to  whom  said  nomination  must  be 
notified ;  and  by  virtue  hereof,  his  honor 
thus  pronounced  and  decreed,  and  he 
aigiieu  these  presents^  which  I  the  no- 
tary hereby  certify. 

PCDRO  DE  YaaKRAaTE. 
In  the  presence  of  me. 

FuANcisco  PE  Castro, 
Nolary    Public,  and   Nutary   to    the 
Guvcrumcnt. 

Legal  Proceedintr.'l — Whereupon,  im- 
mediate lyafterwatxls,  his  I  lunor  tlie  mayor 
by  first  election,  attended  bv  the  chief 
police  officer  of  his  tribunal  wlto  was  sum- 
moned for  that  purpose ,and  together  with 
me, the  notary,  proceeded  to  the  street  of 
San  Carlos  in  this  city ;  and  being  there 
arrived,  we  there  found  the  dead  body  of 
a  negro,  with  a  large  wound  on  the  left 
side,  with  a  great  quantity  of  his  blood 
on  the  nronnd,  which  said  body,  by  the 
order  of  his  honor  the  judge  was  con- 
veyed to  the  royal  hospitu,  and  depo- 
sited in  the  usual  and  customary  place. 
Ail  which  I  certify, 

Francisco  or  Castro, 
Notary  Public. 

NoiificaiionJ] — I  went  to  the  lK>use  of 
the  licentiate  Don  Bias  de  Savinon,  and 
notified  to  him  personally  the  nomina- 
tioii  onade  of  him,  as  expressed  in  the  act, 
wkkh  I  certify. 

Castro,  Notary. 

Ltgal  Proceeding.] — On  the  same 
day  month  and  year,  Don  Manuel  Sor- 


rano,  the  owner  of  the  negro  Francisco, 
sent  him,  properly  secured,  before  his 
tribunal,  for  the  due  administration  of 
justice ;  and  thereof  I  make  this  minute 
m  the  proceedings,  by  order  of  his  honor 
the  mayor,  wbicn  I  certify. 

Castro,  Notary. 

In  pursuance  of  the  aforeeoing  pro- 
ceeding, his  honor  declared  tnat  he  was 
bound  to  order,  and  accordingly  he  or- 
dered, the  negro  Francisco  to  be  com- 
mitted to  the  royal  prison,  for  the  securi- 
ty of  his  person,  ami  to  be  lodged  in  safe 
custody,  under  the  responsibihty  of  the 
chief  police  officer  or  jailor,  to  whom  the 
same  must  be  notified  by  the  notary  of 
these  proceedings,  w1m>  is  to  certify  the 
tame. 

YBARBaaTB. 

Licentiate,  Savivom. 

It  was  thus  decreed  by  his  honor  the 
mayor  hv  first  election,  with  the  as- 
sent of  the  counsellor  of  this  cause,  who 
signed  these  presents,  in  the  port  ofSpain, 
on  the  fifteenth  day  of  August  in  the 
year  one  thousand  seven  hundred  and 
ninety  which  I  certify,  in  the  presence 
ofmesi 

Fbaxcisco  de  Castro, 
Notary  Public, 

Cemmkwieut  to  Prison.'] — I  hereby 
certify,  that  the  officer  of  the  Court,  at- 
tended bv  a  soldier,  made  declaration 
to  me,  that  thev  had  conveyed  Fran- 
cisco to  the  royal  prison,  without  their 
having  touched  or  entered  any  con- 
secrated place ;  and  I  hereby  also  declare 
to  having  proceeded  to  the  said  prison, 
and  seen  him  properly  secured ;  and  in 
testimony  thereof,  I  make  this  minute 
in  the  proceeding,  in  pursuance  of  the 
order  of  the  said  judge,  on  the  said  day 
month  and  year. 

Castro,    Notary. 

Another. "j — Thereupon,  I  made  known 
theaforegomg  act  to  the  chief  police  offi- 
cer or  jailor,  who  l>eing  duly  nuule  ac- 
quainted therewith,  he  signed  these 
presents,  together  with  me,  which  I 
certify, 

GOUBERT. 

Castro,  Notary. 

Act,'} — Whereas  it  is  provisionally  re- 
qusite  tor  the  better  administration  of  jus- 
tice, and  to  the  intent  that  there  may  be 
no  escape  from  Justice  by  any  omission, 
I  hereby  indue  mrm  recommend,  that  an 
application  officially  in  writing  be  made 
separately,  to  the  governor  and  captain 
commandant-general,  that  bis  lordship 
may  be  pleased  to  grant  the  favor  of  or- 
dering every  necessary  assistance,  in  cer- 
tain proceedii^  to  l>e  practised  and 
adopted  in  this   anise,  on  ^omrd  the 
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Goarda  Costa  or  coasting  yessel,  with  the 
crew  thereof;  and  when  so  done,  that 
the  said  official  note  may  be  annexed  to 
these  proceedings,  and  by  virtue  here- 
of. It  was  thus  pronounced  and  decreed 
by  his  honor,  the  judge  of  the  first  elec- 
tion, with  the  assent  of  the  counsellor  in 
this  cause  who  si|jned  these  presents, 
in  this  port  of  Spam,  on  the  fifteenth 
day  of  August,  in  the  year  one  thousand 
seven  hundr^  and  ninety;  which  I 
certify. 

Ybariurte. 
Savikon. 
In  the  presence  of  me, 

Francisco  de  Castro, 
Notary  Public. 

ATo/e.]— That  a  separate  note  or  me- 
morial was  oresented  to  the  eovernor 
and  commanaant-general,  which  I  cer- 
tify. 

Castro,  Notary. 

Noie.'} — ^That  the  said  note,  or  memo- 
rial, was  replied  to  by  the  eovemor  and 
commandant-general,  and  the  same  was 
annexed,  on  the  same  day  of  the  date  there- 
of, to  these  proceedings,  in  pursuance  of 
the  decree  herein-before  inserted,  which 
I  certify. 

Castro,  Notary. 

It  is  rec|uisite,  for  the  risht  adminis- 
tration of  justice,  that  your  lordship  may 
be  pleased  to  grant  nie  assistance  and 
authority,,  that  I  may,  in  company  of 
the  counsellor  in  this  cause,  and  the 
notary,  proceed  immediately  on  board 
the  Guarda  Costa,  or  coasting  vessel,  to 
adopt  and  practise  certain  ]e&;al  steps,  to 
ascertain  the  aggression  and  facts  that  oc- 
casioned the  murder  that  was  committed 
early  this  morning,  this  said  application 
being  duly  inserted  in  the  acts.  May 
God  preserve  your  lordship  many  years. 

Port  of  Spain,  on  the  fifteenth  day  of 
August,  in  the  year  one  thousand  seven 
hundred  and  ninety. 

Pedro  db  Ybarrartb. 

To  his  Excellency,  the  Governor  and 
Commandant-general. 

In  pursuance  of  the  aforegoing  offi- 
cial application  made  to  me,  the  com- 
mander of  the  Guarda  Costa  or  coast- 
ing vessel  and  all  other  officers  whom  it 
may  concern  are  hereby  directed  to  give 
his  honor,  the  judge  of  the  first  election, 
every  assistance  he  may  require,  for  the 
purposes  expressed  in  the  aforesaid  ap« 
plication  to  me.  Port  of  Spain,  on  the 
fifteenth  day  of  August,  in  the  year  one 
thousand  seven  hundred  and  ninety. 

Josef  Maria  Chacon. 

Immediately  afterwards  I  summoned 
the  two  surgeons,  thai  were  appoioted  for 
VOL.  XXX. 


the  purposes  as  hareln-before  described. 

Castro,  Notary. 

Whereupon  the  aforesaid  two  surgeons 

Eersonally  appeared  in  the  Court  of  his 
onor  the  judge  of  the  first  election, 
that  were  appointed  to  examine  the  dead 
body ;  to  whom  his  honor  the  judge,  in 
the  presence  of  me  the  notary,  adminis- 
tered the  oath,  which  they  accepted,  on 
God  our  Lord,  and  on  the  Sign  of  the 
Cross;  and  thereon  they  promised  to  de- 
clare the  truth  of  thecircumstances-they 
had  observed  in  the  dead  body,  that  he 
had  ordered  them  to  inspect;  which  they 
fulfilled  io  manner  as  follows ;  they  de- 
nosed  to  there  being  a  wound,  Infucted 
ny  a  pointed  and  cutting  instrument,  on 
the  left  side  in  the  fore  part  of  the  body 
and  lieneath  the  briNist,  l>etween  the 
fourtii  and  fifth  ribs,  in  the  same  direction, 
being  three  fingers  in  depths  and  two 
and  a  half  fingers  in  breath,  with  injury 
to  the  lungv  and  much  blood  issued 
from  the  cavity,  thai  was  the  cause  of 
the  decease :  the  whole  of  the  aforesaid 
they  haveduly  observed  and  inspected,  and 
they  deposed  to  the  same  on  the  aforesaid 
oath  that  had  been  administered  to  them, 
and  in  compliance  with  the  duties  of  their 

Srofession,  conscientiously,  and  to  the 
est  of  their  ability,  they  deposed  their 
a^es  to  be  AS  follows ;  Don  Antonio  Pa- 
ni2a,  fifty-seven  years  of  age,  and  Don 
Luis  Barraud,  thirty-eight  years  of  age ; 
aud  they  confirmed  and  ratified  the  afore- 
going, declaring  that  they  would  repeat 
the  same  at  a  future  time  if  required. 
This  their  said  deposition  was  read  to 
them,  and  they  declared  to  its  being  cor- 
rectly written,  the  same  strictly  agreeing 
with  what  they  had  seenand  had  deposed ; 
and  they  signed  hereto,  together  with 
his  honor  thejudgCi  which!  certify. 

Ybarrartb. 
Artonio  Paniza. 
H.  Barravd. 
In  the  presence  of  me, 

FRANCrSCO  D£  Castrc^ 
Notary  Pubhc. 

Examination  fact  to  fact^ — In  this 
port  of  Spain,  in  the  windward  island 
of  Trinidad,  on  the  fifieenth  day  of 
August  in  the  year  one  thousand 
seven  hundred  and  ninety,  his  honor 
Don  Pedro  de  Ybarrarte  ju^f  of  the  first 
election  of  this  island  of  Trinidad,  un- 
der his  majesty,  assisted  by  his  counsel- 
lor, and  altenued  by  sworn  interpreters, 
also  accompanied  by  me  the  notary,  pro- 
ceeded together  to  the  royal  hospital, 
where  the  dead  body  was  deposited.  And 
his  honor  then  and  there  caused  the 
negro  Francisco,  who  had  been  imprison- 
ed in  the  royal  prison,  to  be  broueht  and 
placed  in  view  of  the  said  deatf  body, 
wheft  his  honor  reminded  and  admonish- 
t  R 
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ed  him  to  declare  the  truth  relative  to 
the  deed  that  liad  been  perpetrated ;  to 
all  which  he  persisted  deoy in^  any  know- 
ledge tliercof,  notwithstanding  he  had 
been  dufy  tteorn,  and  admonished,  as 
aforesaid,  to  fear  God,  pay  due  renrd  to 
justice,  and  not  to  perjure  himself;  dMring 
which  process  and  intenrsl  there  had  as- 
sembled a  great  concourse  of  people 
about  the  said  liospital,  when  am  English 
negro  woman,  named  Salfy^  IndoDging  to 
Donna  Maria  Jtreii^  came  forwara  and 
declared  to  his  honor  the  judge,  that  the 
had  tern  the  act  or  deed  perpetrated;  in 
consequence  whereof  his  honor,  in  pre- 
sence of  rac  the  notary,  administered  to 
her  the  oath,  on  God  our  Lord,  ami  on 
the  iloly  Cross,  and  thereon  she  promis- 
ed to  declare  the  truth  of  all  she  knew, 
and  to  all  such  questions  that  might  be 
put  to  her.  And  on  her  beina  questioned 
with  respect  lo  what  she  knew  of  the 
matter,  she  deposed,  tliat  she,  the  depo- 
nent, with  others  of  her  companions  were 
attending  a  decease  at  the  house  of  Mr. 
Waldrou,  of  a  free  black  woman,  named 
Anna  Side,  where  the  negro  Francisco 
came  in,  whom  she  the  deponent  de- 
clares that  she  personally  well  knows, 
that  he  entered  with  a  whip  in  his  hand, 
and  a  knife  in  his  belt,  or  eirdle;  that 
lie  stood  still  a  short  space  oftime ;  that 
all  the  black  women  were  cliauting 
prayers,  agreeable  to  their  custom,  when 
the  negro  Francisco  began  to  interrupt 
them,^y  makinga  noise,  anddisturbing 
the  whole  of  them ;  in  consequence  where- 
of, the  negro  woman  named  Belchi, 
the  particular  acquaintance  of  the  de- 
ceased, got  up  to  turn  Francisco  out  of  the 
house  ;  that  he  thereupon  gave  her  a  cut 
with  the  whip,  on  which  tlicv  all  of  them 
rose  up  to  protect  the  said  black  woman, 
tliat  they  then  all  of  Ihem  went  out,  and 
when  in  the  street,  he  then  drew  his 
knife,  and  began  to  fence  or  make  lunges 
with  it,  one  of  which  wounded  the 
negro  Sanson,  belonging  to  Mr.  White, 
on  his  left  eye;  that  ihey  all  of  them, 
being  much  frightened,  retired  back  into 
tlie  house  again,  and  the  negro  Francis- 
co remained  out  of  doors,  standing  with 
his  arms  across;  that  about  a  little  time 
after,  she  the  dcpouciit  being  in  great 
fear  u(  his  again  coming  into  the  huuisc, 
went  out  with  intention  of  going  homo 
in  company  with  the  negro  women, 
named  Sui  and  Polly,  and  with  three 
negro  men  named  Scipio,  Ham,  and  An- 
dres; that  shr,  the  deponent,  with  Polly, 
went  on  foremost  of  the  others,  who  fol- 
lowed them;  that  Scipio  and  Ham,  had 
two  stones  in  their  hands,  from  fear  of 
meeting  with  Francisco,  the  Spanish 
ne^o;that  the  deceased,  Andres,  and 
Sui,  were  the  hindmost ;  that  at  this  in- 
stant, Andres  gave  ^scream,  crying  out. 


"  Oh  God  It**  in  a  lamcniabk  manner: 
that  the  the  deponent  turned  round,  uid 
looked  back,  and  saw  that  Franciico  had 
set  out  a  running  and  that  be  went  by 
the  court  yard  oftfae  house  of  Don  Gas- 
piar  de  la  Gardia ;  that  they  all  of  them 
saw  him,  and  knew  him ;  that  sha  the 
deponent  has  not  the  leaat  doubt  but 
that  Francisco  was  the  person  who  gave 
the  stab,  and  wounded  Andres,  of  which 
wound  he  died.  In  consequence  of  the 
aforesaid  deposition  of  this  said  black 
woman  face  to  face  of  the  said  Francisco, 
and  at  same  time  in  view  of  the  dead  body, 
his  honor  the  judge  again  admonished 
and  exhorted  him  not  to  deny  the  truth, 
relative  to  the  crime  committed,  as  de- 
posed by  said  black  woman ;  whereupon 
he  said,  that  the  same  was  untrue,  and 
she  the  deponent  understanding  some- 
thing of  tlie  Spanish  language,  spoke  to 
him ;  she  raised  her  hand  to  the  (wee  of 
the  negro  Francisco,  and  made  the  Sig^n 
of  the  cross,  and  said  to  him,  "  by  this 
Holy  Cross,  and  as  I  am  a  Christian,  you 
are  the  person  that  murdered  Andres  ;** 
she  then  stoopt,  and  laid  hold  of  his 
breeches,  or  trowsers,  and  said  to  him, 
**  tlieseare  not  those  you  had  onlast  night, 
they  were  white  ones"  (these  were  blue 
sUiped),  **  neither  is  this  the  shirt  ;^  and 
then  laying  hold  of  his  hat  she  said,  "this 
is  the  bat  you  had  on  last  nigh^  but  the 
blue  band  is  wanting."  WMrcupon,  his 
honor  the  judge  again  eiborted  and 
admonished  Francisco,  saying  to  him, 
*'  man  do  not  perjure  yourseU,  consider 
what  this  black  woman  sd^'s ;"  and  his 
honor  directed  the  officer  to  place  the 
said  Francisco  close  to  the  dead  body; 
which  being  done,  his  honor  the  jud^ 
went  close  thereto  likewise,  and  again 
spoke  to  him,  saying, "  do  you  know  this 
man  ?  and  have  you  not  murdered  him  ? 
what  motives  had  you  for  kilhng  him  ?" 
and  again  bid  him  not  perjure  himself; 
said  Francisco  denied  every  thing,  but 
was  much  agitated  and  tremble^  he 
further  said,  that  at  half  past  nine  o'clock 
of  that  same  night,  he  had  gone  on  board 
the  Guarda  Costa,  or  coasting  vessel, 
which  being  heard  by  the  deponent  the 
ncfiro  woman,  she  imme<iiately  declared 
that  it  wasafalsehood,and  said,  *'  remem- 
ber it  was  night  time  when  you  came 
into  the  house,  where  there  was  a  wake 
or  watching  a  deceased  person,  and  you 
touched  me  on  the  shoulaer,  and  said,  my 
pretty  black  woman,  and  that  it  was  then 
past  eleven  o'clock  at  night,  and  I  made 
answer  to  you"  (this  answer  being  an  in- 
decent one,  the  judge  would  not  permit  its 
being  inserted),  whereupon  Francisco  de- 
clared that  be  had  never  addressed,  or 
courted  her.  Ilis  honor  the  judge,  again 
admonished  him  not  to  perjure  nim self, 
exhorted  him  ta  fear  God  and  to  pay  re- 
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gttnl  to  juslict,  said  Fimpcisco  llieo  replied, 
Imit  the  whole  of  the  informatioQ  siveii 
in  bj  the  deponeiii  was  false,  atxlthat 
be  had  never  come  or  gone  past  the  trea- 
surer's oflBce,  on  which  tlie  notary  of  this 
process,  said  to  Francisco,  ^  you  know 
very  well  ^hat  the  deed  or  crime  was  per- 
petrated beyond  the  treasurer's  office;" 
to  which  said  Francisco  made  no  answer, 
thereupon  his  honor,  the  judge,  ques- 
tioned the  deponent  on  the  oath  that  had 
been  administered  to  her,  as  aforesaid,  at 
what  time  the  murder  of  Andres  was 
oommilted;   whereto  she  repliedi  that 
it  was  between  three  and  four  o'clock  in 
the  morning;  whereupon  his  honor,  the 
Judge,  directed  this  process  to  be  sus- 
peimed  for  a  while,  at  which  said  time 
the  deponent,  black  woman,  said, "  there 
is  the  negro  Sanson  out  in  the  street,*' 
and  upon  his  being  fetched  in  by  the 
poUce  officer,  his  honor,  the  judge,  by 
nieans  of  an  interpreter,  administered  to 
him  an  oath,  on  God  our  Lord,  and  on 
the  Holy  Cross ;  and  thereon  he  promis- 
ed to  declare  the  truth  of  all  that  he 
knew  and  also  to  all  questions  that  might 
be  put  to  him,  and  on  his  being  inter- 
rogated relative  to  the  murder  comtaitted 
on  the  negro,  Andres,  he  deposed,  that 
on  the  pr^eding  night,  in  consequence 
of  the  decease  ofAnna  Side,  a  free  black 
woman,  he  went  to  the  house  where  her 
corpse  lay,  with  the  intention  to  accom- 
pany and  attend  the  burial,  with  several 
other  persons;  that  he  was  leaning  upon 
•  table,  to  rest  himself  after  his  work 
that  he  had  been  engaged  in,  that  he 
taw  the  negro,  Francisco,  enter  with  a 
whip  in  his  hand,  and  a  knife  in  his  belt, 
or  sirdle ;  that  he  took  no  further  notice 
of  him  just  then,  but  that  at  a  short  space 
of  time  afterwaids,  he  heard  a  dbturb- 
ance,  and  on  his  seeing  him  inflict  a  cut 
with  the  whip  on  Belchi,  he  endeavoured 
to  allay  the  disturbance,  and  that  every 
cme  that  was  there  endeavoured  to  do 
the  same ;  and  that  on  his  being  on  the 
outside  of  the  street  door,  Francisco,  w  horn 
he  the  deponent  very  well  knew,  drew 
his  knife  and  began  to  fence,  and  make 
lunges  with  his  said  knife,  one  whereof 
wounded  him  the  deponent  above   his 
eye,   and  that  had  he   not  withdrawn 
himself  and  retired  into  the  house,  he 
might  have  been  killed  in  consequence 
whereof;  and,  from  his  not  coming  out 
again  from  the  house,  till  the  murder 
was  committed,  when  he  heard  the  out- 
cry of  the  deceased  negro,  he  did  not 
then  see  Francisco,  but  tnat  he  saw  the 
dead  body  of  Andres,  and  he  heard  all  his 
companions  say,  that  it  was  Francisco 
that  had  committed  the  murder.  Where- 
upon, his  honour  the  judge  suspended 
this  process  for  a  while,  but  to  resume 
mi  contiBue  the  same  io  ca%e  of  need ; 


and  the  aforesaid  deposition  ws^  sicned 
by  hb  honor  the  judge,  bis  counsellor, 
and  bv  the  interpreter^  on  the  day  afore- 
said, but  it  was  not  signed  by  the  depo- 
nentSy  nor  prisoner,  as  they  cou}d  not 
write,  and  the  said  negro  woman,  Sally, 
deposed  to  her  being  twenly-two  years 
of  age,  a  little  more  or  less ;  and  the  said 
Sanson  deposed  to  his  being  more  than 
thirty  years  of  age,  and  the  prisoner  was 
twenty-three  or  twenty-four  years  of  aee, 
as  he  appeared  to  be,  all  which  I,  the 
notary,  do  hereby  certify. 

Vbarrarte. 
Licentiate  Savimon. 

LUYS  NiHBLL, 

Sworn  Interpreter, 
Diego  MrAHYi 

Interpreter. 
In  the  pretence  of  rae, 

FaAifciaoo  os  Castro. 
Notary  Ihiblk. 

if c^.^^Thas  hf  the  pr6fceedings  had 
gone  on,  when  (he  relations  of  tne  de- 
ceased Andres  trfade  applitation,  and 
verbally  represented  to  his  hon6r  the 
judge,  that  they  ^firished  to  bury  him; 
n^heref/pon  permtssfon  for  that  purpose 
Mras  gi^en,  and  the  notary  of  this  process 
was  directed  ia  attend  the  same,  and 
which  he  is  to  duly  certify ;  and  in  pur- 
suance hereof,  Iiis  honor  Don  Pedro  de 
Ybarrarte,the  ordinary  judge  of  the  first 
election  of  this  island  of  Trinidad,  thus 
pronounced  and  decreed  and  signed  here- 
to, together  with  his  counsellor  appointed 
by  him,  as  aforesaid,  in  this  Port  of 
Spain,  on  the  fifteenth  day  of  the  month 
of  August,  in  the  vear  one  thousand 
seven  hundred  and  ninety;  which  I 
certify  Ybarbarte. 

Savxvon. 

Id  the  presence  of  me 

Frahctsco  de  Castro. 
Notary  Public 

Procett.']  —  Whereupon .  im  mediately 
afterwards^  the  mother  of  the  deceasea 
Xndres  bemg  at  tlie  door  of  the  tribunal, 
I  notificfd  to  her  personally  the  aforegoing 
decree,  which  she  was  duly  made  ac- 
quainted with ;  I  certify  the  same 

Castro.       Notary. 

Summons,']—'!  summoned  the  chief 
police  officer,  and  notified  to  him,  that 
ne  was  to  deliver  the  dead  body  as  afore- 
said ;  this  1  certify       CAsrao.    Notary. 

Proceu,] —  In  continuation,  I  the 
notary,  and  the  chief  police  officer,  pro- 
ceeded to  the  royal  hospital,  where  tlie 
dead  bodv  of  the  deceased  Andres  was 
deposited,  and  the  said  chiof  police 
officer  delivered  the  said  dead  body  to 
the  relations  of  said  Andres,  which  £ 
certify  Castro.    Notary. 

U  being  suitable  and  conducive  to  the 
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rieht  adminittratioii  oCjuttice,  th«  officer 
of  the  court  is  herdby  direcU»y  to  bring 
before  bis  hooour  the  judge,  «  negro 
woman  named  Magdalena,  the  property 
of  Don  Gasftar  &  )a  Guardia;  and 
whereasp  his  honor  thus  pronounced  and 
decreed,  he  signed  hereto^  together  with 
hb  counsellor  in  this  Port  of  Spain,  on 
the  fifteenth  day  of  Aucust  in  the  year 
one  thousand  seven  hunored  and  ninety. 

YBAEEAaTE. 

Savijioii. 

In  the  pretence  of  me 

FaxMcisco  Ds  CAsrao. 
Notary  Pubhc. 

On  the  same  day,  month,  and  year, 
aud  it  being  between  the  hours  ot  one 
and  two  o'clock,  as  his  honor  the  judge 
was  coming  away  from  the  place  where 
the  shipping  were  moored,  and  on  passing 
by  the  pier  or  quay,  he  met  two  men 
whose  names  were  one  of  them  Ramon, 
and  the  other  Josef  Ramon  J  arias,  and 
thereupon  asked  them,  if  the^  belonged 
to  the  Guarda  Costa  or  coasting  vessel, 
and  they  replied  that  thev  did ;  he  then 
called  Ramon  apart  and  admonished  him, 
on  oath,  to  answer  the  truth,  whether 
the  black  sailor  Francisco  a  slave  had 
slept  on  lx>ard;  to  which  he  said,  he 
did  not  know,  by  reason  of  himself  being 
ill  the  said  preceding  nieht;  and  Josef 
Ramon  Jarias  promised  nis  honor  the 
judge,  that  he  would  relate  the  truth 
relative  to  the  matter  in  question ;  in 
consequence,  he  caused  him  to  go  before 
liim  in  his  tribunal,  where  an  oath  was 
administered  to  him,  in  the  presence  of 
the  counsellor,  and  also  of  the  notary, 
and  of  Dr.  Antonio  Alcazar,  and  Don 
Josef  Troncoso  as  witnesses,  and  the 
aforesaid  Josef  Ramon  Jarias  accepted 
the  said  oath,  on  God  our  Lord  ana  on 
the  Holy  Cross,  and  thereon  he  promised 
to  relate  the  truth  of  all  that  be  knew, 
and  to  whatever  questions  might  be  put 
to  him ;  and  on  his  being  interrogated  in 
manner  as  follows,  be  replied  and  de- 
posed. 

Firstly,  on  his  being  questioned  re- 
lative to  what  station  he  had  on  board 
the  Guarda  Costa,  or  coasting  vessel  f 
He  replied,  that  he  was  a  mariner.  On 
his  being  questioned  what  liour  of  the 
iii|;ht  preceding  was  his  watch  ?  He  re- 
plied It  was  the  hour  from  nine  to  ten 
oVlock. 

On  his  being  questioned,  whether,  at 
the  hour  of  ten  o'clock  the  negro  Fran- 
cisco, tfie  slave  of  D.  Manuel  Sorzano, 
was  on  board  or  not?  He  replied,  that 
he  was  not,  and  that  when  he  the  de- 
i»one»l  gave  up  his  watch  at  ten  o'clock, 
he  went  to  bed,  and  at  that  time  Fran- 
cii'Co  had  uoi  come  on  board.  On  his 
being  questioned  relative  to  what  orders 


th«  clerk  or  purser  of  the  Guarda  Costa 
or  coattinz  vessel,  had  given  that  night  ? 
He  replied,  that  Senr.  Acosta,  who  acts 
as  such,  had  ordered  the  boat  to  be 
hauled  up  or  hoisted  in,  and  that  the 
said  boat  should  fp  no  more  ashore  that 
night,  which  said  order  was  given  at 
nine  o'clock. 

On  his  being  questioned,  at  what  hour 
or  time  Francisco  had  gone  on  board  ? 
He  replied,  that  as  he  bad  been  asleep 
the  whole  of  the  night,  he  could  only 
say,  that  this  same  morning,  at  the 
time  that  Francisco  was  fetched  avray 
bonnd  or  tied,  that  he  heard  it  reported 
on  board,  that  he  had  cone  on  board  at 
four  o'clock  in  the  morning;  and  he 
thtis  replied  to  this  question. 

And,  on  his  being  questioned  relative 
to  whom  he  had  heard  report  or  say  as 
aforesaid?  He  replied,  that  it  was  a 
sailor  by  name  Mateo,  whose  watch  or 
turn  commenced  at  four  o'clock  of  the 
said  morning,  and  who  had  said,  that  it 
was  at  that  hour  that  Francisco  had 
come  on  board ;  and  he  thus  repKed  to 
this  question. 

And,  on  his  being  questioned,  whether 
he  knew  the  motive,  or  cause  of  the  im- 
prisonment of  the  said  Francisco  ?  He 
replied,  that  he  had  heard  it  generally 
reported  in  the  place,  that  it  was  for  a 
murder  he  had  committed  the  preceding 
night,  but  that  he,  the  deponent,  had 
never  seen  any  thing  of  the  matter  in 
question ;  that  this  is  the  whole  he 
knows,  and  that  he  can  depose  in  answer 
or  relative  to  the  questions  that  have 
been  put  to  him,  and  is  the  truth  on  the 
oath  that  has  been  administered  to  him  ; 
and  he  rati6es  and  con6rms  his  said  de- 
position, and  will  repeat  the  same  afresh 
in  case  of  being  required  or  necessary  so 
to  do :  the  aforesaia  deposition  was  then 
read  to  him,  and  he  aeposed  that  the 
same  was  correctly  written,  and  that  he 
cannot  add  thereto  or  deduct  therefrom ; 
and  that  he  is  twenty-four  years  of  age ; 
he  did  not  sign  his  said  deposition  as  he 
could  not  write.  His  houor  the  judge 
siened  this  deposition,  as  also  his  coun- 
sellor, aud  the  aforesaid  witnesses,  which 
I  certify, 

Ybarrarte. 
Savinon. 

As  a  witness  and  at  the  request  of  the 
deponent, 

Antonio  Alcazar. 

In  the  presence  of  me 

Francisco  de  Castro. 
Notary  PubUc. 

Deposition  of  Ignacio.']  —  Soon  or 
imntediately  afierwanls,  there  having 
casually  appeared  at  the  entrance  of 
the  court  of  his  honor  the  judge,  a 
negro  uamc^  Ignacioi    who    was   alM 
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serving  od  board  the  Guarda  Costa,  or  [ 
coasUog  vessel;  whereupon  his  honor 
the  judge  caused  him  to  be  sworn,  and 
accordingly  an  oath  was  administered  to 
him  in  the  presence  of  a  counsellor,  and 
also  of  me,  and  in  the  presence  of  the 
aforesaid  witnesses  Alcazar  andTroncozo, 
on  God  our  Lord  and  on  the  Holy  Cross, 
and  thereon  he  promised  to  declare  the 
truth  of  all  that  he  knew,  and  to  what- 
ever he  might  be  questioned  on;  and 
thereupon  the  following  interrogatories 
having  been  severally  put  to  him,  he  re- 
plied Uiereto  as  follows :  he  was  first  in- 
terrogated in  what  situation  he  served  on 
board  the  Guarda  Costa  or  coasting 
vesseU  he  answered,  that  he  was  an 
assistant  to  the  cook  and  did  other  ship's 
duty,  such  as  pumpine,  rowing,  &c. 
whenever  required  so  to  do ;  he  thus  re- 
plied to  this  mterrogatory. 

On  his  being  questioned,  whether  he 
personally  knew  the  negro  Francisco  the 
slave  to  Don  Manuel  Sorzano  ?  He  re- 
plied hereto,  that  he  did  know  him. 
On  his  bein^  questioned  at  what  hour  of 
the  night  he  the  deponeht  had  retired 
to  rest?  He  replied,  that  he  went  to 
bed  after  he  had  got  ready  and  served 
the  supper  for  the  people  on  board,  but 
that  he  still  continued  awake  for  the 
purpose  of  giving;  Francisco  his  supper 
when  be  should  come  on  board,  and 
which  he  had  put  by  for  liim ;  that  h6 
got  up  several  times  during  the  ni^ht,  in 
consequence  of  the  said  supper  that  he 
had  reserved  for  Francisco  until  it  became 
very  late,  or  about  two  o'clock,  and  at 
that  time  Francisco  was  not  yet  come 
on  board ;  and  he  thus  replied  to  this 
question.  On  his  being  questioned, 
whether  he  knew  at  what  hour  said 
Francisco  had  gone  on  board  ?    He  re- 

Elied,  that  he  could  not  tell  the  exact 
our,  but  that  it  was  about  day  break 
when  Francisco  went  on  board,  and 
descended  into  the  hold,  at  the  same 
time  telling  a  sailor  belonging  to  the 
same  Gifarda  Costa  or  coasting  vessel, 
whose  name  is  Vicente,  that  he  had 
killed  a  person  on  shore,  and  at  the 
same  time  he  pulled  out  a  Flemish  or 
Dutch  knife,  as  it  appeared  to  him, 
about  the  value  of  two  rials,  and  that  it 
\^-as  all  stained  with  blood,  and  that  the 
said  negro  Francisco  the  slave  of  Don 
Manuel  Sorzano,  then  threw  the  knife 
overboard  into  the  sea,  that  in  like 
manner  his  shirt  appeared  to  him  to  be 
also  stained  with  blood,  and  that  when 
in  custody  as  they  weic  tying  him,  the 
whole  of  the  crew  that  were  on  board, 
said,  tltat  it  was  by  reason  of  his  having 
committed  a  murder  on  shore.  That  the 
aforegoing  is  all  he  knows,  and  is  the 
whole  truth,  on  the  oath  that  has  been 
adminifilered  to  him;   aod  be  confirms. 


and  ratifies  the  same,  and  in  case  of 
need  he  will  repeat  the  same  afresh. 
This,  his  aforesaid  deposition,  was  then 
read  over  to  him,  and  he  declared  that 
it  was  correctly  written  and  that  he  can« 
not  either  add  thereto  or  diminish,  the 
same  being  strictly  conformable  in  every 
respect  to  what  he  has  deposed :  that  he 
is  twenty-two  years  of  age,  a  little  more 
or  less ;  he  did  not  sijgn  hereto,  as  be 
could  not  write,  but  his  honor  the  said 
judge  signed  hereto,  together  with  his 
counsellor,  and  also  the  witnesses^  all 
which  I  the  notary  certify 

Ybarrarte. 
Licentiate  Savinon. 

As  a  witness  and  at  the  request  of  the 
deponenty 

AvTomo  Alcazar. 

In  the  presence  of  me 

Frarcisco  de  Castro, 

Legal  Proceeding.']'^!^  tbe  undersigned 
notary,  do  hereby  certify,  that  the  dead 
body  was  buried  at  about  half  past  foCir 
o'clock  in  the  afWrnoon  of  this  day,  being 
the  said  fifteenth,  and  that  I  was  an  eye- 
witness thereof.  Castro. 

Depotition.'] — In  this  Port  of  Spain,  on 
the  sixteenth  day  of  the  month  of 
August,  in  the  year  one  thousand  seven 
hundred  and  ninety,  his  honor  the  said 
judge  caused  Madalena,  a  black  woman, 
the  slave  of  Don  Caspar  de  la  Guardia, 
to  be  brought  before  him,  to  whom,  his 
honor  the  said  judge,  with  the  assistance 
of  his  aforesaid  counsellor,  and  in  the 
presence  of  me  the  notary,  administered 
the  oath  to  her,  and  which  she  volun- 
tarily accepted,  on  God  our  Lord,  and  on 
the  Holy  Cross ;  and  thereon  she  pro* 
mised  to  relate  the  truth  of  all  she  knew, 
and  to  whatever  she  might  be  question- 
ed on;  and  thereupon  she  was  inter- 
rogated relative  to  the  following  matters. 
Firstly,  she  was  questioned,  whether  she 
personally  knew  the  negro  Francisco,  tbe 
slave  to  Don  Manuel  wirzano,  and  also 
whether  she  knew  the  deceased  slave 
Andres  belonging  to  Mr.  Josef?  she  re- 
plied hereto,  that  she  did  not  know  the 
latter,  but  was  verv  intimately  acquainted 
with  the  former,  by  reason  that  a  mar- 
riage had  been  expected  to  take  place 
between  them.  On  her  being  question- 
ed, whether  she  was  at  the  ceremony  of 
the  waking  of  the  deceased  Anna  Side, 
the  free  black  woman,  at  the  time  when 
Francisco  went  into  that  house  ?  she  re- 
plied, that  she  was  not,  but  that  she 
was  at  home  and  had  retired  to 'rest, 
when  a  little  after  ten  o'clock  at  night, 
as  she  imagines,  Francisco  came  and 
called  to  her,  saying  to  her,  Ah !  woman, 
in  this  neighbiournood  or  not  far  ofF^ 
there  is  the  ceremony  of  a  waking,  let 
ttsgoand  see  it ; :  whereupoa  she  drest 
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bwTMlfuid  they  wtnt  both  together  to 
the  house  where  tht  deoeaaed  Aona  Side 
ky;  thai  Francitco  had  a  whip  id  his 
baiKi  and  a  knife  in  his  lielt,  as  appeared 
of  about  the  value  of  two  rials;    that 
when  they  got  into  tbe  house  she  went 
and  sat  down  with   the  women,   and 
Fraociaco  kept  coming  in  and  going  out, 
that  the  people  there  were  chaunting 
their  rosary,  which  when  they  had  cuii- 
chided,  the  Pjcrson  who  reciieid  began  to 
chauot  the  Commandments  of  the  Law 
of  God  to  the  deceased,  whereupon  Frun- 
Cisco  said  that  it  was  not  usual  to  chatint 
them  over  dead  people ;   to  which  the 
person  who  bad  recited  said,  what  da 
jou  come  here  and  pretend  to  teach  me 
to  chauntyor  what  is  proper  to  be  chaunl- 
td  7    To  which  Francisco  told  him,  that 
lie,  the  reciier,  knew  nothing  about  it ; 
that  they  Iwth  of  them  then  got  to  higli 
words,  whereupon  the  rest  of  tlie  people 
that  were  there  rose  up  to  pacify  and  put 
an  end  to  the  disturbance^  and  a  black 
woman,  whose  name  she  is  ignorant  of, 
but  knows  that  she  was  an  acquaintance 
of  the  deceased,  laid  hold  of  Francisco 
with  intention  of  pushing  him  out  of  the 
boose;    that  Fraaciaco  tlwn  aave  the 
said  black  woman  a  cut  with  his  whip, 
that  all  the  people  that  were  at  tlie  said 
ceremoDy  or  the  waking,  then  got  up  in 
coniuakm,  and  went  out  into  the  street, 
wbeie  abe,  tbe  deponent,  saw  Francisco 
Ml  a  furious  temper ;  thai  she  tlien  ran 
to  some  distance,  and  then  sCopt  to  ob- 
serve what  passed,   that  he  soon  after 
separated  from  the  concourse  of  people 
that  were  there  to  some  short  distance, 
sa^g  if  any  one  had  a  mind  to  fight 
with  nim,  they  should  follow  him  the 
road  lo  SL  Anas ;    that  said  Francisco 
tbeo  came  ck>se  to  the  deponent  and 
took  off  her  hat,  saying  to  her  go  home 
to  your  own  house,  and  that  if  he  caught 
her  out  any  where  asain  he  would  punish 
her ;  that  accordingly  being  much  afraid 
of  him  she  went  and  fastened  herself  in 
at  home,  that  she  did  not  attempt  to 
pacify  him  by  reason  of  her  being  afraid 
of  his  knife,  that  some  time  afterwards, 
but  that  she  does  not  know  at  what  hour 
it  was,  l>ecause  at  her  master's  house 
they  cannot  hear  the  clock,   but  she 
imagines  that  it  was  past  twelve  o'clock 
at  night,  she  heard  some  very  lamentable 
and  dismal  outcries,  that  Francisco  came 
to  the  door  of  the  room  where  the  de- 
ponent lived,  when  he  asked  her  what 
outcries  they  were ;  and  that  she  answer- 
ed him  thaft  he  ought  to  know  better 
than  her  as  he  was  out  in  the  street,  that 
she  then  asked  him  for  her  hat  which  he 
aoeordingly  gave  her,  and  said  farewell, 
J  am  now  going  on  lx>ard ;  that  at  that 
moment  her  companion  Andrea  came 
h^me^  who  Uvea  in  the  same  house  with 


her,  she,  Andrea,  being  a  slave  of  the 
same  master,  and  said  Andrea  tohl  her, 
that  said  Francisco  had  killed  a  man, 
whereupon  she,  the  deponent,  ran  out 
into  the  street,  and  there  met  with  Fran- 
cisco stark  naked  with  the  knife  in  his 
hand ;   that  slie  did  not  approach  very 
near  to  him,  being  very  much  afraid  of 
the  knife,  and  that  she  spoke  to  him, 
and  saiil,  Francisco  have  you  killed  any 
one  ?   and  he  replied,  tliat  he  had  not 
then ;  she,  the  deponent,  asked  him  what 
had  become  of  his  clothes,  or  dress ;  and 
thereto  Francisco  answered,  that  they 
laid  just  there  on  some  planks,  tmt  that 
she,  tbe  deponent,  did  not  see  any  thing 
lying  thereabouts ;   that  the  said  Fran- 
cisco then  told  her  to  go  home,  and  that 
ho  was  going  on  boani ;   on  which  she 
replied,  may  the  Holy  Virsin  preserve 
nic.    She  thus  replied  to  the  aforesaid 
question,  and  on  her  being  quesfioncd 
at  what  hour,  she,  the  deponent,  had 
finally  retired  I'rem  tlie  street,  she  said 
it  was  near  dajr> break,  and  that  she  sup- 
posed it  to  be  from  three  to  four  o'clock, 
lor  by  rcaiion  of  her  liaving  immediately 
afterwards  gone  to  the  citv  of  St.  Josef, 
and  from  thence  to  proceed  to  the  planta- 
tion of  her  master,  it  became  morning 
l>efore  she  sot  to  the  cocoa  plantation  of 
Aricagua.    She  thus  replied  to  this  ques- 
tion.    On  her  being  questioned  what 
Spaniards  and  French  people  were  at  the 
house  where  the  waking  was  celebrated, 
she  answered,  that  she  did  not  know  the 
names  of  the  persons  there,  except  of 
one  woman,   named  Sally,  the  slave  of 
Mr.  Jarvis,   and  that  of^  tbe   Spanish 
women  she  only  knew  one,  called  Pata 
de  J  anion,  or  Pig*s-foot ;  she  thus  replied 
to  this  question. 

On  her  being  questioned  relative  to 
the  sort  of  linen  dress  the  ssid  Francisco 
had  on  that  night,  and  at  the  latter  part 
of  her  interview  with  him,  she  replied 
that  he  hail  white  wide  linen  trowsers  on, 
a  shirt  of  the  same  and  a  black  hat. 
She  thus  replied  to  this  question.  On 
her  being  interrogated  whether  she  ever 
knew  Francisco  to  be  of  a  quarrelsome 
disposition,  or  guilty  of  creating  disturb- 
ances, she  saia  she  did  not  know  him 
to  be  such,  but  that  she  had  had  sonic 
differences  with  him,  which  she  attributes 
their  having  been  occasioned  by  her  in- 
tentions of^getting  married.  That  the 
aforesaid  is  all  she  knows,  and  that  the 
whole  thereof  is  the  truth  on  the  oath 
that  has  been  administered  unto  her; 
and  she  confirms  and  ratifies  the  same, 
and  in  case  of  need  will  repeat  it  afresh. 
This  aforesaid  deposition  was  then  read 
over  to  her,  and  she  declared  that  the 
same  was  truly  and  correctly  written; 
that  she  cannot  add  thereto  or  diminish 
tberefioiDy  and  is  strictly  conformable  in 
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every  fespect  to  what  she  has  defiosed  ; 
that  she  is  from  twenty-five  to  twenty-six 
years  ofaee,  she  did  not  sign  hereto  as 
she  said  sne  could  not  write.  His  honor 
the  said  judge  signed  hereto  together 
with  his  counsellor,  whkh  I  hereby 
certify, 

Ybarrarte. 
Licentiate  Savikov. 
In  the  presence  of  me 

Francisco  ds  Castro. 
Notary  Public. 

Deposition  of  H4Mfoii  Roca.] — In  the 
Port  of  Spain,  on  the  nineteenth  day 
of  the  month  of  August,  in  the- year 
one  thousand  seven  hwidred  and  ninety, 
his  honor  the  judge  of  the  first  election 
ordered  Ramon  Roca  lo  appear  before 
him  in  bis  tribunal,  who  was  a  sailor  be- 
longing to  the  Gusjrda  Oostm  or  coasting 
vessel  of  this  port,  to  whom  his  honor 
the  judge,  in  toe  presence  of  his  coun- 
sellor, and  of  me  the  notary,  administered 
the  oath  in  due  form,  on  God  our  Lord 
and  on  the  Sign  of  the  Cross,  and  there^ 
on  he  promised  to  relate  the  truth  of  all 
whatever  he  might  know,  and  to  all  such 
questions  as  might  be  put  to  him,  relative 
to  the  particulars  of  tne  matter  that  has 
been  the  cause  of  the  institution  of  this 
process ;  and  accordingly  the  following 
questions  were  then  put  to  him :  on  his 
being  miestioned,  where  he  was  and 
where  ne  had  past  the  night  of  the 
fourteenth  day  or  the  present  month,  he 
depowd  that  by  reason  of  bis  being  a 
sailor  belongiue  to  the  Guarda  Cosia  or 
coasting  vessel,  he  had  gone  on  hoard 
thereofat  nine  o'clock  at  night  of  the 
said  Saturday,  he  having  been  ashore ; 
and  he  thus  replied  to  this  item.  And 
on  his  being  questioned  whether  he  per- 
sonally knew  the  neffro  Francisco  the 
slave,  the  property  of  Don  Manuel  Sor- 
zano,  at  what  time  said  Francisco  had 
^ne  on  board,  in  what  condition  he  was 
in  at  said  time,  and  whether  he  knew 
any  thing  of  a  certain  murder  that  had 
been  committed  by  him ;  h«  deposed  that 
on  the  aforesaid  Saturday  when  be  was 
|;oing  on  board,  he  met  the  said  Francisco 
in  the  street,  whom  he  well  knows,  by 
reason  of  their  both  belonging  to  the 
Guarda  Costa  or  coasting  vessel,  and 
that  he,  the  deponent,  asked  said  Fran- 
cisco whether  he  was  going  on  k)oard, 
who  replied  that  he  was  not ;  that  he, 
the  de()oncnt,  went  on  board  at  nine 
o'clock  as  aforesaid,  that  the  watch  was 
committed  to  him  at  twelve  o'clock,  and 
was  relieved  therefrom  at  one  o'clock  in 
the  morning ;  that  previous  to  the  said 
hour  said  Francisco  had  not  come  on 
board,  that  between  four  and  five  o'clock 
of  the  said  Sunday  morning,  being  the 
fifteenth  of  the  present  nooth,  said 


Franeisco  caltae  en  bmrd,  thai  he^^  the 
deponent,  having  been  to  mass^  he  im- 
mediately returned  on  boaitl,  and  the 
deponent,  together  with  another  sailor, 
whose  name  ia  Josef  AnUmio  Castro, 
went  down  into  the  hold,  and  there  found 
Francisco  in  a  thouKbtAil  of  roelancholy 
state,  with  a  knife  ty  his  side  sheathed ; 
that  the  said  Francisco  appeared  to  be 
half  asleep,  or  inclined  thereto;  that  im- 
med'uttely  on  their  descent  said  Fmfcisco 
spoke  to  them,  and  enqained  what  news 
tnere  was  on  shore;  that  hdi  the  de- 
ponent, together  with  tho  other  flulor, 
made  for  answer,  that  it  was  generally 
reported,  that  be,  f^ncisco,  md  com- 
mitted a  murder  the  preceding  night  on 
a  negro ;  whereupon  said  Francisco  re- 
plied, that  ft  waa  a  fislsehoed,  and  then 
requested  of  them  both,  sayinc,  yoii  are 
my  friends,  sat  both  of  yoo  iKat  I  slept 
on  board ;  ana  said  Fhuieisco  remained 
a  short  time  Ui  suspense,  and  then  said, 
that  he  had  no  ftai  but  of  Kk  uMsler  and 
of  being  hanced,  and  sakl  Fraocisco 
having  a  hanokerchief  id  hia  hand  that 
vraa  much  stained,  he  with  mat  in- 
mnetiide  and  confuiloD  struck  ttie  Itond- 
kerchief  with  hia  hand,  tayidg  this  is 
what  will  be  my  ruin,  and  leqiMflted  of 
him,  the  depooeiit,  to  wash  it  for  him, 
which  he,  the  deponent  teltiaed  to  do; 
and  together  with  his  aforesaki  com- 
panion, tliey  proposed  throwing  the  knife 
overboard,  wbicn  waa  dose  by  a  teilor, 
whoso  name  is  Josef  Matheo  Concepcion ; 
that  a  short  time  aftorwarda  the  said 
Francisco  was  taken  into  cualody  and 
conveyed  ashove,  and  that  the  said  Fran- 
cisco was  coniin«a^f  fiomisbiiig  and 
making-  feifjoed  blows  witl^  fa»  Itnife, 
and  that  he  IS  of  8  had  dispoaiiioiiT  and 
that  the  aforesaid  is  all  he  knows  and  is 
alt  that  he  can  depose  m  answer  to  the 
questions  that  have  been  put  to  Imii^  and 
Uiat  the  whole  of  his  aforesaid  deposition 
is  the  truth  on  the  oath  that  has  been 
administered  unto  hin,  and  he  confirms 
and  ratifies  the  sasoe,  aod  in  case  of  need 
will  repeat  it  afresh;  and  that  he  is 
twenty^five  years  of  age :  his  aforesaki  de- 

Cition  was  then,  read  over  to  him,  and 
declared  that  the  same  was  correctly 
written,  and  that  he  cannot  either  add 
thereto  or  diminish  therefrom,  and  he 
signed  hereto  together  with  bis  honor 
the  judge,  which- 1  certify. 

Tbarrarte. 
licentiate  SlAvnioir. 

RAifoir  RocA. 

In  the  presence  of  me 

Framcisco  db  Castro. 
Notary  Public. 

On  tlie  same  day  month  and  year 
herein  before  mentioned,  his  honor  the 
said  judge  of  the  first  olectioB  ordered 
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the  black  woman  Sai,  the  tUve  of  madam 
iJamil,  to  be  brought  before  him,  said 
madam  Hamil  residiog  in  thit  district, 
to  whom,  by  means  of  an  interpreter, 
and  there  also  being  present  his  coun- 
aeltor,  and  in  the  presence  of  me  the 
notary,  his  honor  the  said  judge  admi- 
nistered the  oath  in  due  form,  on  God 
our  Lord  and  on  the  Sign  of  the  Cross, 
and  thereon  she  promised  to  relate  the 
truth  of  all  whatever  she  might  know, 
and  to  all  whatever  questions  might  be 
put  to  her,  relative  to  the  particulars  of 
the  matter  that  has  been  the  cause  of 
the  institution  of  this  process ;  and  there- 
upon she  declared,  that  she,  the  de- 
ponent, on  Saturday  night  the  fourteenth 
of  the  present  month,  was  at  a  house, 
but  that  she  does  no\  know  the  name  of 
the  street  in  which  said  house  is  situate, 
and  where  sundry  persons  were  cele- 
brating the  waking  of  a  deceased  person 
named  Anna  Side,  that  she  personally 
knows  the  negro  Francisco,  the  property 
of  his  honor  the  treasurer,  that  said 
Francisco  came  into  the  said  house  where 
they  were  celebrating  the  waking  be- 
tween eleven  and  twelve  o'clock,  accord- 
ing to  the  recollection  of  her,  the  de- 
ponent, but  that  she  cannot  positively 
state  the  eiact  time,  that  the  said  Fran. 
Cisco  came  in  with  a  whip  in  his  hand, 
but  that  she  did  not  see  any  knife  in  his 

firdle  or  belt,  that  there  came  in  before 
rancisco  a  negro  woman,  whose  name 
is  Madalena,  and  is  the  slave  of  Don 
Caspar  de  la  Guardia.  That  a  Dutch 
negro  being  at  that  time  cliaunting  the 
rosary  over  the  dead  corpse,  together 
with  several  other  persons,  there  ensued 
some  high  words  between  him  and  Fran- 
cisco, but  which  she  did  not  understand 
as  she,  the  deponent,  does  not  know  the 
Spanish  language,  but  that  she  was  in- 
f(»rmed  by  others,  that  the  said  high 
words  were  occasioned  by  the  negro 
Francisco  telling  him,  that  lie  was  igno- 
rant of  the  rosary,  and  that  he  did  nut 
know  how  to  chaunt  it ;  that  at  that 
instant,  tlie  negro  woman  Velty,  the 
acquaintance  of  the  deceased,  laid  hold 
of  Francisco  to  push  him  out  of  the 
house,  in  consequence  whereof  the  said 
Francisco  gave  tne  said  Velty  a  cut  with 
his  whip ;  that  she  did  not  see  said  Fran- 
cisco flourish  or  fence  with  his  knife,  be- 
cause she  remained  in  the  inside  of  the 
house,  but  that  she,  the  deponent,  knew 
that  he  had  done  so,  by  reason  of  the 
negro  Sanson  having  come  in  with  a 
wound  near  his  eye,  and  which  was  then 
bleeding,  and  who  told  them,  that  said 
Francisco  had  wounded  him  with  a 
knife ;  that  towards  day- break,  but  docs 
not  know  at  what  o'clock,  they  all  of 
them  went  out  with  intent  to  go  home, 
the  uegro  Scipion  with  a  lighted  candle 


in  his  hand,  another  negro  named  Juan 
and  the  negro  Andrt*s,  together  with 
her,  the  deponent,  and  Saly,  and  Paly ; 
that  she,  the  deponent,  with  Andres 
were  behind  all  the  re^t,  and  having  cot 
two  or  three  steps  befure  him,  she,  the 
deponent,  heard  Andres  cry  out,  where- 
upon she  turned  round,  she  saw  the 
negro  Francisco  at  about  four  or  five 
yanls  distance  from  Andres,  in  the  act 
of  running  away,  that  at  the  moment  the 
aaid  Francisco  was  nmnineavray,  Afidrcs 
fell  to  the  ground,  and  whereas,  in  con- 
sequense  of  there  being  no  one  else  be- 
hind tluin  them  two,  viz.  she,  the  de- 
ponent, and  the  negro  Andres,  as  herein 
before  deposed  by  her,  and  by  reason  of 
the  said  Francisco  going  away  at  the 
moment  the  stab  was  inflicted,  she 
firmly  believes  that  it  was  Francisco  whu 
committed  the  said  murder.  That  there- 
upon, she,  the  deponent,  began  to  cry 
out,  calline  back  ttiose  persons  who  hail 
gone  on  before,  who  all  of  tliem  came 
back,  and  who  all  came  close  to  Andres, 
who  was  found  to  be  already  dead,  witli 
a  severe  stab  on  the  ltd  side  of  his  breast, 
from  which  a  deal  of  blood  had  issued ; 
after  which  they  all  of  them  went  home, 
and  she  further  deposed,  that  she  has 
heard  it  said  that  the  body  was  taken 
charge  of  by  justice,  and  that  the  afore- 
said IS  all  she  knows  and  that  she  can 
depose  relative  to  the  matter  in  question, 
and  to  the  interrogatories  that  have  been 
proposed  to  her,  and  that  the  same  is 
the  truth  on  the  oath  that  has  been  ad- 
ministered to  her,  as  aforesaid,  and  she 
<  onfirms  and  ratifies  it,  and  in  case  uf 
need  will  repeat  the  same  afresh ;  that 
she  is  between  twcnty-fuur  and  twenty- 
five  years  of  age,  a  little  more  or  less: 
her  aforesaid  deposition  was  then  reail 
over  to  her,  and  she  de|>osed,  that  the 
same  was  correctly  written,  that  she 
cannot  cither  add  thereto  or  diminish 
therefrom ;  she  did  not  sign  hereto  as 
she  could  not  write,  but  his  honor  the  said 
judge  signed  hereto,  together  with  his 
counsellor  and  the  interpreter  which  I 
certify. 

Ybarrarte. 
Licentiate  Savinon. 

Lewis  NniEr.E, 
Public  Interpreter. 

In  the  presence  of  me 

Francisco  de  Castro. 
Notary  Public. 

Deposition  of  Josef  Antonio  Castro.'] — 
Immediately  afterwards,  his  honor,  ttie 
said  judge,  ordered  Josef  Antonio  Castro, 
a  sailor,  belonging  to  the  Guarda  CostJ, 
or  coastine-vessel,  to  be  brought  before 
him,  to  whom  his  honor  (in  the  presence 
of  me,  the  notary,  antl  his  counsellor 
also  being  present),   administered    the 
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oalh  ID  duo  form,  on  God  our  Lord,  and 
on  the  Sign  of  the  Cross,  and  thereon  he 
promised  to  relate  the  truth  of  all  what- 
ever he  might  know,  and  to  all  Questions 
that  might  be  put  to  him,  ano  on  his 
beinj;  interrogated  with  respect  to  the 
particulars  of  the  matter,  that  has  been 
the  cause  of  the  institution  of  this 
process,  and  the  other  circtunstances 
thereof,  he  deposed  hereto,  that,  on  Sa- 
turday, the  fourteenth  day  of  the  pre- 
sent month,  he  retired  to  rest  on  board 
the  Guarda  Costa,  or  coasting-vessel,  to 
which,  as  a  sailor,  he  belongs ;  and  that. 
At  two  o'clock  in  the  morning,  of  the  day 
following,  it  became  his  turn  to  watch 
tUl  three  o'clock,  and  that,  at  that  pe- 
riod of  time,  Francisco  had  not  come  on 
board;  that  at  the  expiration  of  his 
watch,  be  again  retired  to  rest,  and  that 
ix>  ether  person  was  set  to  watch,  as 
those  that  were  on  board  had  all  of  them 
taken  their  turn,  and  that  the  remainder 
of  the  crew  were  sick  in  the  hospital. 
That  early  in  the  mominj,  he  the  de- 
ponent, together  with  Ramon  Roca, 
also  a  sfi^or,  belonging  to  the  said 
Guarda  Costa,  or  coasting-vessel,  went 
ashore  to  mass,  that  immediately  on 
gettine  ashore  he  heard  it  reported,  that 
said  Francisco  had  committed  a  mur- 
der, and  that  the  dead  body  was  in  the 
hospital,  whereupon  they  both  of  them 
went  to  see  it.  That  after  thev  had  been 
at  mass,  they  again  went  on  noard,  and 
Ramon  began  to  say,  iu  the  presence  of 
Francisco,  what  a  shocking  affair  had 
happened  ashore ;  in  conseouence  of  this, 
Francisco  called  him,  the  deponent  and 
Ramon  down  into  the  hold  and  said, 
Francisco  told  tlicm,  with  great  sadness, 
that  it  had  been  his  intention  to  have 
got  banns  published  in  church,  of  his 
being  about  to  contract  matrimony,  but 
from  this  disaster,  how  unfortunate  a  turn : 
be  remained  some  time  in  suspense,  and 
then  said  that  his  only  fear  was  of  his 
roaster,  and  of  being  hanged;  that  said 
Francisco  then  delivered  into  their  hands 
a  handkerchief,  that  was  stained,  and 
as  he  was  in  the  act  of  delivering  it,  he 
struck  the  said  handkerchief  with  his 
hand,  saying,  this  is  what  will  be  my  des- 
truction. I  will  now  see  whether  you  are 
my  friends ;  I  earnestly  beg  of  you,  in 
the  strongest  manner,  that  if  you  should 
be  called  upon,  that  you  will  say  that  I 
slept  on  board ;  and  said  Francisco  then 
requested  of  him,  the  deponent,  as  also  of 
the  others  that  were  present,  to  wash 
the  said  handkerchief  for  him,  but  not 
one  of  tliem  would  do  it;  he  further  de- 
posed thatMatheo,  a  sailor,  also  belong- 
ing to  the  said  Guarda  Costa,  or  coasting- 
vessel,  took  the  knife  that  Francisco  had, 
and  threw  it  down  in  the  hold ;  under 
these  circumslanceSi  he  the  deponent, 
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declared,  that  he  did  not  know  who  took 
up  the  knife  again  out  of  the  hold;  that 
both  himself  and  Ramon  had  had  it  in 
their  hands,  and  that  it  was  stained  or 
discoloured  all  over,  in  the  same  manner 
as  was  the  handkerchief;  that  Francisco, 
•n  Saturday,  when  he  went  ashore,  had 
en  a  shirt,  and  breeches  or  trowsers  of 
white  linen;  and  that  when  be  was  seen 
on  board  in  the  mornine,  he  had  other 
things  on ;  that  the  said  Francisco  was 
very  fond  of  sharpening  and  grinding  his 
knife,  and  that  when  on  boara^  be  was 
constantly  practising  and  fencing  with 
bis  knife,  shewing  the  method  or  man- 
ner of  iodAicting  a  good  stab.  He  then 
deposed,  that  the  aforesaid  is  all  he 
knows,  and  is  all  that  he  can  sav,  in 
reply  to  the  questioos  that  have  been 
put  to  him ;  and  that  the  whole  thereof 
IS  the  truthp  on  the  oath  that  has  been 
administered  to  him;  and  he  confirms 
and  ratifies  the  same,  and,  in  case  of 
need,  will  repeat  it  afresh;  that  he  is 
twenty*four  years  of  age:  his  aforesaid 
deposition  was  then  r^  over  to  biro, 
and  he  declared  that  Uie  same  was  cor- 
rectly written,  that  he  cannot  add  thereto, 
or  diminish  therefrom ;  be  did  not  sign 
hereto,  as  he  said  he  could  not  write. 
His  honor,  the  said  judge,  signed  hereto, 
together  with  bis  counsellM-,  which  I 
certify. 

YaAaaAaTE. 
licentiate  Satimoji. 

In  the  presence  of  me, 

Fbakcisco  ds  Castro. 

[  Deposition  of  the  molatta  Fcfy,"] — ^In 
the  port  of  Spain,  on  the  same  day, 
month,  and  year,  hereinbeforeroentioned, 
bis  honor,  the  said  judge,  ordered  to 
be  brought  before  him  the  mulatta  Poly, 
the  slave  of  madame  Phipps,  residing  in 
this  district,  to  whom  hb  honor,  the  judge, 
by  means  of  the  interpreters,  his  counsel- 
lor being  also  present,  and  in  the  pre- 
sence of  me,  the  notary,  administered  the 
oath,indue  form,  on  God  our  Lord,  and  on 
the  Sign  of  the  Cross;  and  thereon,  she 
promised  to  relate  the  truth  of  all  what- 
ever she  might  know,  and  to  all  ques- 
tions that  might  be  put  to  her,  and  on 
her  being  interrogated  with  respect  to  the 
particulars  of  the  matter  that  has  been 
the  cause  of  the  institution  of  this  pro- 
cess, and  relative  to  tl)e  other  circum- 
stances thereof,  she  deposed  thereto,  that 
on  the  night  of  Saturday,  the  fourteenth 
of  the  present  month,  she,  the  deponent, 
was  at  a  house,  but  that  she  does  not  know 
the  name  of  the  street,  further  than  that 
it  is  in  the  way  or  road  loSt.  Ann's,  and  that 
several  were  there  celebrating  the  wakiag 
of  a  free  blaek  woman,  named  Anna  Side, 
that  towards  a  late  hour  in  the  evening,  at 
about  eleven  o'clock,  the  negro  Fraa- 
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clsco,  the  slave  of  Don  Manuel  Sorzano, 
ramc  there,  in  company  with  a  black 
woman.  That  Francisco  had  a  whip  in 
his  hand,  bnt  the  did  not  see  him  with 
any  knife,  that  all  of  them  were  chant- 
ing the  rosary,  which  tvas  first  recited  to 
them  by  a  Dutch  negro,  whose  name 
she  does  not  know,  and  that  Franci^o 
and  him'had  words  relative  to  the  chant- 
ing, but  that  she  did  not  understand 
what  WAS  said  by  them  to  each  other, 
from  her  not  knowing  the  Spanish  lan- 
guage, but  that  her  companions  told  her 
It  was  occasioned  by  the  chanting.  She 
further  deposed,  that  a  black  woman 
named  Delchy,  an  acquaintance  of  the 
deceased  negro  woman,  laid  hold  of 
Francisco,  to  push  him  out  of  the  house ; 
whereupon  Francisco  gave  her  a  cut  with 
his  whip ;  that  t>y  reason  of  her  having 
remained  in  the  mside  of  the  house,  she 
did  not  see  whether  Francisco  drew  any 
knife  in  the  street,  but  that  the  negro, 
Sanson,  camo  into  the  house,  with  a 
wound  near  one  of  his  eyes,  bleeding, 
who  said  that  FranciKO  had  wounded  him 
with  a  knife ;  that  early  in  the  morning, 
she,  the  deponent,  together  with  her 
companions,  Saly,  Suy,  and  with  the 
negroes  Stan,  Sipio,  and  Andres,  went 
awav  to(|cthcr;  that  the  latter  having 
staid  behind  with  Suy,  she  heard  Andres 
make  a  great  outcry,  crying  out,  oh  Lord ! 
she,  the  deponent,  then  turned  round, 
and  saw  Francisco  running  away,  towards 
the  court-yard  of  Don  Gasi^r  dc  la  Guar- 
dia,  that  tlicy  tlicn  went  to  Andres,  and 
when  they  all  uf  them  had  got  near  him, 
Ihey  found  tliat  said  Andres  was  already 
dead  with  a  severe  wound  in  his  heart 
having  bled  very  profusely  on  the  ground, 
and  that  they  all  of  them  immediately 
retired  to  their  respective  homes,  and  she 
declared  that  the  aforesaid  is  all  she 
knows,  and  is  the  whole  that  she  can 
depose,  in  reply  to  the  questions  that 
have  been  put  to  her,  and  tliat  the  whole 
thereof  is  tiulh,  on  the  oath  that  has 
been  administered  to  her,  and  she  con- 
firms and  ratifies  the  same,  and  in  case 
of  need,  she  will  repeat  it  afresh ;  tiiat 
she  is  seventeen  years  of  age';  the  afore- 
said deposition  was  then  read  over  to  her, 
and  she  declared  that  the  same  was  cor- 
rectly written ;  that  she  cannot  either  add 
hereto,  neither  can  she  diminish,  she 
did  not  sign  hereto,  as  she  said  she  could 
not  write,  but  his  honor,  the  said  judge, 
signed  hereto,  together  witli  his  coun- 
sellor, and  the  mterprctcrs,  which  i 
certify.  Ydarrarte. 

Licentiate,  Savinon. 

Luis  Niuell, 
Public  interpreter. 

DrEGO  Meant, 

Jun.  Interpreter. 

In  the  presence  of  me, 

Framcisco  i»e  Castro.     | 


In  the  port  of  Spain,  in  the  lamc 
day,  month  and  year,  aa  herein  before 
mentioned,  for  tlie  better  ascertaining 
thet  ruth,  with  respect  to  the  act  that  has 
given  rise  to  this  process,  bis  honor,  the 
said  judge,  ordered  to  be  brousht  before 
him.  Ham  a  negro  slave,  bewngiog  to 
Don  William  White,  residing  in  this  dis- 
trict, to  whom  bis  honor, the  said  kidge,  in 
the  presence  of  his  counsellor,  also  of  ttie 
interpreters,  and  of  me  the  notary,  aulmi^ 
nistcred  the  oath,  in  due  form,  on  God 
our  Lord,  and  on  the  Sign  of  the  Cross ; 
and  tiiereon,  he  promised  to  rehitc  the 
truth  of  all  whatever  lie  might  know,  in 
reply  to  all  questk)ns  tliat  might  be  put 
to  him;  and  on  his  being  interrogated 
witli  respect  to  the  matter  and  cause  of 
the  institution  of  this  process,  and  other 
circumstances  thereof,  he  de|H>9ed,  that 
on  Saturday  last  past,  at  about  eleven 
o'clock  at  night,  he  went  to  a  house,  but 
that  he  does  not  know  the  name  of  the 
street,  in  this  city,  where  several  persons 
were  celebrating  the  waking  of^  a  free 
black  woman,  named  Anna  Side,  where- 
at he  saw  the  ne^o  Francisco,  the  slave 
of  Don  Manuel  Sorzano,  with  a  whip  in 
his  hand,  but  he  did  not  observe  whe- 
ther he  had  any  knife  or  not  in  his  girdle, 
or  l>elt.  That  a  Dutch  black  was  chant- 
ing the  rosary,  together  with  his  com- 
panions, and  had  words  with  the  negro 
Francisco,  but  that  he,  the  deponent, 
did  not  understand  them,  as  not  being 
acquainted  with  the  Spanish  language  ; 
that  he,  the  deponent,  observ^  the 
negro  woman  Derty,  the  acquaintance  of 
the  deceased,  Anna  Side,  lay  hold  of 
Francisco,  to  push  him  out  of  the  house, 
in  consequence  whereof,  >aid  Francisco, 
gave  to  Herty  a  cut  with  his  whip ;  that 
some  of  the  parties  then  went  out,  and 
he  the  deponent,  with  others  remained 
within  doors,  that  he  the  deponent  heard 
several  of  them  say,  that  said  Francis- 
co, had  given  the  negro  Sanson  a  wound 
with  a  kuit'e  over  his  eye ;  that  at  two 
o^clock  in  the  morning  following,  he,  the 
deponent,  went  out  of  the  house  where 
they  had  been  cclebratinff  the  waking, 
in  company  with  Saly,  Caly,  Sui,  Sipioii 
and  Andres,  that  Andres  and  8ui  re- 
mained behind,  that  soon  aAerwards  he 
heard  an  outcry,  and  Sui  calling  them 
back,  that  he,  the  deponent,  with  the 
rest  returned  back,  when  they  found  An- 
dres lying  stretched  on  the  ground, 
with  a  severe  stab  in  his  breast,  already 
dead ;  that  Sui  told  them  that  it  was 
Francisco  that  had  killed  him.  He  fur- 
ther deposed,  that  he  does  not  know 
whether  any  miarrel  had  existed  lietwcen 
them.  That  tlie  aforesaid  is  all  that  he 
knows,  and  is  the  whole  that  he  can 
reply  to  the  questions  that  have  been  put 
to  huD,  and  tliat  Ihe  same  is  the  truth 
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OD  Uic  ottth  thai  has  been  admiDistered 
to  him,  aiid  be  confirmSy  and  ratifies 
the  same,  and  in  case  of  need  will  re- 
peat it  afresh ;  that  he  is  twenty-^ ight 
yearsofage.  His  aforesaid  deposition  was 
then  read  over  to  hiniy  and  he  declared 
that  tlic  same  was  correctly  written,  that 
lie  cannot  eilher  add  thereto,  or  diminish; 
be  did  not  sign  hereto,  as  he  said  that  he 
could  uol  write,  but  his  honor,  the  said 
judge,  signed  hereto,  together  with  his 
counsellor,  and  the  interpreters,  which  1 
certiiy. 

Ybarrarte. 
Licentiate,  Savinov. 

Lewis  Nihell, 

Public  Inlcrpretcl*. 
DiEOO  Meant, 

Jun.  Interpreter. 
In  the  presence  of  me. 

Francisco  de  Castro. 

{Deposition  of  the  negro  Sipion,'\ — Im- 
mediately afterwards,  for  the  purposes  as 
described  in  the  deposition  aforegoing,  his 
lionor,  tins  said  judge,  on  the  same  day, 
ordered  to  be  brought  before  him,  Sipion 
a  negro  slave  belonging  to  madam 
Pbipps,  residing  in  this  city,  to  whom,  in 
the  presence  of  his  counsellor,  and  by 
means  of  the  interpreters,  and  in  the 
presence  of  me,  the  notary,  his  honor 
administered  an  oath,  in  due  form, 
on  God  our  Lord,  and  on  the  Sign  of 
llie  Cross;  and  thereon,  he  promised 
to  relate  the  truth  of  all  whatever  he 
might  know,  in  answer  to  the  questions 
that  might  be  put  to  him ;  and  accord- 
ingly a  variety  of  questions  were  put  to 
him,  agreeable  to  the  tenor  of  the  mat- 
ter, or  cause,  of  \X\c  institution  of  this 
process,  and  the  other  circumstances 
thereof;  and  thereto,  he  deposed,  that 
on  the  night  of  Saturday  last  past,  he  the 
deponent,  went  to  a  house  in  this  city, 
but  docs  not  know  the  name  of  the 
street  said  house  is  situate  in,  where  se- 
veral persons  were  celebrating  the  wak- 
ing of  a  negro  woman,  named  Anna  Side ; 
which  luMise  stands  in  the  way  to  St. 
Ann*8,  in  which  said  bouse,  there  was  a 
negro  named  Francisco,  the  slave  be- 
longing to  his  honor  tlie  treasurer  of  this 
islaud,  with  a  whip  in  his  hand,  but  he 
did  not  see  whether  he  had  any  knife, 
or  not,  that  he  perceived  they  were 
chanting  the  rosary  in  the  Spanish  lan- 
guage, and  particularly  one  who  appear- 
ed to  him  to  be  a  Dutch  negro;  that  the 
chanting  having  ceased,  he  observed, 
that  Francisco  had  got  in  a  passion,  and 
that  he  was  quarrelling  with  the  one  who 
had  recited,  or  given  out  the  words ;  that 
he,  the  dc|Hinent,  did  not  know  the 
cause  of  the  quarrel,  from  his  not  un- 
derstanding the  Spanish  language,  but 
that  he  alter  wards  heard  it  eaS,  that 
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Francisco  had  opposed  the  chanting,  but 
for  what  reason  he  knew  not ;  that  they 
all  of  them  were  in  a  state  of  disturbance, 
and  the  negro  woman  Berty  went  up  to 
nrancisco  and  laid  hold  of  him,  pushing 
him  towards  the  street,  that  inconse- 
quence of  this,  Franscisco  lifted  up  bis 
whip,  and  gave  the  said  negro  woman, 
who  was  an  acquaintance  of  the  deceased, 
a  cut  with  his  said  whip ;  that  part  of  the 
people  that  were  there,  went  out  into  the 
street,  and  others  remained  in  tlie  house, 
as  did  he,  this  deponent ;  that  he  did 
not  see  said  Francisco  draw,  or  fight  with 
a  knife,  in  the  street  but  that  soon  af- 
terwards there  came  in  the  negro  Sanson 
with  a  wound  over  his  lefl  eye,  bleeding, 
who  said,  that  the  negro  Francisco  had 
wounded  him  with  a  Knife ;  that  aliout 
two  o'clock  in  the  morning,  of  the  day 
followine,  they  all  went  out  of  the  house 
where  they  had  been  celebrating  the 
^"^^i^Si  to  g<>  to  their  respective  homes ; 
he,  the  deponent,  with  Saly,  Paly,  Sui 
and  Andres,  were  in  com])any  togetner, 
going  towards  their  own  homes;  that 
those  who  were  going  on  before  with 
him,  the  deponent,  heard  outcries,  and 
be  heard  the  said  Sui  calling  out  to 
tliem  ;  that  they  immediately  returned 
back  to  the  place  where  the  said  Sui  was 
calling  out  to  them,  when  tbey  foimd 
Andres  lying  on  the  ground,  with  bis 
mouth  upwards,  already  dead,  with  a 
severe  wound  in  the  left  side  of  his  said 
breast ;  that  the  aforesaid  Sui  told  him, 
the  deponent,  and  also  tlie  rest  tliat  were 
there  present,  that  Francisco  bad  killed 
Andres;  tliat  he,  the  deponent,  is  ig- 
norant whether  any  quarrel  had  ever 
happened  bet  wen  Francisco  and  Andres, 
ami  tliat  the  aforesaid  is  all  that  he 
knows,  and  that  he  can  depose  in  reply 
to  the  questions  tliat  have  been  put  to 
him,  and  is  the  whole  truth  on  toe  oath 
that  has  been  administered  unto  him,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  afresh,  and 
tliat  he  is  twenty-four  years  of  age.  His 
aforesaid  deposition  was  then  read  over 
to  him,  and  he  deposed,  that  the  same 
was  correctly  written,  that  he  cannot 
cither  add  thereto,  or  diminish.  He  did 
not  sign  hereto,  as  he  said  he  could  not 
write,  but  his  honor,  the  said  judge, 
signed  hereto,  togetlicr  with  his  coun- 
sellor, and  also  the  interpreters,  which  I 
certify. 

Ybarrarte. 
Licentiate,  Savinov, 

Lewis  Nihell, 

Public  Interpreter. 

Diego  Meany, 

Jun.  Interpreter. 
In  the  presence  of  me. 

Francisco  de  Castro, 
Notary  PubUc. 
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[Deposition  of  Vicente  FerrtrA  In 
the  Port  of  Spahiy  in  this  island  ofTrini- 
dady  on  the  twentieth  day  of  August,  in 
the  year  one  thousand  seven  hunmd  and 
ninety :  H'n  honor,  the  judge  of  the  first 
election,ordered  to  be  brought  before  hinii 
Vicente  Ferrer  a  sailor,  belonging  to  the 
Guarda  Costa  or  coasting  vessel,  of  this 
porty  and  to  whom,  the  said  judge,  his 
aforesud  counsellor  being  there  present, 
and  in  the  presence  of  me  the  notary, 
administerea  an  oath  in  due  form,  on  God 
our  Lord,  and  on  the  Sign  of  the  Cross ; 
and  thereon  lie  promised  to  relate  the 
truth  of  all  whatever  he  might  know,  in 
reply  to  the  questions,  that  might  be  put 
to  bim  ;  and  accordingly,  on  his  being  in- 
terrogated relative  to  the  matter  or  cause 
of  the  institution  of  this  process,  and  the 
other  circumstances  thereof,  he  pro- 
mised to  reply  to  the  following  interroga- 
tories: 

lit  On  him,  the  deponent,  beine  in- 
terrogated, whore  he  was  on  tlie  said  Sa- 
turday night,  and  with  whom  lie  had 
conversed  and  been  in  company,  he  re- 
plied, that  he  bad  remained  on  board  the 
said  Guarda  Cnsta  or  coasting  vessel,  the 
whole  of  that  night ;  he  thus  replied  to 
this  Question  ;  on  his  being  questioned, 
whettier  he  knew  the  negro  Francisco, 
the  slave  belonging  to  Dun  Manuel  Sor- 
zano,  he  deposed,  that  he  did  know  him, 
from  his  being  a  shipmate  of  him,  the 
deponent;  he  thus  Teplie<1  to  this  ques- 
tion ;  on  his  being  questioned  whether 
the  said  Francisco  came  on  board  the 
said  Guarda  Costa  or  coasting  vessel,  dur- 
ing the  whole  course  of  the  night  of  said 
Saturday,  he  deposed,  that  at  twelve 
o'clock,  of  that  said  night,  he  had  not 
then  come  on  boan),  neither  had  he  at 
three  o*clock  in  the  morning  of  the  fol- 
lowing dav,  as  he  the  deponent  had  laid 
awake  till  the  said  perioa  of  tine ;  that 
very  early  in  the  morning  about  day 
break,  he,  the  deponent,  saw  Francisco 
on  deck  with  different  cloUicsor  dress  on, 
than  wliat  he  had  gone  ashore  in  ;  lie 
thus  replied  to  this  question;  on  his  being 
questioned,  with  respect  to  the  aclionij, 
or  any  words  that  were  used  or  utter- 
ed by  Francisco,  on  that  same  morn- 
ing, or  what  else  he  might  know,  whe- 
ther the  said  Francisco,  had  been  the 
aggressor  and  perpetrator  of  the  murder 
of  a  certain  negro,  that  was  committed 
on  the  said  night  of  Saturday  or  early  in 
the  following  morning  ;  he  deposed,  that 
he,  the  deponent,  being  on  board  the  said 
Guarda  Costa  or  coastmg  vessel,  in  the 
morning,  breakfasting  on  some  suiip, 
Francisco  saw  the  king's  boat,  whereupon 
the  said  Francisco,  began  to  tremble  m  a 
very  violent  manner,  and  said  to  him, 
the  deponent,  "  Oh  !  tlicy  arc  coming 
for  me  !  "  whereupon  he,  the  deponent, 


insinuated  designrdly,  that  the  said  Fran- 
cisco had  been  the  person  who  had  been 
guilty  of  the  crime ;  but,  that  be  might 
not  continue  to  be  so  agitated,  he,  the 
deponent,  to  encoura^  him  said, "  don't 
be  alarmed,  the  boat  is  not  comins  here, 
it  is  going  on  board  a  sloop,  to  search  her." 
He,  the  deponent,  also  observed,  that 
Francisco  let  fisll  the  spoon  out  of  his 
hand  with  which  he  was  eating  his  soup, 
into  his  plate  or  dish.  That  the  kin^s 
i)oat  havmg  come  on  board,  and  fastened 
along  side,  Francisco  rose  up,  and  went 
down  into  the  hold,  to  fetch  his  clothes ; 
that  accordingly  the  chief  officer,  Cas- 
tillo, havinj;  come  on  board,  in  the  boat, 
took  Francisco  ashore  with  him ;  that  one 
of  the  deponent's  ihipmates  went  down 
into  the  holdt  and  in  the  place  where 
Francisco  had  been,  he  (bund  or  picked 
iip  hit  knife,  and  having  brought  it  up 
on  deck,  they  all  of  tbem  proposed  tha 
iieaving  it  overboard :  saying  **  this  knife, 
or  this  devil,  let  it  be  thrown  awdy ;  *' 
that  the  said  knife  was  full  of  stains ;  and 
this  deponent  dedared  that  this  ia  all 
he  knows,  and  is  all  that  he  can  say,  in  re- 
ply to  the  questions  that  have  been  put  to 
iiiro,  and  is  the  whole  truth,  on  the 
oath  that  has  been  administered  to  him; 
and  he  ratifies,  and  confirms  the  same, 
and  in  case  of  need  will  repeat  the  same 
afresh  :  that  he  is  twenty-four  years  of 
a^,  and  he  signed  hereto,  together  with 
his  honor  the  said  judge,  and  his  coun- 
sellor ;  and  on  his  afbresaki  deposition 
being  read  over  to  him,  he  declared  the 
same  to  be  correctly  writteUi  which  X 
certify. 

YBARmARTB. 

XJcetHiate  8a  v  mo  v. 

ViCeNTE  FERmEK. 

In  the  presence  of  ine 

FaAKc.  DE  Castro,  Notaiy  Public. 

[Deposition  of  Juan  Bentancurt,']  Im* 
mediately  afterwards,  for  the  purpose 
of  discovering  and  ascertaining  the  truth 
of  the  matter  on  which  these  proceedings 
,  arc  carried  on  :  His  honor,  the  said 
judge  of  the  first  election,  ordered  to  be 
brought  before  him,  Juan  Bentancurt,  a 
sailor  belonging  to  the  Guarda  Costa  or 
coasting  vessel,  to  whom,  in  the  presence 
of  his  counsellur  and  of  me,  the  notary, 
his  honor  administered  the  oath  in  due 
form,  on  God  our  Lord  and  on  the  Sign 
of  the  Cross  ;  and  thereon  he  promised 
to  relate  the  truth  of  all  whatever  he 
might  know,  and  to  all  wliatcver  ques- 
tions might  be  put  to  him ;  and  on  his 
being  interrogated  with  respect  to  the 
matter  or  cause  of  the  institution  of 
this  process,  and  with  respect  to  the 
other  circumstances  thereof-*He  depos- 
ed, that  he,  the  deponent,  was  on  board 
the  Guarda  Coata  or  coasting  vessel,  on 
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the  nichl  of  last  Saturday ;  that  at  nine 
o'clock  he  retired  to  rest,  and  did  not  get 
up  till  tlie  niomine;  that  when  he  went 
to  bedy  the  negro  Francisco,  ttie  slave  of 
Don  Manuel  Sorzano,  his  shipmate  on 
board  the  said  Guarda  Costa  or  coasting 
vessel,  was  not  seen  on  board  by  him, 
neither  did  he  see  him  till  the  hour  of 
seven  o'clock,  of  Sunday  momins ;  and 
that  he  does  not  know  whether  the  said 
Francisco  slept  on  board  or  on  shore,  and 
that  he,  the  deponent,  has  heard  it  re- 
ported, that  Fancisco  had  killed  a  man, 
which  murder  was  committed  a  few  days 
ago  ;  and  notwithstandine  several  other 
questions  were  put  to  this  aeponent,he  de- 
posed, that  he  did  not  know  any  thing 
more  and  that  his  said  deposition  is  all  that 
he-can  say,  in  reply  to  the  miestUMiSy  that 
have  been  put  to  him,  relative  to  this 
matter,  and  that  the  same  is  truth,  on  the 
oath  that  has  been  administered  unto 
him ;  and  he  confirms  and  ratifies  the 
same,  and  in  case  of  need  will  repeat  it 
afri»h :  that  he  is  twenty-two  years  of 
age,  and  his  aforesaid  oeposition  was 
then  read  over  to  him,  anu  he  deposed 
that  the  same  was  correctly  written,  and 
that  he  cannot  add  thereto  or  diminish, 
and  he  signed  hereto,  together  with  his 
honor  the  said  judge,  and  his  counsellor, 
which  I  certify. 

Ybarrabtc. 
Licentiate  Savinon. 

Juan  Behtancurt. 
In  the  presence  of  me 
FaAVcisco  DE  Castro, 
Notary  Public. 

[Deposition  of  the  Nem  Woman 
Andrea."]  In  the  Port  of  Spain,  ka  this 
windward  island  of  Trinidad,  on  the 
twenty  first  day  of  the  month  of  Aiigust, 
in  the  year  one  thousand  seven  hundred 
and  ninety :  his  honor,  the  judge  of  the 
first  election,  ordered  to  be  brought  be- 
fore him  the  negro  woman,  named 
Andrea,  the  slave  of  Don  Caspar  de  la 
Guardia,  to  whom  his  honor,  the  said 
judge,  by  means  of  the  interpreters 
(there  hemg  also  present  his  counsellor, 
and  in  the  presence  of  me,  the  notary), 
administered  the  oath  in  due  form,  on 
God  our  Lord,  and  on  the  Sign  of  the 
Cross ;  and  thereon  she  promised  to 
relate  the  truth  of  all  whatever  she 
might  know,  and  to  the  questions  that 
might  be  put  to  her;  and  on  her  being  in- 
terrogates with  respect  to  the  matter  or 
cause  of  the  institution  of  this  process, 
and  with  respect  to  the  other  circum- 
stances thereof,  she,  the  deponent,  to 
the  sundry  questions  that  were  proposed 
to  her,  deposed  as  follows :  that  with 
respect  to  what  is  said  in  her  summons, 
ana  the  deposition  wherein  her  name  is 
mentioned,  the  contents  Uiereof  jtfc  tnie; 


Irer  fellow-servant  Madalena,  bavine 
spoke  the  said  words  to  her,  as  expressed 
therein,  that  the  way  how  slie,  deponent, 
came  to  know  that  the  negro  Franciso>, 
the  slave  of  his  honor,  the  treasurer  of 
this  port,  had  committed  a  murder  was, 
from  her,  the  deponent,  being  a-bed  in 
her  own  room,  m  her  master's  bouse, 
that  is  to  say,  in  the  hall,  she  heard  out- 
cries in  the  street,  such  as  ^  Oh  Lord  !  ^ 
**  Oh  God  I"  and  the  bbwk  woman  Say 
kept  saying,  '*  They  have  killed  him, 
Andres  is  dead ! "  that  she,  the  deponent, 
gnt  up,  together  with  MadaleIU^  and 
went  out  into  the  court-yard,  where  she 
heard  the  negro  Francisco  say,  '<  Here, 
here,  Magdalena,  come  here,  my  girl ;  '^ 
that  accordingl  V,  she  went  towards  where 
Francisco  stood,  with  Madalena,  behind 
the  palisades ;  then  she,  the  deponent, 
went  out  of  the  door  of  the  court-yard  to 
see  what  had  happened.  That  there,  in 
the  middle  of  the  street,  near  her  own 
house,  the  found  the  oesro  Andresp 
whom  she  very  well  knew.  Tying  on  the 
ground  with  his  face  upwvds,  with  a 
deal  of  blood  that  had  issued  from  him, 
and  dt&d.  That  with  respect  to  her  hav- 
ing heard  the  bhick  women  Sul  and  Saly 
say,  that  it  was  the  negro  FranciKo,  the 
slave  of  his  honor  the  treasurer,  that  had 
killed  Andres,  that  this  report  she,  the  de- 
ponent, heard  solely  from  the  mouth  of 
Saly,  the  slave  of  madam  Jervis,  and  did 
not  hear  Sui  report  it.  That  immediate- 
ly af^rwards,  she,  the  deponent,  took  to 
her  heels,  and  went  home  ;  and  she  de- 
posed, that  she  knew  nothing  more. 
And  this  her  aforesaid  depositbn  Is  all 
that  she  knows,  and  is  all  that  she  can 
depose  m  answer  to  the  qucstkins  that  have 
been  put  to  her,  and  is  the  whole  truth, 
on  the  <Milh  that  has  been  admimslered 
unto  her,  and  she  confirms  and  ratifiea 
the  same,  and  in  case  of  need  will  r^>eat 
it  afipesh :  that  she  is  between  thirty- 
four  and  thirty*five  years  of  age:  this  her 
said  depoution  was  then  read  over  to 
her,  and  she  deposed,  that  the  same  was 
correctly  written,  that  she  cannot  either 
add  thereto  or  diminish  :  she  did  not  sign 
hereto,  as  she  could  not  write.  His 
honor,  the  said  judge,  signed  hereto,  to- 
gether with  his  counsellor,  and  the  inter- 
preters, which  I  certify. 

Ybabsabte. 
Licentiate  Savinok. 

Lewis  NinsLt,  Inter- 
preter. 

DiBGo  Mean  Y,  jun.  In- 
terpreter. 

In  the  presence  of  me 
Francisco  de  Castro, 
Notary  Public. 

Depositbn  of  Mateo  %  sailor.J^On  the 
aforesaid  day  month  an^  year,  for  the 
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clue  oxamination  and  ascerUining  the 
trulli  of  the  facts  aud  crime,  whereon 
this  criiuioal  cause  is  foiiixledy  his  honor, 
the  said  judge  ol'tlie  first  election,  caused  to 
be  brought  bufore  hini  Mateo,  a  sailor 
belongiiijg;  to  the  Guarda  Costa  or  coasti  ng 
vcsserorthis  port,  to  wlioa  his  honor 
Uie  judge,  in  the  presence  of  me  the 
notary,  and  his  counsellor  likewise  being 

J  present,  administered  tlie  oatli  in  due 
brm,  on  God  our  Lord,  and  on  the  Sign 
of  the  Cross,  and  Ihoreon  he  fmimiscd 
to  relate  the  truth  of  all  whatever  he 
might  know,  and  to  the  questions  that 
might  be  put  to  him ;  and  on  his  being 
interrogated  with  respect  to  the  mailer 
ami  cause  of  the  institution  of  this 
lirocess,  he  deposed,  tluit  he,  Uie  de- 
ponent, had  remained  on  board  the  said 
Guarda  Cosla  or  coastins  vessel  during 
the  night  of  Saturday,  the  fourteenth  of 
the  present  month,  and  that  it  wa^  his 
turn  to  watch  from  one  oVlock  till  two 
o'clock  in  the  morning  of  the  fifteenth  of 
the  present  month;  tliat  he  did  not  see 
Francisco,  the  slave  of  Don  Manuel  Sor- 
Kano,coroe  on  board  previousto  that  time, 
and  that  he  does  not  know  whether  he 
vras  on  board  or  not,  but  that  the  whole 
of  the  crew  had  said  that  Francisco  had 
been  on  shore  till  four  o'clock  in  the 
momiag ;  that  at  the  eipiration  of  his 
watch  he  went  to  bed  till  morning,  and 
until  it  was  quite  light,  that  he,  the  de- 
ponent, then  went  to  the  forecastle  and 
then  saw  Francisco  stretched  out  below 
asleep  and  quite  naked,  that  he,  the  de- 
ponent, called  to  him  and  bid  him  dress 
nimself;  that  Francisco  then  sot  up 
and  put  on  a  short  waistcoast,  although 
there  lay  by  his  side  the  same  things 
that  he*  had  gone  ashore  in,  which 
urere  tied  up  in  a  handkerchief  all  over 
dirt;  that  a  little  time  allcrwards 
the  cook  gave  to  Francisco  a  plate  of 
aotip,  whctt  he,  the  deponent,  went 
and  sat  down  bv  him  on  the  deck, 
as  was  their  usual  custom,  as  both  be- 
longed to  the  same  mess ;  and  whilst  they 
were  at  breakfast,  said  Francisco  saw  the 
chief  oflicer,  Castillo,  coming  on  board 
in  his  boat,  when  he  immediately  began 
to  tremble  very  much  and  the  spoon  fell 
out  of  bis  hand  into  the  plate ;  that  said 
Francisco  lc1\  off  eating,  got  up  and  went 
down  under  the  forecastle ;  that  the  said 
officer,  CasUllo,  then  came  un  board  and 
caused  Francisco  to  be  bound,  and  then 
took  him  ashore ;  that  subsequent  there- 
to, he,  tbe  deponent,  went  down  into 
the  hold  in  that  part  where  Francisco 
had  lain  asleep,  as  aforesaid,  and  there 
found  his  knife ;  that  he,  the  deponent, 
on  communicating  the  same  to  the  rrew 
on  board,  ihcy  all  of  them  cried  out, 
heave  the  knife  overboard  into  the  sea, 
for  i^  is  reported  on  shoie,  that  a  man 


has  been  killed,  and  |frobably  it  may 
have  been  done  with  this  kuilie  as  it  in 
all  over  dirt;  that  accordingly,  lie,  the 
deponent,  hove  the  knife  overboard: 
and  he  deposed,  that  the  aforesaid  is  all 
that  he  knows,  and  is  all  tliat  he  can  say 
in  re  pi  V  to  the  questions  that  have  been 
put  to  him,  and  tlmt  the  whole  thereof 
IS  the  truth  on  the  oath  that  has  been 
administered  to  him,  and  he  confirms 
and  ratifies  the  same,  and  in  case  of  need 
will  repeat  it  afresh ;  that  lie,  the  de- 
ponent^ is  about  twenty-three  years  of 
age,  a  little  more  or  less :  and  on  his  said 
deposition  being  read  over  to  him,  lie 
declared  that  it  whs  correctly  written, 
that  he  cannot  either  add  thereto  or  di. 
minish,  he  did  nut  si^n  ttie  same  as  lie 
said  he  could  not  write,  his  honor  the 
said  judge  signed  hereto,  together  willi 
Ids  counsellor,  which  I  certify, 

Ybariurte. 
Licentiate  Savinon. 

In  the  presence  of  me 

FuAKcisco  DB  Castro. 
Notary  Public. 

Deposition  of  Framckco  Je  Larr^uiia.} 
In  the  Fort  of  Spain,  on  tlie  twenty-third 
day  of  the  month  of  August,  in  the  year 
one  thousand  seven  hundred  and  ninety, 
his  honor  the  judge  of  the  first  election, 
ordered  personally  to  appear  before  him 
Francisco  de  Larrando,  master  of  the 
Guarda  Costa  or  coasting  vessel  belong- 
inj;  to  this  port,  to  whom  his  honor,  the 
said  judge,  in  the  presence  of  roe,  the 
notary,  administered  an  oath  in  due 
form,  on  God  our  Lord  and  on  the  Sign 
of  the  Cross,  and  thereon  he  promised  to 
relate  Uie  truth  of  all  wliatcvcr  ho  might 
know,  and  also  to  the  qiiestions  tnat 
might  be  put  to  him;  and  on  his  bcin^; 
interrogated  relative  to  the  matter  or 
cause  of  tlie  institution  of  this  process, 
and  with  respect  to  tbe  other  circum- 
stances, as  descrilicd  in  this  first  exami- 
nation of  the  suntlry  parties,  he  deposed, 
tliat  at  nine  o'clock  at  night  of  the  four- 
teenth of  the  present  month,  he,  the  de- 
ponent, onleied  tbe  boat  belonging  to 
the  Guarda  Costa  or  coasting  vessel  to 
be  made  fast  to  the  stern,  and  that  he 
asked  such  of  the  crew  tliat  were  on 
board,  who  were  missing  or  that  wore 
on  shore  ?  they  all  of  them  said  that  the 
negro  Francisco  only,  the  slave  to  Don 
Manuel  Sorzano ;  that  he,  the  deponent, 
then  reeulated  the  watch,  and  retired  to 
rest  at  the  aforesaid  hour  of  nine  o'clock 
until  the  morning,  when  he  found  Fran- 
cisco on  l)oard ;  that  he,  the  deponent, 
does  not  know  at  what  time  said  Fran- 
cisco came  on  board,  neither  lias  he 
lieard  it  from  any  of  the  people  tiiat  were 
on  board ;  and  although  his  honor,  the 
said  judge,  put  a  variaty  of  other  que&lious 
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to  him,  he  constantly  replied,  thtit  he  i 
knew  nothing  more  than  what  he  had 
deposed,  as  herein  before  inserted^  and 
he  deposed  to  the  same  beine  the  truth 
on  the  oath  that  has  been  administered 
unto  him,  and  he  confirms  and  ratifies 
the  same,  and  in  case  of  nee<l  will  repeat 
it  afresh ;  that  he,  the  said  deponent,  is 
fifty-five  years  of  ago ;  his  aforesaid  de- 
position was  then  read  over  to  him,  and 
he  deposed  that  the  same  was  correctly 
written,  that  he  cannot  cither  add  there- 
to or  diminish,  and  be  siened  hereto  to- 
gether with  his  honor  the  said  judge, 
whicii  I. certify, 

Ybarrartb. 
Licentiate  Savinon. 

PRANCISCO  DS  LaRRAMDO. 

In  the  presence  of  me 

Francisco  de  Castro. 
Notary  Public. 

Deposition  of  the  Black  Woman  Pata 
de  Jamon  or  Fig^s  Foot,'] — In  the  Port  of 
Spain,  in  tliis  windward  island  of 
Trinidad,  on  the  twenty- fourth  day  of 
the  month  of  August,  in  the  ycai  one 
thousand  seven  hundred  and  ninety,  his 
honor,  tlie  said  iudge  of  the  first  election, 
ordered  personsdly  to  appear  before  him 
in  his  court,  Isabel  de  Urrestra,  alias 
Pata  de  Jamon  or  Pig's  Fool,  to  whom 
his  honor,  the  said  judge,  in  the  presence 
of  me,  the  notary,  administered  an  oath 
in  due  form,  on  God  our  Lord  and  on 
the  Sign  of  the  Cross,  and  thereon  she 
pitmiised  to  relate  the  truth  of  all  what- 
ever she  might  know,  in  reply  to  the 
questions  that  might  be  put  to  her;  and 
on  her  being  interrogated  with  respect  to 
the  matter  and  cause  of  the  institution 
of  this  process,  and  other  circumstances 
thereof,  she  deposed,  that  on  Saturday 
the  fourteenth  day  of  the  present  month, 
she,  the  deponent,  from  the  time  of 
evening  prayer  or  Ave  Maria  until  eight 
o'clock  at  night,  was  at  a  house  where 
sundry  persons  were  celebratinga  waking, 
but  that  she  does  not  know  the  name  of 
the  street,  but  knows  well  that  it  was 
over  the  body  of  a  deceased  black  woman ; 
that  a  certain  Dutch  negro  named 
Andres,  who  was  also  there  at  the  said 
waking,  began  to  chaunt  the  rosary,  that 
he  accordingly  chaunted  it  with  her  the 
deponent,  and  with  se%'eral  other  persons; 
she  further  deposed,  that  a  short  time 
before  they  had  finished  the  Litanies, 
Francisco,  the  black  slave  of  his  honor 
the  treasurer,  disturbed  and  quarrelled 
with  them,  telling  the  Dutch  black 
Andres,  who  recited  or  gave  out  the 
words,  that  it  was  not  customary  to 
chaunt  the  Litanies  to  dead  persons,  to 
which  said  Andres  made  answer^  let  us 
chaunt  them,  fur  such  is  the  ctntom 
of  my  country ;    that  Fn^idsoo  kept 


wmngling  with  sakl  Andres  who  rtfcitedf 
and  high  woirds  ensued  between  them, 
till  finally^  Francisco  threw  or  struck  the 
said  Andres,  the  reciter,  to  the  ground ; 
that  said  Francisco  then  left  bim,  and 
immediately  afterwards  struck  at  an 
English  black  Mfoman,  but  did  not  Teach 
her ;  she  further  deposed,  that  sM  Fran- 
cisco then  went  out  into  the  street  with 
a  stick  in  bis  hand  with  an  iron  spike  at 
the  end  thereof,  and  that  she,  the  de- 
ponent well  knows  FrtmciscD,  and  also 
knows  that  when  at  any  time  he  may 
have  had  a  draught  of  brandy,  he  be- 
comes mad  ami  much  addicted  to  quarrel- 
ing ;  that  in  oonsequenee  of  his  having 
disturt)ed  their  chauntins,  she,  thfe  de- 
ponent, went  home,  ana  that  this,  her 
aforesaid  deposition,  is  all  that  sbe  knows, 
and  is  all  that  she  can  depose  in  reply 
to  the  questions  that  have  bean  put  to 
her ;  abd  Chat  the  same  Is  the  truth  on 
the  oath  that  has  been  administered  unto 
her,  and  she  confirms  and  refMes  the 
same,  aod  in  ease  of  need  will  repeat  il 
afiresh;  she  further  deposed,  that  she  ia 
twenty-six  years  of  age  a  little  more  or 
less ;  her  said  depositiori  was  then  read 
over  to  her,  and  she  declared  thai  she 
cannot  either  add  thereto  or  diminish, 
she  did  not  sign  hereto  as  she  sakl  she 
could  not  write,  but  his  honor  the  said 
judge  signed  hereto,  whk;h  I  certi^, 

Ybarrart£. 
Licentiate  Savinon. 
In  the  presence  of  me 

Francisco  na  Castro. 
Notary  Public. 

NoteJ]-— There  personally  appeared  in 
the  court  of  his  honor  the  judge  of  the 
first  election,  the  of&oer  of  the  said 
judge,  who  declared,  that  he  had  sought 
after  the  Dutch  negro,  who  recilcd  or 
gave  out  the  words  of  tlie  rosary,  at  the 
celebration  of  ttie  waking,  as  before 
described  in  these  proceedings,  and  he 
deposed  furtlier,  that  he  had  been  in- 
formed by  several  persons^  thai  the 
aforesaid  negro  Andres  was  absent  from 
this  island,  having  gone  on  a  fishery ; 
the  said  officer  signed  hereto^  together 
with  me,  the  notary,  which  I  certify, 

Juan  Manuel  La RAAeoiTi At 
CAsrao. 

Decree.'] — ^Having  didy  perused  and 
considerea  the  aforegoing  proceedings, 
the  next  legal  step  to  be  aeopted  must 
be,  to  take  the  examination  or  confession 
of  the  criminal  Francisco,  at  the  same 
time  charging  him  with  the  crime  he  is 
accused  of,  according  to  the  evidence 
taken  and  received,  as  described  in  the 
aforegoing  proceedings,  to  propose  fresh 
questions  to  him,  ana  again  to  admonish 
and  exhort  him,  as  may  be  suitable  and 
proper,  and    when  aceompUshedi  the 
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vrooe«ding9  to  be  prcieiited  ■nd  Imid 
Mfore  his  liooor  the  judge  of  the  first 
election,  who  has  thus  pronounced  and 
decreed,  and  has  signed  oereto  with  the 
assent  of  his  counsellor  aforesaid,  in  the 
Port  of  Spain,  in  this  island  of  Trinidad, 
oo  the  twent  j-sixth  day  of  the  month  of 
August  in  the  year  one  thousand  seven 
hundred  and  ninety, 

IBAaKAaTS. 

licentiate  Savinom. 

In  the  presence  of  me 

FaAVcisco  DB  CAsrao. 

Eiamination  or  Confession  of  the 
criminal  JPrMciieo.] — ^In  this  Port  of 
Spain,  in  the  windward  island  ofTrinidad, 
CO  the  twentjr-eighth  day  of  the  month  of 
August,  in  the  year  one  thousand  seven 
himdrcd  and  ninety,  his  honor  the  said 
judge  of  the  first  election,  oidered  per- 
tonally  to  be  brousht  before  him  in  his 
tribunal,  a  man  wno  is  a  prisoner  in  the 
nml  prison,  to  whom  bis  honor  the 
judge  administered  an  oath,  his  aforesaid 
counsellor  being  also  present,  and  in  the 
presence  of  me  the  notary,  which  said 
oath  was  in  due  form  accepted  by  the 

Sisoner,  on  God  our  Lord  and  on  the 
gn  of  the  Holy  Cross,  who  thereon 
iwomised  to  declare  the  truth  to  all  such 
questions,  and  cross  questions,  and  ad- 
monitions  as  might  be  addressed  to  him ; 
firstly,  on  his  being  questioned  with 
respect  to  his  name,  of  what  place  he  is 
a  native,  and  where  resident,  his  station 
or  employ  in  life,  his  state  (that  is  to 
say  whether  married  or  single),  what  re- 
ligion he  professes,  by  whom  he  has  been 
committed  as  a  prisoner,  what  may  be 
the  cause  of  his  imprisonment,  and  of 
what  age  he  might  be  of ;  he  deposed 
thereto,  that  his  name  is  Francisco,  and 
that  he  is  a  native  of  the  district  of 
Curiepe,  in  the  province  of  Caraccas,  that 
he  resided  in  this  port,  or  city,  in  con- 
sequence of  his  being  the  slave  of  his 
honor  Don  Manuel  Sonano,  who  also 
resides  in  this  place,  that  his  station  or 
employ,  is  that  of  a  sailor,  and  is  un- 
married, that  he  professes  the  Roman 
Catholic  Apostolic  relieion,  that  he  was 
committed  to  prison  by  his  honor  the 
judge,  before  whom  he  is  now  brought, 
that  the  cause  of  his  imprisonment  is  the 
report  of  his  being  guilty  of  murder,  and 
that  he  is  nineteen  years  of  age ;  under 
these  circumstances  for  the  due  and  legal 
cont'muance  of  this  process,  his  honor 
pronounced  that  he  was  bound  to 
nominate  on  the  behalf  of  the  prisoner, 
a  procurator  or  guardian,  and  accordingly, 
on  the  behalf  of  the  said  negro  Francisco 
to  avoid  any  nullitv  or  irreeularity  in  the 
proceedings,  his  honor  the  judge,  no- 
minated Don  Francisco  Lubault  as  pro- 
curator,  he  being  one  duly  admitted. 


who  in  case  of  acceptance  to  fulfil  said 
charge  on  oath^  may  attend  the  examina- 
tion or  confession  of  the  criminal,  and 
concert  with  him  all  other  matters  in  his 
defence ;  and  in  pursuance  of  this  the 
decree  of  the  said  judge,  pronounced  on 
the  aforesaid  day  month  and  year,  his 
honor  signed  hereto,  together  with  his 
counsellor,  which  I  cerUTy, 

YBAaaABTB. 

Licentiate  Savinom. 

FaAllCISCO  DB  CA€TaO. 

Voiifieation  to  the  Procurator  and  his 
Affi(Unit,}—lmmtdhtt\y  afterwards  Don 
Francisco  Lubault  personally  appeared  in 
thepresenceof  his  honor  the  said  judge,  in 
conscouence  of  his  bavins  been  summon- 
ed in  Que  form,  by  me  the  notary ;  who 
declared,  that  he  was  willing  to  accept, 
and  accordingly  by  virtue  ot  this  his  de- 
claration, he  accepted  the  charge  con- 
ferred on  him,  in  manner  as  herein  be- 
fore inserted,  which  was  duly  notified  to 
him  by  me  the  notary,  and  he  made 
oath,  that  he  would  fulfil  the  said  charge 
truly  and  faithfully,  and  he  signed  here- 
to, together  with  his  honor  the  said 
judge,  which  I  certify, 

YSABaAaTB. 

FaAMcrsco  Lubault. 
Fbancisco  DB  Castbo. 

Tutelage  of  the  Criminal^  cot^erred  by 
Autkoriiy  rf  the  JudgeA^lu  the  Port 
of  Spain,  on  the  same  day  month  and 
year,  his  honor,  the  said  judge  of  the 
first  election,  declared  that  by  virtue  of 
these  presents,  he  conferred  the  charge 
of  procurator  or  guardian,  ad  litem  crimi- 
nalem  vet  ad  litet^  on  the  behalf  of  the 
said  Francisco,  a  criminal  and  a  minor, 
on  Don  Francisco  Lubault  to  act  as  pro- 
curator or  guardian,  nominated  by  nim 
the  said  judge,  as  aforesaid;  and  he 
hereby  confers  on  him  full  and  ample 
power,  as  far  as  legally  requisite  and  ne- 
cessary, that  he  may  either  by  himself, 
or  by  the  means  of  any  substitutes  who 
may  be  empowered  by  him,  act  and 
adopt  every  legal  measure  that  may  be 
proper  and  suitable  to  revoke  said  sub- 
stitution, and  to  depute  others  afresh  to 
transact  in  all  cases,  in  defence  of  the 
said  minor  in  this  criminsl  process  that 
has  been  instituted  against  him,  and  to 
appear  on  his  behalf  in  court  against  all 
whomsoever  he  can  or  may  have  to  op- 
pose in  due  form  of  law,  and  to  plead 
and  prefer  on  the  said  behalf  petitions, 
protests,  solicitations,  accusations,  alle- 
gations, demurs,  denials  and  conclusions; 
also  to  produce  and  present  documents, 
writings,  witnesses,  and  evidence  on  this 
behalf,  to  demand  the  benefit  of  restitu- 
tion of^damages,  and  to  act  in  all  and  every 
respect  as  he,  the  minor,  could  or  might 
do^  wereheofagei  without  any  reslric- 
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tion  whatever,  with  full  free  and  general 
acl ministration ;  and  for  the  whole  as 
aforesaid,  and  in  every  occurrence  or 
event  herefrom  said  procurator  or  guardian 
is  hereby  empowered,  and  his  honor  the 
said  judge  for  the  purposes  aforesaid  in- 
terposes his  authority  and  judicial  decree, 
and  he  signed  these  presents ;  the  wit- 
nesses hereto  being  Don  Juan  Bentura 
Yndave,  Don  Josef  Troncozo  and  Don 
Antonio  Mexias,  all  of  them  present  and 
residing  in  this  city. 

Pedro  de  Ybarrarte. 
Frakcisco  be  Castro. 

Examination,  or  Confession  of  the 
Criminal  Francisco.^— In  continuation, 
his  honor  the  said  judge,  together  with 
his  assessor  or  counsellor,  ordered,  that 
the  examination,  or  confession,  should 
be  further  continued,  and  prosecuted,  in 
the  presence  of,  and  attended  by  the 
Mid  procurator f  orguardian^  which  was 
accordingly  transacted  iu  the  manner  and 
form  as  follows ;  a  fresh  oath  being  pre- 
viously administered  to  the  criminal,  in 
the  presence  of  his  procurator,  on  his 
being  questioned  whether  he  knew,  or 
not,  that  the  killing  a  fellow  creature  was 
a  crime  deserving  of  the  severest  punish- 
ment,  he  declar^,  that  he  did  know  it, 
and  be  thus  replied  to  thisquestion.  On  his 
being  questioned,  whether  he  knew  the 
negro  Andres,  that  had  belonged  to  Mr. 
Josef,  he  declared,  that  he  did  not  know 
him,  and  be  thus  replied  to  this  question. 
lie  was  then  interrogated  afresh,  how 
he  could  say,  that  he  did  not  know  him 
when  it  appears,  by  the  documents  of  this 
process,  that  he,  the  prisoner,  and  the 
said  Andres,  were  both  of  them  at  a 
house  beyond  that  of  the  treasurer's  of- 
fice, where  there  had  been  the  celebra- 
tion of  a  waking  of  a  deceased  free 
black  woman,  named  Anna  Side ;  he  de- 
clared, that  himself,  the  prisoner,  was  not 
at  the  celebration  of  the  wakins,  and  that 
in  consequence  thereof,  he  had  not  seen 
the  said  Andres ;  and  he  thus  replied  to 
this  question.  On  his  being  admonished 
and  exhorted  to  tell  the  truth,  to  fear 
God,  and  his  justice,  not  to  perjure  him- 
self, and  thereby  aggravate  his  crime, 
and  become  deserving  of  much  heavier 
punishment,  since  from  the  said  docu- 
ments of  the  process,  it  is  proved,  and  ascer- 
tained, that  the  criminal  was  present  at 
the  celebration  of  the  waking,  and  that 
it  was  him  who  had  inhumanly  com- 
mitted the  murder  on  the  body  of  Andres, 
and  especialy  from  folio  eight,  and  those 
that  follow,  whereby  it  appears,  that  the 
black  woman,  Sally,  of  the  English  na- 
tion, deposed  that  be,  the  prisoner,  en- 
tered the  house  where  the  celebration 
of  the  waking  took  place,  with  a  whip 
in  his  hand,  and  a  knife  in  hi^  girdlei  or 
VOL.  XXX, 


belt ,  that  she,  Sally,  as  we  was  going 
iioroe,  heard  Andres  cry  out,  and  saw 
him,  the  prisoner,  set  out  a  running  by 
the  court  yard  of  the  house  of  Don  Gas- 
par  de  la  Guardia;  the  negro  Sanson, 
who  was  leaning  or  reclining  at  the  said 
house,  where  the  celebration  of  thewak- 
injg  took  place,  saw  the  prisoner  come  in, 
with  a  whip  in  his  hand,  and  a  knife  ia 
his  girdle,  or  belt ;  that  he  inflicted  a 
cut  with  his  whip  on  Belci,  and  that 
when  he,  the  prisoner,  was  afterwards  in 
thestreet,  when  the  disturbance  was  over, 
he  liad  be^n  to  make  lunzes,  and  to 
fence  with  his  knife ;  and  that  ne  wounded 
said  Sanson  over  the  eye ;  at  folio  fifteen, 
and  those  that  follow,  it  appears,  by  the 
evidence  of  Josef  Ramon  Farias,  that  he, 
at  ten  o'clock  at  night,  of  the  same  dav 
when  the  celebration  of  the  waking  tooit 
place,  his  time  of  watch  expired,  and  that 
he,  Francisco,  was  not  at  that  time  oa 
board,  and  that  said  Josef  Ramon  Farias 
had  heard  it  reported  on  the  day  follow- 
ing  by  the  sailor  Mateo,  that  he,  the 
prisoner  Francisco,  had  come  on  boud 
at  four  o'clock  in  the  morning;  and  the 
negro  Ignacio,at  folio  eighteen  and  nine- 
teen, it  appears,  by  his  evidence,  that 
at  two  o'clock  in  the  mornins,  he,  the 
prisoner,  had  not  gone  on  board ;  that  be. 
the  prisoner,  had  told  a  sailor,  named 
Vicente,  that  he  had  committed  a  mur- 
der on  shore ;  that  he  pulled  out  a  Flemish 
knife  and  hove  it  into  the  sea ;  at  folios 
twenty  and  twenty-one  and  twenty-two, 
the  negro  woman,  Madalena,  the  property 
of  Don  Caspar  de  la  Guardia,  de|K>se8, 
that  she  went  in  company  of  the  prisoner 
to  the  celebration  of  the  waking,  that 
the  prisoner  carried  a  whip  in  his  hand, 
and  that  he  had  a  knife  in  his  belt,  or 
girdle ;  that  he,  the  prisoner  Francisco, 
quarrelled  with  the  man  who  recited  or 
gave  out  the  words  of  the  rosary,  on  that 
same  account ;  and  that  he  gave  to  Bel- 
ci a  cut  with  his  whip;  that  he,  the 
prisoner,  challenged  all  tl)e  persons  there 
to  fight,  and  defied  them  to  go  with  him 
down  the  road  to  St.  Ann's;  that  he 
took  her  hat  from  her ;  that  the  neero 
woman,  at^  late  hour  tliat  same  night, 
had  told  her,  Madalena,  that  he,  the 
prisoner   Francisco,  had    committed   a 
murder;  that  in  consequence    thereof, 
she    went  to  the  water  side  or  quay, 
where  she  met  him,  the  prisoner,  stark- 
naked  with  a  knife  in  his  hand,  that  it 
was  then  from  three  to  four  o'clock  in  the 
morning;  it  also  appears   that  Ramon 
Roca,  a  shipmate  of  him,  the  prisoner 
Francisco,  aeposes  that,  previous  to  the 
hourofoneo'clockinthemomingwhenhis 
time  of  watch  expired,  that  the  prisoner 
Francisco  was  not  then  come  on  board, 
and  that,  between  four  and  five  o'clock 
of  the  said  Sunday  morning,  the  prisoner 
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Francivo  ranic  nn  boanl,  anci  rcqiif stoti 
of  him  and  ot'Jowf  Anlonio  I'asiuo,  tu 
say,  that  be,  the  prisoner  Francisco, 
liiul  slept  on  buard  ;  tliat  about  a  shoti 
time  after,  he  the  prisoner  Francisco 
had  said  that  ho  had  no  other  fear  upon 
liiui  than  of  his  master,  and  of  bciiii; 
hanged,  and  then  giving  a  slap  or  blow 
on  the  handkerchief  said,  this  is  what 
will  be  mvdistniction.  The  negro  woman 
Sni,  the*  property  of  madam  llamill, 
deposes,  at  folios  twenty -five  and  twenty- 
rix,  that  lie  the  prisoner  Francisco,  en- 
tered the  liouse  where  tlierc  was  a  cele- 
bration of  a  waking,  with  a  whip  in  his 
hand,  that  he  had  words  with  a  Dutch 
bbck  who  was  reciting  and  chanting  the 
rosary,  that  he  gave  Beici  a  cut  with  hi« 
whip,  that  Sanson  came  into  the  house 
with  a  wound  near  his  eye,  and  said  that 
the  same  had  been  inflicted  by  the  pri- 
■oner  FraitciMo,  tliat  on  her  going  away 
afterwards  with  Andres,  on  that  same 
morning,  at  an  early  hour,  when  said 
Andres  made  an  outcry,  she  looked  back 
and  saw  him,  the  prisoner  Francisco, 
running  away.  Josef  Antonio  Castro,  at 
folios  twenty-seven  and  twenty-eight 
deposes,  tliat  previous  to  three  o'clock  in 
the  morning  of  Sunda}',  the  fifteenth  day 
of  the  present  month,  he,  the  prisoner 
FrancisTO,  had  not  come  on  board :  that 
aaid  Francisco  afterwanis,  when  on  board, 
•old  him  that,  on  that  same  Sunday  he 
had  intended  to  have  got  banns  published 
or  been  asked  in  church,  but  that  in  con- 
sequence of  what  had  happened,  his  mis- 
fortune was  doubled ;  that  the  prisoner 
Francisco  then  remained  some  time  in 
snsi>en9e,  and  a  short  time  after  said,  that 
he  nad  no  other  fear  upon  him  than  of 
his  master,  and  of  being  han«;cd  ;  that 
tlie  said  prisoner  Francisro  then  gave  a 
slap  or  blow  on  the  haiKlkcrchicf,  saying, 
this  is  what  will  be  my  destruction ;  and 
that  the  said  prisoner  Francisco  rcr|ucst- 
ed  him  to  say,  that  he  had  slept  on  board. 
The  mulatto  l\>ily,  at  folios  twenty -nine 
and  thirty,  <loposrs,  tliat    the  prisoner 

{Yancisro  entrrcd  the  house  where  the 
clebr.it  1011  of  the  waking  took  place, 
late  in  the  night,  in  company  with  a 
black  woman,  and  that  he  had  a  whip  in 
his  hand,  that  he  quarrelled  with  a  Dutch 
negro,  and  that  he  gave  the  black  wo- 
lYian,  Hcici,  a  nit  with  the  whip ;  that 
t!ie  uo^o  i^Ansou  came  in  with  a  wound 
near  his  eyr,  saying,  that  the  same  had 
been  inflicted  by  the  prisoner  Francisco ; 
and  she  further  deposed,  that  on  her 
going  out  towards  home  with  sundry 
other  persons,  Andres  was  behind,  and 
on  her  hearing  him  cry  out,  oh  Lord ! 
she  looked  back  and  saw  the  prisoner 
Francisco  running  away,  and  Andres 
dead  nn  the  ground.  Ham,  at  folios  thir- 
ty-one aud  thirty-two,  deposes^  tliat  the 


prisoner  FrancUco,  was  at  the  celebra- 
tion of  the  waking,  with  a  whip  in  his 
hand ;  that  he  quarrelled  with  a  Dutch 
black  man;  that  he  gave  BeIci  a  cut 
with  his  whip,  and  in  the  same  house  he 
heanl  it  said,  that  the  prisoner  FraiKisco 
liad  given  the  negro  Sanson  a  wound  near 
his  eye.  The  negruScipion,at  folios  thirty- 
three  and  thirty- four,  deposes,  that  the 
prisoner  Francisco,  was  at  the  celebration 
of  the  waking,  with  a  whip,  and  that  said 
Francisco  quarrelled  with  a  Dutch  negro, 
that  he  gave  BeIci  a  cut  with  his  whip, 
and  that  Sanson  came  in  with  a  wound 
near  liis  eye,  saying,  that  the  same  bad 
been  inflicted  by  the  prisoner  Francisco, 
with  a  knife.  Vicente  Ferer,  at  folios 
thirty-five  and  thirty- six,  deposes,  that 
at  twelve  o'clock  at  night  of  Saturday, 
the  fourteenth  of  the  present  month,  the 
prisoner  Francisco  nad  not  come  on 
lx>ard,  neither  had  he  at  three  o*clock  in 
the  morning  of  the  day  following;  that  at 
day-break,  or  early  in  the  morning,  he 
saw  Francisco  witii  diflerent  things  on 
than  what  he  had  gone  ashore  in ;  that 
the  prisoner  Francisco,  on  the  morning 
of  the  fifteenth,  being  on  board  break - 
listing  on  some  soup,  ne  saw  the  king's 
boat  approaching;  that  thereupon  the 
prisoner  Francisco  was  Tenr  much 
frightened,  and  began  to  tremble ;  that 
tlie  said  prisoner  Francisco  let  fall  the 
tpoon  with  which  he  was  eating,  from  his 
hand  into  his  plate  or  dish ;  that  the  said 
Francisco  then  went  down  into  the  hold, 
but  notwithstanding  this  be  had  been 
taken  into  custody  and  conveyed  ashore. 
Juan  Bentancurt  a  sailor  belonging  to 
the  same  Guarda  Costa  or  coasting-vessel, 
at  folio  thirty-eight,  deposes,  that  on 
Satunlay  he  retired  to  rest  at  nine  o^clock 
at  night,  and  that  he  did  not  see  Francis- 
co then  on  board,  and  that  he  never  saw 
him  till  the  morning  of  the  day  follow, 
ing.  The  negro  woman  Andrea,  at  folios 
thirty-nine  and  forty,  deposes,  that  the 
deposition  or  narrative  of  Madalena  is 
tnie,  and  which  was  read  to  the  prisoner 
Francisco,  and  that  she,  Madalena,  had 
told  her,  that  the  prisoner,  Francisco,  had 
committed  the  murder,  for  when  she  heard 
the  outcry,  or  exclamation  of  oh  Lord  !  oh 
God  !  she  then  got  up,  and  when  she  had 
got  out  into  the  court,  she  heard  the  pri- 
soner Francisco  say,  *'  here,  here,  Mada- 
lena, come  here  my  girl ;  *'  llie  sailor  Ma- 
teo, at  folios  forty-one  and  forty-two,  de- 
poses that  on  of  between  the  Satunlay 
uight,thefourteenth,and8unday  morning 
the  fifteenth,  it  was  his  turn  to  watch  from 
one  o'clock  in  the  morning  till  two  o'clock 
in  the  morning  of  said  Sunday  the  fif- 
teenth ;  that  he  did  not  see  tbemrisoner, 
Fhtncisco,  then  on  board ;  that  the  whole 
of  the  crew  said  that  he  had  been  on 
thore  tintii  four  o'clock  in  the  morning; 
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tbtton  the  said  fiQeenUi,  in  Ihe  morn- 
ing, they  were  all  of  liii»n  eating  soup 
on  deck  for  breakfast,  and  that  on  the 

C*  oner  Francisco,  seeing  the  royal 
t  with  the  king's  officer  coming  on 
board,  he  began  to  tremble  and  let  fall 
his  spoon  into  his  dish  or  plate ;  that  he 
found  the  prisoner's  knife;  that  he  the 
prisoner  was  afterwards  bound  and  con- 
veyed in  custody  ashore.  Francisco  dc 
Larraondo,  master  of  the  Guarda  Costa, 
or  coasting- vessel,  at  over  leaf  of  folio 
forty-two,  and  ait  folio  forty- three,  de- 
poses, that  at  nine  o'clock  at  nicht  of  the 
fourteenth  of  the  present  month,  he  in- 
quired of  the  crew  that  were  then  on 
board,  whether  any  one  was  missing, 
and  that  they  all  of  them  answered,  that 
Francisco  was  absent  The  black  wo- 
man, Ysabel,  alias  Pata  de  Jamon,  or 
Pig'e-foot^  at  folios  forty-four  and  forty- 
five,  deposes,  that  she  was  at  the  house 
where  the  celebration  of  the  waking  took 
place,  and  that  the  prisoner  Francisco 
had  high  words  with  the  man  who  was 
chanting  the  rosary,  and  that  whenever 
the  prisoner  had  had  a  draught  of  brandy 
that  he  became  mad  and  very  quarrel- 
some. The  prisoner  Francisco,  iD  his 
reply  or  defence,  then  taid  and  declared^ 
that  the  whole  of  the  aforegoing  that  has 
been  read  to  him  was  ahsolutefy  false ; 
and  furthermore,  that  he  ratifies  and 
confirms  the  former  answers  made  by 
him  at  his  last  examination,  and  he  thus 
replied  to  the  whole  of  the  aforesaid. 
On  him,  the  prisoner  Francisco,  being 
questioned  where  he  passed  the  night  of 
-Saturday  the  fourteenth,  until  the  hour 
of  his  ([ohig  on  IxMurd  the  Guarda  Costa, 
or  coastme- vessel,  he,  the  prisoner  Fran- 
cisco repned,  that  during  the  early  part 
of  the  evening,  he  was  at  the  house  of 
his  uncle  Panchito,  and  that  he  passed 
away  the  remainder  of  the  time  at  the 
house  of  bis  master,  till  nine  o'clock, 
when  be  went  on  board  the  Guarda  Costa, 
or  coasting- vessel,  and  there  to  sleep ; 
he  the  prisoner  Francisco  thus  replied 
to  this  interrogatorv.  On  his  being  ques- 
tioned whetlier  he  knew  that  the  crime 
of  perjury  was  deserving  of  punishment, 
he,  the  prisoner  Francisco,  replied,  that 
he  did  know  it:  and  he  thus  answered 
this  interrogatory.  On  his  being  remind- 
ed that  as  he  knew  the  crime  of  perjury 
to  merit  severe  punishment,  how  he 
could  dare  to  have,  and  that  be  had,  per- 
jured himself  in  his  answers  to  the  sun- 
dry questions  and  interrogatories  that  have 
been  put  to  him,  he,  the  prisoner  Fran- 
cisco, replied,  that  he  had  not  perjured 
himsd  ,  and  that  all  the  depositions  of 
the  sundry  witnesses  were  absolutely 
false :  and  lie,  the  prisoner  Francisco, 
thus  replied  to  this  interrogatory.  On 
his  being  qucstkmed  bow  he,  m  tM  com- 


mencement of  this  examination,  could 
sav  that  he  was  onl;^'  nineteen  years  old, 
wben^  at  the  examination  face  to  face, 
at  folio  twelve,  and  over  leaf,  it  is  insert- 
ed, that  he  appeared  lb  be  by  view  of 
him  from  twenty-three  to  twenty-four 
vears  old,  he,  the  prisoner,  replied,  that 
he  does  not  remember  ever  having  said 
that  he  was  of  that  age :  whereupon  his 
honor  the  said  judse,  ordered  this  exami- 
nation to  be  concluded  for  the  present, 
and  for  the  same  to  be  resumed  whenever 
occasion  required,  and  thereupon,  this 
said  examination  having  been  read  over  to 
him,  he  declared  the  same  to  be  correct- 
ly written,  it  strictly  agreeing  with  what 
he,  the  prisoner,  has  said  in  his  defence, 
that  he  cannot  either  add  thereto  or  di- 
minish, and  he  confirms  and  ratifies  the 
same,  and  will  repeat  it  afresh,  in  case 
of  need.  lie,  the  prisoner  Francisco,  did 
not  sign  hereto,  as  he  could  not  write ; 
but  his  honor,  the  said  judge,  signed 
hereto,  together  vrith  the  counsellor,  as 
also  the  prociirator  or  guardian  of  the 
criminal;  all  whidi  I,  the  notary,  do 
hereby  certify. 

PEOaO  DB  YBABIuaTE. 

Licentiate   Blas  db  Savimon. 

FrAMCISCO  Lt'BAULT. 

In  the  presence  of  me, 

Francisco  db  Castro. 

Order  or  Decree,"]  Perused  and  duly 
considered  the  aforegoing,  and  whereas, 
for  the  purpose  of  carrying  on  this  pro- 
cess, in  legal  form,  as  the  nature  of  it  ab- 
solutely requires,  and  as  in  this  country 
there  is  only  one  other  counsellor  besides 
the  one  who  is  acting  as  assessor  or 
counsellor  to  his  honor  the  said  jud^e, 
and  it  being  reserved  to  nominate  him 
in  due  time,  to  act  in  defence  of  the  cri- 
minal; Don  Pedro  Rodriguez  de  A rgu- 
medo,  residing  in  this  city,  being  a  per- 
son well  experienced  in  matters  of  law,  is 
hereby  nominated  to  act  in  this  process 
as  fiscal,  to  whom  the  same  must  be 
made  known,  for  the  purpose  of  obtain- 
ing his  assent,  and  that  he  may  be  duly 
sworn,  and  at  the  same  time  to  acquaint 
him,  that  the  motive  of  the  procurator  or 
guardian  of  the  criminal  having  been 
present  at  the  examination  was,  that 
charge  was  given  him  to  Uie  intent  that 
the  judge  might  adopt  every  possible 
means  to  ascertain  the  fact  and  truth 
thereof;  his  honor,  the  said  iudge,  there- 
fore thought  and  deemed  it  best,  that  the 
procurator  or  guardian  should  be  pre- 
sent at  the  examination,  to  avoid  and  pre- 
vent the  negations  of  the  said  criminal; 
and  it  is  hereby  ordered,  that  a  perusal 
and  copy  of  these  proceedings  be  delivered 
to  the  said  fiscal ;  that  he  may  be  en- 
abled to  frame  the  accusation  or  indict- 
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ment  in  due  form  of  law. 

Ybauiartb. 

Licentiate  Savivov. 
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It  was  thus  pronounced  and  decreed 
bv  his  honor  tne  said  judge  of  the  first 
election,  with  the  assent  of  his  counsel- 
lor, who  have  both  signed  hereto  in  the 
Port  of  Spain,  on  the  third  day  of  the 
month  ot^September,  in  the  year  one 
thousand  seven  hundred  and  ninety, 
which  I  certify. 

Fravcisco  db  Castko. 

Ltgid  Step  or  Proceeding,']  On  the 
same  day,  I,  the  notary,  went  to  the 
house  of  Don  Pedro  Argumedo,  and 
made  known  to  him,  tho  aforegoing  or- 
der or  decree,  who  being  duly  macfo  ac- 
quainted therewith  declared,  that  he  had 
a  legal  objection  against  acceptine  the 
said  charge  or  office  conferred  on  him ; 
this  answer  he  made  to  me,  and  I  have 
drawn  this  document  thereof,  which  he 
signed  with  roe,  and  which  I  certify. 

Pedro  Rodrioubz  de  Argumedo. 
Castro. 

On  perusal  of  the  document  aforeco- 
ing  in  lieu  of  Don  Pedro  de  Aigumedo, 
Don  Juan  Gonzalez  is  hereby  nominated, 
to  wJiom,  on  his  previously  accepting  the 
aforesaid  charge  or  office,  these  acts  or 
proceedings  are  to  be  delivered. 

Ybarrarte. 
Licentiate  Savinok. 

It  wa#thus  pronounced  and  decreed 
bv  his  honor,  tlic  said  judge  of  the  first 
efectiun,  wilh  the  assent  of  his  assessor 
or  counsellor,  who  both  signed  hereto 
in  this  Port  uf  Spain,  on  the  sixth  day 
of  the  month  of  dcpteraber,  in  the  year 
one  thousand  seven  hundred  and  ninety, 
which  I  certify  having  been  done  in  the 
presence  of  me, 

Francisco  de  Castro. 

Legal  Step  or  Proceeding.']  On  the 
same  da^,  I,  the  notary,  went  to  the 
house  of  Don  Juan  Gonzalez,  to  whom 
I  made  known  the  order  or  decree  afore- 
going, who  being  duly  made  acquainted 
therewith,  he  declared,  that  by  reason  of 
indisposition  (being  infirm),  he  could  not 
accept  the  office  or  charge  conferred 
on  him  ;  this  answer  he  made  to  me, 
and  in  testimony  thereof,  I  have  drawn 
this  document,  which  he  the  said  Don 
Juan  Gonzalez  signed  with  me,  which  I 
certify. 

J  TAN  Gonzales. 
Castro. 

Order  or  Decree.]  Seen  and  perused 
the  aforegoing  document,  Don  Manuel 
dc  Yris  is  by  virtue  hereof,  nominated 
as  fiscal  in  this  cause  or  proccsi^  on  the 


fame  terms,  and  with  the  tame  proviso, 
at  the  aforegoing  were  nominated. 

Ybarrarte. 

It  was  thus  pronounced  and  decreed 
bv  his  honor,  the  said  judge  of  the  first 
election,  with  the  assent  of  his  counsellor, 
who  both  signed  hereto  in  this  city  of 
Port  of  Sfiain,  on  the  seventh  day  of  the 
month  of  September  in  the  year  one 
thousand  seven  hundred  and  ninety,  which 
I  certify. 

Francisco  de  Castro. 

Legal  Step  or  Proceedine*]  On  the 
same  dav,  I  made  known  the  afore0>ing 
act  or  decree,  to  Don  Manuel  dc  i  ris, 
who  on  being;  duly  made  acquainted 
therewith,  declared,  that  he  had  a  legal 
objection  against  accepting  the  charge  or 
omce  that  bad  been  conferred  on  nim ; 
this  answer  he  made  to  me,  the  notary. 
In  testimony  whereof,  I  have  drawn  this 
document,  which  he  signed  with  me, 
aud  the  same  I  certify. 

Manuel  de  Yris. 
Castro. 

I  then  delivered  back  these  proceed- 
ings into  court 

Castro. 

Order  or  Decree.]  Seen  and  perused 
the  aforegoing  document,  and  tliere  not 
being  in  this  country  any  other  persons^ 
experienced  or  versed  in  law  proceed- 
ings, to  fulfil  the  office  or  charge  of 
fiscal,  the  licentiate  Don  Joaquin  Guil- 
len, counsellor  of  the  royal  court  of 
this  district,  is  hereby  nominated,  to  act 
as  fiscal,  whom  this  court  liad  intended 
to  act  as  counsel  in  defence  of  the  crimi- 
nal, and  on  his  acceptance  of  the  office 
or  charge  of  fiscal,  these  proceedings  are 
to  be  then  delivered  to  him. 

Ybarrarte. 
Licentiate  Savimon. 

It  was  thus  pronounced  and  decreed, 
bv  his  honor,  the  said  judge  of  the  first 
election,  with  the  assent  of  his  assessor 
or  counsellor,  who  both  signed  hereto  in 
this  city  of  Port  of  Spain,  on  the  seventh 
day  of  September,  in  the  year  one  thou- 
sand seven  hundred  and  ninety  ;  which 
I  certify. 

Francisco  de  Castro. 
To  his  Honor,  the  Ordinary  Judge  ; — 

The  fiscal  nominated  to  frame  the 
accusation  or  indictment  in  this  cause  or 
process,  requests  vour  honor  will  be 
pleased  to  excuse  him  from  accepting 
this  charge  or  office,  being  already  so 
Ailly  occupied  and  employed  in  other 
matters,  that  he  has  scarce  time  sufficient 
to  attend  to  them—Port  of  Spain,  on 
this  tenth  day  of  the  month  of  September^ 
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in  the  year  one  thousand  seven  hundred 
and  ninety. 

Licentiate  Joaqcin  Guillen* 

Order  or  Decree^  Seen  and  perused 
the  mforegoing  document,  and  in  conse- 
quence thereof,  Don  Nicholas  Vig;non,  is 
hereby  nominated  to  act  as  fiScal,  to 
whom  the  said  nomination  must  be  made 
known,  for  the  purpose  of  obtaining  bis 
acceptance,  and  for  him  to  make  oaUi  to 
duly  fulfil  the  charge  conferred  on  him ; 
and  when  the  same  shall  be  accomplish- 
ed these  proceedings  are  to  be  delivered 
to  him  for  his  perusal,  and  a  copy  there- 
<if  is  to  be  delivered  to  him. 

Ybarrartb. 
Licentiate  Savinon. 

It  was  thus  pronounced  and  decreed, 
bv  his  honor,  the  said  jud^  of  the  first 
election,  with  the  assent  ot  his  assessor 
or  counsellor,  who  both  of  them  signed 
hereto  in  this  city  of  Port  of  Spain,  on 
the  eleventh  day  of  the  month  of  Sep- 
tember, in  the  year  one  thousand  seven 
hundred  and  ninety ;  which  1  certify. 

In  the  presence  of  me 
Fbancisco  de  Castro. 

I  duly  notify  the  aforegoing  order  or 
decree,  to  Don  Nicholas  Vignon,  who  be- 
ing made  acquainted  therewith  declared 
Uiat  by  reason  of  his  being  about  to  de- 
part for  the  island  of  Margarita,  for  the 
recovery  of  his  health,  he  cannot  accept 
of  the  ofBcc  or  charge  that  has  been  con- 
ferred on  him  ;  and  he  signed  hereto, 
which  I  certify. 

Nicholas  Vmnon. 

Castro. 

Whereas,  there  not  being  any  person 
whatever  willing  to  accept  the  office  or 
charge  of  fiscal  m  this  cause,  the  pro- 
ceedings in  their  actual  state  must  serve 
as  accusation  and  indictment  against  the 
criminal  Francisco ;  and  for  the  purpose 
of  putting  him  on  his  defence,  notifica- 
tion must  be  made  to  him  hereof,  and  at 
the  same  instant,  that  he,  the  said  pri* 
soncr  Francisco  is  required  to  nominate 
some  person,  to  patronise  him,  and  to 
undertake  his  defence,  at  the  same  time 
to  intimate  to  him,  that  should  he  fitil  in 
so  doing,  a  person  will  be  ofiBcially  named 
by  the  court. 

Ybarrarte. 
Licentiate  Savinon. 

It  was  thus  pronounced  and  decreed,  by 
his  honor,  the  said  judge  of  the  first  elec- 
tion, with  the  assent  of  his  assessor  or 
counsellor,  and  who  both  of  them  have 
nigned  hereto  in  this  city  of  the  Port  of 
Spain,  on  the  thirtieth  day  of  the  month 
ot  September,  in  the  year  one  thousand 
^ven  hundred^  and  ninety;  which  I 
certify. 

Francisco  de  Castro. 
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JiJoli^ation.l  On  the  tame  dqr  m 
aforesaid,  I,  the  notary,  proceeded  to  the 
royal  prison,  and  on  my  arrival  there  I 
notified  the  aforegoing  order  or  decree, 
to  the  said  prisoner  Francisco,  criminated 
by  this  process,  who  beine  duly  made 
acquainted  therewith,  he  declared,  that 
an  the  afternoon  of  this  same  day,  be 
would  nominate  a  person  to  undertake  bit 
defence,  and  acconlingly  havins  reteroed 
thither  in  the  evening,  he^ecuired,  that 
he  nominated  the  fiscal  of  the  royal  reve- 
nue  to  be  employed  in  his  defence; 
which  I  certify, 

Castro. 

• 

Order  or  Decree,]  Seen  and  pNtnised 
the  aforegoing  document,  the  said  no- 
mination must  be  duly  notified  to  the 
licentiate  Don  Joaquin  Guilkn,  a9d  in 
case  of  his  acceptance  of  the  said  office 
or  charge,  a  copy  of  th^  proceedinga 
must  be  delivered  to  him. 

Ybarrartr. 
Licentiate  Savimon. 

It  wat  thus  pronounced  and  decreed, 
bv  his  honour,  the  said  judee  of  the  first 
election,  with  the  assent  of  his  assessor 
or  counsellor,  who  both  of  them  have 
signed  hereto  in  this  citv  of  Port  of  Spain, 
on  the  thirtieth  dav  of  September,  in  the 
year  one  thousand  seven  hundred  and 
ninety ;  which  I  certify.  Done  in  the 
presence  of  me. 

Francisco  de  Castro. 

On  the  same  day,  I  went  to  the  dwel- 
ling-house of  the  licentiate  Don  Joaquin 
Guillen,  and  duly  notified  to  him.  the 
aforegoine  order  or  decree,  who  there- 
upon declared,  that  he  would  accept, 
and  accordingly  he  did  accept  the  said 
charge,  and  in  consequence  thereof,  I 
delivered  these  proceedings  Into  his 
hands,  and  he  si^ed  hereto;  wbkh  I 
certify. 

Licentiate  Joaquin  Guillen. 
Castro. 

To  his  Honor,  the  Ordinary  Judge  ; 

The  cotmsellor,  in  defence  of  the 
negro  Francisco,  against  whom  these 
proceedings  have  been  officially  carried 
on  under  the  impression  and  suspicion  of 
his  being  the  perpetrator  of  the  murder 
committed  on  the  person  of  another 
negro,  named  Andres,  on  the  fifteenth 
day  of  the  month  of  August  last  past, 
early  in  the  morning.  He  thereby  re- 
presents to  your  honour,  in  fulfilment  of 
the  charge  accepted  by  him.  that  he  it 
of  opinion,  that  the  evidence  brought  for- 
ward b  not  of  sufficient  strength  or  vali- 
dity to  warrant  the  sairl  prisoner's  being 
considered  as  guilty  of  the  murder  for  the 
reasons  at  follow  8     The  legal  obfeotiont 
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Unit  6uai  agjiiMl  the  tatdnony  of  scve- 
ml  of  the  witotMes  ioscrted  iq  the  first 
euunimtioD  ;  and  because  the  informa- 
tioBAy  and  appanDcefl  or  symplouis  that 
leaieo  the  credit  of  ot tier  witoesaes ;  and 
even  were  the  same  of  the  most  valid 
nature,  and  even  couid  they  not  be  con- 
troverted they  veuid  not  then  amount  to 
that  sufiicient  pnuof,  as  is  required  by 
(he  lawsy  to  warrant  the  puniMnnieiii  of 
death,  or  even  any  other  corporal  imnish- 
ment ;  and  because  the  wound  itself  was 
not  mortal,  these  extreme  points  shall  be 
demonstrated  in  due  time  if  the  proof 
thereof  can  avail ;  the  counsellor  for  the 
defence  concludes  for  the  prcscnt^Given 
in  this  city  of  the  Port  of  Spain,  on  the 
eighth  day  of  the  month  of  November,  in 
tMe  year  one  thousand  seven  hundred  and 
Binety. 

Licentiate  Joaquin  OtntLEN. 


•- 


Proof  to  be  adduced  within  thic  term 
or  spaceof  nine  days,  the  witnesses  to  be 
Imni^t  forwvd  to  con6nn  their  testimo- 
ny given  at  their  first  examination ;  and 
in  heu  of  all  such  who  oaay  be  dead  or 
al»sent,  other  persons  must  appear  on 
their  behalf. 

YfiARRARTE. 

Licentiate  Savinon. 

It  was  thus  pronounced  and  decreed, 
bv  his  honor,  the  said  judge  of  the  first 
cfectiott,  with  the  assent  of  his  assessor 
or  counsellor,  who  both  of  tliem  signed 
liereto,  in  this  citv  of  Port  of  Spain, 
an  the  eleventh  Jay  of  the  month  of 
Novemticr,  in  the  vcar  one  thousand 
seven  hundred  and  ninety;  which  I 
certify ;  done  in  the  presence  of  me. 
Franxisco  de  Castro. 

On  the  same  day,  I  the  notary  duly 
niade  known  the  aforegoing  order  or 
decree,  to  the  licentiate  Don  Joaquin 
Guillen,  ttie  counsellor  for  the  defence  of 
the  negro  Francisco,  and  to  perform  the 
aforesaid  I,  tlie  notary,  went  to  the 
dwellinc-hoiise  of  the  said  Guillen; 
which  I  certify. 

Castro. 

In  this  city  of  port  of  Spain,  on  the 
eighteenth  day  of  the  month  of  November, 
in  the  year  one  thousand  seven -hundred 
and  ninety,  there  personally  a[>pcarcd  be- 
fore his  honor  the  said  judge,  of  the  first 
election,  Itamon  Roca,  a  sailor,  belong- 
ing to  the  Guarda  Costa  or  coasting -ves- 
sel, a  witness  that  has  already  been 
examined  in  this  cause,  to  whom  his 
lienor  the  said  judge,  in  the  presence  of 
ine,  the  notary,  administered  an  oath 
in  due  form,  on  God  our  Lord,  and  on 
the  Sign  of  the  Cross;  and  who  thereon 
promised  to  declare  the  truth  of  all  what- 
ever he  might  know,  in  reply  to  all  what- 
ever questions  that  might  be  put  to  him ; 


and  OQ  his  being  questioned  relative  to  the 
circumstances  of  this  process,  and  on 
bis  deposition  being  rcail  over  to  him, 
that  is  inserted  in  the»e  proceedings,  fruui 
folio  twenty- three  unto  folio  twcoty-fuur, 
and  over  leaf,  from  the  first  to  the  la:st 
line9  thereof,  he  deposed,  that  the  whole 
contents  of  his  said  deposition  was  strictly 
true;  and  he  confirmed  and  ratified  the 
^me,  and  would  now  if  required  repeat 
the  same  afresh,  in  this  plenary  Conrl ; 
that  he  cannot  add  thereto,  or  dimniish, 
and,  that  he  is  no  way  affccteil  by  the 
law  of  exceptions ;  the  afurc^oini;  was 
then  read  to  him,  and  lie  declared  that 
it  strictly  agreed  with  what  he  liail  de- 
posed, and  that  he  is  twenty-five  years  of 
age,  and  he  sicned  hereto,  together 
with  his  lienor  Uie  said  judge,  which  I 
oeitify. 

Ybarrartb. 
Kamon  Koca. 
Done  in  the  presence  of  me. 

Francisco  de  Castro. 

Confirmation  of  the  testimony  of  Jouf 
Antonio  Ctuiro.]  —  Immediatclv  after- 
wands  there  j>ersonally  appeared,  in  the 
presence  of  his  honor  the  said  judge,  Josef 
Antonio  Castro,  a  sailor,  belonging  to 
the  said  Guarda  Costa,  or  coastine-vessel, 
a  witness  that  has  been  already  exa- 
mined  in  the  course  of  these  proceed- 
ings; to  whom  bis  honor  the  said  judge, 
in  the  presence  of  me,  the  notary,  ad- 
ministered an  oath  in  due  form,  on  God 
our  Lord,  and  on  the  Sign  of  the  Holy 
Cross,  and  thereon  he  promised  to  re- 
late the  truth  of  all  whatever  he  might 
know,  in  reply  to  whatever  otieslions 
that  might  be  put  to  him,  and  on  his  being 
questioned  relative  to  the  circumsUnccs 
of  this  process  and  with  respect  to  his 
deposition  from  the  first;  to  the  last  lines 
thereof,  which  was  read  over  to  hinri,  and 
herein  inserted  from  folio  twcnly-six  and 
over  leaf  unto  folio  twenty-eight,  he  de- 
posed, that  the  whole  of  his  said  depo- 
sition, as  herein  before  written,  was 
given  in  evidence  by  him  the  witness 
and  that  the  same  is  true  in  every  re- 
spect and  he  confirms  and  ratifies  the 
same,  and  in  case  of  need  will  now  re- 
neat  it  afresh  in  this  plenary  Court,  tliat 
he  cannot  cither  add  thereto  or  diminish, 
and,  that  he  is  no  way  affected  by  tlic 
Idw  of  Exceptions ;  the  aforegoing  was 
then  read  over  to  him,  and  he  declared 
that  it  strictly  agreed  with  the  testimony 
given  by  him,  and  tliat  he  is  twenty-four 
vears  of  age ;  he  did  not  sign  hereto  as 
he  said  he  could  not  write,  but  his  honor 
the  said  judge  signed  hereto,  which  I 
certify. 

Ybarrarti. 

Done  in  the  presence  of  me. 

Frahcisco  de  .Castro 
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Ymvei  UrrfsteJl^lmmcdiimiAy  after- 
rwardfl,  Hiii  honor  the  said  judge,  caused 
tu  be  brought  befoie  bim,  Ysavcl  IJrreste, 
aiiils  Pata  de  JamoD  or  Pig's  Foot,  to 
whom  his  honor  the  said  judge*  in  the 
presence  of  me  the  notary,  administered 
an  oath,  in  due  form,  on  God  our  L^rd, 
and  on  the  Sign  of  the  Cross,  and  there- 
on she  promised  to  relate  the  truth  of 
all  whatever  she  might  know,  in  reply 
to  all  such  questions  as  might  be  proposed 
to  her,  and  accordingly  on  her  being  in- 
terrogated respecting  this  process,  and 
her  deposition  from  the  first  line  to  the 
Uurt  line  thereof  having  been  first  read  to 
her,  and  which  said  deposition  is  in- 
serted in  these  proceedings,  at  over  leaf 
of  folio  forty- three  and  continued  to 
folio  forty-five,  she  thereupon  de|iosed, 
that  the  whole  of  her  said  denosition, 
as  expressed  therein,  was  deposea  by  her, 
the  witness,  and  that  the  whole  thereof 
was  strictly  true;  thai  she  confirms  and 
ratifies  the  same  in  every  respect,  and 
in  case  of  need  will  now  repeat  it  afresh 
in  this  plenary  Court ;  that  she  cannot 
add  heretoor  diminish,  and  that  she  is  by 
no  means  afl^ected  bv  the  law  of  excep- 
tions ;  the  aforesaid  was  then  read  over 
to  her,  and  she  declared  it  to  agree  with 
what  she  had  expressed,  and  that  she 
is  twenty-six  years  of  age ;  she  did  not 
sign  hereto,  as  she  said  that  she  could 
not  write,  but  his  honor  the  said  judge 
signed  hereto,  which  I  certify. 

Ybarrartb. 
In  the  presence  of  roe, 

FBAMcraco  I>E  CAStao. 

Confirmation  of  the  deposition  made 
hv  Andrea.y-X^n  the  same  day  and  for 
the  same  purpose,  there  personally  ap- 
peared, in  the  presence  of  his  honor  the 
saidiudge  of  the  first  election,  Andrea, 
the  black  slave  of  Don  Caspar  de  la 
Guardia,  a  witness  that  had  already 
been  examined  in  this  cause,  to  whom 
his  honor  tlic  said  judge,  in  the  pre- 
sence of  me  the  notary,  administered 
an  oalh  in  due  form,  on  God  our  Lord, 
and  on  the  Si^n  of  the  Holy  Cross,  and 
thereon  she  promised  to  relate  the  truth 
of  all  whatever  she  might  know,  in  re- 
ply to  all  such  questions  as  might  be  pro- 
posed to  her;  and  accordingly  on  her 
being  interrogated  respecting  the  parti- 
culars of  this  process,  also  relative  to  her 
deposition  whrch  was  read  over  to  her, 
from  the  first  line  thereof  to  the  last, 
and  thst  Si  inserted  in  these  proceedings 
from  folio  thirty-nine  unto  folio  forty 
and  over  leaf  thereof,  she  deposed,  that 
the  whole  of  her  said  deposittoa  and  as 
expressed  therein  by  her  tha  said  wit- 
ness, was  iti  every  respect  strielly  true, 
and  she  confirms  and  ratifies  the  eame, 
and  the  depoted,  \km\  in  case  of  mc4  she 
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^oufd  now  repeat  it  afresh  hi  this  pie- 
naiy  court ;  that  she  cannot  aitbcr  aild 
thereto  or  diminish,  and  thai  Ae  i^  by 
no  means  afiecied  bv  the  law  of  excep- 
tions :  the  aforesaid  was  then  raad  over 
to  her,  and  she  declared,  that  Iba  same 
was  coaeclly  written,  and  strictly  agreed 
with  the  deposition  made  bry  her,  that  she 
was  tliirty-nve  years  of  age,  and  she  did 
not  sign  hereto,  as  she  said  the  could 
not  write,  btit  his  honor  the  said  judge 
signed  hereto,  together  with  the  inter- 
preter, which  I  certify. 

YtARiuanL 
Diaoo  Maaar,  Jim. 
Eoyai  Intarpraler. 
In  the  pretence  of  me, 

Faavciaco  db  Caanno. 

Confirmation  of  the  deposition  made 
by  Sat.l— In  continuation,  his  honor  the 
taid  judge  of  the  first  election  caused 
to  be  brought  before  him,   the   black 
woman    named  Sui,   a  slave   belong- 
ing  to    madam    Hamill,    which    satd 
%iritness  bad  already  bean  examined  in 
this  process,  to  whom  his  honor  the 
said  Judge,  in  the  presence  of  roe  tha 
said  notary,  administered  an  oalh  in  due 
form^on  uod  our  Lord,  and  the  Sign  of 
the  Holy  Cross,  aad  thereon  she  pro- 
mised to  relate  the  truth  of  all  whatever 
she  might  know,  in  reply  to  all  such 
questions  that  might  be  proposed  to  her; 
and  accordingly  on  her  being  interrogated 
relative  to  this  process  and  the  deposition 
made  by  her  that  is  inserted  in  these 
proceedings,   at  folio  twentj-fonr  and 
over-leaf  unto  folio  twenty-8i)(  and  over- 
leaf, having  been  first  read  over  to  her 
from  the  first  line  to  the  last  line  thereof, 
she  thereupon  deposed,  that  the  whole 
of  her  said  deposition  aa  made  and  ex- 
pressed by  her  the  witness,  waa  strictly 
true,  and  she  confirms  and  ratifies  the 
same,   and  in  case   of  need  that  she 
would  now  repeal  it  afresh  in  this  ple- 
nary court,  that  she  cannot  add  thereto 
or  diminish,  and  that  she  is  by  no  meant 
aflfCcted  by  the  law  of  Exceptions ;  the 
aforesaid  was  then  read  over  to  her  and 
she  declared,  that  it  strictly  asreed  with 
what  she  had  deposed,  and  sne  further 
deposed  that  she  was  twenty-five  years 
of  age ;  she  did  not  sign  hereto,  as  she 
said  she  could  not  write,  but  his  honor 
the  said  judge  signed  hereto,  together 
with  the  mterpreter,  which  I  certiiy. 

IBARaARTE. 

Diego  Meant.  Jun. 
Interpreter,  by  the    royal   appoint- 
ment 
In  the  presence  of  me, 

Frah Cisco  DB  Castro. 

Coafimiation  of  tha  deposition  made 
by  PoU^.]'^UHmedi%Kdy  afterwaidt,  his 
beoor  the  taid  judge  eflhe  fini  election 
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cained  to  penonalf  j  appear  before  liim  a 
female  slave,  Damen  Polly,  bcloD^ine  to 
inadaiii  Phipps,  being  a  wiineu  that  had 
^ready  been  examined  in  this  cause,  to 
whom  his  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  and  by  tlie 
means  of  an  interpreter,  amuinistered  ao 
oath  to  due  form,  on  God  our  Lord  and 
on  the  Sign  of  the  Holy  Cross,  and  there- 
on she  promised  to  relate  the  truth  of  all 
whatever  she-might  know,  in  reply  to  all 
auch  questions  that  might  be  proposed 
to  her ;  and  accordingly  on  her  oeiog  in* 
tcrrogated  respecting  this  cause  and 
thero  having  been  previously  read  over  to 
her  her  deposition,  from  the  first  line  to 
the  last  line  thereof,  fod  which  is  in- 
aertcd  in  these  proceedings  at  and  from 
over-leaf  of  folio  twenty-eight  to  over 
leaf  of  folio  thirty,  she  deposed  thereto, 
that,  the  whole  of  her  aforesaid  depo»i- 
tion  as  therein  written,  had  been  depoMul 
by  her  the  witness,  and  that  the  baroe 
was  strictly  true  in  every  respect ;  and 
she  confirms  and  ratiBes  the  same,  and 
in  case  of  need  would  now  repeat  it 
afresh  in  this  plenary  court;  that  she 
can  neither  add  hereto,  or  diminish ;  the 
aforesaid  was  then  read  to  her,  and  she 
declared  that  it  strictly  agreed  with 
what  had  been  deposed  by  her ;  and  that 
she  is  by  no  means  affected  by  the  law 
of  Exceptions,  that  she  is  seventeen  years 
of  age ;  and  she  did  not  sign  hereto,  as 
h\\e  said  that  she  could  nut  write.  His 
honor  the  said  judge  si;;ncd  hereto, 
together  with  tlic  interpreter,  which  1 
ccrlify. 

Yrasrarte. 
DtFGO  Mkaxt.  Jun. 
Interpreter  by  the   royal   appoint- 
ment. 
In  the  presence  of  me. 

Fraxcisco  ob  Castro. 

In  continuation,  his  honor,  the  said 
judge  of  the  first  election,  caused  per- 
sonally to  appear  before  him  in  his  court, 
the  negro  Ignacio,  a  witne&s  that  has 
already  been  examined  in  this  cause,  to 
whom  his  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  administered 
an  oath  in  due  form,  on  God  our  Lord 
and  on  the  Sign  of  the  Holy  Cross,  and 
thereon  he  promised  to  relate  the  truth 
of  all  whatever  he  might  know,  in  reply 
to  all  such  Questions  that  might  t>e  put 
to  him  ;   ana  accordingly,  on  his  being 
interrogated  relative  to  tliis  cause  and 
his  former  deposition  having  been  read 
over  to  him,  from  the  first  line  to  the 
last  line  thereof,  as  is  inserted  in  these 
proceeding  at  and  from  folio  eigliteen 
unto  folio  twenty;   he  deposed,  that  the 
whole  of  his  said  deposition,  as  therein 
^^pressed,  he  the  witness  had  deposed 

rtuon  of  the  whole  thereof  being  the 


strict  truth,  awl  he  confirms  and  ratifiea 
tlie  aanie,  and  in  rase  of  need  will  now 
repeat  it  afresh  in  this  plenary  court; 
tluit  tie  cannot  either  add  thereto  or  di- 
minish, the  same  strictly  agreeing  with 
what  he  knows  of  his  own  knowledge,  and 
on  his  oath;  and  he  further  deposed,  that 
he  is  by  no  means  affected  by  the  law  of 
Eiceptions,  and  that  he  is  twenty-two 
years  of  age ;  he  did  nut  sign  hereto  as 
he  could  not  write,  but  his  honor  the 
said  judge,  signed  hereto,  which  1  certify. 

Ybarrarte. 

In  the  presence  of  me 

Francisco  de  Castro. 

Confirmation  of  the  deposition  made 
by  3/a/€o.]— Immediately  afterwards  and 
for  the  same  purpose,  there  personally 
»  appeared  before  his  honor  the  said  jud^e 
of  the  first  election,  a  sailor,   by  name 
Mateo,  helongini^  to  the  Guarda  Costa 
or  coast i lie  vessel,  being  a  witness  that 
has  alreatly  been  examined  in  this  cause, 
to  whom  his  honor  the  said  judjge,   in 
presence  of  mc  the  notary,  administered 
an  oath  in  due  form,  on  (lod  our  Lord 
and  on  the  Sign  of  the  Holy  Cross,  and 
thereon  he  promibcd  to  relate  the  truth 
of  all  whatever  he  might  know,  in  reply 
to  all  such  Questions  that  might  be  put 
to  him ;  ana  accordingly,  on  his  being  in- 
terrogated relative  to  this  cause,  and  bin 
former  deposition  bein^  previously  read 
over  to  him,  from  the  first  line  to  the  last 
line  thereof  as  inserted  in  these  proceed- 
ings, at  and  from  folio  forty-one  as  far 
as  folio  forty-two,  he  deposed,  that  the 
whole  of  his  aforesaid  deposition  as  there- 
in written,  he,  ttic  witness,  had  deposed 
the  same,  and  that  it  was  strictly  true  in 
evcnr   respect,    and    he   confirms   and 
ratines  it,  and  in  case  of  need  that  he 
.  would  now  repeat  it  afresh  in  this  plenary 
court ;  that  he  cannot  either  add  thereto 
or  diminish,  and  that  tlie  whole  of  the 
aforesaid  is  the  truth  on;his  oath,  sworu 
by  him  as  herein  before  mentioned,  and 
that  he  is  not  in  any  way  affected  by  the 
law  of  Exceptions;  the  aforegoing  was 
then  read  over  to  him,  and  he  declarc<t 
that  the  same  strictlv  agreed  with  what 
he  had  deposed,  and  that  he  is  twenty- 
three  yean»  of  age ;  he  did  not  sign  here- 
to as  he  said  that  he  could  not  write,  but 
his  honor  the  said  judge  signed  hereto, 
which  1  certify, 

Ybarrarte. 
In  the  presence  of  me 

Fr.\ncisco  dr  Castro. 

Confirmation  of  the  deposition  made 
by  Juan  Biltancourt.]  —  Immediately 
afterwards  there  personally  appeared  be- 
fore his  honor  the  said  judge  of  the  first 
election,  a  sailor,  named  Juan  Beotan- 
cour,  t>e}onging  to  the  Guarda  Costa  or 
coasting  vessel,  being  a  wiiueds  that  haa 
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already  t>®^  examined  In  this  cause,  to 
whom  his  honor  the  said  judge,  in  the 
presence  of  tne  the  notary,  administered 
an  oath  in  due  form,  on  God  our  Lord, 
and  on  the  Sign  of  the  Holy  Cross,  and 
thereon,  he  promised  to  rehtte  the  truth 
of  all  whatever  he  might  know,  in  reply 
to  all  such  questions  that  might  he  put 
to  him ;  and  accordingly,  on  his  hems 
interrogated  relative  to  this  cause,  ana 
his  former  deposition  having  been  pr»> 
viously  read  over  to  him,  from  the  nrst 
line  to  the  last  Une  thereof,  as  it  is  in- 
serted in  these  proceedings,  at  and  from 
folio  thirty-seven  unto  fofio  thirty-eight, 
he  deposed,  that  the  whole  contents  of 
his  aforesaid  deposition  as  it  is  therein 
written,  he,  the  witness,  had  deposed 
the  same,  it  being  strictly  true  in  every 
respect;  and  he  confirms  and  ratifies  the 
same,  and  in  case  of  need  that  he  would 
now  repeat  it  Mresh  in  this  plenary  court, 
that  he  cannot  either  add  thereto  or  di- 
minish, and  that  the  whole  of  the  afore- 
SMdb  the  truth  on  the  oath  that  was 
administered  to  him  as  aforesaid ;  this 
his  said  deposition,  was  then  read  over 
to  him,  and  he  declared  that  it  correctly 
weed  with  what  he  had  deposed,  and 
tmtt  he  is  not  in  any  way  aflfected  by  the 
law  of  Exceptions;  he  further  deposed, 
that  he  was  twenty-two  years  of  age,  and 
be  signed  hereto  together  with  his  honor 
the  said  judge,  which  I  certify, 

Ybarrartb. 
Juan  Betancourt* 
In  the  presence  of  me 

Francisco  de  Castro. 

Confirmation  of  the  deposition  of  San^ 
ton.'l — ^And  immediately  aAerwards,  his 
honor  the  said  judee  of  the  first  election, 
caused  the  negro  Sanson  to  appear  per- 
sonally before  him,  who  is  the  slave  of 
Mr.  White,  and  is  a  witness  that  has  been 
already  examined  in  this  cause ;  to  whom 
his  honor  the  said  judge  in  the  presence 
of  me  the  notary,  and  by  the  means  of 
an  interpreter,  administered  an  oath  in 
due  form,  on  God  our  Lord,  and  on  the 
sign  of  the  Holy  Cross,  and  thereon  he 
promised  to  relate  the  truth  of  all  what- 
ever he  mieht  know,  in  reply  to  all  such 
questions  tnat  mieht  be  put  to  him ;  and 
accordingly,  on  his  heme  interrogated 
relative  to  this  cause,  and  his  former  de- 
position having  been  previously  read 
over  to  him  from  the  first  line  to  tne  last 
line  thereof  as  it  is  inserted  in  these  pro- 
ceedings, at  and  from  folio  eleven  as  far 
as  folio  twelve,  he  deposed,  that  the 
whole  contents  of  his  aforesaid  deposition 
as  it  is  therein  written,  he  the  witness 
had  deposed  the  same,  it  being  strictly 
true  in  every  respect,  and  he  nSifies  and 
confirms  it,  and  m  case  of  need  that  he 
would  now  repeal  it  a&esb  io  this  plenary 
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court,  that  be  eannot  either  add  thereto 
or  diminish;  the  aforesaid  depoaitioo  waa 
then  read  to  him,  and  he  depoaed  that  it 
strictly  agreed  with  what  he  had  uttered, 
and  that  the  same  is  the  truth  on  tha 
oath  that  has  been  administered  to  him, 
and  that  he  is  by  no  means  afiected  by 
the  Uw  of  exceptions;  furthermore  thii^ 
be  is  thirty- two  years  of  age,  he  did  not 
81^  hereto  as  he  said  that  he  ooold  ool 
write,  but  his  honor  the  judge  signed 
hereto,  together  with  the  interpieler, 
which  I  certify, 

Tbarrartb. 

DiBoo  Mbant,  Junr. 
Interpreter  by  royal  appointment 
In  the  presence  of  me 

Francisco  dr  Castro. 

Confirmation  of  the  depoaition  roado 
by  the  negro  flojii.]— For  the  same  intent 
and  purpose  there  personally  appeared 
in  the  presence  of  bis  honor  toe  sdd 
judge  or  the  first  election,  the  n^;ro  Ham, 
a  slave  belonging  to  Don  William  Wbite,^ 
being  a  witness  who  has  already  bem 
examined  in  this  cause,  to  whom  hb 
honor,  in  the  presenceof  me,  thenotuy, 
administered  an  oath  by  means  of  an  in* 
terpreter.  on  God  our  Lord,  and  on  the 
Sig^  of  the  Holy  Cross,  and  thereon  hm 
promised  to  relate  the  truth  of  all  what* 
ever  he  might  know,  in  reply  to  all  such 
questions  as  might  be  put  to  him ;  and 
accordingly,  on  his  beine  interrogated 
relative  to  this  cause,  his  former  depMi- 
tion  having  been  previously  read  over  to 
him,  from  tlie  first  line  unto  the  last  line 
thereof,  as  the  same  is  inserted  in  theae 
proceedings,  at  and  from  folio  thirtv  and 
over  leaf  and  continued  to  folio  thirty- 
two ;  .  he  deposed  that  the  whole  of  ma 
aforesaid  depositionas  it  is  therein  written, 
he,  the  witness,  had  deposed  the  sameu 
it  beine  strictly  true  in  every  respect,  ana 
he  ratifies  and  confirms  it,  and  in  case  of 
peed  that  he  would  now  repeat  it  afirash 
in  this  plenary  court:  that  he  cannot 
either  add  thereto  or  diminish,  and  thai 
the  aforesaid  is  all  that  he  can  depose  on 
tha  oath  that  has  been  administered  to 
him*;  the  same  was  then  read  over  to 
him,  and  he  declared  that  it  perfectly 
agreied  with  what  he  had  deposed,  and 
tGit  he  is  not  by  any  means  affected  by 
the  Uw  of  Exceptions ;  furthermore  that 
he  is  more  than  twenty-eight  years  of 
age,  he  did  not  sign  hereto,  as  he  said 
that  he  could  not  write,  but  his  honor 
the  said  judge  ugned  hereto,  together 
with  the  mt^reter,  which  I  certify, 

Tbarrarte. 

DiBGo  Meant,  Junr. 
Interpreter  by  royal  ap|>ointment. 
In  the  presence  of  me 

Framcisco  PR  Castro*^ 
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Confirmation  of  the  deposition  made 
bv  ScipioH.^  —  Immediateljr  afkrwards 
there  personally  appeared  in  the  court 
of  his  honor,  the  said  judge  of  the  first 
election,  the  negro  Scipion,  the  slave  of 
Madam  Fhipps,  to  whom  his  honor  the 
said  judge,  in  the  presence  of  me,  the 
notary,  by  the  means  of  an  interpreter, 
admin isitercd  an  oath  in  due  form  on  God 
our  Lord  and  on  the  Sign  of  the  Holy 
Cross,  and  thereon  he  promised  to  relate 
the  truth  of  all  whatever  he  might  know, 
in  reply  to  all  such  questions  that  qiight 
be  put  to  him ;  and  accordingly,  on  his 
bcins  interrogated  relative  to  this  cause, 
his  former  deposition  having  been  pre- 
viously read  over  to  him,  from  the  first 
line  unto  the  last  line  thereof,  as  the 
same  is  inserted  in  these  proceedings,  at 
and  from  folio  thirty-two  and  over  leaf 
and  continued  to  folio  thirty- four;  he 
deposed  that  the  whole  of  his  aforesaid 
deposition  as  it  is  therein  written,  he, 
the  witness,  had  deposed,  to  the  same 
being  true  in  every  respect,  and  he 
ratifies  and  confirms  it,  and  in  case  of 
peed  that  he  would  now  repeat  it  afresh 
in  this  plenary  court,  that  he  cannot 
cither  add  thereto  or  diminish,  and  that 
the  whole  of  his  aforesaid  deposiUon  is 
the  truth  on  the  oath  that  has  been  ad- 
ministered to  him ;  and  that  he  is  not 
in  any  way  affected  bv  the  law  of  Excep- 
tions :  this  his  said  deposition  was  then 
read  over  to  him,  and  he  deposed  that  it 
was  perfectly  correct ;  furthermore  that 
he  is  twenty- four  vcars  of  age :  he  did 
not  sign  hcicto  as  he  said  that  he  could 
not  write,  hut  his  honor  the  said  judge 
signed  hereto  together  with  the  inter- 
preter, which  1  certify, 

Ybarr\rte. 
DiF.Go  Meany,  Junr. 
Interpreter  by  royal  appointment. 

In  the  presence  of  me 

Francisco  db  Castro. 

Confirmation  of  the  deposition  of 
Francisco  de  Larraondo.] — In  continua- 
tion there  personally  appeared  before  his 
lienor  the  said  judge  of  the  first  election, 
Francisco  Larraondo,  master  of  the 
Guarda  Costa  or  coasting  vessel  belong- 
ing to  this  port,  being  a  witness  that  has 
already  been  examined  in  this  process, 
to  whom  his  honor  the  said  judge,  in 
the  presence  of  me  the  notary,  admi- 
nistered an  oath  in  due  form  on  God  our 
Lord,  and  on  the  Sign  of  the  Holy  Cross, 
and  thereon  he  promised  to  relate  the 
truth  of  all  whatever  he  might  know,  in 
reply  to  all  such  questions  as  might  be 
put  to  him ;  and  accordingly,  on  his 
being  interrogated  relative  to  this  cause, 
his  former  deposition  having  lieen  pre- 
viously read  over  to  him  fr^  the  first 
line  thereof  unto  the  iast  lint  of  bis  said 


deposition,  that  is  inserted  in  these  pro- 
ceedings at  and  from  folio  forty -two  ami 
overleaf  and  continued  to  folio  forty- 
three  ;  he  deposed,  that  the  wliole  of  his 
afuresaid  deposition,  as  it  is  therein 
written,  he,  tiie  witness,  had  deposed  to, 
the  same  l>eing  true  in  eve r^  respect, 
and  he  confirms  and  ratifies  it,  and  in 
case  of  need,  that  he  would  now  repeat  it 
afres>li  in  this  plenary  court,  that  he 
cannot  either  aad  thereto  or  diminish, 
and  that  this  his  aforesaid  deposition  is 
true  on  the  oath  that  has  been  adminis- 
ett  to  him ;  it  was  then  read  over  to  him 
anfl  he  deposed  to  its  l)eiuf  correctly 
written,  and  that  he  is  not  in  any  wav 
affected  by  the  law  of  Exceptions,  further- 
more that  he  is  fifty- five  years  of  a«e, 
and  he  signed  hereto  with  his  honor  the 
said  judge,  which  I  certify, 

Ybarrartb. 

Francisco  db  Larraondo. 

In  the  presence  of  mo. 

FRANcisce  DE  Castro. 

Testimony  of  Eawum  Kocc  on  bcfialfo* 
Josef  Ramon. ]'-0n  the  same  day  month 
anttyear,  there  personally  appeared  be- 
fore his  honor  the  said  judge  of  the  first 
election,  Uamon  Iloca,  a  mariner  l>elong;- 
ing  to  the  Guarda  Costa  or  coasting  vessel, 
to  whom  his  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  administered 
an  oath  in  due  form  on  God  our  Lord, 
and  on  the  Sign  of  the  Holy  Cniss,  and 
thereon  he  promised  to  relate  the  truth 
in  reply  to  all  such  questions  that  nii<j;ht 
he  put  to  him,  and  uccordin^ily  on  Tits 
being  interrogated  relitiveto  this  process, 
and  (lie  motive  of  his  present  sippcarance 
in  court,  he  deposed,  tlmt  he  knew  Josf  f 
Uamon,  both  by  sight  and  from  habits 
of  intimacy ;  which  s;iid  Josef  llamon  is 
now  absent,  tliat  he  always  did  and  does 
consider  him  to  be  a  good  Christian,  that 
he  fears  God,  and  that  he  is  a  con- 
scientious man,  that  he  has  always,  wit- 
nessed and  constantly  heard  it  said  that 
all  credit  was  due  to  his  testimony,  either 
in  the  afilrmative  or  negative,  as  well  in 
a  court  of  judicature  as  thereout,  and 
that  he,  tlie  deponent,  never  heard  any 
thing  to  the  contrary  hereof,  and  that  by 
reason  hereof,  he  fully  believes  to  be 
truth  the  whole  of  the  deposition  that 
has  been  made  by  the  said  Josef  Ramon 
in  this  cause,  and  that  he  has  not  de- 
viated from  the  truth  in  any  point  what- 
ever, that  he  knows  the  said  Josef  Ranion 
to  k>e  absent,  and  that  he  is  no|  in  any 
wav  afiected  by  the  law  of  Exceptions, 
and  he,  the  deponent,  declared  that. this 
his  said  deposition,  is  strictly  true  on  the 
oath  that  has  been  administered  t^  him, 
furthermore  that  he  is  twenty-five  years 
of  agei  apd  he,  u^ixed  hereto  together 


681] 


MoHiM/b^  « lira  7VM. 


A.  D.  IBffr. 


[682 


with  his  bobor  the  sud  judge,  which  I 
certify, 

Ybahrartk. 

Ramon  Roca. 
In  the  presence  of  me 

Francisco  de  Castro. 

Testimony  of  iSici  on  behalf  of  Salb/.] — 
To  the  same  intent  and  for  the  same 

I  purpose,  there  personally  appeared  before 
lis  honor  the  said  judge  ot  the  first. elec- 
tion, the  negro  woman  named  Sui,  to 
wliom  his  honor  the  said  judge,  in  the 
presence  of  roe,  the  notary,  and  by  the 
means  of  an  interpreter,  administered 
an  oath  in  due  form  on  God  our  Lord, 
and  Of)  the  Sign  of  the  Cro8s,and  thereon 
she  promised  to  relate  theituth  in  reply 
to  all  such  questions  that  might  be  put 
to  Ifcr,  and  accordingly,  on  tier  bemg 
interrogated  relative  to*  the  motive  or 
origin  of  this  cause,  and  of  her  present 
-appearance  in  court,  she  deposed  that 
she  lias  known  the  negro  woman  Sally, 
'by  sight,  acquaintance  and  intimacy  for 
some  time,  said  Sally  being  the  slave  of 
madam  Jarvis,  and  who  is  now  absent ; 
that  she  considered  her  to  be  a  Christian, 
that  she  feared  God,  and  that  sh^  the 
deponent  herself,  always  thought  her 
worthy  of  credit,  and  has  constantly 
heard  the  same  said  by  erChers,  whether 
the  testiiAony  of  the  said  SaNy  were 
given  either  in  theaffirmativeor  negative, 
and  that  she,  the  deponent,  had  never 
heard  any  thing  to  the  contrary,  she 
further  declared  that  the  deposition  made 
by  the  said  Sally  in  this  cause  was  the 
truth,  and  that  she  had  not  deviated 
therefrom  in  any  point  whatever,  and 
tluit  she  is  not  in  any  way  affected  by  the 
law  of  Exceptions,  that  this,  her  said  de- 
position, is  the  tnith  on  the  oath'  that 
has  been  administered  to'  her,  and  that 
she  is  twenty-five  years  of  age ;  she  did 
not  sign  hereto  as  she  said  she  could  not 
write,  but  his  honor  the  said  judge  signed 
hereto,  together  with  the  interpreter, 
which  I  eertiiy, 

Tbarrartb. 

DiBOo  Meany,  Jiror. 
Interpreter  by  royal  appointment. 
In  the  presence  of  me 

Francisco  de  Castro. 

Tcstfimony  of  Andrea  on  behalf  of 
3/tfrfif/^«fl.] — On  the  same  day  there  per- 
sonally appeared  before  his  honor  the 
said  judge  of  the  first  election,  the  negro 
woman  named  Andrea,  the  slave  belong- 
ing to  Don  Gaspar  de  la  Guardia,  to 
\%  l\uin  his  honor  the  said  judge,  in  the 
presence  of  me  the  notai^,  and  by  the 
means  of  an  interpreter,  administered  an 
oath  in  due  form  on  God  our  Lord,  and 
oil  the  Sign  of  the  Holy  ^ross,  and  there- 
on  she  promised  to  relate  the  truth  in 
reply  to  ali'sikh  questions  tb«t  might  be 


Cut  to  her;  and  accordingly,  on  her 
eihg  interrogated  relative  to  this  cause, 
and  the  motive  of  her  present  appearance 
in  court,  she  deposed,  that  by  sight, 
acquaintance  and  intimacy  she  knew  the 
black  woman  named  Madelena,  a  slave 
of  her  own  master,  that  she  considers 
her,  and  has  ever  considered  her,  to  be 
a  £ood  christian,  that  she  fears  God, 
and  has  a  clear  conscience ;  that  she,  the 
deponent,  always  deemed  her  to  be 
worthy  of  all  credit,  and  has  heard  the 
same  said  by  others,  whether  the  testi- 
mony of  the  said  Madelena  were  given 
either  in  the  negative  or  affirmative,  and 
that  any  thing  to  the  contrary  never* 
cahie  to  her  knowledge;  that  for  the 
reasons  aforementioned,  she  believes  and 
deems  it  to  be  true  that  the  said  Made- 
lena had  deposed  the  truth  in  the  aepo- 
sition  made  by  her  in  this  process,  and 
that  the  said  Madelena  lias  not  in 
any  respect  deviated  from  the  truth; 
furthermore  that  she,  the  said  deponent, 
knows  the  said  Madelena  to  be  absent, 
and  that  she,  the  deponent,  is  npt  in 
any  way  affected  by  the  law  of  Exceptions, 
that  the  whole  of  this  lier  deposition  is 
the  truth  on  the  oath  that  has  been  ad- 
ministered to  her,  and  tliat  she  is  tbirty- 
five  years  of  age :  she  did  not  sign  hereto 
as  she  said  she  could  not  write,  but  his 
honor  the  said  iudge  signed  hereto,  to- 
gether with  tne  interpreter,  which  I 
certify, 

Ybabrabte. 
Diego  Meant,  /tmr. 
Interpreter  by  roya}  appointment. 
In  the  presence  of  me 

Francisco  de  Castro. 

Ifota  Brn^.l— That  tlie  officer  of  the 
court  personally  appeared  in  coort^  and 
declared  to  me,  the  notary,  that  he  had 
not  been  able  to  find  Vicente  Ferrer; 
said  Ferrer  having  left  the  Guarda  Costa 
or  coasting  vessel,  furthermore  that  he 
could  not  meet  with  any  person  that 
knew  him  to  give  testimony  on  his  be- 
half;  to  the  intent  that  the  whole  of  the 
aforesaid  may  appear,  I  insert  this  legal 
document  in  the  proceedinzs,  and  Uie 
said  officer  signed  hereto  with  me,  which 
I  certify, 

Juan  ManDbl  LAERAOdiTiA. 

Castro. 

Order  or  Decree.'^ — ^Whereas  this  court 
has  not  been  informed,  that  any  post 
or  mail  has  been  dispatched  for  the  port 
of  La  Guayra ;  due  information  must  be 
given  to  his  highness,  as  directed  by  his 
royal  ordonance,  by  the  medium  of  his 
honor  the  fiscal,  said  information  to  be 
delivered  by  the  notary  to  the  comptroller 
of  the  post,  taking  a  receipt  thereof, 

Ybarrarte. 
licentiate  Saviison. 
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ll  WM  iboi  proDounctd  sod  dtCNed  1^ 
bit  honor  tlMjiidfs  of  Iho  fini  okciioo 
with  the  aiaenl  of  his  couniettory  who 
both  of  them  signed  heteto,  in  this  city 
of  port  of  Spain  on  the  eighteenth  day  of 
the  month  of  NorembeTy  in  the  year  one 
ttytwand  teren  hundred  and  mnety, 
which  I  certify. 

Done  in  the  praence  of  me 

FaAvciico  DB  Castbo. 

Koie.y^ThtA  the  doe  information  was 
mfen  to  his  highness.  In  conformity  to 
the  decree  I,  the  notary,  do  herehy 
certify, 

Casibo. 

To  his  Honor  the  Ordinary  Judge; 

The  coimsdlor  employed  in  the  defence 
of  the  negro  Francisco^  agaiiut  whom 
criminal  jwoceedings  ha^  been  instituted 
•nd  earned  on,  for  the  purpose  of  ascer- 
taining the  facts  relative  to  tlie  murder 
committed  on  another  negro  called 
Andres,  represents  to  voor  honor,  that 
this  cause  hsTing  been  begun  and  carried 
on  for  the  collection  of  eyidence,  tlie 
usual  term  is  already  eipired,  in  pur- 
•uance  whereof  your  honor  will  be  pleased 
to  direct  publication  to  be  made  of  the 
evidence  that  has  been  received,  and  that 
when  annexed  to  the  acts  or  proceedings 
the  same  may  be  delivered  to  the  coun- 
■ellor  for  the  defence,  that  he  maj  allege 
on  this  behalf  as  may  be  fitting  in  reply 
thereto,  dated  in  this  city  of  Port  ofSoain 
on  the  twenty-third  day  of  the  montn  of 
November  in  the  ^ear  one  thousand 
aeven  hundred  and  ninety. 

Licentiate  JoAQuiv  Guillbn. 

Order  or  Decree."] — Granted  as  re- 
quired when  ready  to  be  complied  with. 

Ybabrartb. 
Savivon. 


It  was  thus  pronounced  and  decreed 
by  his  honor  the  judge  of  the  first  elec- 
tion, with  tlie  assent  of  his  counsellor, 
who  both    of  them  signed  thereto,  in 

bis  city  of  port  of  Spain,  on  the  twenty- 
fifth  day  of  the  month  of  November,  in 

he  year  one  thousand  seven  hundred 
and  ninety,  which  I  certify. 

IXme  in  the  presence  of  me. 

Fbamcisco  be  Castbo. 

I,  the  notary,  notified  the  aforegoing 
order  or  decree,  to  the  party  personally, 
which  I  certify, 

Castbo. 

Peltfira.]— To  his  honor  the  Ordi- 
nary Judge. 

The  counsellor  employed  in  the  de- 
feiMe  of  the  negro  Francisco,  against 
whom  criminal  proceedings  have  been 
instituted!  and  can ied  on  for  the  pur- 


pose of  aioertainiDg  tiie  fiMis  fdative  to 
the  homicide  coimnitled  on  another 
negro  named  Andres,  in  due  and  legal 
fora,  represents  to  your  honor,  that 
there  havmg  been  fixed  the  term  .of  nine 
days,  for  t&  production  of  evidence,  in 
pursuance  thereof  your  worship  is  re- 

3uired  to  order  that  the  surgeona  Don 
osef  Maria  Herrera  (permtssioo  being 
first  gnntcd  by  his  snperiort  and  IXm 
Juan  Clarke,  do  from  their  havint  been 
present  at  the  inspection  of  the  body,  as 
ftatedto  have  taken  place  at  folio  seven, 
declare  and  certify  on  oath  with  re- 
spect to  the  following  items. 

Jiem  1st.]— Whether  tlie  woimd  in- 
flicted, on  the  part  of  the  body  as  de- 
scribed in  the  said  inspection  is  from 
the  nature  of  it  mortal,  and  in  case  th^ 
should  not  deem  it  so,  that  they  speci- 
fy the  causes  from  whence  death  ensued 
in  so  short  a  time. 

%nd.  Whether  they  are  of  opinion, 
that  on  the  same  instant  or  moment 
when  the  wound  was  inflicted,  that  the 
party  could  have  died,  or  whether  there 
was  sufficient  cause  for  the  party  to  be 
Immediately  deprived  of  life. 

SrdL  That  when  the  examination 
or  report  of  these  orofessional  men  shall 
have  beoi  recmvea  and  taken,  that  the 
same  tnay  be  annexed  to  the  proceedings^ 
and  that  judidai  orders  be  issued  for  the 
personal  appearance  of  all  such  persons 
that  saw  tne  dead  body,  and  that  in 
consequence  of  such  order  or  summons 
they  may  declare  such  circumstances  as 
were  then  remarked  by  than,  and 
whether  their  opinion  accords  with  the 
opinion  on  the  case,  that  may  be  reported 
by  the  professional  men  aforesaid,  with 
respect  to  the  nature  of  the  wound ;  and 
when  this  shall  have  beoi  transacted, 
that  it  be  taken  as  evidence,  and  reserved 
till  such  time  as  shall  be  fitting,  dated  in 
this  city  of  port  of  Spain,on  the  thirteenth 
day  of  the  month  of  November,  in  the 
year  one  thousand  seven  hundred  and 
ninety. 

Other  SolicitalUm.]  ^ThaX  for  the 
same  purpose  your  honor  may  be 
pleased  to  order,  that  Don  Agostin  Ba- 
santa^  captain  of  the  Guarda,  or  armed 
coasting-vessel  belonging  to  this  island, 
Don  C^yetano  Llorente,  Don  Antonio 
Castillo  master  of  the  »Dvemment-barge 
or  guard  row-boat,  r  rancisco  Lopez, 
and  other  witnesses,  that  on  this  beoalf 
mav  be  produced,  do  depose  on  oath, 
with  respect  to  the  following  items. 

Iff/.  Whether  they  know  the  negro 
Francisco,  against  whom  this  prosecution 
or  process  is  carried  on. 

tnd  i/cw,   Whether  they  have  ever 
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heatd  it  tiki -or  reportad  thmt  wM 
Francisco  tiad  erer  betn  prosecuted 
by  justice  on  any  other  occasion,  for 
having  wounded,  maltreated,  or  iqjured 
any  one ;  or  whether  thediposition  cvsaid 
Francisco,  was  known  to  them  to  be  in- 
clined to  quarrels  and  riots,  and  whe- 
ther if  not  on  the  contrary  he  was  well 
known  to  be  of  a  docile,  mild,  and  peace- 
able dispositioo,{jid  well  behaved  towards 
all  people,  particularly  with  his  ship- 
mates on  board  where  it  is  very  usual  and 
frequent  for  disorders  and  quarrels  to 
liappen. 

Srd,  J/«ifi.— That  they  may  depose  to 
what  vices  they  may  have  observed  him 
to  be  addicted  to. 

4th.  J/«ffi.— That  they  depose  to  whe- 
ther they  know  the  black  women,  Sally 
the  slave  of  madam  Jarvis,  Suy  the  slave 
of  madam  Hammil,  and  Polly  the  slave 
of  madam  Phipps. 

5M  I/em«— Whether  they  know  or 
otherwise,  that  these  women  go  out  to 
work,  day  work,  and  lead  a  disorderly 
and  licentious  life  without  restraint,  and 
are  of  ill  fame,  even  amongst  those  of 
their  own  colour  and  description. 

6ik  Item^ — Whether  these  same  quali- 
ties do  not  apply  to  YsabelUrrete,  utiier- 
wise  Pata  de  Jamon,  or  Pig^s  Foot,  and 
also  lo  the  negroes  Ham,  the  slave  of 
Don  William  White,  and  Scipio,  the 
slave  of  madam  Phipps,  whether  they  do 
not  bear  the  same  chSuucter,  and  looked 
upon  as  such  by  the  whole  population 
or  the  place,  and  that  they  are  oad  and 
infamous  and  of  vile  report. 

7tk.  Item, — Whether  the  whole  of  the 
aforesaid  is  not  notorious  and  publicly 
known,  or  otherwise;  and  when  said 
examinations  shall  have  been  taken,  that 
the  same  be  connected  with  the  other 
evidence  tiT  ntpra. 

Other  Soiieitation.'^TYaX  your  honor 
may  be  pleased  to  give  orders,  that  the 
notary  ot  tliese  proc^ings,  and  also  the 
other  public  notaries  of  this  district,  do 
certify,  whether  in  their  registers  there 
exists  auv  charee  or  process,  instituted 
against  the  said  Francisco,  in  conse- 
quence or  for  having  wounded  any  one, 
or  for  any  other  crime,  and  in  like  man- 
ner, that  the  said  certificates  be  connected 
with  the  other  evidence  ut  supra. 

Other  Solicitation,'] — As  in  the  course 
of  these  proceedings  it  does  not  ap- 
pear in  any  part  tnereof,  what  motive 
nis  honor  the  treasurer,  Don  Manuel  Sor- 
zano,  the  roaster  and  owner  of  Francisco, 
could  have  had  for  the  delivering  him 
up  to  justice  as  a  criminal,  your  honor  is 
therefore  required  to  demaad  the  due  in- 


fbrm«6on  on  this  respeel,  to  tho  intent 
that  this  cireumstanee  may  be  fully  ex- 
plained, which  also  is  conducive  to  the 
evidence  on  this  behalf  ut  ntpra. 

Licentiate  Joaquiv  Ouillbit. 

Order  cr  Deertei] — Granted  both  with 
respect  to  all  the  items,  as  also  with  re* 
spect  to  the  other  soUcitations  in  manner 
as  required^  and  the  requisite  permission 
is  hereby  granted. 

YBaamAXTB. 
Licentiate  Savnrov. 

It  was  thus  pronounced  and  declared, 
by  his  honor  the  judge  of  the  first  elec- 
tion, with  the  assent  of  his  counsellor, 
who  both  of  them  have  signed  thereto,  in 
this  city  of  port  of  Spain,  on  the  fifteenth 
day  of  the  month  of  November,  in  the 
year  one  thousand  seven^  hundred  and 
ninety,  which  I  certify. 

Francisco  de  Castro. 

On  the  same  day.  I,  the  notary,  pro- 
ceeded  to  the  dwelKns-house  <tf  the  li» 
cenliate  Don  Joaquin  Guillen^  and  noti- 
fied to  him  personally  the  aforegoing 
order  or  decree,  which  I  certify. 

Castro. 

The  usual  intimation  or  notice  being 
first  given,  and  leave  being  granted 
for  that  purpose,  I  laid  before  bis  ex- 
cellency the  governor  or  captain-ge- 
neral, the  aforegoing  order  or  decree, 
which  I  certify. 

Castro. 

Order  or  Decree  of  the  goipemar.'y-^ 
Ordered  and  decreed,  in  manner  as  re- 
quired by  his  honor  the  judge  of  the 
first  election,  due  notification  thereof  to 
be  made  by  the  notary  of  these  prbceed- 
inss  to  the  sundr^r  persons  mentioned 
who  are  to  be  cited  in  due  form,  and  this 
process  to  be  returned  to  the  court  it 
belongs  to,  duly  observing  the  usual 
formuities. 

Chacon. 
Cuinca: 

I  It  was  thus  ordered  and  decreed,  by  his 
excellency  the  governor  and  captain-ge- 
neral, with  the  assent  of  his  honor  his 
counsellor,  who  both  of  them  signed 
thereto,  in  this  city  of  Port  of  Spain,  on 
the  sixteenth  day  of  the  month  of  No- 
vember in  the  year  one  thousand  seven 
hundred  and  ninety,  which  I  certify; 

Done  in  the  presence  of  me. 

Francisco  db  Castro. 

I  then  proceeded  to  the  dweUine  house 
of  his  honor  the  judge  of  the  fi«^  <uection, 
to  whom  having  &st  practised  nAd  ob- 
served the  formalities  as  usual  and  cus- 
tomary, I  made  known  to  him  the  afore- 
going order,  and  in  witness  ihercof|  I 
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haw*  dfAwn  Ihit  doctuDcol  thereof  and 
tbeeuDe. 

Cuno. 


Depotltion  of  iXm  CayeitmoUarenie, 
In  the  city  of  Port  of  Spain,  on  the  seven- 
teenth day  of  the  month  of  November 
in  the  year  one  thousand  seven  hundred 
and  ninety,  there  pmonally  appeared  be- 
fore his  honor  the  judge  of  the  first  elec- 
tion, Don  Cayetano  Llorente*  captain  of 
his  miyesty's  frigate,  called  the  Nues- 
Ira  Senora  de  las  Neve,  to  whom, 
his  honor  the  said  nidgey  in  the  presence 
of  nie  the  notary,  adninistered  an  oath  in 
due  Ibrm,  on  God  our  Lord  and  on  the 
Sign  of  tlie  Holy  Cross;  and  who  there- 
on promised  to  relate  the  truth  of  all 
whatever  he  might  know  in  reply  to  all 
auch  questions  that  might  be  prooosed 
lo  him,  and  accordingly  on  his  oeing 
interrogated  relative  to  the  contents  of 
the  memorial,  the  cause  of  his  being 
dted,  that  was  presented  by  the  coun- 
sellor for  the  defence  in  this  cause  of 
the  negro  Francisco;  be  deposed  as  fol- 
lows ^— 

To  the  first  item  he  deposed^  that  he 
knows  the  negro  Fhmcisco,  m  conse- 
quence of  said  Francisco  having  served  as 
a  saik>r  on  board  the  frigate  under  his 
command  for  above  sii  weeks;  and  he 
thus  replied  to  this  item. 

To  the  second  item  be  deposed,  that  he 
does  not  know,  and  that  he  never  heard 
it  said  by  any  person  whatever,  that  said 
Francisco  had  ever  been  prosecuted  at 
any  former  time  by  justice,  lor  wounding, 
nialtrcating,  or  iii|urin2  any  one,  but  uii 
the  contrary,  that  he  knew  him  for  the 
space  of  six  weeks  and  upwards,  that 
said  Francisco  was  on  board  the  ship 
under  his  command,  no  way  inclined  to 
quarrels  or  disturbances ;  and  that  he  is 
of  a  quiet  and  peaceable  disposition,  for 
such  was  bis  conduct  while  on  boafd  the 
frigate  under  his  command,  but  that  he, 
the  deponent,  did  not  know  any  thing  or 
evenoDserved  his  conduct  while  on  shore; 
and  he  thus  replied  to  this  item. 

To  the  third  item  be  deposed,  that  he 
never  observed  any  vice  whatever  in 
said  Francisco's  conduct  during  the  six 
weeks  and  upwards  that  he  was  on  board 
the  frigate  under  bis  command ;  and  he 
thus  replied  to  this  question. 

To  the  fourth,  fiflh,  and  sixth  items 
he  deposed,  that  he  was  in  every  re- 
spect ignorant  of  the  contents  thereof ; 
and  he  thus  replied  to  these  items. 

To  the  seventh  item  he  deposed^  that 
the  whole  of  his  aforesaid  deposition  is 
publicly,  and  generally  known,  and  that 
the  same  is  the  truth  on  the  oath  that 
has-  been  administered  to  hini|.  and  he 


confinneand  ratifin  the  same,  and  in 
case  of  need  will  repeat  it  afresh;  this 
his  aforesaid  deposttioa  was  then  read 
over  10  him,  and  he  declared,  that  it  was 
correctly  written  ;  that  he  cannot  either 
add  thereto  or  diminish,  it  being  in  strict 
conformity  to  what  he  had  deposed  ;  . 
furthermore,  that  he  is  more  than  twenty- 
five  years  of  age,  and  he  signed  thereto, 
together  with  his  honor  the  said  judge, 
which  I  certify. 

Tbarraetb. 
Cayetabo  LLOuarrc. 
In  the  presence  of  me 

FaiMCisco  Ds  Castro. 

Deposition  of  Dam  Valentin  de  Ba- 
^nia.y-^n  the  same  day,  there  person- 
ally appeared  before  bis  honor  the  judge 
of  the  first  election,  Don  Valentin  Ba- 
santa,  captain  of  the  Guarda  Costa,  or 
armed  coasting-vessel,  belonging  to  this 
island,  beine  a  witness  produced  by  the 
counsellor  for  the  defence  of  the  negro 
Francisco,  to  whom  his  hcmor  the  said 
judge,  in  the  presence  of  me  the  notary, 
administered  an  oath  in  due  form,  on 
God  our  Lord,  and  on  the  Sign  of  tiie 
Iloly  Cross;  and  thereon  he  promised  to 
relate  the  truth  of  all  whatever  he  micht 
know,  in  reply  to  all  such  questions  tliat 
might  be  proposed  to  him ;  and  acronl- 
ingljff  <>D  his  being  qnesliooed  relative  to 
the  tenor  of  the  aforegoing  interrogatory, 
and  items  thereof,  he  answered  to  each 
of  them  respectively  as  follows : — 

To  the  first  item,  he  deposed,  that  he 
knows  the  negro  Francisco,  against 
whom  this  process  is  carried  on,  by 
reason  of  his  having  served  as  a  sailor 
on  board  the  vessel  under  bis  command ; 
and  he  thus  replied  to  this  item. 

To  the  second  item  he  deposed,  that 
he  does  not  know,  neither  nas  he  ever 
heard  it  said,  that  any  legal  prosecution 
had  been  on  any  former  occasion  ever 
instituted  against  the  negro  Francisco, 
for  having  hurt,  ill  used,  or  wounded 
any  other  person ;  that  during  the  six 
months  that  tlie  said  Francisco  had  served 
as  a  sailor  onj  board  the  vessel  under  his 
command,  he  never  found  him  to  be  a 
man  inclined  to  quarrels,  disturbances, 
or  wranghng,  but  that,  on  the  contrary, 
the  said  Francisco  was  mild,  docile,  and 
peaceable;  and  that  during  said  in- 
terval he  had  never  given  auy  cause  for 
censure  or  complaint  against  him ;  and  km 
thus  replied  to  this  question. 

To  the  third  item,  he  deposed,  that  dur- 
ing the  said  interval  he  never  remarked 
any  depravity  in  his  conduct;  and  he  thus 
replied  to  this  question. 

To  the  fourth  item,  he  deposed  that 
be  knew  the  n^gvo  womaii  Saily,  the 
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slave  belonging  to  inadaoi  Janris ;  and  he 
thus  replied  to  this  question. 

To  the  fiAh  item,  he  deposed,  that  be 
knew  that  she  was  a  black  woman  that 
goes  out  to  work  journey  work ;  that  she 
leads  a  bad  and  yick>us  course  of  life, 
and  that  her  conduct  and  behaviour  arc 
vile,  and  that  her  character  is  notorwusly 
bad ;  and  that  he  the  deponent,  knows 
that  her  mistress  had  sent  her  off  the 
island,  not  being  able  to  put  up  with  her 
conduct  for  the  faults  she  was  guilty  as 
aforementioned ;  and  be  thus  replied  to 
this  question. 

To  the  sixth  item,  he  deposed,  that 
the  same  character  distinguishes  Pata 
de  Jamon,  or  Pig*s-foot,  and  otlier  qua- 
lities still  worse,  and  being  a  free  negro 
woman,  she  has  not  even  any  place  of 
abode,  but  that  she  passes  both  days  and 
nights  under  the  sheds  of  houses,  or  in 
houses  that  are  building,  and  that  during 
the  chief  part  of  the  tune  she  is  drunk, 
and  that  she  gives  hcreself  up  without 
lestraint  to  all  manner  of  vice  ;  he  fur- 
ther deposed,  that  he  does  not  know  the 
other  persons  whose  names  are  men- 
tioned in  this  item,  and  he  thus  replied 
to  tliis  item. 

To  the  seventh  item,  hedeposed,  that 
the  whole  of  this  his  aforesaid  deposition, 
IS  publicly  and  generally  known,  and 
that  the  same  is  the  truth,  on  the  oath 
that  has  been  administered  to  him,  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need,  will  repeat  it  afresh.  This 
his  said  deposition  was  then  read  to  him, 
and  he  declared  that  it  was  correctly 
writttcn,  it  being  in  strict  conformity  to 
what  he  had  deposed  ;  that  he  cannot 
either  add  thereto  or  diminish,  and  fur- 
tlicrnK)re,  that  he  is  more  than  twenty- 
five  years  of  age,  and  he  signed  hereto, 
together  with  his  honor  the  said  judge; 
which  1  certify. 

Ybarrarte. 
Valentin  de  Basanta. 

In  the  presence  of  me 

Francisco  de  Castro. 

Deposition  of  Francisco  iopez,] — In 
continuation,. there  personally  appeared 
before  his  honor  the  said  judge  of  the 
&rst:cleclion,  Francisco  Lopez,  a  se;afar- 
ing  man  beioi^ing  to  the  government 
barge,  or  row-boat  of  this  port,  to  whom 
hi^  honor  the  sad4  judge  in  the  pre- 
sence of  me  the  notary,  administered 
an  oath  in  due  form^  on  God  our  Lord, 
and  ou  the  Sign  of  the  Holy  Cross,  and 
thereon  he  promised  to  relate  the  truth 
of  all  whatever  he  mieht.know,  in  reply 
to^all  such  questions  that  might  be  put  to 
him;  and  accord inglv,  on  his  being 
questioned  relative  to  t})e  contents  of.  the 
ipterxpgatury  herein-before  insertedi  and 
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to  each  of  the  items  thereof  he  deposed 
in  the  manner  as  follows  :— 

To  the  first  item  he  deposed,  that  be 
knows  the  negro  Franeisco,  against 
whom  this  process  is  carried  on,  ever 
since  his  infancy ;  and  he  thus  repUed  to 
this  question. 

To  the  second  item^  he  deposed^  that 
he  never  had  heard  it  said  or  reported, 
that  the  said  Francisco  everhao  been 
prosecuted  for  having  wounded,  or  ill* 
used  any  person  of  any  description  what- 
ever; that  on  the  contrary,  he  knows 
him  to  be  of  a  docile  and  mild  disposi- 
tion ;  and  he  thus  replied  to  this  ques- 
tion. 

To  the  third  item,  he  deposed,  that 
he  never  knew  of  any  irregularity  m  his 
conduct,  and  he  thus  replied  to  this 
question. 

To  the  fourth  item,  he  deposed,  that 
he  only  knows  the  negro  woman  Sally, 
the  slave  belonging  to  madam  Jarvis,  to 
be  a  quarrelsome  woman,  and  that  she 
leads  a  dissolute  life ;  and  he  thus  replied 
to  this  question. 

To  the  fifth  item,  he  deposed,  that  he 
knows  the  said  Sally  to  be  a  woman  that 
works  day's  work,  to  be  a  woman  lead- 
ing; an  abandoned-  life,  and  therefore  of 
vile  character ;  and  he  thus  replied  to  this 
question. 

To  the  sixth  item,  he  deposed,  that  he 
knows  Ysabel  Urreste,  otherwise  Pata  de 
Jamon,  or  Pig's-foot,  that  she  is  the 
most  abandoned  woman  that  he  the 
deponent  ever  saw  in  the  whole  course 
of  his  life,  that  she  has  no  place  of  abode 
whatever;  but  that  she  lives  in  the 
street;  that  she  spends  the  whole  of  her 
time,  in  drunkenness,  or  brawls,  or 
sleeping ;  that  her  manners  and  conduct 
are  most  infamous  and  vile,  and  that  she 
gives  herself  up  without  restraint  to  all 
manner  of  vice ;  and  he  thus  replied  to 
this  item. 

To  the  seventh  item,  he  deposed, 
that  the  whole  of  his  aforesaid  deposition 
is  publicly  and  generally  known,  and 
that  the  same  is  the  trulhj  on  the  oatli 
that  has  been  administered  to  htm,  and 
he  confirms  and  ratifies  the  same  and  in 
case  of  need  will  repeat  it  afresh.  This, 
his  aforesaid  deposition,  was  then  read 
over  to  him,  ana  he  declared  that  it  was 
correctly  written,  that  he  cannot  either 
add  thereto  or  diminish,  it  being  in  strict 
conformity  to  what  he  has  deposed ;  he 
further  declared,  that  he  is  thirty  years  of 
a^Q  and  he  signed  hereto,  together  with 
his  honor  the  sadd  judge,  which  I 
certify. 

YBAMUaTE. 

Faaiiscisco  Lopes. 
In  tljie  presence  of  me, 

Fbancisco  Di  Castbo. 
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DepMilwnof  Bon  Aniamm  CMiiUa.] 
"IimnedMtely  mfVenrardSy  and  for  the 
nme  purpoMi  there  penoDally  appeared 
before  bis  hoaior  Ibc  laid  judne  of  ifie  fint 
ekctioQ,  Don  Antonio  CattUio,  matter  of 
tbegovemment-baifeor  ro«>boat,  em- 
ployed upon  tbe  watch  or  look  out,  a 
witneM  produced  bjtbe  counsellor  for 
the  defence  of  tbe  negro  Francisco,  the 
criminal  in  this  cause,  to  whom  his 
honor  the  said  Judie  in  tbe  presence  of 
me  the  notaiy,  aoministered  an  oath 
in  due  lbrm»  oo  Ood  our  Lord,  and  oo 
tbe  Sign  of  the  Holy  Cross ;  and  there* 
on  be  promised  to  relate  the  truth  of  all 
whatever  he  micht  know  in  reply  to  all 
soch  questions  tnat  roight  be  put  to  him. 
and  accordingly  on  liis  being  qiiestionea 
relative  to  the  contents  of  the  aforegoing 
interrocatonr  and  the  items  thereofi  he 
deposed  as  rollows  :— 

To  the  first  item,  he  deposed,  that  be 
has  known  tbe  negro  Francisco  for  a 
lone  time  past,  aj^inst  whom  these  pro- 
ceeoiDgs  arecarnedon;  and  be  thusre* 
plied  to  tliis  item. 

To  the  second  item,  be  deposed,  that 
be  does  not  know,  neither  has  he  ever 
heard  it  said  or  reported  that  the  said 
Francisco  has  ever  been  l<0^|y  prosecut- 
ed at  any  former  period,  for  ill  using  or 
wounding  any  person  whatever;  that 
he  is  no  way  inclined  or  given  to  quar- 
reb  or  disturbances,  but  on  tbe  con- 
trary, that  his  disposition  is  docile,  mild, 
and  peaceable,  towards  all  descriptions 
of  persons;  and  he  thus  replied  to  this 
item. 

To  the  third  item,  he  deposed,  that  he 
never  remarked  any  depravity  whatever, 
in  his  conduct  or  behaviour,  during  the 
time  that  he  has  known  him ;  and  he 
tlius  replied  to  this  item. 

To  the  fourth  item,  he  deposed,  that  he 
knows  the  negro  woman  Sally,  a  slave 
belonging  to  madam  Jarvis,  and  not  the 
other  black  women  whose  names  are 
mentioned  in  the  interrogatory ;  and  he 
thus  replied  to  this  item. 

To  the  fiflh  item,  be  deposed,  that  he 
knows  that  Sally  goes  out  to  work  by  the 
dajr,  that  she  leads  an  abandoned,  dis- 
solute, and  vicious  life,  and  is  well  known 
to  be  a  woman  of  bad  character,  and  is 
reputed  as  such  by  the  people  of  her 
own  colour ;  and  be  thus  repiicMd  to  this 
item. 

To  the  sixth  item,  he  deposed,  that 
the  same  bad  qualities  and  character  ap- 
ply to  Ysabel  Urreste,  otherwise  Pata  de 
Jamon,  or  Pig's- foot ;  also  many  other 
worse  qualities,  having  no  place  of  abode, 
but  lives  in  the  street  totally  abandoned, 
and  under  no  restraint  whatever  ;  and  he 
thus  replied  to  this  questkiD. 


To  tbe  seventh  item,  be  depoKd,  that 
this  his  aforesaki  deposition  is  pbbliriy 
and  generally  knows,  and  that  the 
is  tbe  truth  on  the  oath  timt  ' 
administered  to  him,  and  ha 
and  ratifies  tbe  same,  and  n  caae  of 
need  will  repeat  it  alircsb ;  his  said  de. 
positkm  was  then  read  overto  him  and 
he  declared  tbe  same  to  be  CMTfcctl J  writ* 
ten,  that  be  cannot  either  add  thereto  er 
diminish ;  furthermore  that  he  b  fifty 
years  of  age;  hcdidnotsicnhcfetoasbe 
sakl  he  oouM  not  write,  but  hb  honor 
the  saki  judge  signed  hereto,  which  I 
certify, 

YaAnaABTi. 
In  the  presence  of  me, 

FsAvcisco  Di  Castio. 

Deposition  of  the  surgeon  Dam  Jttef 
Mmrm  Herrerm.}^¥or  the  purpose  of  ddU 
filling  tbe  decree  herein  before  inserted 
pronounced  on  the  meraoruJ,  there  per- 
•onally  appeared  before  his  honor  tbe 
sakl  judce  of  the  first  election,  Don  Josef 
If  arts  Herrera,  to  whom  his  honor  the 
sakl  judge,  sdminbtered  an  oath  in  doe 
form  on  God  our  Lord,  and  on  the  sign  of 
the  Holy  Cross,  and  thereon  he  promised 
to  relate  tbe  truth  in  reply  to  all  such 
questkms  that  ought  beput  to  him ;  and 
According,  oo  hb  being  interrogated 
relative  to  tbe  contents  oTtbe  menaorial 
and  the  Items  thereof,  be  answered  in 
the  manner  as  folkms : 

To  the  first  item  be  deposed,  that  on 
the  fifteenth  day  of  the  month  of  August 
of  the  present  year,  at  about  seven 
o'clock  in  the  morning,  as  he  was  pass- 
ing by  the  gate  of  the  royal  hospiul  in 
this  city,  on  his  way  to  mass,  in  company 
with  Don  Francisco  Caravano,  sergeant 
oaajor  thereof,  he  went  into  the  gallery 
of  the  said  royal  hospiul,  and  that  there 
be  saw  the  corpse  of  the  negro  in  ques* 
tion;  and  on  hb  inspection  thereof  with 
the  most  minute  attention,  incited  there* 
to  by  the  natural  and  usual  curiosity  of 
every  professbnal  man,  he  observed  a 
wound  in  tbe  middle  of  the  breast,  but 
rather  inclining  to  the  lef\  side  between 
the  fourth  and  ntth  ribs  somewhat  oblique 
from  the  left  side  to  the  right,  and  about 
fourteen  mathematical  lines  in  length* 
with  a  prodigbus  effusion  of  blood  on 
the  clothes  m  the  corpse,  and  at  the 
same  time  he  was  told  that  there  was  a 
similsr  efiiision  on  the  qK>t  where  the 
wound  was  inflbted,  he  remarked  that 
the  breast  and  belly  were  in  their  natural 
state  without  elevatbn  or  swdling,  and 
without  any  bkxMl  about  the  mouth  or 
nose,  but  that  the  eyes  were  open  and 
their  spherity  with  a  smooth  superficies ; 
these  are  the  signs  or  symptoms!^  whbli 
are  to  Im  deuiced  or  judged  and  an 
^pinbn  to  be  fonncd  rejecting  tbe  parts 
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wounded  and  the  consequences ;  ^iz.  the 
prognostic  of  life  or  death,  for  in  fact 
there  is  not  absolutely  any  other  criterion 
to  judge  by ;  he  remarked  that  the  wound 
was  inflicted  with  a  cuttine  ilistrumcnt, 
and  that  possibly  or  probably  it  might 
have  been  a  pointed  one,  but  there  was 
DO  appearance  or  sign  to  ascertain  it 
positively,  it  had  penetrated  the  tegu- 
ments, also  the  large  and  small  pectoral 
muscles,  the  former  in  its  center  or 
middle  part  and  the  latter  towards  the 
lefl,  it  had  entered  between  the  two 
aforesaid  ribs  always  in  an  oblique  direc- 
tion, it  had  fractured  the  externus  mus- 
culus  intercostatus ;  he  had  thus  physi- 
cally remarked  as  far  as  his  visual  faculties 
enabled  him,  the  wound  being  in  the 
direction  aforesaid,  the  arteriaintercostata 
was  cut  across  being  a  very  great  artery 
or  one  of  the  chief  blood  vessels  that  lies 
close  to  the  lower  part  of  each  rib,  and 
that  when  any  great  effusion  of  blood 
lakes  place  in  consequence  of  a  wound 
it  always  issues  outwards,  and  no  blood 
whatever  enters  into  the  cavity  of  the 
breast  allhoueh  the  same  may  be  open ; 
the  cause  of  tnis  phenomenon  being  the 
direction  and  situation  of  this  blood 
vessel,  as  was  absolutely  and  actually 
ascertained  by  the  corpse  in  question, 
and  by  the  usual  and  daily  present 
practice;  it  is  absolutely  laid  down  that 
these  wounds,  if  not  succoured  or  attend- 
ed to,  generally  occasion  theloss  of  seven 
tenth  parts  of  the  blood,  in  which  state 
the  strongest  or  most  robust  person  will 
become  insensible,  and  cause  a  cessation 
of  the  circulation ;  but  if  in  such  a  case 
as  this,  assistance  were  immediately  ad- 
ministered with  the  Torniquet  applied  to 
the  wounded  artery  with  the  corrobo- 
rating measures  that  are  adopted  with 
wounded  persons,  they  are  recovered,  but 
in  case  of  no  assistance  being  afforded 
within  a  specific  time,  and  that  the  re- 
mainder of  the  blood  should  not  be 
capable  of  vivification,  in  this  case  all 
motion  ceases,  a  coagulation  of  the  blood 
ensues,  and  death  terminates  the  insen- 
sibility or  swoon  in  two  hours,  a  little 
more  or  less,  such  is  the  case  in  point 
with  respect  to  the  state  of  the  corpse 
herein  before  mentioned ;  the  surgeons 
who  made  their  report  with  respect  to 
the  nature  of  the  wound,  they  state  that 
the  wound  was  three  fingers  in  depth 
transversely,  and  most  assuredly  it  had 
Dot  penetrated  the  cavity,  for  the  corpse 
was  very  robust  and  corpulent,  and  from 
the  thickness  or  size  of  the  muscles  the 
said  muscles  alone  were  of  more  than 
said  thickness,  but  even  had  the  stab 
penetrated  the  said  cavity,  where  are  the 
symptoms  of  the  bleeding  inwardly  and 
of  the  lungs  being  woimded  as  the^ 
report  ?  it  being  impossible  to  konw  this 
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without  the  body  being  opened  which 
was  not  done,  for  the  surest  consequencet 
of  the  first  would  be^  the  devation  and 
distension  of  the  cavity,  and  even  this 
might  happen  and  be  occasioned  by  many 
other  causes,  and  of  which  there  are  a 
great  number  and  sufficient  examples; 
and  of  the  second  there  would  be  ap- 
pearances of  blood  about  the  mouth  and 
nose,  and  even  these  do  not  ascertain 
the  exact  nature  of  the  internal  wound, 
yet  even  these  very  doubtful  symptoms 
were  deficient ;  therefore  there  neither 
was  such .  bleeding  inwardly  nor  any 
wounded  intestine,  the  whole  might 
possibly  be  the  case,  but  they  had  no 
principle  or  foundation  to  support  them 
and  to  ascertain  it ;  but  allowing  even 
that  there  might  be  a  wound  in  the  lunp 
such  woimd  is  iM)t  absolutely  mortal,  for 
the  deepest  wound  in  this  intestine  will 
only  bring  on  a  phthisis,  neither  has  it 
any  blood  vessel  to  siippl}r  such  an  effusioQ 
of  blood  into  the  cavity  in  any  quantity 
of  consideration  or  consequence ;  more- 
over from  their  report  it  actual  W  appears, 
and  from  the  circumstances  of  the  eyes 
being  open,  and  from  the  smoothness  of 
their  convexity,  that  there  existed  clear 
signs  and  symptoms  that  the  death  was 
occasioned  by  languor  or  loss  of  blood  ; 
and  thus  in  the  present  case,  as  there 
has  not  been  any  other  point  or  general 
rule  of  the  faculty  without  any  exception 
whatever  deduced  from  the  experience  of 
all  ases,  that  every  wounded  or  ruptured 
blood  vessel  in  any  of  the  cavities  is  ab* 
solutely  mortal,  so  the  exterior  ones  or 
in  parts  connected  therewith  are  ix>t  so : 
of  tliis  latter  description  is  the  said 
wounded  interior  artefy  ;  in  consequence 
whereof  I  am  bound  to  declare,  and  dg 
facto  do  declare,  that  the  wound  in  ques- 
tion was  not  absolutely  mortal. 

To  the  second  item  he  deposed,  that 
this  item  is  replied  to  in  the  first,  but 
that  he  is  bound  to  say  in  addition  there-^ 
to,  that  the  wound  having  been  inflicted 
in  the  middle  of  a  very  cold  and  damp 
night,  and  where  the  body  fell  being  on 
wet  ground,  and  that  said  wound  beinsr 
inflicted  on  a  negro  ill  or  badly  fed 
although  robust,  the  fainting  or  swooning 
was  more  immediate  and  death  more 
protracted,  and  in  consequence  of  no 

.  assistance  being  administered  he  must 
have  died  in  two  hours,  the  fainting  or 
swooning  lasting  almost  the  whole  pe- 
riod or  space  of  time,  and  appeared  to  be 
a  dead  corpse  to  all  and  every  one  who 
might  nut  closely  and  minutely  examine 
the  same,  if  devoid  of  penetration  and 
practical  experience ;  ana  he  further  de- 
posed, that  the  aforesaid  narrative  or 
opinion  is  all  that  he  has  in  his  power 
to  state  m  answer  to  the  interrogatories 
that  haft  been  proposed  to.  him,  atid 
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that  the  nme  is  truth,  on  the  oath  thai 
has  been  administered  to  him.  from 
hii  profeMional  knowledge*  and  be  con- 
firms and  ratifies  tlie  same  and  in  case 
of  being  required  so  to  do  Uiat  he  would 
repeat  il  afresh ;  this  his  aforesaid  depo- 
sition was  then  read  over  to  tiim,  and  he 
declared  it  to  be  correctly  written,  that 
he  caimut  either  add  thereto  or  diminish, 
and  he  signed  hereto  together  with  his 
honor  the  said  judge,  which  I  certify, 

Ybarrarte. 

JosEP  Maria  IIerrera. 

In  the  presence  of  roe 

Francisco  de  Castro. 

Deposition  of  Don  Juan  Clark.'} — On 
the  same  day  there  personally  appeared 
before  his  honor  the  judge  of  the  first 
election,  Don  Juan  Clark,  who  made 
oath  in  due  form  on  God  our  Lord,  and  on 
the  Sign  of  the  Holy  Cross,  and  thereon 
he  promised  to  declare  the  truth  in  reply 
to  all  such  auestions  as  might  be  proposed 
to  him,  ana  accordingly  on  his  being  in- 
terrogated relative  to  the  tenor  o(  the 
memorial  and  report  of  the  inspection, 
lie  deposed  that  ai though  he  did  not  see 
tlie  dead  body,  he  is  of  opinion  by  virtue 
•f  the  declaration  made  by  the  surgeon 
IIerrera  as  aforesaid,  that  the  wound  in- 
Dieted  in  the  part  as  described  was  not 
mortal  in  its  nature,  as  tlie  same  might 
have  been  cured  had  assistance  been  ad- 
ministered instantaneously  to  the  wound- 
ed person,  with  the  proper  surgical  re- 
medies ;  he  deposed  that  the  aforesaid  is 
all  he  knows  aiul  is  the  truth  on  the  oath 
that  has  been  administered  to  him ;  and 
he  confirms  and  ratifies  the  same  and  in 
case  of  need  will  repeat  it  afresh;  he 
further  deposed  that  he  is  more  than 
twenty-five  years  of  age,  and  he  signed 
hereto  loectFicr  with  his  honor  the  said 
judge,  which  I  certify, 

Ybarrarte. 
Juan  Clark. 

In  the  presence  of  nic  the  notary 

Francisco  de  Castro. 

On  the  same  day  there  personally  ap- 
peared before  his  honor  the  said  judee  of 
the  first  election,  Don  Luiz  Barraudand 
Don  Antonio  Paniza,  the  surgeons  who 
attended  and  inspected  the  d^  body  in 
question,  to  whom  his  honor  the  said 
judge,  in  the  presence  of  me  the  notary, 
administered  an  oath  in  due  form  on  God 
our  Lord,  and  on  the  Sign  of  the  Holy 
Cross,  and  who  thereon  promised  to 
declare  the  truth  of  all  whatever  they 
might  know  in  reply  to  all  such  questions 
that  might  be  proposed  to  them ;  and 
accordingly,  on  their  being  questioned 
with  respect  to  the  third  item  of  tlie  in- 
terrogatory, they  deposed  that  they  had 
B0  remark  to  fnake  ou  the  opioWo  given 


in  by  the  two  surgeons  Don  Jotef  Maria 
Herrera  and  Don  Juan  Clark,  which  said 
opinion  had  been  perused  bv  them,  and 
that  they  do  not  object  to  the  substance 
of  the  said  opinion  with  respect  to  the 
wound  inflicted  on  the  deceased  negro  in 
question,  for  by  reason  of  them  the  de- 
ponents not  having  opened  the  body, 
they  had  been  only  able  to  report  from 
the  external  appesrance  of  the  wounded 
part,  that  the  said  wound  had  been  the 
cause  of  the  decease,  and  that  they  did 
not  by  an^  means  report  that  the  said 
wound  in  its  nature  was  mortal ;  under 
these  circumstances  they  ratify  and  con- 
firm their  former  deposition  without 
cither  adding  thereto  or  diminishing. 
They  then  declared  that  the  aforesaid  is 
all  they  know,  and  that  the  same  is  all 
that  they  can  depose  in  reply  to  the 
questions  that  have  been  put  to  them, 
and  is  the  truth  on  the  oath  that  has 
been  administered  to  them,  and  they 
confirm  and  ratify  the  same  and  that  if 
required  so  to  do  they  will  repeat  it 
afresh ;  they  deposed  themselves  to  be 
more  than  twenty-five  years  of  age,  and 
tbey  both  of  theru  signed  hereto,  together 
with  his  honor  the  said  judge,  which  I 
certify, 

Don  Lurs  Barravd. 
Antovio  Pamiza. 
Ybarrarte. 

Done  in  the  presence  of  me,  the  notary. 

Frakcjsco  db  Castro. 

Information  of  his  Honor  the  Trea- 
surer.]— On  the  eighteenth  day  of  the 
said  month  and  year,  I,  the  notary,  went 
to  the  royal  treasury,  and  being  arrived 
thereat,  I  notified  the  aforegoing  order 
or  decree  to  his  honor  the  treasurer, 
and  I  also  duly  made  him  acquainted 
with  the  other  solicitation  contained  in 
the  memorial,  and  on  his  being  tully  in- 
formed thereof,  he  deposed,  that  as  he 
was  going  tu  mass  in  the  morning  of  the 
fifteenth  day  of  the  month  of  August  in 
the  present  year,  being  Aseension  day, 
and  on  his  passine  by  the  gate  of  the 
royal  hospital  he  observed  that  there  was 
a  >^reat  concourse  of  people,  and  that 
incited  by  his  curiosity  he  joined  himself 
with  the  rest  to  look  at  a  negro  that  there 
lay  dead,  who  was  said  to  have  been 
killed  on  the  preceding  night,  and  in  the 
midst  of  the  said  concourse  of  people  he 
heard  it  said  that  it  was  one  of  his  the 
deponent's  negroes  that  had  committed 
the  crime,  in  consequence  whereof  im* 
mediately  after  he  had  heard  mass  per^ 
formed  and  having  returned  home,  he 
recollected  that  of  two  negroes,  his  pro- 
perty, who  lived  from  his  house,  it  could 
only  be  one  of  them,  by  reason  of  the 
other  being  grievously  ill  or  infirm  ;  that 
fan  tbit  motive  be  sought  and  enquired 
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after  FrencincOy  which  was  the  one  thai 
was  in  liealth,  and  it  was  ascertained, 
that  the  said  Francisco  was  on*  board  the 
Tessel  on  board  whereof  he  served ;  that 
he  sent  to  fetch  him  by  means  of  the 
piaster  of  the  revenue  barge,  it  being  the 
intention  of  his  honor,  the  dejioncnt, 
.personally  to  deliver  him  up  to  jnstice, 
thereby  to  give  a  manifest  proof  that  he 
would  not  connive  at  or  conceal  the 
excesses  of  his  domestics,  and  for  the 
purpose  of  ascertaining  the  truth  of  the 
tact;  and  accordingly  the  said  ne^ro 
Francisco  came  into  the  presence  of  him, 
this  deponent,  on  his  order  being  inti- 
mated to  him  by  the  said  master  of  the 
revenue  barce ;  that  he,  the  deponent, 
look  the  said  negro  into  one  of  the  inner 
rooms  of  his  house,  and  informed  him  of 
the  cause  of  his  having  sent  for  him, 
which  said  crime  the  said  negro  Francisco 
flatly  denied  having  committed;  that 
after  him,  tlie  deponent,  had  exhorted 
liim  a  great  variety  of  times,  and  re* 
minded  nim  of  what  he  had  heard  said 
to  incite  him  to  tell  the  truth,  he  the  said 
negro  Francisco  persisted  strongly  in 
denying  it,  and  positiveTy  asserts  that 
it  was  not  him  tnal  had  "committed  the 
said  murder ;  and  that  in  consequence  of 
these,  the  said  Francisco*8  answers^  he, 
the  deponent,  told  his  said  negro,  that 
notwithstanding  all  he  had  said  in  deny- 
ing it  he  meant  to  deliver  him  up  to 
justice,  to  the  intent  that  a  regular  and 
proper  examination  should  take  pkice, 
to  which  the  said  negro  replied  to  him 
that  he  would  render  himself  up  with 
pleasure;   that  idFter  this,   he,  the  de- 

Eonent,  ordered  his  said  negro  to  follow 
iro,  and  he  conducted  him  to  the  house 
of  his  excellency  the  governor  through 
the  street  loose  and  atliberty,  and  that 
at  eight  o'clock  in  the  morning,  without 
the  said  negro  ever  having  made  the 
least  attempt  to  run  away,  which  he 
might  easily  have  done  if  he  had  so 
chosen  to  do^  he,  the  deponent,  took 
him  before  his  excellency  the  governor, 
at  the  same  time  acquainting  his  excel- 
lency of  the  motives  for  taking  such 
steps;  that  in  consequence  thereof  his 
excellency  returned  him  thanks  for  his 
act  of  delivering  up  the  said  negro,  but 
informed  him  tnat  the  cognizance  of  the 
cause  did  not  belong  to  him,  and  directed 
him  to  conduct  the  ncero  to  the  house  of 
his  honor  the  judge  of  the  first  election, 
which  he  accordingly  performed,  the 
said  negro  walking  alone  and  at  liberty 
behind  nim,  this  deponent ;  and  that  on 
his  delivering  up  the  said  negro  to  his 
honor  the  said  judge,  he  was  by  him 
committed  to  prison  until  the  truth  should 
be  ascertained  ;  to  all  which  the  negro 
acceded  without  the  least  complamt 
walking  free  and  at  hbcrty  to  thr prison 
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#ith  the  man  who  conduoted  him ;  he 
further  deposed  that  the  aforesaid  is  all 
the  information  in  his  power  to  gi^e  in 
compliance  with  the  oroer  or  decree,  and 
relative  to  the  other  solicitation  that  liave 
required  this  his  deposition,  and  his 
honor  the  saud  treasurer  signed  hereto, 
which  I  certify, 

Manuel  SoazAMO. 
Castro. 

On  the  same  day,  I  notified  the  afore- 
going order  or  decree  to  Don  Antonio 
Ardifa,  which  I,  the  notary,  do  hereby 
certify. 

Castko. 

Attestation  of  Don  Antonio  Ardila 
Notary  Public.]~Don  Antonio  Ardila, 
notary  public  in  this  windward  island  of 
Trinidad,  &c.  do  herel^  certify  and  at- 
test, in  the  manner  and  form  as  i9  duty 
bound,  and  according  to  my  ability  ;  that 
among  the  papers  and  documents  legally 
drawn  and  registered  by  me,  from  the 
time  I  have  entered  on  the  discharge 
and  exercise  of  my  employ,  there  is  no 
accusation  or  process  whatever  against 
the  negro  Francisco,  who  is  depoMd  to 
be  the  criminal  in  this  process ;  neither 
are  any  such  to  be  found  among  the  re- 
cords in  my  registry,  that  have  been  re- 
vised and  searched  by  me,  the  Horary, 
which  'said  records  were  re»stered  by  my 

Eredeccssors,  of  the  said  Francisco  ever 
aviug  hurt,  ill-used,  or  wounded  any 
person,  nor  for  any  other  cause  or  mo- 
tive :  Given  in  pursuance  of  the  afore- 
going judicial  oroer  or  decree,  in  this 
city  of  Port  of  Spain,  on  the  eighteenth 
day  of  the  month  of  November,  ia  the 
year  one  thousand  seven  hundred  and 
ninety. 

(L.S. )        AxTONio  AnoiLA. 

Notary  Puldic. 

Attestation  of  Don  Francisco  de  Castro 
Notary  Public  .1 — Don  Francisco  de  Cas- 
tro, notary  public  and  official  notarv  to 
t}ic  government  of  this  windward  island 
of  Trinidad,  &c.  do  hereby  certify  and 
attest  in  manner  and  form,  as  in  duty 
bound  and  according  to  my  ability; 
that  among  the  records  and  registers  uu- 
dcr  my  care  no  suit  or  process  whatever 
is  to  be  met  with  against  the  negro 
Francisco,  the  criminal  herein  before 
mentioned,  for  any  cause  whatever,  and 
in  pursance  of  the  judicial  order  or  de- 
cree I  have  given  these  presents  in  this 
city  of  Port  of  Spain,  on  the  eighteenth 
day  of  the  month  of  November,  in  the 
year  one  thousand  seven  hundred  and 
ninety  ;  in  testimony  of  the  truth  where- 
of I  have  signed  hereto. 

FaAicisco  OB  Casteo. 

Attestation  of  Don  Josef  AntdnioPere$ 
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Notary  Public.]— -Don  Josef  Anionio 
Peru,  notary  public  and  official  notary  to 
the  courts  ot  law  of  this  windward  island 
of  Trinidad*  &c.  do  hereby  certify  and 
attest  in  manner  and  form,  as  in  duty 
bound  and  according  to  my  ability ; 
that  during  the  time  that  I  have  exercis- 
ed the  functions  of  my  employ,  in  the 
offices  held  by  me,  I  have  never  received 
or  filed  any  accusation  or  process  against 
the  negro  Francisco  (agamst  whom  cri- 
minal proceedings  are  carrying  on,  and 
on  wtKKse  l)ehalf  evidence  is  louj^ht  for), 
lor  anv  murder  or  homicide  or  ill-usage 
towards  any  person  whatever,  or  fur  any 
other  motive  or  cause  ;  and  in  pursuance 
of  the  judicial  order  or  decree  afore- 
going, I  have  given  these  presents  in 
this  city  of  Port  of  Spain,  on  the  eight- 
eenth day  of  the  month  of  November,  in 
the  year  one  thousand  seven  hundred  and 
ninety. 

8H  S.)    Josef  Astokio  Perez, 
oUry  Public  and  Official  No- 
tary to  the  Courts  of  Law. 

To  his  Honor  the  Ordinary  Judge ; 

The  Counsellor  in  defence  of  the 
negro  Francisco,  against  whom  criminal 
proceedings  are  officially  carried  on,  for 
the  purpose  of  ascertaining  the  facts  and 
bringing  to  punishment  the  perpetrator 
of  the  homicide,  committed  ou  ttie  body 
of  another  nezro  named  Andres,  in  con- 
tinuation of  the  evidence  adduced  on  be- 
half of  the  defence  in  this  cause,  suppli- 
cates, that  your  honor  will  be  pleased  to 
order  and  issue  directions,  that  Juscf  An- 
tonio Naraujo  and  Juan  Jusef  Vega, 
may  be  examined  on  oath  relative  to  tlie 
particulars  inserted  in  the  first  solicita- 
tion included  in  the  aforegoing  interroga- 
tory, and  that  thcv  may  declare  on  the 
raid  solemnity  of  their  oath,  whether 
they  personally  know  the  neero  Andres 
deceased,  whether  it  is  wclUknown  to 
them  or  otherwise,  that  said  Andres  was 
of  a  quarrelsome  disposition,  and  much 
more  robust,  and  much  more  feroci- 
ous than  Francisco ;  and  whether  it 
is  not  true  or  otherwise,  that  in  the 
public  works  of  the  king,  wherein  said 
Andres  usually  worked,  he  was  frequent- 
ly giving  provocation  and  offending  the 
other  workmen  or  labourers:  Given  in 
this  city  of  Port  of  Spain,  on  the  eight- 
eenth day  of  the  month  of  November,  in 
the  year  one  thousand  seven  hundred  and 
ninety. 

Other  SoUcitaiion.'] — Should  it  be  suit- 
able likewise  in  support  of  the  defence  of 
the  neero  Francisco,  that  evidence  and 
proof  should  be  brought  forward  of  his 
dexteritv  in  sail-making,  in  which  he  is 
an  excellent  workman,  and  that  with  res- 
'*  to  this  Port  it  is  so  circumstanced 


of  lieing  in  great  want  of  such  good  work- 
men for  the  service  of  the  shipping  : 
Your  honor,  therefore,  will  be  pleased  to 
issue  oiders,  that  all  the  witnesses  before 
named  in  this  memorial  or  solicitation, 
as  well  as  those  described  in  the  former 
one  may  be  cited,  to  depose  relative  to 
the  contents  or  tenor  of  this  latter  solici- 
tation, and  that  the  said  deposition  may 
be  annexed  to  tlie  evideuce  ui  mpra. 

Licentiate  Guillcv. 

Order  or  Drcrce.]— Granted  in  con- 
formity to  the  6rst  memorial,  and  also  to 
the  other  solicitations. 

YaARaaaTE. 
Licentiate  Savivoh. 

It  was  thus  pronounced  and  decreed 
by  his  honor  the  judge  of  the  first  elec- 
tion, with  the  assent  of  his  counsellor, 
who  both  of  them  signed  hereto,  in  this 
city  of  Port  of  Spain,  on  the  eighteenth 
day  of  the  month  of  November  in  the 
year  one  thousand  seven  hundred  and 
ninety  ;  which  1,  the  noUry,  do  hereby 
certify. 

Doue  in  the  presence  of  me 
FaAKcisco  oa  CAsrao. 

On  the  same  day,  I  notified  the  afbre- 
eoine  order  or  decree  to  the  counsellor 
for  the  defence  of  the  negro  Francisco  ; 
having  for  the  said  purpose  personally 
gone  to  his,  the  counsellor's,  dwelling- 
bouse  ;  which  I,  the  notary,  do  hereby 
certify. 

Castro. 

Deposition  of  Francisco  Lt^z.^-^n 
the  same  day,  month,  and  year,  there  per- 
sonally appeared  beforehis  honor,  the  said 
judgcof  the  iirst  election,Francisco  Lopez, 
a  sailor,  being  a  witness  produced  and 
brought  forward  on  behalf  of  the  defence 
of  the  negro  Francisco  ;  to  whom,  bis 
honor  the  said  judge,  in  the  presence  of 
me  the  notary,  administered  an  oatli  in 
due  form,  on  God  our  Lord,  and  on  the 
Sign  of  the  Holy  Cross,  who  there- 
on promised  to  relate  the  truth  of  all 
whatever  he  might  know,  in  reply  to  all 
such  questions  that  might  be  put  to  him, 
and  accordingly  on  his  being  questioned 
relative  to  the  contents  of  the  soliciuitiun 
annexed  to  the  memorial  aforeeoing,  he 
deposed,  that  he  well-knows  the  negro 
Francisco,  who  is  a  regular  sail-maker, 
that  he  understands  the  said  business 
well,  and  that  capable  persons  in  this  line 
of  business  or  good  workmen  therein  are 
scarce  in  this  Port :  That  this  his  afore- 
said  deposition  is  all  he  knows,  and  is 
the  truth  on  the  oath  that  has  been  ad- 
ministered to  him  ;  and  he  confirms  and 
ratifies  the  same,  and  in  case  of  need 
will  repeat  it  afresh  t  He  further  depos- 
ed|  that  he  was  thirty  years  oi  age :  this 
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his  said  deposition  was  then  read  over 
to  him,  ana  he  declared,  that  the  same 
was  strictly  conformable  to  what  he  had 
deposed  ;  that  he  cannot  cither  add  there- 
to  or  diminish,  and  he  signed  hereto  to- 
gether with  his  honor,  the  said  judge, 
which  I,  the  notary,  do  hereby  certify. 

Ybarraetb. 
Francisco  Lopes. 

In  the  presence  of  me 

FrATICISCO  DE  CASTRa 

Deposition  of  Don  Antonio  CastUlo,'] — 
On  the  nineteenth  day  of  the  month  of 
.  November,  in  the  ^ear  one  thousand 
seven  hundred  and  nmetv,  there  person- 
ally appeared  before  his  honor,  the  judge 
of  the  first  election,  Don  Antonio  Cas- 
tillo, roaster  of  the  Eovemment  barge  or 
revenue  row-boat,  being  a  witness  pro- 
duced and  brought  forward  on  the  be- 
half of  the  defence  of  the  negro  Francis- 
co; to  whom  his  honor  the  sud  judge, 
in  the  presence  of  me  the  notary,  admi- 
nistered an  oath  in  due  form,  on  God 
our  Lord,  and  on  the  sign  of  the  Holy 
Cross  ;  who  thereon  promised  to  relate 
the  truth  of  all  whatever  he  might  know, 
in  reply  to  all  such  questions  that  roieht 
be  put  to  him,  and  accordingly  on  his  Be- 
ing questioned  relative  to  the  tenor  of  the 
memorial,  and  respecting  the  items  there- 
of^ he  deposed,  that  he  knows  for  a  cer- 
tainty that  the  negro  Francisco  against 
whom  these  proceedings  are  carried  on, 
IS  a  most  excellent  workman  in  the  sail- 
making  line,  and  that  in  this  country  per- 
sons of  the  like  abilities  are  scarce : 
That  this  his  aforesaid  deposition  is  all 
he  knows,  and  is  the  truth  on  the  oath 
that  has  been  administered  to  him  ;  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  afresh ;  this 
his  aforesaid  deposition  was  then  read 
over  to  him,  and  he  declared  that  it  was 
correctly  written,  it  being  strictly  con- 
formable to  what  be  had  deposed ;  that  he 
cannot  either  add  thereto  or  diminish ; 
he  further  deposed  that  he  was  fifty 
years  of  age,  and  he  did  not  sign  hereto 
as  he  said  that  he  could  not  write,  his 
honor,  the  said  judee,  signed  hereto, 
which  I,  the  notary,  do  hereby  certify. 

Ybarrarte. 

Done  in  the  presence  of  rac,  the 
Notary. 

Fravcisco  de  Castro. 

Deposition  of  Don  Valantin  Barran- 
fa.] — On  the  same  day,  and  for  the  same 

Eurpose,  there  personally  appeared  before 
is  honor  the  said  Judge  of  the  first  elec- 
tion,Don  Valantin  Baranta,  captain  of  the 
Giiarda  Costa  or  coasting  vessel,  belong- 
ing to  this  Port,  being  a  witness  pro- 
duced and  brought  forward  on  behalf  of 
the  negro  Francisco ;  la  whom  his  honor 


the  said  jud^e,  in  the  presance  of  me,  the 
notary,  admmistered  an  oath  in  due  form, 
on  God  our  Lord  and  on  the  sign  of  the 
HolyCross;  who  thereon  promis^  to  relate 
the  truth  of  all  whatever  he  misht  know 
in  reply  to  all  such  questions  that  miftht 
be  put  to  him  ;  and  accordingly  on  bis 
being  questioned  relative  to  the  tenor  or 
contents  of  the  solicitation  annexed  to 
the  memorial  aforegoing,  he  deposed, 
that  whereaa  he,  the  deponent,  is  a  mari- 
ner by  profession,  and  captain  of  the 
Guarda  Costa  or  coasting-vessel,  belong- 
ing to  this  Port  and  I  island,  that  he  has 
and  possesses  a  good  and  sufficient  know- 
ledge  of  the  furniture,  sails,  and  other 
materials  proper  for  shipping,  for  which 
reason  he  knows  for  a  certainty,  that  the 
negro  Francisco  against  whom  these  pro* 
ce^in^s  are  carried  on,  is  a  most  excel- 
lent sail-maker,  for  there  having  occur- 
red an  absolute  necessity  for  repairing 
and  amcndine  the  sails  of  his  vessel,  the 
said  person,  Francisco,  was  the  chief  sail- 
maker  of  whose  services  he  availed  him- 
self, to  repair  the  aforesaid  sails;  that 
this  his  aforesaid  deposition  is  all  that 
he  knows,  and  is  all  that  he  can  de- 
pose, in  reply  to  the  questions  that  have 
been  proposed  to  him,  and  is  the  truth 
on  the  oath  that  has  been  administered  to 
him  ;  and  he  confirms  and  ratifies  the 
same,  and  in  case  of  need  will  repeat  the 
same  afresh ;  his  said  deposition  was 
then  read  over  to  him,  and  he  depos- 
ed that  it  was  correctly  written  ;  that  he 
cannot  either  add  thereto  or  diminish  ; 
and  he  further  deposed,  that  he  was 
more  than  twenty-five  years  of  age ; 
and  he  signed  hereto,  tosether  with  his 
honor  the  said  jud^e,  which  I,  the  no* 
tary,  do  hereby  certify. 

Ybarrarte. 
Valantin  db  Bazanta. 

Done  in  the  presence  of  me 

Francisco  de  Cabtro. 

Deposition  of  Don  Cayetano  Lhrente,'} 
— «In  continuation,  there  personally  ap« 
peared  in  this  court,  before  his  honor 
the  judge  of  the  first  elettion,  Don 
Cayetano  Llorentc,  captain  of  his  ma- 
jesty's frigate,  the  Nuestra  Senora  de 
las  Nieves,  being  a  witness  produced 
and  brought  forward  on  behalf  of  the 
defence  of  the  negro  Francisco ;  to 
whom  his  honor  the  sud  judge,  admi- 
nistered an  oath  in  due  form,  who  there- 
on promised  to  relate  the  truth,  in  reply 
to  all  such  questions  that  might  be  put 
to  him,  and  accordingly  on  his  being  in- 
terrogated relative  to  the  tenor  or  sub* 
stance  of  the  solicitation  annexed  to  the 
aforegoing  memorial  «he  deposed,  that  by 
reason  of  its  having  been  necesSarsr  and 
requisite  to  mend  the  sails  of  the  frigate 
vixier  hit  commandi  it  became  known 
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to  hioi  that  the  negni  Francifco»  against 
whom  these  prooeediiigs  are  carried  on, 
18  a  sail -maker  and  ia  ^trj  expert  in  this 
buMDeas;  and  be  further  deposed,  that 
nii-makers  of  any  ability  are  very  scarce 
and  few  in  this  Fort,  and  he  declared, 
that  the  aforesaid  is  all  that  he  knows,  and 
that  the  same  is  the  truth  on  the  oath 
that  has  been  administered  to  him ;  and 
he  confirms  and  ratifies  the  same,  and  in 
case  of  need  will  repeat  it  afresh ;  his 
said  deposition  was  then  read  orer  to  I 
him,  and  he  declared  that  it  was  correct- 1 
Ij  written^  it  being  strictly  conformable 
la  what  he  had  deposed,  and  that  he  was 
moce  than  twenty-five  vcars  of  ap  ;  and 
he  signed  hereto,  togetner  with  his  honor 
the  uid  judfse,  which  1,  the  notary,  do 
hereby  certify. 

YaAmajLaTc. 

Cayet4KO  LuoauTc. 

Done  in  the  presence  of  me 

Fbakcisco  de  Ca.itro. 

Deposition  of  Jamf  Antonio  Narmujo,'\ 
*-On  the  same  day,  month,  and  year, 
and  in  addition  to  the  aforesaid  etidcncc, 
there  personalljr  appeared  before  his 
honor  the  said  judge  of  the  first  elcc* 
tion,  Josef  Antonio  Naraujo,  being  a 
witness  produced  and  brought  forward 
on  the  behalf  of  the  defence,  to  whom  his 
honor  the  said  judge,  in  the  presence  of 
me  the  notary,  admin btered  an  oath  in 
due  form  on  God  our  Lord,  and  on  the 
Sign  of  the  Holy  Cross ;  who  thereon 
promised  to  relate  the  truth  of  all  what- 
ever he  might  know  in  reply  to  all  such 
questions  that  mi^ht  be  put  to  him,  and 
accordingly  on  his  being  in terroeated  res- 
pecting the  tenor  or  contents  of  the  soli- 
citation annexed  to  the  memorial  herein- 
before inserted,  he  deposed  to  each  uf 
the  items  in  manner  as  follows : 

To  the  first  item  he  deposed,  that 
he  knows  the  negro  Francisco,  and  has 
known  him  from  six  to  eight  years  ;  and 
he  thus  replied  to  this  question. 

To  the  second  item  he  deposed,  that 
he  does  not  know,  neither  has  he  ever 
heard  that  the  said  negro  Francisco  ever 
has  been  prosecuted  by  justice  on  any 
other  occasion  for  having  wounded,  hurt, 
or  ill-used  any  person  whatever,  that  his 
disposition  is  no  way  inclined  to  quarrels 
or  disturbances,  but  on  the  contrary  that 
his  temper  was  pc.xcable,  mild,  docile, 
and  reserved  towards  all  descriptions  of 
persons;  and  he  thus  replied  to  this  ques- 
tion. 

To  the  tliird  item  he  deposed,  that 
he  never  remarked  or  observed  him  to 
ever  havinjg  been  guilty  of  any  depravity 
whatever  in  his  conduct;  and  he  thus 
replied  to  this  question. 

To  the  fourth  item  be  deposed,  that 
knows  the   negro   woman  Sally,  a 


alave  belonging  to  madam  Jaivis;  that 
the  said  Sally  goes  out  to  work  by  the 
day,  that  she  is  of  ill  fame,  and  leads  a 
vile  and  abandoned  life ;  and  he  thus 
replied  to  this  question. 

To  the  sixth  *  item  he  deposed,  that  the 
same  had  qualities  distinguished  Ysavel 
Urrestc,  otherwise  Pata  de  Jamon  or 
Pig's  Foot,  besiflesmanv  others  worse;  as 
she  has  no  place  of  abode,  neither  has 
she  any  ckithes  to  cover  her,  nor  any 
place  whereat  to  sleep,  other  than  the 
public  street ;  he  further  deposed,  that 
the  negroes  Ilam  and  Scipio,  likewise  go 
out  to  work  by  the  day,  and  are  rag^d 
negroes,  who  are  continually  gettiiii; 
drunk,  and  lead  a  bad  life,  and  are  by 
general  repute  infamous  characters  ;  and 
he  thus  replied  to  this  question,  and  with 
respect  to  tlie  solicitation  to  the  first  item 
thereof  he  deposed,  that  he  knew  the  de- 
ceased nc^ro  Andres ;  and  he  thus  re- 
plied to  this  question. 

To  the  second  item  he  deposed,  that 
the  said  deceased  Andres  was  a  turbulent 
man,  much  inclined  to  quarrels  and  dis^- 
turbances,  and  that  he  was  more  robust 
and  ferocious  than  Francisco ;  and  he 
thus  replied  to  tliis  question. 

To  the  thinl  item  he  deposed,  that  it 
is  strictly  true,  that  the  said  Andres  and 
himself  were  employed  in  the  knig*s 
works,  and  that  said  Andres  was  constant- 
ly insulting  and  provoking  him,  tlie  dc- 
|ionent,  and  fighting  or  quarrelling  with 
all  the  other  labourers ;  and  he  thus  re- 
plied to  this  question.  And  on  his  be- 
ing interrogated  respecting  the  other  so- 
licitation annexed  to  the  memorial,  lie 
dcposetl,  that  Francisco  was  an  excel- 
lent sail-maker ;  that  he,  tfie  deponent, 
has  seen  him  at  work ;  that  said  Francis  • 
CO  understands  his  business  well,  and  is 
very  expert  therein  fiirlhermore ;  that 
persons  in  this  line  of  business  expert 
therein  are  very  scarce  ;  thai  this  liis 
aforesaid  deposition  is  all  that  he  knows 
and  is  the  truth  on  the  oath  that  has  been 
administered  to  him,  and  he  confirms 
and  ratifcs  the  same,  and  in  case  of  need 
will  repeat  it  afresh ;  his  aforesaid  de- 
position was  then  read  over  to  him,  and 
he  deposed,  that  it  was  correctly  written, 
that  he  cannot  either  add  thereto  or  di- 
minish, the  same  being  strictly  conform- 
able to  what  he  had  deposed,  and  he 
declared  himself  to  be  more  than  twen- 
ty-five years  of  age  ;  and  he  signed  here- 
to, together  with  his  honor  the  said 
jud^,  which  I,  the  notary,  do  hereby 
certify. 

Ybarrarti. 

Naravjo. 
Done  in  the  presence  of  me 

Frakcisco  di  Castro. 


*  Omission  of  the  fifth  in  the  oiigiual. 
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DeposHlon  ^fJuanJotef  Vtga,]"^On 
the  same  day,  and  for  the  same  mtrpose, 
there  personally  appeared  before  his 
honor  the  said  judge  of  Uie  first  election, 
Juan  Josef  Vega,  a  cjiirpenter,  "being  a 
witness  produced  and  brought  forward 
on  behalf  of  the  negro  Francisco,  to 
Mrhom  his  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  adminbtered 
an  oatli  in  due  form,  on  God  our  Lord, 
and  on  the  Sign  of  the  Holy  Cross,  who 
thereon  promised  to  relate  the  truth  of 
all  whatever  he  might  know  in  reply  to 
all  such  questions  that  might  be  put  to 
him;  and  accordingly  on  his  being  ques- 
tioned relative  to  the  tenor  or  contents  of 
the  memorials  in  consequence  whereof 
lie  was  summoned,  and  respecting  the 
items  thereof,  he  answered  in  manner  as 
follows : — 

To  the  first  item  he  deposed,  that  he 
knows  the  negro  Francisco  acainst  whom 
these  proceedmes  are  carried  on ;  and  be 
thus  replied  to  this  question. 

To  the  Mcond  item,  he  deposed,  that 
be  neither  knows,  neither  did  be  ever 
hear  it  reported,  that  said  Francisto  was 
ever  prosecuted  byjustice  for  any  murder 
or  homicide,  wounding,  ill-usiog,  or 
injuring  any  person  whatever;  that 
he  never  saw  or  heard  of  his  being  in- 
chned  to  quarrels  or  wrangling,  but  on 
the  contrary,  his  disposition  always  ap- 
peared to  be  docile,  peaceable,  and  hum- 
ble, and  reserved,  with  all  descriptions 
of  persons;  and  be  thus  replied  to  this 
item. 

To  the  third  item  he  deposed,  that  he 
never  remarked  or  observed  any  depra- 
vity whatever  in  the  conduct  of'^the  said 
Francisco ;  aad  he  thus  replied  to  this 
item. 

To  the  fourth  Hem  he  deposed,  that 
he  knows  the  negro  woman  Sally,  a  slave 
belonging  to  madam  Jarvis ;  and  not  the 
others  whose  names  are  mentioned  in 
the  memorial;  and  he  thus  replied  to 
this  item. 

To  the  fiflh  item  he  deposed,  that  the 
sakl  Sally  goes  out  to  work  1^  the  day  ; 
that  she  leads  an  abandoned  life,  without 
any  restraint  whatever,  and  that  she 
gives  herself  up  to  all  manner  of  vice ; 
and  he  thus  replied  to  this  item. 

To  the  sixth  item,  he  deposed,  that 
these  same  bad  qualities  and  character 
has  Ysavel  Urreste,  alias  Fata  de  Jamon, 
or  Pig's-foot,  and  many  others  still 
worse,  as  she  has  neither  any  place  of 
abode  or  clothes,  neither  lias  she  any 
visible  means  of  obtaining  a  livelihood ; 
that  she  is  continually  drunk,  and  every 
way  infamous ;  that  with  respect  to  the 
negvocs  whose  names  are  specified  in 


the  memorid,  and  item  thereof,  he 
knows  them  to  be  daj  labourers,  tatber 
irregular  in  their  contect  and  beiiaviour, 
unworthy  of  notice,  and  of  bad  charac- 
ter ;  and  he  tbus  replied  to  this  item. 

To  the  first  item  of  the  other  solicitation 
of  the  memorial,  and  chief  item  thereof, 
he  deposed,  that  be  knew  the  oeoo  An- 
dres, deceased ;  and  he  thus  re^i^  to 
this  item 

To  tlie  second  item  he  deposed,  that 
he  knew  for  certain  that  the  said  Andres 
was  of  a  quarrelsome  disposit]oi,aQd  that 
he  was  much  more  robust  and  ferocious 
than  the  said  Francisco ;  and  he  thus  re- 
plied to  this  item. 

To  the  third  item  he  deposed,  that  it 
is  tme,  that  in  the  place  where  the  king's 
works  were  eoing  on,  wherein  he,  the 
deponent  worked,  «s  well  as  the  sajd 
Andres  <leceased,  the  said  Andres  waa 
daily  ouarrelliag  aad  provokkigthe  other 
day  labourers,  and  wraDgling  with  those 
of  bis,  the  deponent's  oocMpatkm,  which 
was  insufferable;  and  he  thus  replied  to 
this  item. 

On  his  being  questioned  reIatif«1o  the 
other  soliciution,  annexed  to  the  me- 
morial, he  deposed,  that  be  very  well 
knows  that  Francisco  is  a  good  sail- 
maker,  and  reputed  to  be  an  excellent 
workman,  and  that,  on  this  island  there 
is  only  one  other  individual  that  is  as 
good  a  workman  as  the  said  negro  Fran- 
cisco ;  furthermore,  that  persons  any  way 
expert  in  this  line  of  business  are  very 
scarce.  He  then  declared,  that  this  his 
said  deposition  is  all  that  be  knows,  and 
that  the  same  is  the  tnsth,  on  She  oath 
that  has  been  administered  to  him,  and 
he  confirms  and  ratifiea  it,  and  in  case 
of  need  that  be  would  repeat  it  afresh ; 
bis  sakl  deposition  was  thco  read  to  him, 
and  he  declared  that  it  was  conectly 
written,  that  he  caimot  either  add  there- 
to or  diminish;  and  he  signed  hereto, 
together  with  his  honor  the  said  judge, 
declaring  at  the  same  time  that  he  was 
twenty-five  years  of  age,  which  I,  the 
the  notary,  do  hereby  certify, 

Ybarrarte. 
Juan  Josef  Vxoa. 

Done  in  the  presence  of  me, 

Framcisco  db  Caitbo; 

Legal  Procetding,] — On  the  twenty- 
sixth  day  of  the  month  of  November,  in 
the  said  year,  I  went  through  the  first 
examinatwn  of  these  pro^edings  in 
pursuance  of  order  for  that  purpose; 
which  I,  the  notary  do  hereby  certify. 

CAtrao. 

PelUiom.y~TQ  his  Honor  the  Ordi 
nary  Judg^ 
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The  counsellor  appoioted  for  Ihe 
defence  in  the  criminil  imoccm  that  is 
carried  on  against  the  negro  Fraacisco, 
Rpreicnts  to  you,  that  there  haviog 
come  to  bis  knowledge  certain  fresh  cir- 
cumstances that  be  wishes  to  prove  in 
evidence,  and  whereas  no  impediment 
in  law  can  eiist  to  prevent  such  evidence 
being  admitted  on  the  behalf  and  in  de- 
lence  of  the  criminal,  after  the  eipiration 
of  the  term  for  that  purpose,  its  publication 
and  conclusion,  and  even  aAer  sentence 
pronounced,  your  honor  therefore  will 
oe  pleased  to  permit  and  allow,  that 
Don  Antonio  Castillo,  Don  Juan  Pablo 
a  Costa,  Don  Bonifacio  Yurne,  Don 
Francisco  Larraondo,  and  Francisco 
Lopes,  may  on  their  oath,  depose  with 
respect  to  the  following  items : — 

1st  Whether  they  know  the  negro 
Ignacio.t  he  cook  of  the  Giiarda  Cobta 
or  coasting- vessel,  as  also  Matheo  Ra- 
mon Roca,  Joset  Antonio  Castro,  and 
Vicente  Ferrer,  all  of  them  mariuers  be- 
longiug  to  the  said  Guarda  Costa  or  coasts 
ing-vessel. 

9nd.  Whether  it  is  not  known  to  them 
that  Ihe  first  of  them  is  a  slave,  aod  so 
recently  imported  that  as  yet  he  has 
never  received  the  Hol^  Sacrament  of 
Baptism,  from  his  bemg  totallv  ig- 
norant of  the  Christian  faith,  as  also  of 
the  Spanish  language. 

Srd.  Whether  it  is  not  true  that  the 
second  is  an  Indian,  newly  converted, 
and  also  but  little  versed  in  the  Spanish 
language. 

4th.  Whether  they  know,  or  have 
ever  heard  it  reported  or  said,  and  to 
whom,  that  Ramon  Roca,  or  Josef  An- 
tonio Castro,  or  Vicente  Ferrer,  at  any 
time  had  a  quarrel  with  the  nearo  Fran- 
cisco, and  whether  recollected  by  them 
that  one  of  the  people  before  named 
were  ill  disposed  towards  said  Francisco, 
and  that  likewise  cither  of  them  owed 
him  a  grudge. 

5/A.  That  they  may  depose  to  the 
usual  hour  of  breakfast  on  board  the  said 
Guarda  Costa  or  coasting- vessel. 

6th,  That  the  said  Castillo  may  de- 
pose to  the  circumstances  wherein  he 
was  engaged,  as  stated  in  the  informa- 
tion given  in  by  his  honor  the  treasurer, 
inserted  at  folio  87,  and  that  he  may 
states  what  passed,  and  what  he  saw 
when  the  said  slave  Francisco  was  con- 
ducted to  the  house  of  his  excellency  the 
governor,  and  whether,  when  he  was 
conducted  from  this  court,  he  went  free 
or  loose,  or  whether  he  was  hand-cuffed 
or  any  way  secured. 

7fA.    That  the  said  Don  Antonio  Cas- 


tillo, Francisco  Lopez,  and  Thomas 
Andrade,  who  went  in  tlie  government- 
barge,  or  row-boat,  to  fetch  the  negro 
Francisco,  by  order  of  bis  master,  and 
to  bring  him,  the  prisoner,  may  depose 
at  what  time  they  got  on  board  the 
Guarda  Costa  or  coasting. vessel,  and 
whether  the  crew  tliereof  were  at  break- 
^t  Dated  in  this  city  of  Port  of  Spain 
on  the  fourth  day  of  the  month  of  De- 
cember, in  the  year  one  thousand  seven 
hundred  and  ninety. 

Other  Soticilatiom.'] — ^Also,  that  your 
honor  mav  be  pleased  to  order  that  Josef 
Antonio  Castro,  one  of  the  mariners  be- 
longing to  the  Guarda  Costa,  or  coasting- 
vessel,  may  depose  to  what  is  declaretl 
by  Ramon  Roca,  wherein  the  name  of 
said  Josef  Antonio  Castro  is  <^uoted  by 
said  Ramon  Roca,  in  his  deposition,  in- 
serted at  folio  23,  with  respect  to  when 
they  asked  the  negro  Francisco,  whether 
he  had  commited  the  murder  on  the 
negro,  and  he  replied  that  it  was  a  falser 
hood,  and  that  said  Castro  may  depose 
whether  Roca  is  not  an  enemy  of  the 
said  Francisco,  in  consequence  of  a  quar- 
rel that  took  place  between  them. 

Other  Solieitation,'] — As  his  honor,  the 
treasurer,  Don  Manuel  Soriano,  pro- 
bably must  know  the  age  of  bis  slave 
Francisco,  your  honor  is  hereby  solicited 
to  order  the  notary  employed  in  this  pro- 
cess to  receive  and  take  the  requisite  in- 
lormatioo,  and  when  the  whole  of  what 
is  solicited  as  aforesaid  shall  be  fulfilled, 
in  manner  as  expressed  in  the  memorial^ 
and  the  other  solicitations,  it  is  prayed 
that  the  proceedings  mav  be  returned  to 
the  counsellor  for  the  defence.  Dated 
in  this  city  of  Port  of  Spain  as  aforesaid. 
Licentiate  Joaquin  Guillen. 

Order  or  Decreed — ^The  prayer  of  the 
memorial  and  of  the  other  solicitations 
is  inadmissible. 

YBAaaxaTE. 
Licentiate  Savikok. 

It  was  thus  pronounced  and  decreed  by 
his  honor  the  said  judge  of  the  first  dec 
tion,  with  the  assent  of  his  counsellor 
and  they  both  of  them  signed  hereto,  in 
this  city  of  Port  of  Spain,  on  the  sixth 
day  of  the  month  of  December,  in  the 
year  one  thousand  seven  hundred  and 
ninctv,  which  I  the  notary,  do  hereby 
certify. 

Done  in  the  presence  of  me, 

FaANcisco  D£  Castrou 

I  the  notary,  went  to  the  house  of  the 
counsellor,  who  presented  the  memorial, 
and  I  notified  to  him  personally  the  order 
or  decree  aforegoing,  which  he  heard 
and  was  duly  made  acquainted  with, 
which  I,  the  notary,  certify. 

Canio^ 


6ti9]  Motion  Jir  a  niw  TrkL 


To  his  Honor  the  Ordinary  Judge. 

The  Counsellor  appointed  to  conduct 
the  defence  in  the  criminal  proceedings 
that  are  judicially  carried  on  against  the 
iiegro  Francisco,  petitions  your  honor 
against  the  order  or  decree  that  has 
been  notified  to  him  by  the  notary  of 
this  court  whereby  it  is  declared,  that 
the  further  evidence  tobe  adduced  on  the 
behalf  of  tlie  criminal  is  inadmissible. . 
He,  the  said  counsellor  for  the  defence, 
represents  to  your  honor,  and  declares 
'with  all  due  respect  that  the  said  order  or 
decree  is  revocable,  the  same  being  con- 
trary to  law,  "Item  Quero  (1)*  quo 
**  tempore  accusatus  vel  inauisitus  pro- 
**  varet  innoccntiam  et  clefensionem 
"  suam  ?  In  quo  articulo  utili  et  quoti- 
"  diafio  resolutive  duo  quod  in  qualihet 
*'  parte  litis  usque  ad  realem  execu* 
**  tiunem  sentencis  poterit  earn  provare 
*'  nam  primo  poterit  probare  innocen- 
*'  tiam  et  defensionem  suam  in  termino 
**  probatorio  partibus  conseso  et  assig- 
"  nato  per  judicem  in  sententia  interlo- 
"  cutaria  ad  probationem  faciendam 
**  cum  ille  termmus  requiratur  pro  causae 
**  cognitione  et  sit  communis  utrique 
"  parti  secundo  poterit  probare  innocen- 
**  tiam  et  defensionem  suam  post  lap- 
'*  sum  termini  probaverit  imo  etiam  post 
**  publicationem  testium  et  conclusionem 
*'  in  causa  quia  defensio  est  a  deo  pri- 
**  vilegiata  et  jure  permisa  quod  timor 
'*  subornationis  non  debet  eam  exclu- 


*<  dcre  ex  quo  deducitur  et  ni  fertur  qucd 
**  in  causis  criminalibus  conclusis  facta 
^  a  partibus  non  tollit  probationem — 
"Similiter  (2)  fad  defensionem  et  in- 
"  noccntiam  rei  accusati  probandam 
"  testes  et  probationes  admittuntur  post 
"  lapsum  termini  probalorii  ct  post 
"  publicationem  testum  et  conclusionem 
"  m  causa  &c.'*  The  said  counsellor  on 
behalf  of  the  defence  could  cite  ami  re- 
fer generally  to  all  the  causes  of  criminals 
or  parties  accused,  who  have  been  af- 
fected by  this  point  of  law,  and  save 
himself  the  trouble  of  quoting  to  you  the 
aforegoing  authorities,  for  as  yet  to 
the  present  moment  no  impediment  or 
prohibition  ever  took  place,  neither  did 
there  occur  any  controversy  or  argument 
between  the  parties  in  the  cause  that 
might  have  rendered  this  point  any  way 
/loubtful ;  but  he,  the  said  counsellor, 
duly  considering  it  to  be  his  duty  not  to 
refrain  from  any  prolixity,  to  explain 
and  state  his  reasons  on  a  subject  or  mat- 
ter so  delicate  and  important  as  a  cause 

*  Gomen  Various  decisions,  Vol.  3, 
Chap.  13,  No.  33. 

t  Paz  in  his  Practice,  Volume  1st, 
part  5,  chapter  3id,  No.  J,  $,  3,  4, 
and  5, 

VOL.  XXX. 
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en  the  behalf,  and  in  a  defence  of  the 
life  of  a  man,  has  deemed  it  indispeu- 
aibly  necessary  and  requisite  to  avail  liim- 
self  of  this  method,  to  fulfil  the  charge 
that  this  said  court  has  conferred  on  him  ; 
and  in  consequence  thereof  to  petition, 
that  your  honor  may  be  pleased  to  revoke 
the  aforegoing  order  or  decree  by  a  fresh 
decision,  or  in  such  manner  as  may  be 
fitting ;  dated  in  this  city  of  Port  of  Spain, 
on  the  sixth  day  of  the  month  of  Decem- 
ber in  the  year  one  thousand  eevea 
iumdrcd  and  ninety. 

Licentiate  Joaquin  Guillen. 

Order  or  Decree,] — ^The  revocation  as 
solicited  cannot  be  complied  with,  with- 
out responsibility  and  insertion  of  the 
clauses  or  provbious  of  law  that  have 
been  quoted. 

These  proceedings  or  process  mast  in 
consequence  be  returned  to  the  counsel- 
lor for  the  defence,  for  the  purpose  of  his 
substantiating  the  plea  now  pending 
within  the  term  prescribed  by  law. 

Ybakrarte. 
Licentiate  Savinon. 

It  was  thus  pronounced  and  decreed 
-by  his  honor  the  judge  of  the  first 
election,  with  the  afs:nt  of  his  coun- 
sellor, who  have  both  of  them  signed 
hereto  in  this  city  of  Port  of  Spain,  on 
the  seventh  day  of  the  month  of  Decem- 
ber in  the  year  one  thousand  seven 
hundred  and  ninety,  which  1,  the  notary, 
do  hereby  certify, 

Done  in  the  presence  of  mie 

Francisco  de  Castro. 

I,  the  notary,  then  proceeded  to  the 
dwelling  house  of  the  licentiate  Don 
Joaquin  Guillen  on  the  aforesaid  day, 
and  who  not  being  at  home,  as  I  was  in- 
formed by  one  of  his  servants,  in  conse- 
quence whereof  I  could  not  notify  to 
him  (lersonally  the  aforegoing  act,  which 
I,  the  notary,  do  hereby  certify, 

Castro. 

Peiition,y~To  his  Honor  the  Ordinary 
Judge : 

The  Counsellor  appointed  to  conduct 
the  defence  in  the  criminal  proceedings 
that  are  judicially  carried  on  against  the 
negro  Francisco  in  due  conformity  to  law 
represents  to  your  honor,  that  having 
petitioned  for  a  revocation  of  the  order 
or  decree,  and  thereto  refusal  was  made 
to  admit  the  fresh  evidence  offered  to 
be  produced  on  the  behalf  of  thecriminal, 
his  client ;  and  also  that  said  revocation 
was  inadmissible,  notwithstanding  the 
clauses  oc  provisions  of  law  on  which  the 
said  petition  was  founded ;  and  in  case 
he,  the  counsellor  for  the  defence,  should 
not  have  explained  or  should  not  explain 
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himself  with  sufficient  clearncds  and 
perspicuity,  he  therefore  thinks  it  his 
duty  to  renew  his  arguments,  rather  than 
as  yet  to  have  recourse  to  the  legal 
remedies  afforded  by  law  of  appealing  or 
demurring,  which  are  so  very  burthen- 
some  and  prejudicial  to  the  criminal  in 
this  process,  and  which  he  declines  doing 
for  the  present,  and  reserves  his  said  re- 
medies until  such  time  when  no  other 
recourse  shall  be  left  him ;  and  accord- 
ingly thus  proceeding  and  soliciting 
this  delay,  he,  the  said  counsellor 
cannot  in  this  case  be  considered 
as  responsible  for  the  serious  conse- 
quences of  the  greater  and  longer  pro- 
traction of  the  suit,  and  longer  imprison- 
ment of  the  criminal,  therefore  the 
doctrine  and  opinions  of  two  legal  authors 
were  copied  in  my  former  petition  or  re- 
presentation, whose  works  are  deserving 
of  the  greatest  attention  from  the  courts 
of  this  kingdom,  and  are  the  same  to 
which  Bolanos  refers  himse^f^  in  support 
of  his  own  opinion ;  he,  the  said  coun- 
sellor, concludes  with  repreyenting  to 
your  honor,  that  he  had  not  discovered 
any  difference  in  the  causes  of  other 
criminals,  natives  of  the  kingdom,  that 
have  any  similitude  or  are  analogous  to 
the  point  of  law,  to  which  the  case  in 
point  is  reduced,  he,  the  said  counsellor, 
now  repeats  his  aforesaid  argument, 
adding  thereto  (to  dissipate  all  manner 
of  douot  whatever),  that  the  fresh  evi. 
dcnce  offered  to  be  produced  on  the  be- 
half of  the  criminal  is  admissible,  not- 
withstanding the  term  of  nine  days  arc 
expired  that  were  appointed  to  receive 
the  evidence  on  this  behalf,  by  reason 
that  this  term  is  not  that  which  is  pre- 
scribed by  law.  **  The  cause  being  con- 
cluded", says  Alcaraz  in  his  discourse  or 
writings  on  the  civil  laws,t  "  the  judge 
ought,  within  the  space  of  six  days,  to 
decree  or  order  the  cause  or  process  to  be 
received  for  evidence,  to  be  adduced 
thereon  within  such  time  as  he- may 
think  proper  to  allow,  as  well  by  reason 
of  the  term  of  eighty  days  which  is  the 
lawful  term  at  alltimes,  whensoever  the 
same  may  be  required  it  ought  to  be 
granted,  although  or  even  should  the 
first  terms  usuallv  and  legally  allowed 
be  expired,  provided  the  same  be  done 
within  the  term  of  the  said  eighty  days 
that  are  prescribed  by  law,  and  during 
this  period  of  time  the  witnesses  may  be 
put  on  their  oath  &c.,"  from  whence  it  is 
to  be  inferred  that  the  consequences  in 
criminal  causes  or  processes  being  far 
more  important  in  the  event,  the  said 
point  ought  to  be  granted  without  hesi- 
tatioQ  or  objection,  as  being  a  matter 
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of  right,  and  as  being  the  more  entitletl 
to  it  in  such  cases;  for  even  after 
sentence  shall  have  been  pronounced,  the 
judge  roav  judicially  ana  bv  authfirity, 
adroit  and  receive  further  evidenceagainst 
the  criminal,  and  also  on  behalf  of  his 
defence ;  should  this  inference  be  of  no 
force  or  have  no  effect,  it  will  at  least  be 
inferred  by  the  Law  3,  Title  16,  Part 
the  3rd,  that  expresses  the  following 
words;  **  But  in  all  suits  and  causes  of 
justice,  there  ought  to  be  allowed  to  the 
accuser  to  enable  him  to  prove  his  case 
two  terms  of  periods  of  time,  and  to  the 
party  accused  three,  and  this  in  due 
course  the  same  not  being  applied  for 
against  objections  started  thereto  for 
nun-production  of  evidence/'  In  the 
present  case  no  other  term  has  been 
allowed  or  granted  than  that  of  nine 
days,  in  which  term  the  evidence  was 
received,  it  therefore  appears  that  the 
counsellor  for  the  defence  may  with 
justice  claim  the  allowance  or  grant  of 
another  term  for  the  admission  of  the 
fresh  evidence  he  intends  to  produce. 
In  corroboration  of  the  authorities  afore- 
going, it  is  the  practice  of  our  own  coun- 
try  in  criminal  causes,  as  well  in  the  in- 
ferior courts  as  in  the  superior  courts, 
that  we  ought  to  refer  to  and  abide  by, 
and  very  close  to  the  case  in  point : 
Ilerrera  reminds  us(d)*in  histwo  following; 
chapters:  "1st.  When  all  the  terms 
allowed  for  the  production  of  evidence 
shall  be  expired  that  I  have  premised, 
and  that  roav  have  been  made  use  of  in 
the  criminal  causes  or  proceedings,  it 
should  so  happen  either  with  respect 
to  the  prosecutor  or  to  the  criminal,  that 
they  should  require  to  produce  evidence 
in  proof  of  any  circumstance  thai  might 
be  advantageous  to  the  cause  of  eiil»cr 
party,  and  which  said  circumstance  could 
not  be  proved  before  in  consequence  of 
the  absence  of  witnesses,  or  from  any 
other  accidental  cause  that  might  have 
occurred,  the  course  in  this  case  to  be 
pursued  is,  to  represent  and  make  known 
to  the  judge  the  said  circumstance,  and 
the  reason  of  said  evidence  not  being 
produced  before,  whether  for  the  accusa- 
tion or  for  the  defence,  and  then  to  con- 
clude petitioning  thai  the  said  evidence 
may  be  admitted;  and  it  will  then  depend 
on  the  justice  and  the  actual  state  oi  the 
process  or  proceedings,  for  the  judge  to 
determine  the  remedy ;  without  express- 
ing in  the  petition  any  thing  about  re- 
newing or  specifying  the  term  for  the 
judicial  evidence,  for  although  the  said 
term  is  usually  allowed  or  granted,  it  is 
not  proper  for  the  petitioner  or  party 
concerned  to  prescribe  the  same  to  the 
judge.    2nd.  For  this  pretension  or  claim 
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there  is  no  distinction  of  persons,  neither 
mrc  those  ivluj  by  mrI,  claim  under  the 
necessity  of  being  nvestcd  with  any  ex- 
cluiivc  privilege  whiite?er  but  It  merely 
depcndi  un  ibc  pies  l>cing  well  founded 
or  otherwise,  ai)d  as  such  ii  is  to  be  de- 
cided un  by  the  judge,  and  should  Ihc 
judge  deem  Ibc  plei  iicll  founded,  he 
m»y  renew  a  term  for  the  evidence  for 
such  leogih  of  lime  as  may  appear  lu 
him  to  be  suitable  atid  proper  for  the 
Iransacling  whalevcr  Jeeal  measures  as 
may  \tc  |irup,)S('d,  nnd  aUhough  the  term 
may  lie  st^iiiicd  ami  the  cause  opened 
aiVtsh  ni  Ihc  suliciialion  of  one  party,  it 
IS  usual  and  egal  from  the  same  motive! 
to  renew  and  re-open  the  tiuif  od  thi 
same  occasion  at  thu  solicitation  of  Ihi, 
other  party,  and  when  this  shitll  iiavc 
been  ftnce  granleil  it  becomes  reciprocal 
to  both  and  all  parlies  in  the  same 
mannerat  all  theothertetmsftre."  And 
what  plea  or  Ibundation  can  be  belter 
founded  on  reason,  and  what  more  suit- 
able, than  fur  ihe  counsellor  for  the  de- 
fence at  this  moment  to  objpct  and 
allege  against  the  evidence  given  by 
Imd  uud  suspicious  characters,  as  slated 
iu_  the  interrogatory,  by  J-eatoti  of  thi 
atuij  circiimslantes  not  having  come  to 
hit  knowledge  at  an  earlier  period  of 
time,  nor  the  defects  in  the  evidence  of 
the  persons  whose  names  are  therein 
mentioned  r  Even  f  lliiscauie  were  not 
judicially  or  officialJy  prosecuted,  and 
even  were  he,  the  counsellor  for  the 
defence,  a  party  unknown  to  the  court, 
there  ought  to  be  granted  and  allowed 
liim  H  term  afier  the  publication  of  ihe 
evidence  for  Ihc  purpose  of  making  or 
stating  the  objcclinns  thereto.  Finally, 
from  Ihe  single  circumstance  of  the  cri- 
minal being  a  minor,  as  declared  in  this 
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that  charge  against  him  having  any 
eRect  wherein  ha  is  implicated,  with 
respect  lo  his  age,  for  there  does  nol  ap- 
pear in  the  process  -or  proceedings  any 
iRiplicalion  whatever  on  comparing,  or 
beiwecn  <*hai  it  written  with  respect  to 
the  examination  face  to  face,  inserted  at 
folio  8,  and  Ills  subsequent  eiamioation ; 
inasmuch  as  in  the  former,  the  notary  of 
thia  process  only  certifies  that  the  crimi- 
nal appe3re<l  to  be  from  twenly-lhree  lo 
twenty-four  years  of  age,  which  said  ei- 
pression  or  Tiseriion  not  having  been 
uttered  by  Mm,  the  criminal  agrees  and 
supports  the  reply  made  by  Inin  at  his 
examination,  thai  he  did  not  remember 
ever  having  said  that  he  waa  of  such  an 
age.  1  ti  pursuance  and  by  virtue  of  such 
well  fouuded  arguments,  he,  the  Coun- 
sellor for  the  defence,  hopes  that  the 
court  will  be  pleaded  to  revoke  (as  praved 
for  by  him)  the  said  order  or  decree,  and 


grant  sucl)  rpmcdv  as  may  be  •uitaWe  to 

the  inicn  ilini  lit-.'lT  said  Timl'.  il.msy 
not  be  deprived  ■!!  !.-  r'-'.  ;v  i  itn!  in 
this  city  of  Port  of  -,  ,  ■  .  ■  •  ttnlh 
day  of  the  month  .  :  I  emt  ;■  in  the 
'  year  one  thousand  seven  tiundred  and 
ninety. 

licentiate  Joiftum  Ouillbn. 

To  his  Honor  the  Ordinary  Judge ; 

The  Counsellor  for  the  direction  and 
proseculionof  this  Cause  with  preference 
of  civil  causes  represents  to  you  that  it 
being  the  holy  spirit  and  intent  of  the 
laws  that  crimes  should  he  punished,  as 
sneiampleduefromlhepublicvcngeance, 
and  that  exemplary  punishment  should 
be  indicted  on  the  perpetrator,  has 
thought  proper  to  dictate  and  advise 
(he  order  or  decree  declaring  the  solicila- 
lion  of  the  counsetlor  for  the  defence, 
praying  to  be  allowed  and  permitted  to 
produce  further  evidence  on  behalf  of  Ihe 
negro  Francisco,  to  lie  inadmissible  by 
reason  of  the  nsual  term  for  the  produc- 
tion of  evidence  «U  llial  behalf  being 
expired.  The  wholesome  intent  of  the 
laws  and  doctrines  that  have  been  quoted, 
to  the  inlent  that  after  the  expiration  of 
the  terni  for  producing  evidence,  wlt- 
nessEs  may  be  admitted  on  behalf  of  the 
defence  nl  the  criminal,  is  when  the  in- 
nocence of  the  party  accused  may  be  ap- 
parent or  presumed  from  the  proceedings 
or  evidence  already  adducea  reiulive  to 
the  fact ;  this  is  the  literal  meaning  and 
real  opinioo  of  the  counsellor  for  the 
prosecution,  in  -which  he  may  possible 
err  in  jiidgmenl.  FToro  the  proceedings 
the  criminality  of  Francisco  is  apparent, 
and  no  symptom  of  liis  innocence  ap- 
pears in  any  part  of  the  evidence  ad- 
'iluceJ,  these  motives  have  urged'and  in- 
cited ihe  coimsellor  for  Ihe  prosecution, 
to  lefjueslthal  your  honor  will  be  pleased 
loescuse  his  further  interference  lathe 
prusecutiou  of  tliis  cause,  and  thereby 
will  be  avoided  the  resources  of  demur- 
ring and  appealing:  dated  in  this  city  of 
Port  of  Spain,  on  the  eleventh  day  of 
the  month  of  Detember  in  the  year  one 
thousand  seven  hundred  al>d  ninety, 
licentiate  Blis  Sitinov. 

Orrfer  or  Decree,]— In  pursuance  of 
the  licentiate  Savinun  having  declined 
nierfering  further  n  the  proseculionof 
this  cause,  these  acts  or  proceedings  must 
belaid  before  his  honor  the  auditor  for 
the  war  department,  for  the  purpose  of 
his  advising  the  decree  or  order  relative 
hereto  as  may  appear  to  him  tonformable 
to  law. 

YunRAItTE. 

Tt  was  thus  ordered  by  his  honor  the 
judge  of  the  fint  election,  who  signed 
bettto  in  this  city  of  Port  of  Spain,  ob 
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thf  elcventli  day  of  the  month  of  De- 
cember io  the  year  ooe  thousaiul  seven 
hundred  and  ninety,  which  I  tho  notary 
do  hereby  certify, 
Done  in  the  presence  of  me 

Frakcisco  db  Castro. 

On  the  same  day,  I  the  notary,  noti- 
fied and  ma«lc  known  the  aforegoing 
decree  to  Don  Joai^iun  Guillen,  the 
counsellor  for  the  defence  of  the  negro 
Francisco,  having  for  that  purpose  gone 
to  the  dwelling  house  of  the  said  Guillen, 
which  I,  the  notary,  do  hereby  certify, 

Cisrao. 

To  his  Honor  the  Judge  of  the  First 
Election ; 

The  multiplicity  of  business  and  the 
many  important  concerns  that  I  have 
at  the  present  conjunction  to  attend  to, 
as  is  well  known  to  your  honor,  do  not 
permit  me  to  advise  your  honor  in  this 
cause  in  the  manner  as  I  might  wish  to 
do;  in  consequence  whereof,  as  there  is 
no  oUier  lawyer  or  counsellor  in  this 

glace  than  the  licentiate  Doii  Bias  de 
avinon,  and  as  he  has  no  just  cause 
whatever  to  decline  acting  as  counsellor 
for  the  prosecution  in  this  cause,  I  am  of 
opinion  that  you  may  compel  him  to 
continue  counselling  you  in  this  cause ; 
dated  in  this  city  of  Port  of  Spain,  on 
the  fourteenth  day  of  the  montli  of  De- 
cember in  the  year  one  thousand  seven 
hundred  and  ninety. 

Josef  de  Cuevca. 

Order  or  Decre^.'^ — In  pursuance  of  j 
his  honor  Don  Josef  Damian  de  Cuenca 
having  declined  any  interference  in  this 
cause,  and  whereas,  in  this  place  there 
is  no  other  counsellor  to  act  as  such  and 
advise  his  honor  the  said  judge,  intima- 
tion thereof  must  be  made  to  the  licen- 
tiate  Don  Bias  de  Savinon  that  he  must 
continue  to  act  as  counsellor  for  the  pro- 
secution in  this  cause,  h^  reason  that 
neither  his  honor  the  said  judee,  neither 
any  of  the  parties  concerned  have  had 
any  just  cause  or  motive  to  duubt  his 
probity  and  justice. 

Ybarrarte. 

It  was  thus  ordered  by  his  honor  the 
judge  of  the  first  election,  who  signed 
thereto  in  this  city  of  Port  of  Spain  on 
the  fourteenth  day  of  the  month  of  De- 
cember in  the  year  one  thousand  seven 
hundred  and  ninety,  which  I  the  notary 
do  hereby  certify, 

Done  in  the  presence  of  me 

Francisco  de  Castro. 

I  duly  made  known  and  notified  the 
mforeeuing  order  or  decree,  to  the  licen- 
tiate Don  Bias  de  Savinon,  io  him  per- 
aonaliy  in  his  dwelling  house ;  which  I, 
the  BoUry,  do  hereby  certify. 

CAsno* 


Order  or  Drcree.l— On  due  considera- 
tion tlie  order  or  decree  pronoimced  on 
the  seventeenth*  of  the  present  month,  \% 
hereby  revoked,  by  a  decree  or  order  lo 
the  cimtrary ;  and  m  consequence  here- 
of this  cattle  is  opened  afresh  for  the  pro- 
duction of  further  evidence  for  the  term 
of  nine  days ;  as  far  as  suitable  and  al- 
lowable by  law,  the  prayer  of  the  coun- 
sellor for  the  defence  is  granted  iu 
manner  as  expressed  in  his  petition  or 
memorial,  and  also  the  other  solicitations 
annexed  thereto,  as  inserted  at  folio 
nracty  -eight. 

YiARRARTE. 

Licentiate  Savinon. 

It  was  thos  pronounced  and  decrec<l 
bv  his  honor  the  said  judge  of  the  first 
election,  with  the  assent  of  his  coun- 
sellor, who  both  of  them  signed  hereto, 
in  this  city  of  Port  of  Spain,  on  the  six- 
teenth day  of  the  month  of  December,  in 
tlie  year  one  thousand  seven  hundred 
and  ninety,  which  I,  the  notary,  do 
hereby  certify, 

Done  in  the  presence  of  oie, 

Francisco  de  Caitro. 

Nori/Sce/iofi.]— On  the  same  day  I 
made  known  the  aforegoing  onler  or 
decree,  personally  to  the  counsellor  for 
the  defence,  which  I,  Uie  notary,  do 
hereby  certify. 

Castro. 

Although  the  term  for  the  admission 
of  evidence  is  expired,  the  cause  is  by 
virtue  of  this  order  opened  afresh  fur 
the  term  of  nine  days ;  his  honor  the 
judee  of  the  first  election,  thus  onlered 
and  decreed,  and  he  signed  hereto,  with 
the  assent  of  his  counsellor,  iu  this  city 
of  Port  of  Spain,  on  the  fourteenth 
day  of  the  month  of  January,  in  the  year 
one  thousand  seven  hundred  and  ninety- 
one,  which  I,  the  notary  do  hereby 
certify. 

Letamendi. 
licentiate  Savinon. 
Done  in  the  presence  of  me, 

Francisco  de  Castro. 

Declaration  oi  Don  Antonio  de  Castillo.] 
— In  this  city  of  Port  of  Spain,  in  the 
windward  island  of  Trinidad,  and  on  the 
fourteenth  day  of  the  month  of  January, 
in  the  year  one  thousand  seven  hundred 
and  ninety  one,  his  honor  the  judge  of 
the  first  election,  ordered  personaijy  to 
appear  before  him,  Don  Antonio  del 
Castillo,  a  witness  produced  and  brought 
forward  by  the  counsellor  for  the  defence 
of  the  criminal  herein  before  mentioned 
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in  these  proceedings,  to  whom  the  said 
judge,  in  the  presence  of  his  counsellor, 
administered  an  oath  in  due  form  oo  God 
our  Lord,  and  on  the  Sign  of  the  Cross ; 
who  thereon  promised  to  relate  the  truth 
of  all  whatever  he  might  know,  in  reply 
to  all  such  questions  that  might  he  put 
to  him;  and  accordingly  on  his  bemg 
questioned  respecting  the  tenor  of  the 
interrogatories  contamed  in  the  me- 
morial, inserted  at  folio  ninety-ei^ht,  he 
replied  to  each  of  them  in  manner  as 
follows  :— 

To  the  6rst  item  thereof,  he  deposed, 
that  he  personally  knew  the  individuals 
whose  names  are  therein  mentioned ; 
and  he  thus  replied  to  this  item. 

To  the  second  item  he  deposed,  that 
he  well  knows  the  contents  thereof  to  be 
true,  and  that  the  said  individual  is  one 
recently  imported;  and  he  thus  replied 
to  this  item. 

To  the  third  item  he  deposed,  that  it 
is  true  that  I  he  man  therein  named  is  an 
Indian  recently  converted,  and  that  he 
the  said  Matheo  is  very  ignorant  of  the 
Spanish  language ;  and  he  thus  replied 
to  this  question. 

To  the  fourth  item  he  deposed,  that  he 
well  knows  that  the  individuals,  whose 
Dames  are  therein  mentioned,  have  had 
several  quarrels  and  disputes  with  the 
said  Francisco  by  reason  of  his  being  a 
slave,  and  from  their  wanting  him  to 
wait  on  them  and  take  their  watch  for 
them  whilst  they  might  wish  to  be  on 
shore ;  and  he  thus  replied  to  this  item. 

To  the  fifth  item  he  deposed,  that  the 
usual  hour  of  breakfasting  on  board  the 
Guarda  Costa  or  coasting-vessel,  was  at 
eight  o'clock  in  the  morning;  and  he 
thus  replied  to  this  item. 

To  tlie  sixth  item  he  deposed,  that  on 
his  fulfilling  the  duty  or  orders  he  re- 
received  from  his  honor  the  treasurer  of 
the  royal  revenue,  as  stated  by  the  latter 
in  his  information ;  he  deposed,  that  it 
is  true,  that  on  the  day  that  the  murder 
was  committed  of  which  the  negro  Fran- 
cisco is  accused  of,  but  which  day  he 
cannot  now  mention  exactly  or  precisely, 
he  was  ordered  by  his  honor  the  treasurer 
of  the  royal  revenue,  to  go  on  board  the 
Guarda  Costa  or  coastmg- vessel,  and 
fetch  the  said  negro  Francisco  to  him  ; 
that  accordingly  he  went  on  board  the 
said  vessel  in  a  canoe,  and  found  him  on 
the  forecastle  along  with  the  rest  of  the  I 
crew  that  were  on  board;  that  he 
brought  him  on  shore  and  conducted  him 
to  the  house  of  his  master,  who  ques- 
tioned and  interrogated  him  closely  re- 
lative to  the  murder  that  had  been  com- 
mitted ;  that  the  said  negro  Fnmcisco 
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persisted  that  he  was  not  the  person  that 
had  done  it;  he  further  deposed,  that 
he  had  conducted  hiro  to  nis  master 
without  being  hand-cuffed  orany  restraint 
upon  him  whatever,'  who  when  he  was 
delivered  up  to  justice,  that  he  went  in 
like  manner  without  being  ironed  or 
hand- cuffed  or  any  restraint  whatever; 
and  he  thus  replied  to  this  item. 

To  the  seventh  item  he.  deposed,  that 
when  he  went  on  boanl  the  Guarda  Costa 
or  coasting-vessel  to  fetch  ,Fraocisco, 
the  crew  were  not  at  breakfast*;  and  that 
this  his  aforesaid  deposition  is  all  that  he 
knows,  and  is  all  that  he  can  depose  in 
reply  to  the  questions  that  have  been 
put  to  him,  ana  is  the  truth  on  the'oath 
that  has  been  administered  to  him  ;^  and 
he  confirms  and  ratifies  the  same,  and 
and  in  case  of  need  will  repeat  it  afresh ; 
he  further  declared  that  he  was  fifty 
years  of  age;  his  said  deposition  was 
then  read  over  to  him,  and  he  declared 
that  it  was  correctly  written,  that  he 
cannot  either  add  thereto  or  diminish ; 
he  did  not  sign  hereto  as  he  said  he  could 
not  write,  but  his  honor  the  said  judge 
signed  hereto,  together  with  his  coun- 
sellor, all  which  1  the  notary,  do  hereby 
certify. 

Letamendi. 
Licentiate  Savi^on. 

Done  in  the  presence  of.me, 

FaANcisco  DE  Castro. 

Deposition  of  Francisco  Larraondo] — 
In  continuation,  his  honor  the  said  judge 
of  the  first  election,  ordered  that  there 
should  personally  appear  before  .  him 
Francisco  Larraondo,  master  of  the 
Guarda  Costa  or  coasting- vessel,  belong- 
ing to  this  port,  to  whom  his  honor  the 
said  judge,  in  the  presence  of  his  coun- 
sellor, and  also  in  the  presence  of  me 
the  notary,  administered  an  oath  in  due 
form,  on  God  our  Lord,  and  on  the  Sign 
of  the  Cross,  and  thereon  he  promised 
to  relate  the  truth  of  all  whatever  he 
might  know,  in  reply  to  all  such  ques- 
tions that  might  be  put  to  him ;  and  ac- 
cordingly on  his  being  questioned  rela- 
tive to  the  tenor  or  substance  of  the  items 
inserted  in  the  interrogatory  or  memorial 
presented  by  the  counsellor  for  the  de- 
fence, and  that  is  inserted  at  folio  ninety-  • 
ei^ht  of  these  proceedings,  to  each  of  the 
said  items  he  replied  in  the  manner  as 
follows  :— 

To  the  first  item  he  deposed,  that  he 
knows  all  the  individuals  whose  names 
are  mentioned  in  the  said  item,  who  are 
all  of  theip  mariners  belonging  to  the 
Guarda  Costa  orcoasting-Tessel;  and  he 
thus  replied  to  this  item. 

To  the  second  item  he  deposed,  that 
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it  it  true,  that  the  tiid  sUve  has  Keen 
recently  inportcd  and  is  not  a  Christian, 
and  he  also  well  knows  that  the  said 
slave  can  speak  but  vcrj  few  words  of 
Spanish,  and  those  not  distinctly;  and 
he  thtu  replied  to  this  item. 

To  the  third  item  he  deposed,  that  the 
Matheo  is  an  Indian,  and  is  as  ig- 
norant as  the  negro  who  is  described  in 
the  last  item,  and  that  he  does  not 
know  whether  he  has  been  baptised  or 
not,  as  he  was  admitted  into  the  service 
in  thn  port;  and  be  thus  replied  to  this 
item. 

To  the  fourth  item  he  deposed,  that 
he  knows  that  the  said  Francisco  had  a 
quarrel  with  the  individuals  whose  names 
are  nentwned  in  this  item,  when  tliey 
aailed  to  Naparima,  to  meet  the  Galleon, 
and  this  he  well  knows  from  the  same 
having  been  told  him  by  the  ^aid 
mariners;  and  he  thus  replied  to  tliis 
item. 

To  the  iiflh  item  he  deposed,  that  the 
usual  hour  of  breakfasting  on  board  the 
Guarda  Costa  or  coasting- vessel,  is  at 
eiffht  o'clock  in  the  morning,  sometimes 
a  little  sooner  and  sometimes  a  little 
later,  according  to  the  duty  or  work  they 
nay  have  to  do  on  board,  and  that  this  his 
aforesaid  deposition  is  all  that  he  knows, 
and  is  all  that  he  can  depose  in  reply  to 
the  questions  that  have  been  put  to  him, 
and  IS  the  tiiith  on  the  oath  that  has 
been  administered  to  hira,  and  he  con- 
firms and  ratifies  the  same,  and  in  ca«e 
of  need  will  repeat  the  same  afresh  ; 
he  further  declared,  that  he  wasfit'ty- 
fbiir  years  of  age ;  his  aforesaid  deposi- 
tion was  then  read  over  to  him,  and  he 
deposed  that  it  was  correctly  written, 
that  he  cannot  either  add  hereto  or  di- 
minish ;  and  he  signed  hereto  together 
with  his  honor  the  said  judge,  and  his 
counsellor,  which  I  the  notary,  do  here- 
by certify. 

Letamendi. 
Licentiate  8avi\un. 
Francisco  dc  Larraondo. 
In  the  presence  of  me, 

Francisco  de  Castro. 

Declaration  of  Juan  Bctancur."] — Im- 
mediately afterwards  for  the  same  pur- 
pose, his  honor  the  said  judge  ordered 
that  there  should  personally  appear  be- 
fore him,  Juan  Betancur,  a  manner  be- 
longing to  the  Guarda  Costa  or  coasting- 
vessel,  to  whom  his  honor  the  said  judge, 
in  the  presence  of  his  counsellor,  and 
also  in  the  presence  of  me,  the  notary, 
administerea  an  oath  in  due  form,  on 
God  our  Lord,  and  on  the  Sign  of  the 
Cross,  who  thereon  promised  to  relate 
the  ttttth  nlalJ  whatever  he  might  know, 


in  reply  to  all  auch  questions  that  misht 
be  put  to  him;  and  aocordingly  nn  nis 
being  questioned  relative  to  the  tenor  or 
substance  of  the  items  of  the  memorial 
inserted  at  folio  ninety-eight  of  these 
proceedings,  to  each  ofthem  he  replied 
m  the  manner  as  follows : — 

To  the  first  item  he  deposed,  that  he 
knows  all  the  individuals  whoM  names 
are  mentioned  in  this  item;  and  he  thus 
replied  to  this  item. 

To  the  second  item  he  deposed,  that 
with  respect  to  the  negro  whose  name  is 
therein  mentioned,  he  docs  not  know 
whether  he  is  a  Christian  or  not,  and 
that  the  said  negro  speaks  but  verv  few 
words  of  the  Spanish  language,  and  that 
these  few  word  he  pronounces  very 
badly,  he  being  a  negro  newly  imported ; 
and  he  thus  replied  to  this  item. 

To  the  third  item  he  deposed,  that  it 
is  true  that  Matheo  is  an  Indian,  and  i<i 
in  doubt  whether  he  is  a  Christian  or 
not,  and  that  he  speaks  the  Spanish  lan- 
guage but  very  badly;  and  be  thus  re- 
plied to  this  item. 

To  the  fourth  item  he  deposed,  that 
it  is  true  that  the  individuals  whose 
names  are  mentioned  in  this  item  have 
had  several  quarrels  with  Francisco,  and 
that  when  at  Naparimo,  Ramon  Uora 
seized  and  laid  hold  of  Francisco  and 
that  they  came  to  blows  one  with  tho 
other ;  and  he  thus  replied  to  this  item. 

To  the  fifth  item  he  deposed,  that  the 
usual  hour  of  breakfasting  on  hoard  the 
Guarda  Costa  or  coasting- vessel,  was  at 
eight  o'clock  in  the  morning  and  rather 
before  than  after  that  time,  according  to 
thedutyor  work  they  might  have  to  do  oi\ 
hoard  ;  and  that  this  his  aforesaid  deposi. 
tion  is  all  that  he  knows,  and  is  all  that  he 
can  depose,  in  reply  to  the  miestions  that 
have  been  put  to  him,  ana  is  the  truth 
on  the  oath  that  has  been  administered 
to  him ;  and  he  confirms  and  ratifies  tho 
same,  and  in  case  of  need  will  repeat  it 
afresh ;  he  then  deposed  that  he  was 
twenty-two  years  ot  age ;  this  his  said 
deposition  was  then  read  over  to  him, 
and  he  declared,  that  it  was  correctly 
written,  that  he  cannot  either  add  there- 
to or  diminish;  and  he  signed  hereto,  to- 
gether with  his  honor  the  said  judge,  and. 
his  counsellor,  all  which  I  the  under 
signed  notary  do  hereby  certify. 

Letamendi. 

Licentiate  Savinon. 

Juan  Bentancur. 

Done  in  the  presence  of  me, 

Francisco  de  Castro. 

Declaration  of  Don  Juan  Pablo  a 
Cosltf.j — In  this  city  of  port  of  Siuiin,  in 
the  windward  island  of  Trinidad  pn  the 
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eighteenth  day  of  the  roonih  of  January, 
in  the  year  one  thousand  seven  hundred 
and  ninety-one,  his  honor  tho  said  judge 
of  the  first  election,  ordered  that  there 
should  personally  appear  before  him, 
Don  Juan  Pablo  a  Costa,  for  the  pur- 
pose of  giving  the  evidence,  prayed  and 
petilioned  for  by  the  counsellor  for  the 
defence  of  the  negro  Francisco,  to  whom 
his  honor  the  said  judge,  in  the  presence 
of  me  the  notary,  andthe  counsellor  for 
the  prosecution  beiue  likewise  present, 
administered  an  oath  in  due  form  on 
God  our  Lord,  and  on  the  Si^n  of  the 
Holy  Cross,  who  thereon  promised  to  re- 
late the  truth  of  all  whatever  he  might 
know,  in  reply  to  all  such  questions  that 
might  be  put  to  him ;  and  accordingly  on 
his  being  questioned  relative  to  the  tenor 
or  substance  of  the  items  contained  in 
the  memorial  that  is  inserted  at  folio 
ninety-eight  in  these  proceedings,  to 
each  of  Uie  said  items  he  replied  in  the 
manner  as  follows : — 

To  the  first  item  he  deposed,  that 
he  knows  the  individuals  whose  names 
arc  mentioned  in  this  item,  the  fh'st  of 
tliem  being  cook  of  the  Guarda  Costa  or 
roasting  vessel,  and  the  others  being 
mariners  belonjging  thereto ;  and  be  thus 
replied  to  this  item. 

To  the  second  item  he  deposed^  that 
the  negro  Ynacio  has  been  recently  im- 
ported, and  that  he  does  not  know  whe- 
ther the  said  Ynacio  has  ever  been  bap- 
tised, and  that  he  speaks  but  little  Span- 
ish, and  tl)at  he  pronounces  his  words 
very  badly  ;  and  he  thus  replied  to  this 
item. 

To  the  third  item  he  deposed,  that 
the  said  Matheo  is  an  Indian  from 
Arruaca,  and  that  he  is  uncertain  whe- 
ther lie  is  a  Christian  or  not ;  further- 
more, that  he  is  very  ignorant  of  the 
Spanish  language ;  and  he  thus  replied 
to  this  item. 

To  the  fourth  item  he  deposed,  that 
whereas  he,  the  deponent,  is  clerk  of  the 
said  Guarda  Costa  or  coasting  vessel, 
he  wells  knows,  and  is  certain,  that  the 
individuals  whose  names  are  mentioned 
in  this  said  item  have  bad  two  quarrels 
with  the  negro  Francisco,  the  first  of 
them,  because  they  would  not  suffer  him 
to  mess  with  them,  of  which  the  said 
Francisco  made  Lis  complaint  to  him, 
tlie  deponent,  who  said,  that  he  bad  told 
them  that  they  were  all  sailors  alike; 
and  he  deposed,  that  the  other  quarrel 
happened  in  the  two  voyages  they  made 
to  Naparima,  when  on  Ixtth  occasions 
they  had  left  the  said  Francisco  on  shore, 
and  on  which  said  occasions,  the  said 
Francisco  had  sought  refuge  in  the  lodg- 
ing of  him,  the  deponcjil ;  woi  be  ihitt 
repliod  to  this  item. 


To  thcfiflh  item  he  deposed,  that 
the  usual  hour  of  breakfasting  <mi  board 
the  Guarda  Costa  or  coastins  vessel,  is 
regularly  at  eight  o'clock  in  iM  morning, 
sometimes  earlier  and  someUmes  later, 
according  to  the  work  or  duty  they  liajsht 
have  to  perform,  and  he  thus  replied  to 
this  item ;  and  he  further  deposed,  thai 
this  bis  aforesaid  deposition  is  all  that  ba 
knows,  and  is  all  that  he  ca;n  depose,  in 
reply  to  the  questions  that  have  beiai  put 
to  him,  and  that  the  same  is  the  truth  on 
the  oath  that  has  been  administered  to 
him,  and  he  confirms  and  ratifies  the 
same,  and  in  case  of  need  that  hp  will 
repeat  it  afresh ;  and  that  he  is  thirty- 
six  years  of  age ;  his  aforesaid  deposition 
was  then  reaa  over  to  him,  and  he  de- 
clared the  same  to  be  correctly  written^ 
that  he  cannot  either  add  thereto  or  di- 
minish, and  he  signed  hereto,  together 
with  his  honor  the  said  judge,  and  bb 
counsellor  all  which  I,  the  notary,  do 
hereby  certify. 

Letamendi. 
Licentiate  Savikon. 

Juan  Pablo  a  Costa. 
Done  in  the  presence  of  me. 

Francisco  db  Castro. 

Declaration  of  Francitco  LopeiJ] — ^For 
the  same  purpose  his  honor  the  judge  of 
the  first  election,  ordered  personal^  to 
appear  before  him  in  his  court,  Francisco 
Lopez  a  mariner  belonging  to  the  kinjg'a 
barge,  to  whom  (his  counsellor  being 
then  and  there  present)  in  the  presence 
of  me  the  notary,  his  honor  the  said 
judge,  administered  an  oath  in  due  form, 
on  God  our  Lord,  and  on  the  Sign  of  the 
Cross  ;  who  thereon  promised  to  relate 
the  truth  of  all  whatever  he  misht  know, 
in  reply  to  all  such  questions  that  might 
he  put  to  him,  and  accordingly  on  his 
being  questioned  relative  to  the  tenor  or 
substance  of  the  items  contained  in  the 
memorial  presented  b^  tlie  counsellor  for 
the  defence,  and  wluch  is  inserted  at 
folio  ninety-eight ;  to  each  of  the  said 
items  he  replied  as  follows : 

To  the  first  item  he  deposed,  that 
he  knows  Ignacio  the  negro,  but  that  he 
does  not  know  whether  he  is  cook  on 
board  the  Guarda  Costa  or  coasting  vessel 
or  not,  and  he  thus  replied  to  this  item  ; 
and  furthermore  that  he  also  knows 
Matheo  and  Ramon  Roca,  but  not  Josef 
Antonio  Castro  or  Vicente  Ferrer,  and  his 
knowledge  of  the  two  former  from  their 
being  mariners  belonging  to  the  Guarda 
Costa  or  coasting  vessel ;  and  be  thus  re- 
plied to  this  item. 

To  the  second  item  he  deposed,  that 
he  knows  the  negro  f  gnado  lo  be  a  "slave 
recently  imporuxl,  and  that  he  does  not 
know  whetBcr  he  is  a  Cbrisiian  «r  not, 
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and  that  he  speaks  but  very  little  Span- 
ish ;  and  he  thus  replied  to  tliia  item. 

To  the  third  itcni  he  deposed,  that 
Matheo  is  an  Indian,  but  that  he  does 
not  know  whether  tic  is  a  Christian  or 
not,  and  thai  he  speaks  but  vci^  liitle 
Spanish ;  and  lie  thus  replied  to  this 
item. 

To  the  fourth  item  he  deposed,  that 
he  was  ij;norant  with  respect  to  any  ot 
the  contents  thereof;  and  he  thus  re- 
phed  to  this  item. 

To  the  fifth  item  he  deposed,  that 
the  usual  hour  of  breakfasting  on  board 
the  Guarda  Cosia  or  coasting  vessel,  was 
at  eight  o'clock  in  the  morning ;  and  he 
thus  replied  to  this  item. 

To  the  sixth  item  he  deposed,  that 
he  together  with  the  other  persons 
whose  names  are  nicntiunrd  in  this 
item,  by  order  of  his  honor  the  treasurer, 
had  gone  on  board  the  Guarda  Costa  or 
coasting  vessel,  that  they  accordmuly  got 
on  board  thereof,  at  about  eight  o'clock  in 
the  morning  on  the  same  day  that  iiwas 
reported  Francisco  had  committed  the 
munler,  and  that  all  the  people  were 
then  at  breakfast.  Thatthey  then  brought 
the  said  Francisco  bound  to  the  iioiise  of 
his  master,  who  then  ordered  them  to  set 
him  at  liberty.  He  deposed,  that  this 
his  said  deposition  is  all  he  knows  and  is 
all  that  he  can  say  in  reply  to  the  ques- 
tions that  have  l>cen  put  to  him,  and 
that  the  same  is  the  Irulh  on  the  oalti 
that  has  been  administered  to  him,  and 
he  confirms  and  ratitics  the  same,  and  in 
rase  of  need  will  repeat  it  ufressh  ;  fur- 
thermore, thill  he  is  thirty  years  of  age  ; 
this  his  said  drpo«itioii  \«as  then  read 
over  to  him,  and  he  declared  thut  it  uus 
correctly  written,  thai  he  cannot  either 
add  thereto  or  diminish,  and  he  signed 
hereto,  together  with  his  honor  the  said 
judge,  and  his  counsellor  which  I,  the 
notary,  do  heieby  certify. 

Letamendi. 
Licentiate  ^$AVI^•oN. 

Francisco  Lopez. 
Done  in  the  presence  of  me 

Francisco  de  Castro. 

Immediately  afterwards  his  honor  the 
said  judge  of  the  first  election,  ordered 
that  there  should  per^onaIIy  appear  be- 
fore him  in  his  court,  Don  liouifacio 
Yurre,  the  boatswain  of  the  Guarda  Costa 
or  coasting  vessel,  to  whom  hishonorthe 
•aid  judge  (his  counsellor  being  then 
and  there  present)  in  the  presence  of  me 
the  notary,  administered  an  oath  in  due 
form,  on  God  our  Lord,  and  on  the  Sign 
of  the  Cross  ;  who  thereon  promised  to 
relate  the  truth  of  all  whate%'er  he  might 
know  in  reply  to  ail  such  questions  that 


might  be  put  to  him,  and  accordingly  on 
his  t)eing  questioneil  relative  to  the  tenor 
or  sulMtance  of  the  items  contained  in 
the  memorial  presented  by  the  counsel- 
lor for  the  defence ;  he  replied  thereto 
in  the  manner  as  follows :  To  the  first 
item  he  deposed,  that  he  knows  the 
negro  Icnacio,  as  also  the  other  indivj. 
duals  whose  names  are  mentioned  in  this 
item,  that  he  knows  the  former  fn>m  his 
bein^  rook  on  board  the  Guarda  Custa  ur 
coasting  vessel,  and  that  he  knows  the 
others  from  their  being  marinerb  belong- 
ing to  the  said  vessel ;  and  he  thus  re- 
plied to  this  item.  To  the  second  item  he 
deposed,  that  the  said  Ignacio  is  a  negro 
slave  newly  iroiK>rte<l,  but  does  nut 
know  whether  he  is  a  Christian  or  not  ; 
and  that  he  speaks  the  Spanish  Un- 
guagc  very  Iwdly  ;  and  he  thus  replrcii 
to  this  item.  To  the  third  item  he  de- 
posed, that  Matheo  is  an  Indian,  and 
who  was  Iraptised  at  (juayana,  and  whuse 
godfather  is  now  living  there,  but  whose 
name  he  does  not  now  remember  al- 
though the  same  was  given  in  and  made 
known  to  the  solicitor  of  the  royal  reve- 
nue of  this  island,  and  that  the  said 
Matheo  speaks  .Spanish  but  very  badly  ; 
and  he  thus  replied  to  this  item.  To  the 
fourth  item  he  deposed,  that  lie  mcrcly 
knows  by  report  and  hearsay  irom  Fran- 
cisco Antonio  Castro,*  that  llamon  Ruca 
and  the  iiegroFrancisco  had  hadaquarrel ; 
and  he  thus  replied  to  this  item.  To  the 
lifth  item  he  deposed,  that  the  usual  hour 
of  breakfasting  on  k)oard  the  Gnard.! 
Costa  or  coasting  vessel  was  at  eight 
o'clock  in  the  morning  and  sometimes 
s  oaer  and  soinctinies  later,  according 
to  the  wurk  or  duty  they  might  have 
to  do  on  l)oard,  and  he  declared  thiit  this 
his  aforesaid  deposition  is  all  thiil  he 
knows,  and  is  ail  that  he  can  say,  in  re- 
ply to  the  r|ueslions  that  have  been  ptit 
to  him  and  is  the  truth  on  the  oath  that 
has  been  administered  to  him,  and  he 
confirms  and  ratities  the  same,  and  in 
case  of  need  he  will  repeat  it  afresh  ;  he 
declared  himself  to  be  twenty-eight  years 
of  age,  his  aforesaid  deposition  was  then 
read  over  to  him,  and  he  deposed  that  the 
same  was  correctly  written,  that  he  can- 
not either  add  thereto  or  diminish,  and 
he  signed  hereto,  together  with  his 
honor  the  said  judge,  and  his  counsellor, 
which  I,  the  notary,  do  hereby  certify. 

LUTAMrNDI. 

Licentiate  Savinon. 

Bonifacio  Yirrf. 
Done  in  the  presence  of  me 

Francisco  de  Castro, 

Declaration  of  Jasff  Antonio  Castro.'\ — 

^  (Should  be)  Joseph  Antonio  Castro. — 
£rfor  in  Original. 
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lo  this  dty  of  Pdrt  of  Spain,  on  the  nine- 
teenth day  of  the  month  oif  Jamnry  in 
the  year  one  thouiand  seiren  hundred 
and  nineW-one  there  personalW  a|>pear- 
ed  hefim  nit  honor  the  said  juoge  of  the 
first  election,  Josef  Antonio  Gastro,  a 
mariner  helongids  to  the  Guarda  Costa 
or  coasting  vessel  belonging  to  this  said 
Port ;  lo  whom  his  honor  tne  said  judge 
in  the  presence  of  his  counsellor,  and 
also  in  the  presence  of  me,  the  notary, 
administered  an  oath  in  due  form,  on 
God  our  Lord  and  on  the  sign  of  the 
Cross;  who  thereon  promised  to  relate 
the  truth  of  all  whatever  he  might  know, 
in  reply  toall  such  questionsthAt  mightbe 
put  to  him,  and  accordingly  on  his  being 
questioned  relative  to  the  tenor  or  sub- 
stance of  the  items  contained  in  the  me- 
morial that  is  inserted  at  folio  ninety- 
eight  of  these  proceedings,  aud  which 
was  presented  by  the  counsellor  for  the 
defence  of  the  criminal  Francisco,  he  to 
each  of  the  said  items  deposed  in  the 
manner  as  follows :— To  the  first  item  he 
deposed,  that  with  respect  to  what  is  quot- 
ed relative  to  him,  as  inserted  at  folb 
twentv-four  and  which  was  read  over  to 
him  Je  verbo  ad  vtrbum^  the  whole  con- 
tents thereof  are  true,  and  that  the  said 
conversation  or  expressions  as  therein 
described  had  truly  and  actually  taken 
place,  and  be  furthermore  deposed,  that 
ne  well  knows  that  said  Francisco  and 
Ramon  Roca  had  a  quarrel  on  board  a 
piragua  (a  vessel  made  use  of  by  the 
Spanish  Indians),  when  they  went  out  to 
seek  for  or  meet  the  galleon  on  their  de- 
parture from  Ntparima,  and  that  he  the 
oeponent  saw  an  e^e-witness  of  the  said 
quarreh  and  tliat  from  the  consequences 
tnercof  Roca  bore  a  grudge  or  malice 
against  the  said  negro  Francisco ;  and 
he  declared  that  this  his  sdd  deposition 
Is  all  that  he  knows,  and  is  all  that  he 
can  say  In  reply  to  the  questions  that 
baye  been  put  to  him,  and  that  the  same 
is  the  truth  on  the  oath  that  has  been 
administered  to  him,  and  he  confirms 
and  ratifies  it,  and  in  case  of  need  he  will 
repeat  the  same  afiresh ;  he  declared 
himself  to  be  twenty-five  years  of  age : 
the  aforesaid  deposition  was  then  read 
over  to  him,  and  he  declared  that  it  Was 
correctly  written,  that  he  cannot  either 
add  thereto  or  diminish ;  he  did  not  sign 
hereto  as  he  said  he  could  not  write, 
but  his  honor  the  said  judge  signed  here- 
to, togetlier  with  his  counsellor,  which  I, 
the  notary,  do  hereby  certify. 

LtTAME9DI. 

Dcentiate  Savi  vov. 

Done  in  the  presence  of  me 

Fbamcisco  ds  CAsrao. 

Deposition  of  Thomas  Andrade.y^lak* 
mediately  afterwards  hit  honor  tM  laid 
VOL.  XXX. 


Judge  of  the  first  election  ordered  that 
there  shoold  personally  appear  before 
him,  Thomas  Andrade,  a  manner  belong- 
ing to  the  boat  in  the  service  of  the  reve- 
ime,  for  the  giving  in  or  making  his  de- 
position as  solicits  by  the  counsellor  for 
the  defence  of  the  criminal  Francisco,  to 
whom  h'ls  honor  the  said  judge,  in  the 
presence  of  me  the  notary,  administered 
mn  oath  in  due  form,  on  God  our  Lord« 
and  on  the  Sign  of  the  Cross;  who  there- 
on promised  to  relate  the  truth  of  all 
whatever  he  misht  know,  in  reply  to  all 
such  questions  thatmisht  be  put  to  him, 
in  pursuance  whereof  there  was  then 
reaa  to  him  the  seventh  item  of  the 
said  memorial  or  interrogatory,  and  he 
deposed  thereto,  that  it  is  truetkathe, 
the  deponent,  went  in  company  with 
Others  (whose  names  are  mentioned  in 
the  said  item)  by  order  of  his  honor  the 
treasurer,  Don  Manuel  Sorzano,on  board 
the  Guarda  Costa  or  coasting  vessc* 
search  of  the  nesro  Francisco ;  that 
|p>t  on  board  at  the- hour  of  seven  oV 
in  the  morning ;  and  he  deposed,  that  \hm 
crew  were  not  at  breakfiut  at  that  time ; 
that  he  was  twenty-five  years  of  age  s 
this  his  aforesaid  deposition  was  tnea 
read  over  to  him,  and  be  declared  that  it 
was  correctly  written,  and  that  he  will  at 
any  time  repeat  it  afresh  in  case  of  need, 
the  same  being  the  truth  on  the  oath 
that  has  been  administered  to  him,  he 
did  not  sign  hereto  as  he  said  he  could 
not  write,  but  his  honor  the  said  judge 
and  his  counsellor  sisned  heretOi  which 
I,  the  notary,  do  hereby  certify. 

LiTAMBVnt. 

Licentiate  Savivov* 
Done  In  the  presence  of  me 

FaAKcisco  na  Casraoi. 

Order  or  Decr^.]— Seen  and  duly  pe- 
rused the  aforezoine,  and  whereas,  the 
counsellor  for  the  defence  has  departed 
from  thb  island,  but  with  intentiOD  to 
return  by  the  first  opportunity ;  these  pro- 
ceedings are  to  be  delivered  to  him  on  bia 
arrival,  and  this  order  or  decree  must  be 
made  known  to  the  said  negro,  in  case  he 
should  optionally  appoint  another  coun- 
sellor to  conduct  his  defence. 

LlTAMENDX. 

Licentiate  Savinov. 

His  honor  the  judee  of  the  Arst  elec- 
tion, thus  pronounced  and  decreed,  and 
he  signed  tiereto  with  the  assent  of  hia 
counsellor,  in  this  city  of  Port  of  Spain, 
on  the  twentieth  day  of  Januanr,  in  the 
year  one  thousand  seven  hundred  and 
ninety  one. 

Done  in  the  presence  of  me, 

Francisco  db  Casteo. 

I,  the  notary,  then  wen\  to  the  royal 
prison  in  this  city,  and  on  my  amfid 
f  Z 
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there,  I  noli6ed  the  aforegoing  order  or 
flecree  to  the  negro  FraDcisco  personally, 
who  was  duly  acquainted  therewith, 
which  If  the  nutaryt  do  hereby  certify. 

CisTao. 

Legal  Sr^.]^InimediateW  afterwards, 
I9  the  notary,  went  to  iheliouwof  his 
honor  the  treasurer,  Don  Manuel  Sor- 
iano, and  duly  made  known  to  him  the 
contents  of  the  memorial,  that  was  pre- 
sented by  the  counsellor  for  the  defence 
of  the  crmiinal,  as  also  the  order  or  de* 
cree  that  was  pronounced  thereon,  who 
in  reply  declared,  that  the  negro  Fran-  | 
ciKo  was  actually  between  nineteen  and 
twenty  years  of  age,  whereof  1  have 
drawn  this  legal  document';  aud  the  said 
Don  Manuel  Sorzano  signed  hereto,  to- 

S ether  with  me  the  notary,  which  1  cer* 

Manuel  Sorzaso. 
Frakcisco  0£  Ca&iro. 

Anotk€rJ]"^On  the  eighth  day  of  tlie 
month  of  Febniary,  I,  the  notary,  went 
to  the  house  of  the  counsellor  for  the  de- 
fence of  the  criminal,  Francisco,  and  de- 
livered to  him  the  proceedings,  which  I 
the  notary,  do  hereby  certify. 

FaANCISCO  DE  Castio. 

To  his  Honor,  the  Ordinary  Judge : 

Pouiioe  evidence  for  the  EvUenceJ] — 
The  Counsellor  fortlic  defence  of  the  cri- 
minal Francisco  against  whom  these  crimi- 
Bal  proceedings  arc  and  have  bren  carried 
on,  under  the  accusation  of  his  having 
been    guilty    of    the    murder    commit- 
ted   on  another  negro  named  Andres, 
declares  that  these  |>rorecdings  having 
been  delivered  to  him  for  the  purpose  of 
atatinn;  his  arguments  and  allegations  on 
behdlr  of  the  defence,  in  consequence 
thereof,  as  their  substance  destroy  and 
annihilate  the  sundry  accusations  made 
against  his  chent,  he  Uiercfore  hopes, 
that  your  lionour  will  be  pleased  to  acquit 
him,  and  order  him  to  be  set  at  liberty. 
In  the  first  place,  the  evidence  that  ap- 
pears in  the  summary  or  first  examina- 
tbn  is  reduced,  as  deposed  to  by  the  wit- 
nesses, that  Francisco  did  not"  sleep  on 
board  the  Guanla  Costa,  or  coasting-ves- 
sel, on  the  night  that  the  unfortunate 
affair  took  place,  and  that  on  the  day  fol- 
lowing, the  said  Francisco  was  drest  in 
different  clothes  from  those  he  had  gone 
ashore  in.  Secondly,  that  some  time  pre- 
ifious  to  the  murder  being  committed, 
the  said  Francisco  was  seen  with  a  knife 
at  the  celebration  of  the  waking  of  a  de- 
ceased black  woman,  named  Anna  Side, 
where  h€  got  into  a  quarrel  with  a  black 
womnn  named  Velsi,  and  that  during  the 
said  disturbance  he  had  wounded  a  ncero, 
named  Sanson^  in  the  eye*   Thirdly,  that 
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the  negro  women^  Sally,  Sui  and  Polly, 
having  departed  from  the  celebration  ol' 
the  waking,  to  go  to  their  own  home,  in 
company  with  the  negro  men,  Scipio, 
Ham,  and  Andres,  they  heard  the  latter 
make  an  outcry,  and  that  he  then  fell 
dead  in  consequence  of  the  wound  he  had 
received,  and  that  at  the  same  time  they 
•aw  the  said  Francisco  running  away  by 
the   court-vard  of  the  house  of  poh 
Caspar  de  fa  Guard ia,  where  he  spoke  to 
two  female  slaves  belonging  tu  tho  said 
Don  Caspar.    Fourthly,  that  when  the 
said  Francisco  saw  the  revenue  boat  com- 
ing on  board  the  said  Cuarda  Costa,  ur 
coasting-vessel,  he  was  heard  to  say  with 
dismay  and  trembling,  that  the  said  liuat 
was  coming  in  search  for  him,  that  hi» 
only  fears  were  of  his  master,  and  of  his 
being  hanged,  and  that  he  had  met  with 
another   mistortimc    besides    this,   and 
finally,  that  he  requested  and  begged  of 
his  shipmates  to  say  that  he  had  slept  on 
board :  all  which  has  been  positively  de* 
nicd  by  Francisco;  but  the  counsellor  lor 
the  defence  for  a  moment,  is  willing  to 
grant,  that  the  same  may  be  true,  and 
provcx)  beyond  any  objection  to  the  con  • 
trary ;  yet  even  in  this  case,  no  positive  or 
clear  proof  can  be   deduced  therefrom 
that  the  said  Francisco  was  the  perpe- 
trator ;  neitlier  do  the  three  symptoms 
that  compose  the  same,  fail  to  leave  a 
doubt  in  the  mind  of  any  well-informed 
person  :  and  with  respect  to  the  first  and 
second  points  of  the  accusation,  as  the 
quarrel  in  the  house  where  the  waking 
was  celebrated,  was  not  with  the  deceas- 
cd   Andres,  neither  had  the  said  Fran- 
cisco previous  to  the  murder  any  dispute 
or  quarrel  witl)  the  baid  Andres,  either  by 
manual  strife  or  by  words,  the  cause  or 
proceedings  therefore,  are  deficient  of  the 
original  motive  for  commission  of  the 
crime  from  which  the  said  Francisco  wait 
incited  to  perpetrate  it  "  Quia  de  jure  ad 
conjecturandum  quis  fuerit   dcliuquens 
conjecturari  debet  ex  personis  ex  causii 
ex  pccuniis  odio  vel  inimiciliil  et  siuii- 
libus.*      Nothing   of   this   nature  oc- 
curred between  Irrancisco  and  Andrew, 
consequently  there  was  no  antecedent 
cause  for  said  Francisco  to  preme<litatc 
the  murder  of  the  said  Andres.  As  to  the 
third  symptom  or  point  of  the  accusation, 
as  the  same  proceeds  from  presumption 
it  is  not  sufficient,  neither  is  it  valid  in 
law  '*  sed  tantuni  hominis**  and  for  this 
reason  very  fallible ;  for  the  act  might 
have  been  committed  iu  a  different  man- 
ner, '*  undc  si  quis  visus  est  effugere  ^ 
**  domo  vel  loco  cum  ense  vel  gladio  eva- 
^'  ginato,  et  ibi  reperiatur  aliquis  homo 
*'  occisus,  per  hocnon  potcrit  condeninari 
'' ad  mortem,  quia  fortd  alias  faiit  vel  fecit 
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**  ad  defensionciii  siianoy  vel  klio  modo  el 
''  casu  inculpabili."*  From  these  pre- 
sumptions or  symptoms,  the  judge  can- 
not even  condemn  or  pronounce  sentence 
of  death,  nor  even  any  other  corporal  pu- 
nishment whatever.  In  the  example 
of  the  wise  king  Solomon,  wh6,  al- 
though, from  a  very  presumptive  symp- 
tom, he  Hidged  which  was  the  real  mo- 
ther, and  accordingly  pronounced  his  de- 
cision that  she  should  have  the  child, 
notwithstanding  this  he  did  not  eo  so  far 
as  to  pronounce  sentence  of  death  on  the 
other  woman,  ^  propter  crimen  partus 
**  suppositii  vel  nlii  8urrepti.*'t  And 
as  by  reason  of  the  sleitder  circimistance 
or  symptom  that  we  have  just  referred 
to,  ana  which  has  no  connexion  what- 
ever with  the  quarrel  at  the  house  where 
the  celebration  of  the  waking  took  place 
(for  as  is  already  hereinbefore  statea,  the 
said  quarrel  was  not  with  the  deceased 
Andres)  which  ought  to  be  considered  as 
a  matter  of  a  very  different  and  remote 
nature,  and  has  no  connexion  whatever 
with  the  murder,  and  in  like  manner  the 
circumstance  is  also  foreign  and  remote, 
of  Francisco  having  pused  the  nizht 
ashore,  and  of  his  not  having  retorneflon 
board  till  about  day-break,  and  by  reason 
hereof,  the  points  of  accusation  that  can 
be  deduced  from  these  three  circum- 
stances destroy  themselves,  for  it  is  not 
to  be  positively  inferred  that  Francisco 
was  the  aggressor  or  perpetrator  of  the 
crime  from  the  circumstance  of  the 
woman,  who  deposed  to  having  seen  said 
Francisco  nm  away  immediately  on  An- 
dres falling  wounded  to  the  ground,  not- 
withstanding  she  was  nearest  to  the  spot 
where  the  crmie  was  committed,  it  is  the 
more  certain,  that  there  is  still  less  cause 
tu  infer  that  said  Francisco  was  the  per- 
petrator, from  the  evidence  of  the  other 
two,  who  were  at  a  greater  distance.  The 
third  symptom, resulting  or  arising  from 
the  words  and  circumstances,  deposed  to 
by  the  sailors,  that  they  had  observed 
and  remarked,  from  and  in  the  said  Fran- 
cisco, when  the  people  vrent  on  boaf  d  to 
take  him  into  custody,  is  not  in  the  least 
more  conclusive,  for  the  evidence  received 
on  these  points  does  not  agree,  and  shall 
be  hereinafter  proved  to  be  contra- 
dictory, and  even  were  it  otherwise,  it  is 
not  to  be  wondered  at,  for  under  the  ap- 
prehensions of  said  Francisco,  on  his 
hearing  his  said  shipmates  assert,  that 
he,  said  Francisco,  had  killed  a  man, 
and  that  the  suspicion  and  accusation  of 
his  being  guilty  of  so  shocking  a  crime 
being  general  a^insthim,  be  might  from 
terror  confess  what  he  never  committed, 

*  Gomez  various  vol.  Srd,  Chap.  13,  tSto, 
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fur  the  fear  and  apprehension  of  fKinish- 
ment,  and  of  ignominy,  may  pervert  the 
reason  and  senses  of  persons  rather  too 
pusillanimous,  as  is  the  case  with  Fran- 
cisco, especially  as  with  respect  to  the 
sanity  or  constitution  of  his  brain  certain 
symptoms  have  been  discovered.  Every 
violent  or  vehement  impulse  of  the  pas- 
sions is  capable  of  effecting  this  uijury ; 
and  more  especially  fear  and  angen  for  it 
sometimes  nappens,  that  persons  in 
whom  are  to  be  found  a  lively  imagina- 
tion, but  with  a  weak  and  abject  mind  or 
spirit,  who  might  be  meditating'  with 
great  fear  on  some  atrocious  crime,  and 
especially  should  the  people  about  them, 
as  well  as  the  officers  of  justice,  be  mak- 
ing a  stir,  their  brain  is  apt  to  be  uncom- 
monly disturbed  in  such  a  manner,  that 
it  receives  or  imbibes  veiy  strange  ideas 
and  chimeras.  The  horror  of  the  crime, 
and  the  severity  of  the  punishment  so 
forcibly  disturb  the  animal  spirits,  inso- 
much, that  the  dread  of  being  culpable 
forces  the  imagination  to  apprehend  the 
crime  to  have  been  actually  committed 
by  them,  from  deeply  reflertingandthink- 
ing  of  it,  drives  them  to  conceive  it  a 
reality.  The  strong  apprehensions  of 
the  nature  that  might  originally  be  con- 
sidered as  abstracted,  stamps  thd  im- 
pression so  deeply  on  the  mind,  and  with 
such  strong  effect,  that  then  it  appearsto 
the  party  as  having  actually  been  perpe- 
trated by  the  party  himself;  of  this  an 
example  is  met  with  in  those  persons, 
who  being  timidly  conscientious,  imagine 
themselves  at  times  to  have  committed 
those  crimes  which  they  hold  id  the 
greatest  horror,  such  as  execrations,  blas- 
phemy, heresies,  &r..  &c. ;  the  imagina- 
tion precipitates  those  persons  bhndiy 
into  dilemmas  their  fears  would  cTlher- 
wise  shun,  as  in  the  case  of  one  who 
runs  his  head  into  a  place,  that  his  feet 
would  otherwise  save  nim  from,  or  like  to 
one  who  is  going  on  at  the  edge  of  a'  pre- 
cipice, his  anxious  eflfbrts  to  avoid  falling 
so  forcibly  disturb  his  mind  as  to  occa- 
sion his  ialt.  Furthermore,  if  nothing 
even  of  all  this  had  happened,  or  been 
the  case  with  Francisco,  the  words  that 
are  deposed  to  have  been  uttered  by  hiui 
arc  not  explicit,  hut  they  are  equivocal 
and  doubt^l,  "  et  confessio  equivoca  et 
dubia  non  nocet  Confitenti  et  ne  noceat 
sufficit  quod  non  sit  omnino  clara.'^ 

Moreover  even  could  the  words  be  as- 
certained in  the  manner  as  the  evidence 
would  have  them  absolutely  underbtood^ 
to  relate  to  the  crime  of  which  said  Fran- 
cisco is  accused  of  having  committed,  they 
would  at  the  most  but  amount  to  an  ex- 
trajudicial confession  which  caniiothurtor 
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(tSfct  Imn,  to  faraa  to  be  oontidered  as 
l^ty^ftltbough  said  confewioii  was  made 
in  the  firesence  of  a  number  of  witnesses, 
profidedtbc judge  or  notary  emplo}^  in 
tiie  cause  were  not  present*  to  judge 
of  the  motive,  **  potius  tedio  vita  aut 
''cz  desperatione  quam  ex  conscientia 
criminis;''t  end  thus  it  not  onlv  fails  of 
being  or  operating  as  a  proof,  but  even 
does  not  amount  to  such  a  shade  of  sup- 
]x>silion  of  guilt  as  to  authorize  the  inflic- 
tion of  torture,  <'auia  confessio  inci- 
**  denter  emanata  de  crimine  ad  quod 
**  non  agebatur  ad  condemnandum  nnn 
^  suffici^  imoetiamad  torturam  indicium 
**  non  fiicit,  quando  ejusmodi  confessio 
"  extra  judicialis  incidenter  sed  ad  ilium 
**  finem  et  effcctum  emanata  fuit,"}  and 
finally,  if  attention  is  paid  to  the  denial  of 
Francisco  to  llamon  Roca,  and  Josef 
ilntonio  Castro^  when  these  witnesses 
asked  him  whether  he  had  committed  the 
murder  on  Andres,  there  can  be  no  foun- 
dation whatever  to  sui»pose  that  he  had 
ever  uttered  the  other  words  or  expres- 
aions,  confesung  himself  guilty,  or  even 
incidentally:  so  how  could  it  happen 
that  the  said  Roca  and  Castro  shoula  be 
the  only  persons  who  deposed  to  these 
words  or  expressions  having  been  utter- 
ed by  Francisco  in  reply  to  the  questions 
they  bad  put  to  him,  it  is  not  probable 
that  he  should  confess  himself  guilty  at 
one  and  the  same  time,  and  in  the  same 
act  of  his  having  immediately  previous 
denied  it  •  and  the  improbability  is  more 
and  more  increased  and  evident  from 
the  constancy  with  which  the  said  Fran- 
cisco has  denied  the  crime  during  the 
whole  course  of  the  proceedings;  neither 
does  the  circumstance  of  his  having  dif- 
ferent clothes  on  the  day  following 
operate  as  any  argument  against  the 
aaid  Francisco,  because  the  said  follow- 
ing day  was  Sunday,  when  all  descrip- 
tions of  people  are  accustomed  to  dress 
and  clean  themselves,  and  moreover  be- 
cause the  clothes  he  had  on  the  day  be- 
fore over  and  above  its  being  the  end  of 
the  week,  the  witnesses  depose  to  his 
aaid  clothes  being  dirty  with  mud  or  clay, 
and  not  stained  with  blood,  which  might 
have  prejudiced  him.  The  knife  neither 
was  any  way  stained  with  blood,  but- 
was  stained  with  mud  or  earth,  and  al- 
though the  possession  or  having  a  knife 
might  be  a  symptom  prejudicial  to 
another,    the    having   this    prohibited 


*  Maimnta  p.  6,  pecules  aurei  tit.  de  Con- 
ftwione  No.  3,  Mascardus  concL  468,  No.  fo. 
allegnns  alios. 
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iveapoii  about  them*  yet  it  does  not  ope- 
rate against  Prandaco,  for  he  being  a 
tailor,  and  it  being  permitted  to  people 
in  his  line  of  life  to  have,  and  use  such 
in  the  indispensable  and  necessary  work 
they  have  to  do  on  board,  it  is  neither 
new  or  extraordinair,  but  is  usual  and 
yety  freoueut  the  abuse  of  said  permis- 
sion, by  tneir  bringing  their  knivesashore 
with  them ; '  and  no  inference  can  be 
drawn  fn/Ok  this  that  they  absolutely 
bring  them  on  shore  with  deliberaie  in- 
tention to  commit  a  murder,  but  merely 
■onie  of  them  from  foigetfulness,  and 
the  others  from  knowing  it  to  be  to- 
lerated at  the  general  practice.  Thus 
Ikr  all  the  points  of  accusation  are  weak- 
ened and  snook,  even  were  they  substan- 
tiated without  any  exception  to  the  con- 
trary. We  will  now  proceed  to  scrutin- 
ize the  evidence  and  exceptions  against 
the  witnesses  in  the  summary,  or  first 
examination,  and  it  will  appear  that  the 
same  are  contrary  to  law.  The  evidence 
on  which  are  founded  the  first  and  second 
indications  of  guilt  is  contrary  to  law,  or 
invalid;  for  the  said  depositions,  from 
which  such  indications  arise  or  result, 
have  been  made  by  slaves;  Sdpion  and 
Haro,men  slaves;  Sally,  Polly,  and  Suy, 
'  women;  this  single  circumstance  is  suffi- 
cient to  cause  tM  said  indications  to  be 
deemed  unworthy  of  notice,  from  the 
■aid  indkations  resulting  from  depositions 
made  by  them.  For,  according  to  llie 
law  13,  tit  16,  part  3rd,  no  slave  can  be 
a  witness ;  and  m  those  cases  of  excep- 
tions where,  by  this  law,  they  are  per- 
mitted so  to  be,  they  must  previously  be 
tortured,  by  reason  of  men  slaves  being 
men  of  desperate  minds,  a  disposition 
they  contract  from  the  servitude  in  which 
they  exist ;  and  every  man  ought  to  sus- 
pect them  of  speaking  liahtly  or  falsely, 
and  that  they  will  conceal  the  truth  un- 
less some  reward  is  given  them.  Be- 
tides, there  are  other  considerations  not 
less  worthy  of  the  attention  of  the  jud^e, 
to  fully  convince  him  of  tlie  little  credit 
due  to  them.  The  first  is  from  these 
five  witnesses  being  slaves  of  vile  and 
infamous  character,  it  being  well  and 
generally  known  that  there  is  no  person 
whatever  so  vile  as  a  slave  ;  it  is  to  be 
added  thereto  that  three  of  them  are 
women,  whose  depositions,  notwith- 
standing they  perfectly  agree,  are  not 
sufficient  to  convict  the  criminal  '*  In- 
**  fertur  proiode  quod  in  criminibus  capi- 
*'  talibus  et  ubi  agiUir  de  pceni  mortis 
*^  inferenda  tres  fosmina  contestes  reum 
**  non  convincant;''*  Secondly,  although 
Polly,  Sally  and  Suy  agree  perfectly  in 
their  evidence  with  respect  to  their  see* 

*  ReiffiBnturel  lib.  9  tit.  SO  §  3  No.  87|  fan^ 
nal  quest,  ^39|  No.  29. 
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iag  F^ahcImo  nm  away  ImimidwlBly  aAer 
Andrat  fdl  down  woondod,  tlill  their 
evideiioe  doei  not  acree  with  that  de- 
poted  by  Scapio  and  liaoiv  who  vnUked 
aAier  or  followed  two  of  the  womeo  at 
d«|>oaed  to  1^  Sally ;  the  uid  Sdpion 
and  Ham  deposed,  that  th^  did  not  see 
Franritoo,  but  that  they  were  told  of 
Fnnciaco'a  ninning  away  hy^  the  last 
mentioned  woman,  Buy  t  it  is  probable 
that  Suy,  who  was  walking  behind  all 
Uie  rest  of  the  company  with  the  de- 
ceased, might  have  seen  FMiciseo  ;  but 
1^  no  means  could  the  others,  who  were 
on  before  ahead  of  Scipion  and  Ham: 
for  how  is  it  possible  that  Scipion  and 
Ham,  who  were  nearer  to  the  spot  were 
Andres  was  wounded  and  fell,  should 
not  see  Francisco,  and  that  he  should  be 
seen  by  Sally  and  Polly,  who  wereat  a 
greater  distance,  with  the  impediment 
opposed  to  their  sight  of  the  bodies  of 
said  8cipion  and  Ham,  who  were  follow- 
ing these  women  on  a  dark  nighL  as  was 
that  on  the  fifteenth  of  August,  the  night 
the  misfortune  happened,  Tor  there  was 
DO  moon  on  that  night,  neither  in  any 
part  of  the  whole  world,  and  whilst  the 
person  was  eicrting  his  speed  to  run 
away,  as  is  natural  to  he  supposed,  how 
difficult  it  must  be  for  them  to  know  hhn 
from  seeing  his  back^  even  in  the  middle 
of  the  clewest  day-hght,  and  it  is  very 
natural  for  persons  when  occasion  or 
motive  exists  for  running  away,  that 
their  shoulders  are  only  seen ;  for  these 
reasons,  and  in  consequence  of  the  afore- 
said, they  ought  not  to  be  believed,  and 
all  such  witnesses  wlio  depose  to  im- 
probabilities and  £dsehood^  so  far  from 
lieing  deserving  of  aiw  credit,  they  ought 
to  be  punishM.*  Thirdly,  it  is  more 
probable  that  Salljr  and  Polly  heard  it 
reported  by  Suy,  in  the  same  way  as 
Sdpio  and  Ham,  which  may  be  fully 
conceived  if  attention  is  paid  to  the  cir- 
cumstances, that  until  the  said  Suv  cried 
(Nit  to  those  who  were  going  on  before, 
as  she  herself  has  stated  in  her  deposi- 
tion, in  conformity  with  Scipio  and 
Ham,  they  never  turned  their  faces  round, 
neither  did  they  come  to  the  place  where 
Suy  was  crying  out,  and  whore  the  un- 
fortunate Andres  lav ;  and  it  is  to  be  re- 
membered, that  toe  circumstance  of 
making  an  outcry  or  crying  out  does  not 
infer  the  distance  to  be  short  at  which 
Scipion  and  Ham  were,  and  consequent- 
ly ibe  said  Sally  and  Polly  were  at  a 
greater  distance,  forbad  they  all  of  them 
been  near  to  each  other,  what  occasion 
hadSi^  to  cry  out  or  exert  her  voice 
from  any  other  motive  than  that  her  com- 
mon and  moderate  tone  of  voice  could 

•  MatU  cont.  40.  No.  91s  Aaev.  cons.  80, 
XiJo.  diaodSS. 


Ml  have  boon  heard  kr  those  Hm  hMl 
gone  on  before?  Fourthly,  that  the  negro 
woman  Sally,  over  and  above  the  oo- 
jections  aforesaki,  is  a  very  suspicious  or 
questionable  witness  by  reason  that  it 
appears  from  her  deposition  that  she 
not  only  voluntarily  offered  henelf  aa 
a  witness  against  the  said  Francisea,  but 
that  she  also  brought  forward  Sanson^ 
and  according  to  law,  «  Si  testis  spontn 
**  se  ofierat  m  testificandum  presumitur 
^  suspectiis*'*  and  fortliermore,  becansa 
she  deposed  that  they  all  of  them,  both 
the  men  and  women,  had  seen  Fnmcisca 
running  away  immediately  on  Andrea 
foiling  down  wounded,  it  being  false  that 
either  Scipb  or  Ham  saw  him  as  de- 
dared  in  tueir  depositions ;  and  because 
of  its  beine  very  improbable  that  she  and 
Pdly  could  have  seen  him  for  the  reasona 
herein-befbre  alleged;  accordingly  she 
stands  sufficiently  and  AiU  v  convicted  of 
folsehood,  for  the  law  to  amu4as  her  de- 
position in  all  its  parts  to  Deabsokitdj 
false,  **  Quia  testis  falsus  in  omnibuia 
**  presumitur  sive  prius  deponat  folsum 
^  sive  post  sive  capitula  sint  sepacata  sive 
''non.f  And  fimJ^  because  she  leads  a 
bad  life  and  'is  of  ill  fame,  as  is  deposed 
to  by  the  witnesses  nroduced  on  behalf 
of  the  defence.  Fifuily,  by  reason  thai 
Polly  is  a  witness  underage,  as  it  appears 
Vy  aia  own  depoution,  that  she  is  only 
seventeen  years  of  ajge.  Sixthly,  and 
finally^  by  reason  or  Suy  being  tha 
favourite  of  the  deceased  Andres,  as  ia 
proved  by  the  circumstance  of  hn  walk- 
ing in  company  with  him^  separate  from 
alltherest,  and  behind  them  all;  a  par- 
tial witnessis  not  to  l)e credited,  ^  quia 
^  omnis  quihabetafiectionem  ad  rem  non 
^  potest  pro  eatestificaro.^f  Thesame  ob- 
jection can  be  all^^  acainst  the  negro 
women  Majgdalena,  Andrea,  and  Ysavel 
Urreste  alias  Pate  de  Jamon  or  Pig's 
Foot,  against  the  two  first  by  reason  of 
their  sex,  and  by  reason  of  their  being 
slaves;  and  with  respect  to  Madalena, 
havina  deposed  that  Francisco  had  com- 
mitted the  murder  of  Andres,  she  de- 
rived it  from  what  she  had  hwd  from 
Andrea,  and  the  latter  from  Sally,  whoso 
testimony  is  vitiated  with  so  many  de- 
fects as  herein-before  pmnted  out,  in 
consequence  whereof,  they  none  of  them 
deserve  any  credit  whatever,  although 
this  crime  were  even  one  of  those  tmt 
in  law  are  reputed  privileged  and  diffi- 
cult of  proof,  **  Quia  testis  pariensplurea 
**  defectus  nullum  fidem  ladt  etiam  In 
^  delictis  difficilis  probationis**  andouchi 
not  to  avail  more  from  being  related  oy 

*  Pas  Practice  1  Vol.,  1  part,  Ticfflp.  8b 
No.  17. 
f  Aves.  Cons.  08,  No.  lOL 
i  BmI  in  I  X^eferr^  £ 


ri5]         47  GBOtoE  UI. 


CtfJt  ^TkmM  Pkimif  Esq.— 


1716 


■kb  a  one  fhtn  if  rrpo#tMl  by  tttt  per* 
MO  it  WM  rekted  to  ;  and  thiit  htr  evi- 
dence was  derived  from  kiearta j  with  alJ 
Htd«fBCt8»  Uwell  and  sufficiently,  esta* 
Uished.*  As  to  Pate  de  Janon,  orPig*s 
foot,  likewise  from  her  set,  and  further- 
more that  she  could  not  depose  any  thing 
relathreto  the  circumstance  from  whence 
is  deduced  the  second  svmptom  of  guilt, 
and  as  to  every  thing  else  she  is  a  very 
extraordinary  witness,  and  the  more  es- 
pecially from  her  bad  chamcter  and  in- 
famous way  of  living,  which  Is  substan- 
ttated  and  proved  by  witnesses. 

Neither  does  the  evidence  stand  good 
in  law  on  wbieh  the  third  symptom 
b  founded ;  for  it  is  proved  in  the  de- 
fence, that  the  parties  were  at  enmity 
with  Francisco,  and  that  the  cause  of 
this  |rudge  or  spite  arose  from  Francisco 
refusmg  to  perform  for  them  those  ser- 
vices they  wanted  to  force  him  to  per- 
form, by  reason  of  his  being  a  slave; 
also  that  as  be  was  in  the  low  condition 
of  a  slave,  they  would  not  sufl«r  hini  to 
mess  with  them;  these  are  sufficient 
grounds  to  presume  that  they  would  be 
very  anxious  and  dcsiroos  to  rid  them- 
eelves  of  such  a  companion  at  any  rate ; 
and  that  this  opportunity  offering  agree- 
able 10  their  wi8he%  they  have  endeavour- 
ed to  avail  themselves  of  it,  to  criminate 
liim  with  those  symptoms  of  guilt  in  the 
maimer  as  deposed  to  by  them;  for  this 
reason  they  ought  to  be  considered  as 
enemies,  and  it  is  sufficient  to  prove  a 
cause  of  their  enmity  rf  and  that  there 
be  a  private  grudge,  although  not  fullv 
demonstrated  not  to  give  credit  to  such 
witnesses.!  Secondly  because  Hamon 
lioca,  one  of  the  two  witnesses  who  have 
acctised  Francisco  of  uttering  the  words 
on  board,  has  been  proved  even  by  the 
deposition  of  Josef  Antonio  Castro,  the 
companion  of  said  Roca,  that  he,  Roca, 
has  qualified  the  third  symptom,  and 
that  he  had  a  quarrel  with  Francisco  on 
board  a  Piragua,  in  conse(]uence  whereof 
hebore  him  ni-wil),andit  is  notabsolutciy 
necessary  that  he  should  be  proved  to 
be  his  mortal  enemy,  for,  from  the  mere 
words  of  abuse  that  generally  precede 
and  give  rise  to  a  miarrel,  a  mortal  en- 
mity is  contractea.  Thirdly,  because 
the  negro  Ignacio  is  a  slave  newly  im- 
ported, and  very  ignorant  in  the  Spanish 
language,  an  infidel,  and  guilty  ot  false- 
hood in  his  own  deposition,  for  it  is  only 
he  who  says  that  the  knife  was  stained 
with  blood,  and  that  the  said  Francisco 
threw  it  into  the  sea,  when  at  the  same 
time,  the  other  witnesses  deposed  to  its 
being  stained  with  coloured  earth  or  clay, 

*  Azev.cons.  30N0.24  and  30* 
Thomas  Graram,  decis.  33,  No.  7. 
f  niac  quest.  53,  No.  5e. 


of  which  colour  is  the  water  in  this  port, 
produced  from  rain,  fiom  its  being  the 
colour  of  the  soil  or  earth  in  many  pteces ; 
and  it  appeared  and  is  proved,  by  the  de- 
position of  Matheo  tne  sailor,' at  folio 
forty-one,  that  it  was  him  that  had  found 
the  knifie,  and  that  had  thrown  it  into  the 
tea.  The  sole  circumstance  of  Ygnacio 
being  an  inhdel  disqualifies  him  from  be- 
ing a  witness  against  Francisco,  or 
against  any  other  person  of  our  religion, 
for  the  law  8,  title  16,  part  3rd,  enscts, 
**  That  00  man  of  another  religion,  sucU 
as  a  Jew,  Mahometan,  or  Heretic,  can 
appear  as  a  witness  against  a  Christian  ;*' 
—and  the  more  so  for  the  other  motivea 
as  forcible  as  this.  And  fourthly,  because 
the  mariner  Matheo,  first  observing  and 

Premising  that  he  but  little  understands 
panish,  is  a  newly  converted  Indian ; 
and  it  is  well-known  that  six  persons  of 
this  description,  though  agreeing  in  their 
evidence  are  not  entitled  to  more  credit 
than  the  evidence  that  might  be  given 
by  a  single  witness ;  *  in  consequence  of 
the  very  frequent  examples  I  hey  have 
aiven  of  their  being  so  addicted  to  fabo- 
nood,  and  of  their  readiness  to  perjure 
themselves,  and  it  is  their  general  custom 
to  answer  in  the  way  they  may  think  or 
know  to  be  the  wish  of  the  judge.  That 
this  may  not  be  tlioiight  to  be  any  exag- 
seration  of  the  counselk)r  for  the  de- 
fence, he  now  conies  an  instance  word 
for  word  of  such  tneir  propensity  in  man- 
ner as  follows :  — 

^  The  ecclesiastical  court  being  tired 
**  of  the  continual  accusations  and  com- 
**  plaints  of  the  Indians  of  a  district, 
^  against  their  curate,  refrained  from  in- 
'*  stituUng  any  judicial  inouiry  or  pro- 
**  ceeding  tor  the  reasons  berore-mcntiun- 
^  ed  ;  but  for  the  purpose  of  putting  an 
**  end  to  their  troublesome  and  tiresome 
*'  solicitations,  the  court  finally  resolved 
^  to  grant  a  commission,  inserting  thcre- 
*'  in  an  interrogatory  comprising  articles 
**  that  tallied  with  their  accusations  or 
**  complaints,  and  amongst  them  the 
'*  court  inserted  others  in  every  re- 
**  spect  irrelevant  and  absurd ;  one  uf 
"  tne  said  articles  or  questions  was, 
''  Whether  it  was  tme,that  on  a  certain 
^'  day,  and  when  the  curate  was  con- 
'*  eluding  the  celebratbn  of  Mass,  that 
^  king  David  having  appeared  with  all 
**  his  pomp  and  insienia  of  royalty,  the 
*'  curate  had  killed  him,  in  the  sight  of 
*'  all  his  parishioners  in  the  same  church. 
^  And  they  all  of  them  deposed  on  oath, 
''  that  he  had  done  it,  and  that  it  was 
**  true,  and  that  they  were  all  of  them 
**  present."  What  an  example  !  and 
such  as  these  several  others  cau  be  pro- 

•  *  Solorzaue  Politiei  ludiana,  lib.  'J,  cliap^ 
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dueed  and  related.  *     For  the  sane  rea- 
son it  ia  provided  and  orderail  b^  the  sy- 
nodal coDsUtutioD  of  the  bishopric  of 
Venesuela  and  Santiago  de  Leon  de  Ca- 
raccas ;  f  that  when  any  of  these  In- 
dians are  Co  be  admitted  aa  witnesses, 
they  are  in  the  first  place  not  to  be  sought 
for,  neither  are  they  to  be  put  on  ibcir 
natit  by  reason  of  the  risk,  danger,  and 
probability  of  their  perjuring  themselves  ; 
and  as  they  are  a  people  who  have  not  a 
full  or  proper  knowledge  of  tlie  sacred 
solemnity  of  an  oath,  nor  of  their  obli- 
gation to  relate  the  truth,  but  they  are  in 
the  habits  of  saying  and  answering  in 
the  way  thc^'  may  have  been  instructed 
and  persuaded.    From  the  defects  spe- 
cified that  attach  to  the  witnesses,  on 
whose  evidence  are  founded  the  three 
avmptoms  of  guilt,  it  is  to  be  concluded 
that  neither  of  tliem  b  proved  conform- 
able to  law,  for  to  accomplish  tbe  proof 
of  each  of  them  in  its  respective  class  or 
description,    two  witnesses  of  full  age 
would  be  absolutely  requisite,  who  must 
be  unexceptionable  and  agree  in  their  evi- 
dence,  which  qualities  are  very  far  from 
being  possessed  by  the  witnesses  of  the 
summary  or  first  examination,  as  appears 
in  the  process,  and  is  alleged  in  the  de- 
fence.   On  the  other  hand  the  counsel- 
lor for  the  defence  has  offered  to  prove 
in  his  first  memorial,  and  clearly  to  de- 
monstrate that  his  client  over  and  above 
all  the  arguments  on  his  behalf  was  no 
way  liable  to  the  punishment  of  death, 
by  reason  of  the  wound  of  Andres  not 
being  mortal  in  its  nature,  as  is  unani- 
mously deposed  to  by  four  professional 
men  ;    which  said  circumstance  proves 
that  Andres  did  not  die  thereof  **  nam  si 
'*  vulnus  non  est  mortale  ex  sentcnti^ 
"  medicorum  et  peritorum  in  arte  9U0- 
"  rum  dictis  standum  est  et  nihilommus 
"  vulneratus   perierit  presumitur  quod 
'*  non  decessit  ex  •vulocrc  :  **  %  >n<)  ^^' 
sequently  that  although  it  were  proved, 
that  the    said  FranciACO  was  the  per- 
petrator, he  woukl   not  be  responsible 
lor  the    murder,  but   merely    for  the 
wound.  §     More  especially  he  is  not  ]ia« 
bie,  for  the  procecdmgs  manifestly  infer 
that  Andres  was  the  aggressor  from  a  va- 
riety of  motives  and  conjectures  that 
ought  to  be  attended  to,  fur  this  point  is 
proved  by  its  not  being  deposea  to  or 
staled  by  any  of  the  witnesses,  |l  how 
the  rencounter  was  occasioned,  there  not 

*  Parras  Ilcgulares  de  Indiis,  vol.  2,  p.  3, 
chap.  13,  No.  938. 
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t  Cap.  Significat  2,  dc  Homicidio  §  et 
quidcm. 

§  Azev.  Com.  30,  No«  62,  and  the  follow- 
ing. 

il  Math,  Controv.  S3,  No.  3  an^4.r 


being  a  single  witnass  that  haa  explained 
tbe  origin  of  the  disasteri  nettlier  do  they 
depose  to  which  of  the  two  gave  the 
first  provocation  :  Fir8tly,because  many 
authors  quoted  by  senor  Mateu,  e  agree 
in  opinion  that  it  oiightto  be  presumedthal 
the  deceased  roust  have  been  the  aggressor. 
Secondly,  because  it  is  maniilMtlv  proved 
in  evidence,  that  Andres  was  of  a  quar- 
relsome disposition  and  much  more  ro- 
bust and  ferocious  than  Francisco;  and  on 
the  other  hand,  that  said  Francisco  was 
of  a  pacific  character  and  of  a  good  dispo« 
sition,  tbe  presumption  of  which  was  the 
aggressor  is  against  the  former,  and  in 
favour  of  the  latter,  that  he  waa  the 

?arty  tliat  received  the  provocatioB.  -I* 
biraly,  that  so  fiur  from  Francisco  bav- 
ins attempted  to  run  away  or  to  have 
taken  refuse  in  a  sanctuary,  although 
there  was  plenty  of  time  for  him  to  have 
done  either  the  one  or  the  other,  previous 
to  his  delivery  up  to  justice  by  his  mas- 
ter who  conducted  him  from  one  place 
to  another,  both  backwards  and  forwards, 
loose  and  at  liberty,  without  fetters  nor 
any  hoki  of  him  whatever,  from  ona  tri- 
bunal or  court  to  another,  and  that  said 
Francisco  tokl  his  master,  that  *'  he  bim« 
self  would  voluntarily  surrender  bim- 
self  to  justice,  and  submit  himself  to 
acyudication  and  trial,  for  the  accusation 
against  him,  of  the  murder  of  the  aaid 
Andres,  of  which  the  process  or  proceed- 
ings had  l)een  already  commenced  and 
instituted  ;  **  those  circumstances  prove  a 
firm  and  collected  mind,  as  also  a  olear 
conscience  that  he  was  no  way  culpable : 
**  Quo  qui  male  agit  odit  lucem  et  non 
'*  venit  ad  lucem  ut  non  arguanturtpera 
**  ejus ;  qjui  autem  facit  veritatem 
*'  venit  ad  lucem  ut  manifestentur  opera 
^  ejus  ; "  X  and  consequently  as  the  pre- 
sumption is  against  any  one  of  his  being 
the  aggressor,  who  runs  away  or  takes 
sanctuary,  is  it  not  on  the  other  hand  to 
be  presumed  that  the  person  who  firee- 
ly  and  of  his  own  accord  personally 
appears  to  submit  to  trial,  must  be  the 
party  agerievMl  and  injured  P  §  And 
fourtlilyTbecause  it  is  more  natural  tp  be 
supposed,  and  is  more  probable  that  three 
persons  in  company  would  venture  to  in- 
sult one  person  only,  than  that  one  per- 
son should  venture  to  insult  three,  in 
which  situation  the  said  Francisco  was, 
and  that  he  would  not  dare  to  provoke  or 
insult  Andres  wha  was  in  company  with 
Scipio  and  Ham,  knowing  that  the  latter 
two  were  friends  of  the  said  Andres  and 
of  one  and  the  same  nation  of  negroes 
who  would  unite  and  join  against  him 


*  Math.  cod.  No.  6  and  20. 
t  Math.  cod.  No.  12. 
X  Joann.  3rd  chap. 
§  Matb.  cons.  99,  Ko«  IHt. 
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tivii,  if  »€:  kt^nd  aad 

atftf  til.  K,  p*n  ted,  vib^ 

mj(  «i«d  vtifwifttjcif  tfaax  M 

irlfiitrrer  nxt  stUidi  to 

fcUlt  tfacAljer,  if  tbe 

v«lf  d«ft;Loe,  a^Dtt  BiiT  attick  it 

tiMt  ftt  oo«  oniet,  ooe  vom ' 

or  oii^il  to  be  g;iveD,  that  h 

pTtr  Ui  t<  tri  irstentioD  to  kill,  bvt 

lliiit  the  inlentiofi  is  merely   rlf  i1rfcTr\ 

titer e  being  no  otber  remedj  :  bet  «te- 

tliirr  tlii«  matter  occurred  in  thb  vij  or 

In  •iijr  fiiher  manner  that  can  be  tfaeB!|:bi 

ol  or  imagined,  it  abiiolutelj  follows  that 

lliere  i»  no  guilt  whatever  proved  anhial 

llie  Mid  KranciKo,  and  even  ahouM  any 

Suilt  atuch  to  him,  still  MnteDcc  of 
rath  ought  not  to  be  pronounced  aguiwl 
Itim,  Imji  only  a  lenfter  or  alight  puntsh- 
nieiil :  FiritJy,  because  it  has  bteo 
pnivecl  that  from  the  certificates  or  at - 
trtlattonii  of  the  notaries  public,  and  by 
Ihr  denoMtions  of  sundry  witnesses,  tht 
said  Friiiirifico  neter  has  been  prose- 
cutril,  or  any  information  ever  nidged 
agaiiiHt  hiin  for  any  crime  whatever, 
nnUier  huvr  thry  cvcV  known  him  to  be 
guilly  of  any  vice  whatever.  These  cir* 
ciimsluiicf  sill  hi»  favor  are  held  by  law, 
to  be  aiithcirnt  ple^s  for  alleviating  or 
niitigaiiiig  the  puni5hment  of  dealn.  * 
S*ct>u«llv,  in  bke  manner  it  has  been 
provrti  t\iat  he  is  an  excellent  sail- maker, 
and  that  any  per5im  of  iineful  abilities  is 
not  only  entitled  to  a  tniti cation  of  the 
puni«hmeni  of  death,  but  what  is  norebo 

^   Awv.  Con.  19,  No.  «4. 
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cannot  b«  comlemneil  thereto,  without 
consulting  or  authority  from  the  prince, 
and  it  is  sufficient  that  his  abiHty  should 
be  respected  in  the  place  uf  the  delin- 
quent's ahode.  *  And  thirdly,  by  reason 
of  his  being  a  minor,  and  under  twenty- 

'  five  years  of  tgc,  as  appears  in  the  pro- 
cess or  proceedings,  also  eicuses  .nim 
from  the  punishment  of  death,  f  finr  al- 
though according  to  this  doctrine  the 
judge  is  not  absoTutelv  obliged  or  bound 
to  mitigate  the  punisnmcnt,  and  Urnt  it 
remains  at  his  option ;  lie  ought  never- 
theless to  proportion  the  punishment  in 
conformity  to  law  and  equity,  for  whoso- 
ever is  invested  with  power  to  decree  and 
ciercise  his  judgment,  discretion,  and 
conKience  ought  not  by  any  means  to  be 
directed  bv  the  impulse  of  his  own  will, 
mind,  ana  opinions,  but  should  euide 
himself  by  the  letter  and  spirit  of  the 
laws  and  canons.  %  For  these  reasons 
BO  judge  ought  to  decide  or  determine 
bj  his  caprice  or  fancv,  with  respect  to 
evidence  being  full  and  le^al,  if  the  same 
Is  not  according  to  law,  neither  the  hein- 
otisneis  of  the  crime,  nor  any  inconsider- 
.  ate  seal  or  t  he  wish  and  inclination  of  ap- 
pearing and  of  being  deemed  and  thougnt 

.  severe,  ousbtever  to  excite  him  to  over- 
step the  boundaries  of  law  and  justice, 
because  no  excuse  will  operate  in  their 
favour  of  their  having  been  instigated 
by  their  seal ;  furthermore,  because  the 
public  interest  and  wish  requiring  the 
punishment  of  a  criminal,  also  requires 
that  an  accused  person  should  be  ac- 
quitted, if  proved  to  be  innocent ;  also, 
because  cruelty  ought  to  be  abhorred  and 
meror  embraced ;  and  likewise,  because 
it  is  tar  k>etter  and  more  safe  to  be  repre- 
hended  for  being  inclined  to  mercy  than 
to  cruelty  :  **  Quia  qui  putant  misericor- 
"  diam  negandam  esse  peccantibus  et  de 
**  justiti&  su^  presumant  4  domino  per- 
*\  cussi  intereunt  nee  misericordiam  cum 
'' justitia  sustinebunt  qui  nequent  facere 
^  misericordiam  delinauentibus.  g  The 
whole  of  tlie  aforesaia  has  appeared  to 
the  counsellor  for  the  defence,  to  operate 
and  redound  in  favour  of  his  client,  and 
in  pursuance  of  the  motives  that  were  al- 
leged by  the  counsellor  of  his  honor  the 
ordinary  judge,  inserted  at  folio  one  hun- 
dred and  four,  to  be  excused  being  fur- 
ther coiiiulted  in  this  cause,  repeating 
and  referring  in  conclusion  hereof  (nova- 
iionc  ccuanU)  to  all  the  most  favorable 
parts  of  this  process,  and  praying  an<l 
accordingly  pravs  that  the  court  may 
be  pleased  to  decide  and  determine  in 

*  Axev.  Com.  S9,  No.  39- 
t  Gomex.  Var.  Res,  vol.  3,  chap.  1,  No.  62 
and  63. 
t  Azev.  Com.  SO,  No.  7,  and  following 
§  Aiev.  Conu  30,  No.  13. 
VOL  XXX. 


the  manner  as  solicited  in  the  exordium 
of  this  defence  :— Dated  in  the  city  of 
Port  of  Spain,  on  the  thirty-first  day  of 
the  montn  of  May,  in  the  year  one  thou- 
sand seven  hundred  and  ninety-one. 

Licentiate  Joaquiv  Goilleit. 

Ord^r  or  i>ecree.]-^Proceedings  to  be 
closed  for  definitive  sentence  to  be  pro- 
nounced thereon,  for  which  purpose  they 
must  be  laid  before  me. 

LlTAllIVDI. 

Licentiate  Savinom. 

It  was  thus  pronounced  and  decreed 
by  his  honor  of  the  first  election  with  the 
assent  of  his  counsellor,  who  both  of 
them  sicned  thereto,  in  the  city  of 
Port  uf  Spain,  on  the  eighth  day  of^the 
month  of  April,  in  the  year  one  thousand 
seven  hundred  and  ninety-one,  which  I, 
the  notary,  do  herebv  certify,  in  the 
alMence  of  the  original  notary, 

Done  in  the  piesence  of  me 

AvTomo  AaniLA, 
Notaiy  Public 

NoiifUatUm.']  ^  Immediately  after- 
wards I  notified  the  aforegoing  order  or 
decree,  for  the  counsellor  ror  the  defence 
of  the  negro  Francisco,  which  I  do 
certify,  in  the  absence  of  the  original 
notary, 

Ardila. 

I  then  delivered  the  proceedinp  into 
court. 

Ardila. 

In  the  suit  or  process  that  has  been 
pending^  and  still  pends  in  this  ordinary 
court,  in  conseqtience  of  the  murder 
committed  on  a  uegio  slave  naased 
Andres,  early  in  the  ssominc  of  the 
fifteenth  day  of  the  month  m  August 
last  past,  and  perpetrated,,  as  has  been 
deposed,  by  another  negro  named  Fran- 
Cisco,  the  property  of  Don  Manuel  Sor- 
xano,  in  pursuance  of  and  whereas  every 
thing  has  been  done  and  executed  in  this 
process  and  nothing  left  to  be  done,  his 
honor  assented  tiat  on  consideration  of 
the  proceedinas  and  merits  resulting 
therefrom,  ana  circumstantial  evidence 
with  the  symptoms  that  augment  and 
establish  it  to  more  than  semiplenary  or 
half-proved,  iiis  honor  being  pro  tribu- 
nali  secrete,  pronounced  and  decreed  that 
it  was  his  duty  to  condemn  and  he  ac- 
cordioely  does  condemn  the  aforesaid 
negro  Fmncisco  to  be  put  to  the  torture, 
and  which  shall  be  put  in  force  in  the 
mode  and  nuuiner  as  his  royal  highness 
may  be  pleased  to  determine,  and  to 
whom  it  18  reserved  to  specify  the  nature 
and  degree  of  severity  of  the  said  torture, 
and  the  order  or  sUted  times  at  which 
the  same  is  to  be  inflicted ;  and  the  ori- 
ginal proceedinp  are  to  be  delirerad  into 
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the  rojal  court  of  tudience  of  the  district 
for  his  con6miator]r  decree  or  revocation 
thereof. 

MATHIAt  DC  LCTAMUDI. 

Lkentiate  Blas  Savivoii. 

The  ftforcgoing  sentence  was  pro- 
Douuced  and  decreed  by  his  honor  Don 
Mathias  de  Lttamendi  y  I  Jsarrarde,  lieu- 
tenant-colonel of  the  royal  armies  and 
ordinary  judge  of  the  first  election  of  this 
windward  iskind  of  Trinidad,  who  thus 
pruoouDOod  and  decreed  in  audiencia 
ucrtta  with  the  assent  of  his  counsellor ; 
in  this  city  of  Port  of  Spain  on  tlie  sixth 
day  of  the  month  of  June,  in  the  year 
one  thousand  seven  hundred  and  ninety- 
one. 

Done  in  the  presence  of  me 

Francisco  db  Castro. 
Royal   Notary   Public   and  officially 
such  to  the  government. 

The  contents  hereof  agree  with  the 
original  which  remains  among  the  records 
'of  my  office,  and  I  sign  hereto  in  this 
city  of  Port  of  Spain  in  the  windwani 
island  of  Trinidao,  on  the  third  day  of 
the  month  of  August  in  the  year  one 
thoDsand  seven  hundred  and  ninety-one. 

In  testimony  of  the  truth 

(Signed)       Francisco  db  Castro. 


B. 
TRINIDAD. 

TuE  King, 

againU 

TnoMAS  PiCTOM,  Esq. 

This  is  the  copv  of  the  proce«1ing5  or 
exhibit  contained  in  one  hiimlrcd  and 
sixty  leaves  to  which  the  exantinntion  of 
Francisco  de  Castro,  talcen  before  mc, 
doth  refer. 

(Signed)  T.  IIislop,  Govr. 

In  the  Year  1792. 

Criminal  Suit  or  Proceedings  officially 
prosectited  by   the  ttoyal  Court  of 
Justice,  against  the  negro  Francisco 
the  slave  of  Don  Manuel  Sorzano. 
Judge, 
His  Honor  the  Judge  of  the  First 
Election. 

Notary, 
Don  Francisco  de  Castro. 

Port  of  Spain  on  tiie  fourth  day  of 
May  1792. 

The  alguasil  mayor  or  sheriff  of  this 
island,  hereby  acquaints  his  honor  the 
judge  of  the  first  election,  that  during 
Jbe  night  of  yesterday,  he  was  informed 
■"^  *he  jailor  or  keeper  of  the  prison,  that 
'minal  Francisco,  the  negro  slave 
Manuel  Sorzano,  had  made  his 
-the  prison  of  this  city,  and 


thai  the  sentinel  called  Juan  Ingler.  or 
John  the  Englishman,  had  gone  off  with 
him,  notwithstanding  the  said  criminal 
was  welt  secured  with  a  pair  of  irons  and 
fastened  to  the  bar. 

(Signed)       Barthrl.  Portrl. 

Having  duly  considered  the  aforegoing 
intimation  his  lienor  the  said  judge  in 
consequence  thereof,  directed  the  said 
communication  to  be  annexed  to  the  pro- 
ceedings, and  that  the  prison  under  the 
care  of  the  jailor  Gor  be  visited,  and  of 
the  circumstances  aforesaid  that  a  formal 
report  thereof  be  made  to  his  excellency 
the  governor  and  captain-general;  in  ac» 
complishment  whereof  all  tlie  usual  and 
requisite  ceremonies  must  be  observed 
that  are  conducive  to  the  right  adminis- 
tration of  justice,  and  subsequently  that 
the  said  jailor  or  prison  keeper,  and  the 
soldiers  on  guard  be  arrested,  who  had 
the  care  thereof  on  the  third  day  of  the 
present  niondi,  until  every  l^al  enquiry 
and  exaniinatk»n  shall  have  taken  place 
with  respect  to  tlie  said  event,  and  which 
said  enquiry  and  examination  shall  be 
entered  into  the  moment  his  eacaUency 
may  so  determine. 

(Signed)  LcTAMBirDi. 

Licentiate  Savikov. 

His  honor,  the  said  judse  of  the  first 
election  of  tliis  island  of  Trinidad,  thus 
pronounced  and  decreed  and  signed  there- 
to with  the  assent  of  his  counsellor,  in 
this  city  of  Port  of -Spain,  on  the  fiAeenlh 
day  of  the  month  of  May,  in  the  year 
one  thousand  seven  hundred  and  ninety- 
two. 

Done  in  the  presence  of  me 
(Signed)       Francisco  de  Castro. 

In  pursuance  of  the  aforegoing  order 
or  decree,  I  the  notary,  proceeded  and 
went  to  the  palace  of  bis  excellency  the 
governor  and  captain-general,  and  pre- 
viously observing  the  usual  forms  and 
ceremonies,  I  delivered  into  the  hands 
of  his  said  excellency  this  process  and 
decree  thereon  pronounced  by  his  honor 
the  said  judge  of  the  first  election ;  and 
his  excellency  being  duly  acquainted  with 
the  •contents  thereof,  he  replied,  that 
from  the  moment  the  criminal  Francisco 
had  escaped  from  the  prison,  the  jailor, 
as  also  tne  soldiers  that  were  on  euard 
were  all  of  them  in  custody,  nncTthat 
their  examination  was  commenced ;  and 
that  should  his  honor,  the  said  judge  of 
the  first  election,  require  a  copy  of 
the  said  examination,  the  same  should 
be  furnished  him  in  due  course,  and  of 
the  whole  of  the  aforesaid  his  excellency 
ordered  this  document  to  be  drawn 
thereof,  and  that  the  same  should  be  no- 
tified to  his  honor,  the  said  judee,  pre- 
viously practising  and  observing  the  usual 
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forms  tiid  •olemnitiei^  and  hit  eioel- 
leocy  signed  bereto,  in  this  city  of  Port 
of  Spoin,  on  the  sixteenth  day  of  the 
month  of  May,  in  the  year  one  thousand 
seven  hundred  and  ninety- two,  which  I 
the  notary,  do  hereby  certify, 

(Signed)       Chacon. 
Done  in  the  presence  of  me 

Francisco  pe  Castro. 

First  pracUsing  and  observing  the 
iisual  forms  and  ceremonies,  I  the  notary, 
delivered  this  process  into  the  hands  of 
his  honor,  the  judge  of  the  first  elec- 
tion^ which  I  the  notary,  do  hereby 
<ertify. 

(Signed)  Castro. 

I,  the  midersijgned  notary,  do  hereby 
^certify,  that  in  pursuance  of  the  afore-' 
going  order  or  decree,  the  jailor  or  prison- 
keeper  named  took  and  re- 
ceived in  his  custody  the  former  jailor  or 
prison-keeper  named  Antonio  Gor,  and 
^hon  he  has  secured  by  both  feet  and 
iwith  a  pair  of  irons  locked  or  bohed ;  in 
testimony  whereof  I  have  drawn  these 
presents,  and  have  signed  the  same,  on 
this  sixteenth  day  of  May,  in  the  year 
^ona  thousand  seven  hundred  and  ninety- 
tvro. 

(Signed)       Francisco  he  Castro. 

In  this  city  of  port  of  Spain,  on  the 
nineteenth  day  of  the  said  month 
and  year^  his  honor,  the  iudge  of  the 
first  election,  proceeded  and  went  to  the 
prison  for  the  purpose  of  examining  the 
jailor  named  Antonio  Gor,  to  whom  his 
honor  the  said  judge,  by  means  of  an  in- 
terpreter and  in  the  presence  of  me  the 
notary,  administered  an  oath  on  God  our 
Lord  and  on  the  Sign  of  the  Cross,  and 
wiio  thereon  promi^d  to  rdate  the  truth 
of  all  whatever  he  might  know,  in  reply 
to  all  such  questions  that  miebt  be  put 
to  him,  in  pursuance  whcrcofthc  follow- 
ing questions  were  put  to  him  ;— 

On  his  being  questioned  how  he  came 
to  suffer  the  criminal  named  Francisco  to 
-escape  on  tlie  night  of  the  third  of  the 
present  month,  without  having  the  fear 
cf  God  before  his  eyes,  and  total  disre- 
gard of  justice  that  had  confided  to  him 
the  keys  and  custody  of  all  the  prisoners 
in  this  royal  prison,  he  replied,  that  at 


A.  D.iWi.  [T* 

twelve  c^ck)ck  at  niriit  of  the  siud  thiiil 
of  the  present  monUi,  he  the  deponen^ 
in  the  execution  of  his  duty,  aocomoaniea 
by  the  sentinel  who  entered  on  duty  ^ 
that  hour,  whose  name  he  i«  ignoraal 
of,  made  a  formal  search  and  didy  exa- 
mined the  state  of  all  the  prisoners  th^t 
were  at  that  time  in  his  custody,  when  bb 
found  all  the  padlocks  of  the  stocks  anft 
bar  in  which  they  wore  secured  ana 
bolted,  and  also  the  bolts  of  those  thi^ 
were  in  irons  every  way  secure  and  nd- 
thing  wrong ;  that  at  one  o*clock  In  tlib 
said  night,  he,  the  deponent,  being 
Rsleen  in  his  own  room,  the  serieant  who 
had  tne  command  of  theeuard^  but  whosb 
name  he  is  ignorant  of^  came  and  ad- 
miainted  him  that  the  criminal  Frahcisc^ 
tne  slave  belonging  to  Don  Manuel  Sqnt- 
no,  had  made  his  escape  and  had 
off  his  Irons  with  him  with  whkh  he 
been  secured,'  having  broke  the  padk 
ofth^bar,  and  accoraingly  that  the 
Francisco  was  not  to  be  found,  the 
-padlock  was  broke  and  that  the  se|ttii 
had  also  gone  off  with  him»  leavinjg  Ids 
musket  at  the  door  or  gate  of  the  prison;; 
that  the  whole  hereof  he  made  known  1^ 
the  sheriff  the  day  following,  having  pr^ 
viously  fixed  anotner  new  padlock  on  tbb 
said  bar,  there  being  five  other  prisoneif 
fastened  thereto;   and   that  In  cona^ 

auence  oftheafores»d,  he,  thedeponeilL 
eclared  that  he  was  not  blameable,  an( 
of  course  not  descrvine  of  the  severe  im* 

Erisonment  he  was  tnen  suffering ;  ao^ 
e  praved  and  solicited  his  honor  the 
said  jud&e,  then  actually  present,  to  con- 
sider and  pronoonce  him  inbocent.  an} 
he  deposea  that  the  aforesaid  b  all  that 
he  knows,  and  is  ail  tliat  he  has  to  aa^ 
with  respect  to  the  matter  in  question ; 
and  that  iba  same  ia  the  truth  on  the  oath 
that  has  been  administered  to  him ;  and 
that  he  is  thirty- five  years  of  age;  this 
his  deposition  was  then  read  over  to 
him,  and  he  deposed  that  it  was  cor^ 
rectly  written ;  and  he  signed  hereto  with 
his  honor  the  said  judge,  and  also  the 
interpreter,  which  I  the  notaiy,  do  here- 
faiy  certify. 


Letamendt. 
Antonio  Gor. 


(Signed) 
(Signed) 

Done  in  the  presence  of  me, 

(Signed)    Francisco  db  Castro. 


Court  of  Kings  Bench,  Thursday,  November  19 :  48  Geo.  III.  a.  d.  1807. 

Mr.  Dallas.'^ln  the  case  of  the  King  v.  |  to  Guildhall  at  one  o'clock;   we  will  however 
Ocneral  Picton  I  humbly  move  your  lordships  I  hear  Mr.  Garrow. 
that  the  nilc  for  a  new  trial  be  ii»de  absokite.       ^,  Gam^.-yij  lord.,  it  may,  pcrhapN  be 

Lord  EUenbonmgh, — We  cannot  proceed  1  convenient  that  I  should  state  to  the  court, 
iar  inthis  case  to-day,  as  I  am  obliged  to  gel  the  acte  in  whkh  these  proceedings  have 
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Cut  tfVnmu  Pietatt  ^'— 


pas 


Uk«a  place,  Mwi  do  not  uodonUDdU  alike,  i  o*ml  youthouU,  befora  ihntlne  catiM,  hare 
I  ihall  lake  tbe  liberty  of  briog^g  lo  tfae  re-  tite  dumEi  ut'  beiog  ■)ip[iwd  oi  ilia  m%y  in 
'eoUccliaoortba  court,  what  ihacoune  of  pro-  which  be  mrant  to  applj  thai  evidence,  aaac 
ccadiog  haa  been  up  to  the  prcaeat  inomcni.  '" 

Your  lordahipa  may  remember  that  aiy  rriciul 
.Hr.DaUaiapplietiror  a  new  uial,  foutiiling 
Jiia  applicatioD  partljr  tipoa  a  repreMnlation 
tbattMevidence  which  we  adduced  in  reply 
wu  a  niii  italnnrwt  of  Tacts,  and  maial*  on 


dunuijtfi 


a  which  wai  fit  to  be  laid  before  a  jury ; 
wbcKupon  tbe  Court  wat  pleated  to  pani  my 
learned  friend  a  rule  la  thow  cauae  why  there 
abould  not  ba  a  new  Irial;  and  of  coune,  it 
tiffunw  iny  dutjr  on  a  aubtequcnt  day  to  abew 
cauaa;  an  ^tucalion  wai  uicn  made  to  lay 
btfon  tlie  Court,  certain  new  documeoli  on 
tba  part  of  tha  defendant;  il  appeared  lo  me 
to  bt  my  duly  to  nibmit  to  the  Court  whe- 
llwr  Ibey  could  receive  the  evidence  which 
tboae  documenti  contaiMd,  'm  the  ahape  in 
whidi  it  waa  prepared  to  be  pteieolcd,  and 
yon  kirdihipi  were  of  opinion  that  you  could 
not.  It  wai  then  auggeated  that  it  would 
1m  fit  that  the  court  ibould  be  poiteued  of 
tbote  facti,  if  tbey  were  in  a  iiate  to  be  read  ; 
■nd  I  initantly  consented  to  a  mandamua  fur 
the  production  uf  that  evidence.     Mr.  Oallu 


•vail  himielf;  and  when  I  lome  d^a  ago  re- 
pretested  that  it  would  be  convenient  that 
Ihoie  particular  paiaagei  on  which  he  meant 
to  rely  ihould  M  Minted  out  by  him,  the  an- 
■wer  of  my  learaea  friend  was,  tlial  he  relied 
on  all  and  evei^  part  of  tlie  depoiitioni.  I 
therefore  tubmit  to  the  Court,  that  aa  I  am  lo 
atuwer  Mr.  Dallu,  and  ai  he  hai  not  yet 
■tated  the  Brouiids  on  which  he  mcaoa  lo  rely, 
it  il  right  that  Ur.  Dallai  ihuuld  begin.  lie 
■adcnlandi— 

Hr.  Juilice  £•  fiimc— 'Vou  afaew  canae 
aguuat  ibia  rule  f 

Ur.  Garraei.— I  have  no  wish  about  il : 
wbatater  may  liave  been  luppoied,  or  what- 
ever  may  have  been  said  to  the  contrary,  I 
have  in  no  stage  of  this  cause  had  any  other 
wiab  than  that  justice  might  be  dune. 

Ur.  Justice  £c  filanc._ltake  il  to  be  the 
rale  that  you  should  begin. 

Hr.  Oarrom. — But  I  might  occupy  the 
time  of  the  Court  W  arguing  a^inst  cunclu- 
aions  being  drawn  from  some  ol'  these  dticu- 
menta,  which  conclusions  Mr.  Dallas  might 
never  with  to  induce  the  court  to  draw  from 
them.  I  have  never  heard  in  what  way  this 
evideaoe  is  meant  to  bo  urged  on  behalf  of 
goncrat  Picloo, 

XNd    Eikniorouglt.-'lf  Mr.  Dallas  had, 

■t"—  *•"«  when  he  moved  for  a  new  trial, 

■ssion  of  this  new  evidence  lie 

^  laid  it  before  the  Court  with 

■  tipoD  iL    That  beii^  tbe 


pra  tame  ;  yuu  will  then  shew  cause,  and  Mr. 
Daltaa  will  afterwards  have  an  of  porUiaily  of 
supporting  hi*  rule. 

Mr.  Gnrrow.— That  Is  «KlIy  the  wa;  in 
which  it  struck  me. 

Ur.  DeUoi. — My  lords,  the  only  w^y  in 
which  I  mean  to  apply  the  deposiiiani  that 
liave  been  returned  under  ihe  Mandamus  bu 
been  alreuly  stated.  With  a  view  that  the 
case  might  be  thoroughly  considered  and  un- 
derstooa,  I  certainly  did  originally  nve  di- 
rections that  Ihcy  should  be  fumiab^  witb 
copies  of  the  evidence  beliite  the  rule  caaae 
on.  It  is  perfectly  true,  Ihaton  Mr.  Garrow'a 
Baking  on  what  rarts  «f  the  evidence  I  meaot 
to  rely,  I  repUea,  on  all  the  evidence;  whidi 
I  undMibtedly  do.  as  applicable  lo  one  ni^ 
point,  namely,  what  was  the  Uwoflba  island 
ofTnnidad  at  the  time  of  its  caation  to  tbe 
Biitith  govern menl.  That  is  in  bet  lite  punt 
on  which  the  whole  case  turns,  and  I  mean 
to  apply  tlie  whole  evidence  to  that  poiui, 
and  lo  contend  that  by  Ihe  law  of  Spain,  with 
respect  lu  locture,  wluch  law  pimvailed  in 
the  island  of  Trinidad  at  the  time  of  ila 
cession  to  Great  Drilain,  the  application  of 
torture  was  propeily  resorted  to  inthecaieaf 
Luisa  Caldcron.  That  ia  the  way  in  which  I 
mean  lo  apply  this  evidence. 

Mr.  Garnm. — I  am  perfectly  aalisfied. 
The  Court  hai  doiM  tne  honour  io  approving 
what  I  auggested,  and  my  learned  friend  baa 


(plained  tl 


which  be  mean*  to  ap- 


that  I   ihuuld  nut  be  Bghiing  the  air. 
Lord  Ellenborougk, — Mr.  Garrow,  you  will 
please  to  begia. 
Mr.  Oflrrow.— Now,  my  lord  T 


Mr.  Gerrete. — Mylords, there wereieveial 
grouod)  taken  by  Mr.  DhIIrs,  independent 
of  those  whirl)  he  took  before,  and  which  I 
shall  touch  upon  very  sliahliy,  because  the 
principal  point  is  this — WheUier,  if  these  do- 
cuments had  been  laid  befure  the  jury  in  the 
shape  in  which  lliey  are  now  prrsented,  they 
wuuld  have  givrn  a  verdict  contrary  to  that 
which  has  been  given.  I  shall  just  mention 
the  other  points,  and  to  which  your  lordship 
hasgiven  an  answer.  It  is  said,  there  liDO  evi- 
dence of  express  malice ;  my  learned  friend, 
I  believe  ia  not  one  uf  those  who  are  disposed 
to  misrepresent  the  conduct  of  those  of  the 
same  profession.  I  believe  he  did  me  the 
justice  to  say,  that  in  stating  the  case  I  never 
insinuated  any  exprtu  nuUce  on  the  part  of 
general  Picton.  But  I  submiu  if  his  acts 
were  ilteeal,  if  by  the  law  he  was  not 
aulhoriieo  to  put  Luisa  Calderon  to  the  tor- 
tutc,  then  this  act  was  malicious.  The  ver- 
dicl  of  tbe  jury  shews  that  tbe  acl  waa  illegal 


ISO] 


MotUm/hr  antm  TfiaL 


A.D.  1807. 


f7S0 


-mod  malice  is  necessarily  implied  from  lis  il- 
legality. 

it  is  said  (which  I  shall  come  toby-and-bir) 
that  this  iBode  of  proceeding  was  justified  bv 
the  law  of  Spain,  as  applicable  to  the  Spanish 
colonies,  and  by  his  majesty's  proclamation  ; 
— that  by  the  iTuclamation  of  sir  Ralph  Aber- 
crombie,  the  law  of  Spain  was  to  continue 
till  his  majesty's  pleasure  should  be  known, 
that  before  that  time  the  torture  had  been  in- 
flictedy  and  therefore  governor  Picton  was 
justifi^  b^  that  law. 

But,  it  IS  said,  supposing  that  not  to  be  so, 
^and  tfaAt  the  law  of  Spain  did  not  justify  the 
inflictioa  of  torture,  this  was'  a  mere  error 
in  judgment ;  and  as  he  was  acting  in  the 
^liaracterofajudge,  he  is  not  criminally  re* 
aponsible  for  errors  in  judgment  I^ow, 
without  attempting  to  dispute,  whether  a 
judse  acting  within  his  jurisdiction,  is  crimi- 
nalfy  responsible  for  the  errors  he  may  com- 
mit, and  which  all  persons  are  Tiable  to  com- 
mit; from  the  return  to  the  mandamus,  it  is 
quite  impossible  to  consider  general  ^cton 
as  having  acted  in  the  character  of  a  Judge. 
On  referrmg  to  the  return  to  the  mandamus 
it  will  be  found,  that  proceedmgs  were  taken 
before  certain  officers,  or  more  properly  ma- 
gistrates, for  I  hare  no  knowledge  and  I 
nefer  have  affected  to  have  any  of  the  Spanish 
Jaw,  but  I  believe  that  there  are  certain 
magisCralcs  who  have  a  jurisdiction  to  enter 
upon  preliminary  inquiries  very  much  like  our 
justices  of  the  peace ;  that  I  do  not  mean  at 
«11  todcny .  But  I  think  k  appears  upon  thefeyi- 
^nce  tHat  the  governor  had  a  similar  juris- 
diction; and  on  the  complaint  beinrinade, 
4f  governor  Picton  had  tliought  fit  to  tdce.cog- 
AiaaQce  of  it  himself,  he  might  have  callM 
before  him  the  suspected  persons,  have  exa- 
tniued  wKnesses,  and  have  done  every  thing 
that  these  magistrates  did  on  the  subject.  He 
jnieht  have  acted  in  the  character  of  a  justice 
of  toe  peace,  but  he  did  not  take  that  couum, 
ht  took  that  which  was  better,  more  natural, 
and  more  dignified  j  because,  liaving  in  him- 
aelf  the  appellate  jurisdiction,  it  would  have 
been  an  improper  thing  for  him  to  have  put 
iiimself  in  tne  place  of  the  inferior  magistrate; 
he  took  the  more  dignified  course,  and  deters 
mined  that  the  inquiry  should  first,  be  carried 
on  before  an  ordinary  magistrate.  He  ex- 
pressly delegated  this  inquiry  to  the  inferior 
magistrate;  it  never  came  before' him  for 
judgment ;  and  it  is  one  of  oar  great  com- 
.ulaints  against  him,  that  he  did  not  keep  to 
himself  entire  that  appellate  jurisdiction  for 
correction  of  the  errors  of  the  uiferior  magis- 
trate. If  the  magistrates  below  had  ordered 
the  torture  to  be  inflicted,  it  is  clear  that  the 
person  on  whom  it  was  ordered  to  be  inflicted 
iuda  right  to  appeal  against  that  judgment. 
Under  the  Spanish  government  he  had  a  right 
to  appeal  to  the  audience  of  Caraccas,  and  im- 
less  that  audience  had  by  its  authority  con* 
iirmed  that  judgment,  the  torture  coiud  not 
lie  .inflicted  at  all. 

i^ow,  what  I  complain  of  (and  which  de« 


monsfrates  that  he  has  no  |irotection  in  the 
character  of  judge),  is,  that  he  interposed, 
in  the  character  of  governor,  to  do  that  which 
the  magistrate  below  durst  not  do  of  his  own 
authority ;— on  the  magistrate  below  suggest- 
ing tliat  it  might  be  proper  to  inflict  the  tor- 
ture, he  (governor  Picton)  wrote  that  sentence 
of  which  I  certainly  must  always  speak  (wlmt- 
ever  other  people  may  think  of  it)  with  t\M 
abhorrence  which  I  have  always  feH--^  in- 
flict  the  torture  on  Luiia  CaideronJ*  You  find 
in  that  code  of  laws  for  the  government  of 
Trinidad,  and  whkh  are  stated  to  have  pre- 
vailed at  the  time  of  ito  surrender,  tliat 
the  persons  to  be  present  must  be,  the 
judge,  the  executioner,  and  the  escii- 
vano;  all  other  persons  were  to  be  ex- 
eluded  from  hearing  what  passed.  And,  mj 
lords,  it  could  not  possibly  have  happened 
that  this  unfortunate  girl  shotild  hat ebeensirf- 
fered  to  be  put  to  the  torture  if  £ovemor  Pic* 
ton  had  been  present ;  and  if  he  had  been 
acting  as  judge,  it  would  be  too  degradbg  to 
say,  that  a  British  governor  could  have  been 
present  at  that  scene,  and  have  permitted  H  to 
go  on.  This  shows  that  he  has  no  excuse 
in  the  character  of  a  judge. 

Then,  my  lords,  it  is  stated  that  by  the 
law  of  Spain,  torture  may  be  inflicted  on  « 
certain  class  of  criminals ;  and  I  admit  that 
it  applies  to  certain  persons  suspected  ofbeiog 
participators  in  crimes,  and  wliowill  not  coa- 
fess  the  truth  without  torture.  But  I  sub- 
mit  that  this  is  not  shown  to  have  been  the 
law  of  Trinidad.  My  learned  friends  have 
produced  a  certain  number  of  law-books 
which  nobodj  can  imagine  were  general  Pic- 
ton's  rules  of  government,  because  it  was  » 
subject  of  lamentation,  that  he  had  no  booke 
to  consult ;  and  how  was  he  to  know  this 
law  ?  M  V  learned  friends,  hofrever,  say  that 
these  books  containing  that  law  were  to  regu- 
late the  conduct  of  general  Picton ;  and  tbey 
state  that  the  torture  was  applicable  to  cer- 
tain persons,  more  especially  criminals.  But 
it  is  curious^  that  as  there  were  varioiis 
modes  of  inflicting  torture  in  order  to  ob-* 
tain  the  truth,  so  there  were  certain  per- 
sons to  whom  it  could  not  be  applied ;  minors 
are  in  this  dass,  and  I  apprehend  you  will 
find  that  Luisa  C4ilderon  was  upon  that 
ground  intitled  to  an  exemption  from  the  in- 
fliction. There  was  another  protection  to 
which  she  was  intitled  by  that  law,  namely, 
a  defender ;  but  she  had  none.  If  therefore, 
tliat  law  nad  been  observed,  governor  Pic- 
ton never  could  have  issued  the  order  for  put- 
iug  her  to  the  torture  and  she  would  have 
hi^  a  defender.  Giving  her  a  defender  in 
that  stage  of  the  cause  m  which  ene  was  as- 
signed, was  a  mere  mockery,  as  she  had  not 
a  defender  at  that  stage  in  which  she  was  in- 
titled  by  the  law  of  Spun  to  have  one. 

But,  I  submit  to  your  lordships,  that  they' 
have  not  made  out  thb  to  have  been  the  law 
qf  Drinidad  at  any  time.    These  gentiemeb, 
upon  several  of  wnom  I  do  not  mau  any  COSH 


mi        W  (MOSOB  tU. 

wenlt,  liava  •wprn  ibat  Iho  book*  wlikh  dir; 
tuve  «iiiiui<: ruled  wcto  ti<iuki>uf  uutliuriljr  k- 
ctitding  lu  wblch  ihu  S[iLmi»li  l»w  wu  nd- 
miniittfcd,  and  Accanlin)^  lu  wbidi  torlurt 
migbl  be  lulticioU  iu  ccrUiit  cucitirwUtncM. 
AI^  lords,  what  more  could  ttialyro**  than 
tii»X  al  Moic  time  or  other  mkK  migtit  b« 
tbe  law,!  I  haie  nowJ>eioro  roe  tue  irtt 
(gpy  ot  BluckaluiMi'*  CaiunuutAriei  1  cv«r 
raao,  and    l>«r«  wti  have  ibe   Uir   rotpoct- 

Ing  IftfrAcra/'r,  Gviftvi,  and  Baitttrdt  i 
bcr«  w«  h.-tvo  Uic  (ill)  law  Ml  ihese  sitdjecO, 
Uit  what  ia  ibera  laid  down  is  hy  iio  bimuh 
11h  law  of  a  ]aUr  aud  more  cnltgliltii«d 
pwiodi  tl)c  error*  of  formri  lintos  on  lltcoa 
and  many  othvr  Bulyccla  liavc  been  correctrd. 
liut  I  will  give  up  tins  pait  of  tb«  atgument, 
and  (U(ipoBC  lliikt  lliesiL-  books  cuiiiain  Uie 
claar  undoiibud  law  oT  the  ittand  of 'l^inidad, 
that  he  vlio  run*  aiav  read ;  and  thnt  lorlurc, 
in  the  judgraeiil  of  tlie  [iuhuu  whu  lake 
upon  IheniMlvcs  touQiwci  with  rceard  lo  it, 
nay  be  indictnl  in  sucli  case*  by  toe  law  of 
Trinidad  ;  I  wdl  supiioae  that  tbeu:  book* 
ntntain  the  plauieM  texts  in  Tavour  of  tbe  tn- 
aiction  uf  lortuic,  and  ibat  they  bring  it  down 
to  the  hour  of  tbe  surrender  ef  tlic  i»laud, 
•UU  I  Miv,  that  it  IS  nut  the  law  of  the  island 
«f  Trinidad,  and  that  ihcce  is  no  fm.a  who 


torture  ndiniiiiiaurtv]  to  her  by  llie  order  uf 
gancml  Piclun.  1  my  mure.  I  say  i  I  ai>pcars 
upoa  the  evidence  thnt  wihcn  the  fin t  order 
was  givcni  ilbccaiucncccsiary  to  6nd  out  tbe 
mean*  by  wliich  itcould  bi.< carried  intueiecu- 
tion ;  atul  you  wdl  find  Itiat  lliis  was  proved 
by  llie  gaulci  who  wits  present  at lluinm< 
M  this  lurtiirc.       It   i*  clear  llierc  wei< 


aM—<*  Willi  liifcyilwMariM  mU». 
'  M,tlMpanaa  m  wboBit  waaotdtMdt* 
ihliilal  wM  "  Tim  fc«n n  iiillirl  Mrim 
wna)-fM  mnot  4oit;  I  aypiat  •>  thb 
JwJMWrfCMittM."   TbataimBKlwaaUl 

"i^iMdi,ilbac«fiow  tUag  laobMns 
lk>ttMia»tibth«int  tun.«««  oaaiHtf 
anriwiwtof  inTCnwKBiH  doiMMHir 
tsJumkamnof  tUaaue.  A  iHnxanri- 
tfaoMD  who  maazaniiinlan  lUa  trial,  Hi^ 
OlMfaitha  MMciiqjgiiMiilof  ihaMapirf 
THnjdi^  apwotaffg.tebawwMilmiJ 

oTlhlBnM.     ««MtMtMWtOlfa«  kMMH. 

oT  tWi  MM  tiBdl  tha  mwrnmrn  .ttU 
■I  of  nUdU  ttBuAt  tt  awMHy  kk 
iito  ■■InndiT..  AdAm  ai 
■Mi,wiAh&ii  • 

'  iiMilahi^  brtWWt  Ib^tito  toiak 
Enp^af 'Ina  uliHai  immq  'vMch  itfMt 
MdniadlMMarCnBMi.    Nmt,  iVa  C 
awiAMid  tB  ba  a  wmiaiit  b«a]v  «<nr 

hand  of  bafcra;    S  ifpMbnl    |- ^ 

liiiiiiiil  afaUiWa 


MiyvtMRdinajBlMMMMacaa.  BMitdoM 
■alihaw  tbat'ttalnr  «f  tartut«w^«Mr 
MH^MOB.  1!baMnuB«webnaiB,*attb* 
AodiMBi  arCiiicM»  wiUhM»<  Iba  ai^, 
and  tet  it  «w  ntagRMd  faa^i  aad  «ltt 
hamMdl  flirt  tUaMapta  wM^ort— M 
H»;byl  tlwlMaaMMd  and- MnM  affhb 
COHd  witb  him.    Thn  ii  tha  anh  Mfitart 


qMBH^riiiaMlasiixtuTa 

V)ia  'Motaucad  to  ha«e  tbe  torture  inflietod 
laon  hiK;.MMltbM  io  raeadiUiKa  of  that 
Wch  bad  baaa  luedin  the  bonack-jard,  tba 


.*.t.i 


that  than  ia« 


\,iuf  lerdtb  it  iiiBtalad,  lb« 

,__  wbtoh  wia  bMT  4)ut  tUa, ._ 

fifWMlartimto  ba.  tfaekvofTriBidaiL  __ 
ypMIs  to  m^  however,  Io  be  a  idmi  bo- 
iqrtuiiale  itutaOM  far  prowMlhatha;  be> 
Mtiai,  ifaoyceaduiioaialo  tedMwn  ftoB 
<y  U  mil  be  tbwd  thatao  iai  r 


4bpnwiietroC-thecooductofH«i^'PiBiaD, 
4#^ua  aoBl(W]rlaodeM7.  lliaabCMM 
«(«fM»^bowwwarecladofMai    ' 

4Jidlt«MWBTatbtt.MieidM  ina  . 

tfpmwaBBUMjm  ipflicled  TO. hire.  Hahad 
«|Mp«rttiMVtf  dun«  aihal  XuMCaUeiut 
l{Maot:a>«|i|mtaBitj-i)fdaMKf  bacanteik 
^  liaMk  aartw  te  SpniA  gmnbMt. 
thata  wMMi auMlkW  jachdiclKMa  vatted  a 
"     |pac<^nE«aa,«luohikMfet,adb- 


«taaa«MiAinii«t«fiM  ia  ttwJat  btfaiHa. 
IW.d^l  «at  witK  a>  Mdw  fa  tlk  IdOiefca 
4«£i  iRrtim^liiV  mIhb  ItaalMaMVH 


inelaaM  of  anf  panon,  in 
of  iba  world,  u«tu  hem  ci 
fariortan  ID  TriBind. 


But,  mr  lerda,  I  wiD  MMOee,  that  ia  all 
Aat  I  hawhHihlr  Btatad  10  tU  Oeort  t  haM 
been  iptMahen,  and  that  at  tba  thue  wbelt 
|o*«iDar  PidUm  took  poawnion  of  that  Wand 


wrcntar  night  have  iafliNad  tha 
lib  neat  haA%,  hut  «Mi  gnat 
;  I  take  ibabhei^eriwhuthat 


la  bheitar  of  ihthu  that 

t«W^plajet 


bUitj  of  tnBi«iDK  teTtnre  sbMhitel j  caaaad. 
lawaatoliVit  dawnandtoioaial  that  tba 
iaSietien  of  •srture  ii  ao  ahaehftet<r  abheneni^ 
M  uUartT  deleatable  to  all  Biiliah  faetia^ 
tfiatno  Biitiah  gomaor  baa  power  to  ioAiet 
it  I  n  further;  I  will  oat  eay  the  tor 
gUMam  could  iM  paM  a  law  to  attberw 
iaa  Mai  to  inflict  tertnre,  ini 


laipoteBt;  but 
I  tafca  the  liberty  to  My  net  <Mj  that  g»- 
wmm  Hcton  had  he  aatberhj  foanded  oft 
anypaecededtor  irataneBor  tartDM'e>terb]»■ 
a■lt•d«■  M7  aubject  in  tbe  isltiHl— he  bad  no 
aadnrtlir  from  that  wwce— bet  I  gBfanbar, 
and  aay,  that  by  the  law  of  Esjtliod  hia  am:- 
JHty  coaM  not  ha««  dcpntad  auob  am  W*> 
thorkytohlBi.  laaomennaof  tba  Britiik 
•     ■  ■  ■-■-—  Ut  tb< 
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9)av«  sets  his  foot  in  this  county  he  Is  free ; 
and  it  is  impossible  that  any  British  governor 
can,  of  his  own  authority,  or  from  any  au- 
thority that  can  be  delegated  to  him  by  his 
sovereign,  inflict  torture  on  any  subject  in  any 
of  the  British  dominions. 

My  lords,  this  is  a  question  of  extreme  im- 
portance, although  the  present  is  not  a  time 
for  arguing  it  at  any  length.  Even  if  every 
species  or  torture  had  existed  under  the 
Spanish  eovemroent  (though  I  think  we  hare 
proved  the  contrary),  I  submit  that  under  the 
circumstances  in  which  he  was  placed,  ^ 
vernor  Picton  had  no  authority  whatever  to  m- 
flict  it,  and  that  no  kind  of  torture  can  exist  for 
one  moment  in  any  quarter  of  the  globe  under 
a  British  government.  I  will  not  argue  at 
any  greater  Icn^h  the  great  question  whe- 
ther your  lordships  will  grant  a  new  trial. 
I  submit  that  no  case  has  been  m«ie  out 
for  it. 

Lord  Elknbonmgh, — I  must  go  U>  Guild- 
liall,  and  therefore  we  shall  not  proceed  fur- 
ther in  this  case  at  present 


COURT  OF  KING'S  BENCH. 
The  Kino 

PXCTOK. 

SSnl  November^  180r. 

Mr.  Nolan, — My  lords,  I  am  to  show  cause 
before  your  lordships  why  a  new  trial  should 
not  be  had  in  this  case,  and  to  support  the 
xTrdict  by  which  the  defendant  general  Picton 
has  been  found  eiiilty.  With  regard  to  the 
first  point  taken  By  Mr.  Dallas  when  he  mov- 
ed for  this  rule,  namely,  that  it  was  necessary 
to  prove  against  the  defendant  actual  malice 
I  shall  give  vour  lordships  but  very  little  trou- 
ble. In  addition  to  the  reasons  which  upon  a 
former  day  were  urged  by  Mr.  Garrow,  to 
show  that  It  is  unnecessary,  and  in  most  cases 
imnossible,  to  prove  actual  malice,  I  have 
only  to  cite  to  your  lordships  the  case  of  the 
King  and  Woodfall,  5  Burr. ^666— a  case 
which  underwent  great  consideration,  and 
which  occupied  much  of  the  public  attention 
at 'the  lime;  and  it  is  there  laid  down  by  lord 
Mcmsfield,  **  That  all  epithets  in  the  informa- 
tion are  formal  inferencei  of  law  from  the 
printing  and  publis'bing.  That  no  proof  of 
express  malice  ever  was  required,  and  in  most 
cases  is  impossible  to  be  eiven.  That  the 
verdict  finds  only  what  the  law  infen  from  the 
fact.  Therefore,  after  conviction,  a  defendant 
may,  by  affidavit,  lessen  the  degree  of  his 
guilt.— That  where  an  act,  in  itself  indiffer- 
ent, if  done  with  a  particular  intent,  l>ecomes 
criminal, — there  the  intent  must  be  proved 
and  found  :  But,  where  the  act  is  in  itself  tiit- 
lawfUl  (as  in  this  case)  the  proof  of  justifica- 
tion or  excuse  lies  on  the  defendant ;  and  in 
failure  thereof  the  law  implies  a  criroioal  in- 
tent." 


My  lords,  there  is  another  case  which  I 
shall  take  the  liberty  of  citing,  l>ecause,  being 
equally  conclusive  in  its  principle,  it  seems 
more  apposite  in  its  facts  to  that  now  before 
you.  It  is  laid  down  by  lord  Coke,  in  S  f  nst. 
page  5f , — **  If  a  lientenant,  or  other  tliat  hath 
commission  of  martial  authority,  in  time  of 
peace,  hang,  or  otherwise  execute,  any  man^ 
by  colour  of  martial  law,  this  is  mundier;  Ibr 
this  is  against  Magna  Charta,  rap.  S9,  and  la 
done  by  such  power  and  strength  as  the  parly- 
cannot  defend  himself.''  The  learned  judm. 
goes  on  to  observe, "  and  here  the  law  impn- 
eth  malice  ;**— or  in  other  words,  the  law  inrora 
that  the  act,  if  illegally  done,  is  malitiouajy 
done.  This  case,  my  lords,  is  cited  with  ap- 
prolMition  by  lord  Hale  in  his  Hittoria  Flach' 
tomm  Corona.  Vol.  1,  p.  500. 

Leaving  this  Doint  to  rest  on  the  authority 
of  these  cases,  beyond  the  possibility  of  being 
shaken,  I  come  to  the  next  objection,  ^hkn 
has  been  taken  on  the  part  of  the  defendanL 

The  point  put  by  Mr.  DalUs  at  the  trial,  and 
which  has  been  fairly  and  properly  argued  by 
him  now,  is  this ; — ^Whether,  by  the  law  of 
Trinidad,  as  it  stood  at  the  time  when  that 
island  was  ceded  to  the  British  arms,  torture 
could,  under  all  the  circumstances  of  this  case, 
be  applied  to  the  unfortunate  eirl  upon  whom 
it  was  inflicted.  I  shall  humbly  contend  that 
it  could  not  In  discussmg  this  point,  I  shall, 
examine  the  evidence  whicn  has  oecn  retinii« 
ed  to  the  Court  under  the  last  mandamus,  at 
well  as  that  which  was  taken  down  by  that 
chief  justice  at  the  trial.  The  evidence  that 
has  come  over  under  the  second  mandamus^ 
is  of  two  kinds.  I  shall  take  the  liberty  of 
making  some  remarks  upon  both. 

The  first  is  the  evidence  of  several  persona 
who  profess  themselves  to  be  acquainted  with 
the  laws  of  the  island  of  Trinidad,  and  who 
state — but  state  only  in  general  terms— that 
by  the  law  of  that  island,  torture  might  be  ap« 
plied  previous  to  the  year  1801  either  to  a 
principal  or  to  a  witness  in  criminal  cases. 
One  gentleman  who  has  given  evidence, 
has  deposed,  that  the  cases  in  which  tor- 
ture can  be  applied  are  minutely  detailed 
in  the  Law  of  the  Partidas,  and  in  the  Boba- 
dfllia.  But  the  cases,  which  are  said  to  be 
minutely  stated  in  these  books,  are  not  laid 
k>efore  you  :  nor  has  my  learned  friend,  Mr. 
Dallas,  shown  in  what  part  or  page  of  the 
books  cases  can  be  found  which  resemble  in 
material  respects  that  which  is  now  before  the 
court. 

My  lord^,  my  objection  to  this  evidence 
which  is  offered  on  the  part  of  general  Pictoi( 
is,  that  it  by  no  means  proves,  that  by  the 
laws  of  Trinidad,  as  they  existed  in  1801,  tor- 
ture could  be  applied  in  a  case  circumstanced 
as  this  particular  case  is.  It  appears  by  the 
evidence  of  Do  Castro,  that  the  girl  was  not 
only  intitlcd  to,  but  ought  to  have  had  a  cu- 
rator or  a  defensor  appointed  to  defend  her. 

Mr.  /.  LawreHQi. — By  what  evidence  does 
that  appear  \ 
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Mr.  A'tfi^A.— It  Appeart  by  the  ckfcDd«Dt*8 
drideoce.  It  appears  by  the  evidence  of  De 
Cattro,  who  was  examined  under  the  first 
wandamut.  It  is  clearly  proved  by  all  the 
evidence  that  the  was  under  the  age  of  twenty- 
five,  and  it  is  stated  by  De  Castro 

Loid  EUaihoraugk,^%he  says  she  was  bc- 
IwmA  thirteen  and  fourteen. 

Mr.  Dalk%. — Evidence  of  her  ace  was  given 
under  the  first  mandamus,  and  tnat  she  was 
under  the  age  of  fourteen,  but  no  evidence  of 
ttiat  was  given  at  the  trial. 

Lord  EUenhonmgk, — Evidence  of  that  was 
l^ven  by  herself/  very  early  in  her  examina- 
tion. 

Mr.  Ocrrov.— There  is  the  fact  of  her  m, 
and  Mr.  Nolan  b  now  arguing  on  the  eflect 

Mr.  loMs^-That  fact  was  abandoned. 

Mr.  Cmrom, — I  am  astonished  to  hear  it 
aaid  il  was  abandoned.  It  did  not  come  in 
auostion,  because  the  jury  were  of  opinion 
that  the  Spanish  law  was  not  introduced  into 
tiieiskuKi. 

Lord  £A^&orMr^A.— The  Question  as  to  her 
a{|e  would  have  arisen,  if  it  had  been  estab- 
lished that  the  Spanish  law  was  the  law  of 
the  Island  of  Trinidad. 

Mr.  Ndan.'^lX  appears  by  the  evidence, 
that  this  girl  was  under  the  a^e  of  fourteen  at 
the  time  the  tortiue  was  applied.  If  she  was 
under  that  age  she  was  not  liable  to  have  the 
torture  inflicted  upon  her  at  all,  under  any  co- 
lour or  pretence  whatever.  But  a  farther  cir-  ' 
cumstance  to  which  I  wish  to  direct  the  atten- 
tion of  the  court  is  this.  It  appears  from  all 
tliedefendant*s evidence,  and  particularly  from 
that  of  Dc  Castro,  that  as  she  was  under  the 
age  of  twenty-five  slic  was  entitled  to  have  a 
person  to  appear  fur  her,  and  tu  conduct  her 
defence.  Ihe  further  ohiection,  therefore, 
which  I  now  take  upon  the  evidence  as  it 
stands  admitted  upon  all  sides  is.  That  it  ap- 
pears by  these  proceedings,  as  well  as  in  those 
against  Gonzales,  who  is  charged  as  the  prin- 
cipal in  the  felony,  and  whose  case  is  also  be- 
fore the  court,  that  Luisa  Calderon  was  a  free 
person  under  the  age  of  twenty-five,  and  that 
no  defensor  wsis  appointed  fur  her.  My 
lords,  it  was  not  till  long  after  the  infiiction  of 
the  torture,  and  after  Uegorrat's  having  quitted 
the  office  of  alcalde,  when  the  cause  came  un- 
der the  cognizance  of  another  roan,  that  a 
guardian  ur  defensor  was  appointed  for  her. 

The  next  objection  which  I  shall  state  has 
not  been  hitherto  noticed,  namely,  that  it  is 
manifest  that  torture  was  not  applied  for  that 
purpose  for  which  only  by  the  law  of  Spain  it 
could  be  applied.  It  appears  from  the  evi- 
dence returned  under  the  Mandamus  that  the 
sole  purpose  for  which  torture  could  he  ap- 
plied by  that  law  was,  to  extract  the  truth 
oftbe  facts  of  the  case,  or  in  other  words  to 


ascertain  whether  the  fwrty  was  guilty  or 
not.  But  here  it  is  manifest  from  the  evi- 
dence, and  particularly  from  the  testimony  of 
Bcgorrat,  the  alcalde,  that  torture  was  not  ap- 
plied the  second  time  to  obtain  the  truth,  but 
for  the  purposes  of  discovering  where  the 
money  was.  The  qtiestion,  as  it  appears  br 
the  record  itself,  is  not  to  hunt  out  the  guilt 
or  innocence  of  the  party,  but  merely  to  ei^ 
tort  from  this  cirl  where  the  dolliurs  wen 
that  they  might  be  recovered. 

My  lords,  it  is  at  least  a  singular  tiling  that 
the  unfortunate  child,  who  was  examined  aan 
witness  sliould  have  had  the  torture  applied 
to  her;  and  tliat  tlie  person  who  stood 
charged  as  rAenriaci/io/ should  not  have  the 
torture  inflicted  on  him,  altliough  lie  acknow- 
ledged nothing.  To  him  the  torture  was  not 
applied. 

Another  ol^iection  that  I  take  is,  that  it  ap- 
pears by  the  testimony  of  De  Castro,  and  oy 
other  evklence,  that  this  girl  was  entitled  to 
an  appeal,  but  the  conduct  of  general  Piclon 
deprived  her  of  the  means  of  appealing.  He 
was  the  person  to  be  appealed  \o^  be  hiintelf 
being  judge  in  the  last  resort  If  there  was  to 
be  any  appeal,  therefore,  it  must  be  nsfide  to 
him.  but  by  taking  on  himself  to  give  the 
order  to  inflict  the  torture  on  her  while  the 
original  cause  was  in  the  court  of  the  alcalde, 
he  deprived  the  unfortunate  girl  of  the  only 
means  which  she  had  of  having  her  cause  in 
this  respect  reconsidered  by  that  tribunal  by 
which  by  the  laws  of  the  country  as  they  are 
supposed  to  have  then  stood  (I  mean  the  lawa 
of  Spain)  it  could  have  been  done,  and  by 
which  the  Court  have  power  to  repeal  a  sen- 
tence so  unjust  and  cruel.  For  your  lordships 
see,  that  even  supposing  that  by  the  law  of 
Spain,  torture  can  be  inflicted,  it  is  not  to  be 
applied  without  consideration.  It  is  not  to 
be  resorted  to  without  great  deliberation, 
without  the  necessity  for  its  application  l>eing 
sifted  before  various  Courts,  and  many  oppor- 
tunities given  for  the  interposition  of  reason 
and  mercy.  There  was  first  an  appeal  to  the 
audience  of  Caraccas,  and  ultimately  tliere 
was  an  appeal  to  the  king  in  council  at  Madrid. 
But  the  oefendant  by  taking  upon  himself  to 
order  the  torture  and  thus  Mcoming  judge  in 
the  first  instance  took  away  from  ha  that  a^ 
peal,  which  by  the  law  of  Spain  she  mig<it 
otherwise  have  had. 

A  further  objection  to  general  Picton*s  cor>- 
duct  is,  that  supposing  he  could  be  justifiiid  in 
the  inflicting  torture  in  any  case,  still  as  he 
was  not  a  judge  of  a  court  of  record  he  was 
bound  to  show  that  the  forms  of  the  Spanish 
law  had  been  strictly  complied  with,  in  order 
to  warrant  what  has  been  done.  But  I  ap- 
prehend it  appears  from  the  books  cited  by 
my  friends  themselves  that  when  the  torture 
was  ordered  to  be  inflicted,  time  ought  to  have 
been  allowed  for  the  opportunity  to  appeal. 
But  here  there  wras  no  such  time  given  her. 
The  original  proceeding  was  a  summary  mode 
of  process  adopted  by  the  alcalde,  and  sane* 
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lianefl  bj  the  deieDdnnt  as  ptvenwr, 
the  purpuks  o\  extractiog  the  truth,'  but  for 
tlicpUTpoH  of  recovering  back  the  money,  if 
it  couM  be  got  It. 

Another  grounii  upon  which  I  slkte  that 
the  defsndant  baa  not  advanced  a  step  towardg 
proving  hia  jiutiGealion  by  this  new  evidence 
If,  that  the  torture  applied  to  this  unrortunate 
girl  waa  a  new  species  of  torture,  and  not  one 
of  those  rscognited  by  the  law  of  Spain.  No 
power  to  inflict  a  new  species  of  torture  ex- 
■tted  under  the  old  Spanish  law.  That 
this  waa  a  new  s^ies  of  torture  appears 
b*  all  the  evidence  given  at  ibe  trial. 
There  was  no  insirunenl  of  torture  at  thai 
time  in  the  island,  llie  picket,  if  this  horrid 
instrun)eni  may  be  so  called,  was  erected  by 
general  Piclon  himteir:  it  was  his  own  in- 
vention: and,  tlierefore,  the  species  and  io- 
slrumcnt  of  torture  which  was  applied,  was  not 
«uch  as  the  law  of  Spain  would  have  Justified 
— supposing  the  lawofSpain  to  have  been  tbe 
itwntTrinulad  in  IBOI.  IL  certainly  is  not 
justified  by  tbe  eitracts  produced  from  certain 
ouobs  u  quoted  by  the  learned  gentlemen  on 

the  other  side.      And  no  uther  extracts  have    , , 

been  produced  before  the  Court,  either  on  the    ulez,  and  of  this 
trial  or  in  support  of  this  motion,  which  now    given  * 

seeks  to  send  the  case  before  another  jury.         

'    The  first  extract  cited  at  the  trial,  is  taken 
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-  Ij>k\  EUtithoDMgh. — "  Itisthepartoftbe 
professional  lawyer,  to  determine  the  appear- 
ances which  arc  sufficient  to  authorize  tor- 
ment. But  the  question  cannot  be  ordered 
by  theorilinary  judge  without  consulting  the 
superior  tribunal."* 

I  have  not  put  down  for  the  defendant  tny 
evidence  from  this  book,  except  what  t  have 
now  read. 


Mr.  CdrroB'.— My  lord,  I  rather  think  it 
was  the  last  thing  that  was  read  from  that 
book,  on  the  part  of  the  defendant.  The  ii^ 
terpreter  was  ill,  and  went  out  of  court. 

Mr.  Just.  LaaTenct. — "  It  is  thepartoflll* 
professional  or  graduated  Uwyer  to  dctefmiDe 
the  appearances,  which  are  lufKcient  to  au- 
thorize torment  But  torture  cannot  be 
ordered  by  the  ordinary  jud^e,  without  con- 
sulting tbe  superior  tribunal.'' 


Mr.  Nolan.— U  Is  aHer  that.    It  is  in  the 
tm  of  a  petition  on  the  part  of  tbe  prosecu- 
tor, requesting  torture  to  he  inQiclcd  on  the 
ground  of  defective  proof. 

My  lords,  the  objection  I  make  is  this — 
that  the  proceedingson  the  trial  of  Carlos  Gon- 
"'"  "id  of  this  girl  Luisa  Calderon,  being 
evidence  by  Mr.  Dallas,  it  does  not 
appear  that  the  form  which  is  required  by  the 
...  ,  lawofSpain,  as  that  law  is  proved  by  the  de- 
from  the  Curia  Philippira,  in  page  9J0,  and  i  fendant  himself,  has  been  complied  with ; 
runs  thus. — "Thespeciesof  torment  that  is  to  '  but,  on  the  contrary,  it  appears  that  it  was 
be  inflicted  is  from  its  nature  contingent  and  '  not  resorted  to.  The  defendant  has  taken 
not  detenu  i  lied  by  the  law.      And  it  is  lobe  !  upon  himself  to  prove  that  he  wasjusti&ed  ' 


according  to  the  temperament  of  the  drhn- 
queni,  the  crime  and  presumption;  althoui-A 
nem  tortnentt  art  not  to  be  adopted,  hut  onli/  the 
ntual  one:  The  fuiiomary  onei  ore  later, 
tnall  cordi,  a  hook  or  pulley  agreeablif  to  the 
Leigi  de  lot  Partidai.*" 

As  far  as  it  is  possible  to  understand  this 
quotation,  it  appears  that  the  party  was  bound 
to  have  used  tlie  old  forms  of  torture,  suppos- 
ing he  could  have  used  any  at  all. 

I  trouble  the  Court  with  the  next  quotatic 
for  the  purpose  of  shewing  that  particuli 
forms  nere  given,  according  to  which  the  ii. 
fliction  of  torture  was  to  be  adjudged,  and  thai 
it  could  only  be  decreed  pursuantto  those  forms. 

It  is  an  extract  cited  from  the  Eltiondo  by 
the  gentlemen,  it  is  in  the  form  of  a  peti- 
tion, anJ  requests  that  torture  miv  be  in- 
Hictedon  the  culprit  in  the  default  of  proof. 


Mr.  Kolan. — From  tbe  Elizondo  Praclica 
Universal,  p.  273.  It  was  given  in  evidence 
at  the  trial,  by  Mr.  Dallas,  and  is  in  tbe 
s hurl* hand  notes. f 

Mr.  Justice  Xoariiiice. — Itis  not  in  there* 
turn  to  the  Mandamus. 

Mr.  A'ofon.— No,  my  lord. 


*  See  the  same  passage  cited  in  different 
terms,  by  Mr.  Djllas,  anl ^  p.  466. 
t  Videaitti  p,  i\i. 
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hat  he  has  done  by  the  laws  of  Spain,  sup- 
poiine  them  to  have  existed  in  the  Island  of 
Trinidad  at  the  time  of  the  conquest,  and 
that  torture  could  have  been  legally  inflicted 
there  in  any  case  or  under  any  circumstances 
whatsoever.  But  the  evidence  they  pro- 
duced at  the  trial,  and  the  evidence  they  have 
obtained  on  the  return  of  the  second  Manda- 
mus does  not  at  all  justify  the  defendant ;  be- 
cause it  does  not  sliow  that  under  the  circum- 
stances of  this  case  tiirture  could  have  been 
inflicted  in  the  manner  in  which  it  has  been 
inflicted  here. 

It  is  one  question  therefoTC,  whether,  even 
supposing  the  law  of  Spain  to  be  as  it  is  laid 
down  in  thcPattidas  and  Bobadilia,  it  has  been 
accurately  observed  and  followed  in  its  forms; 
it  is  another  question,  whether  it  is  proved 
that  the  law  of  Spain  justifying  torture,  was 
in  force  in  Trinidad  at  the  period  of  the  con- 

?uesl  of  that  island  by  the  British  foices. 
he  gentlemen  who  have  given  evidenc« 
under  the  sccoud  Mandamus,  have  only 
spoken  to  the  law  as  it  is  to  be  collected  from 
the  books  to  which  1  have  alluded, — I  except 
what  is  denominated  arecord,  on  which  I  &hall 
make  some  observations  hereafter, — not  one 
of  them  has  slated  that  he  f  ver  knew  an  in- 
ttance  in  which  torture  teat  applied.  They 
allude  merely  to  books,  and  to  diflerent 
ediliMis  of  those  books,  in  which  the  law  is 


•  Vide  anti  p.  il3. 
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^o  Ind  down :  but »  to  enoplef  of  Ihtl 
hw  hiTiof  been  fiut  in  foree,  none  of  tbem 
•iMteainr;  tnd  allhoagh  U  is  tnie^  th«t  in 
tone  or  the  affidavits  reference  is  made  to 
later  editions  of  these  books,  and  althoo^ 
the  law  may  have  baen  as  it  is  laid  down  in 
these  books  when  they  were  first  composed  ; 
yet  some  of  them  were  written  shove  a  century 
a^,  and  it  does  not  appear  that  the  law  has 
oootinued  uniformly  this  same,  without  al- 
tnation,  from  their  original  jtublication  down 
1o  the  present  time.  There  m  no  periun  upon 
whom  is  cast  tlie  duty  of  ea|Ninging  from 
ancient  antlwrs  miseonceiTed  opinions,  or  ob- 
solete doctrines,  which  have  Ixen  over  ruled 
or  esploded  subsequent  to  the  time  when  the 
author  gave  his  work  to  the  world.  A  record 
however  is  produced,  or  rather  what  is  stated 
to  be  a  reconh  and  it  is  verified  upon  the  oath  • 
of  a  person  of  the  name  of  De  Castro.  The 
ciicumstances  under  which  it  is  stated  to 
originate  are  these. — A  negro  of  the  name  of 
Francisco,  in  the  year  1T91,  having  stabbed 
a  fellow-slave,  was  comnutted  to  pnson.  The 
judge  had  thought  it  a  case  in  wnich  it  was 
proper  to  inflict  the  torture,  and  the  cri« 
mhial  appealed  from  that  sentence.  In  con- 
sequence of  this  appeal  an  account  of  the  pro- 
ceedings was  transmiitrd  to  the  royal  audience 
ofCaraocas.  I  understand  the  record  to  have 
been  transmitted  to  this  court  of  appeal,  but 
that  it  never  came  back  again,  for  it  is  not  pro* 
duced,afid  there  is  no  account  of  it,  excepting 
that  which  yoii  will  consider  as  no  evidence  at 
all— namely,  that  the  witness  I>e  Castro  had 
kemrdfrom  the  judge  that  it  had  been  re- 
turned. If  the  record,  or  even  a  copv  of  it, 
had  come  back  1o  the  judge,  wuuld  it  not 
have  been  found  in  the  office  of  this  gentle- 
man, who  wan  the  keeper  of  such  records  ? 
There  is  notliin:;,  tlicrcforc,  but  the  hearsay 
of  what  tlie  judge  is  supposed  to  have  saidf, 
by  which  this  man  attempts  to  prove  the  ; 
fact,  that  so  much  of  the  judgment  had  J 
been  confirmed  as  sanctioned  the  application 
of  torture.  It  is  further  remarkable,  that 
a]thou);h  tliis  is  a  transactioa  which  happen- 
ed in  the  year  1791,  and  although  the  master 
of  this  very  negro  was  living,  and  many  |)ers(ins 
must  be  in  existence  who  were  actually 
acquainted  with  the  circumstances  of  the 
transaction  (if  it  ever  did  occur)— for  a  case 
of  this  sort  must  have  made  a  very  great 
noise  in  the  island,  as  well  from  its  own 
nature  as  from  the  torture  being  at  least  a 
very  untuual  application, — yet  not  one  of  t  hese 
persons  is  examninl  as  to  the  fact,  or  as  to 
their  knowledge  of  any  one  circumstance  rela- 
tive to  such  a  remarkable  event.  Nay, 
although  it  is  not  before  the  Court  on  affidavit, 
yet  I  am  sure  the  Court  cannot  shut  their 
eyes  from  seeing  and  concluding,  that  accord- 
iDg  to  iht  usual  facility  of  communication 
between  the  Spanish  main  and  the  island  of 
Trinidad,  if  there  had  been  any  proceedings 
'  '  '  •  sort  in  the  Court  of  Appeal,  they  might 
o  obtained  and  sent  over  on  the  rt- 


tarn  of  the  second  iinndimos.  moidcf  loc#. 
tablisli  the  actual  existence  of  soch  a  proceed- 
ing if  it  were  capable  of  proof. 

this  proceedmg,  therefore,  rests  oa  the 
evidcDoe  of  this  roan  De  Castro,  who  b  coih 
firmed  by  no  other  persons  he  w»s  csamioeil 
umler  the  first  Mandamus,  and  noqueerioa 
was  asked  of  him  as  lo  tluit  fact.  AdMlavita 
were  produced  by  my  learned  friends  ae 
grounds  to  support  their  motion,  before  the 
secund  Mandamus  was  obtained,  and  if  I  mmj 
refer  to  them,  the  witness  has  not  stated  the 
matter  in  so  strong  a  way  in  bis  afjdavit  as 
he  has  done  under  tbe  Bftandamus.  For  im 
the  affidavit  lie  has  assignetl  llie  reason  why 
the  torture  was  not  put  m  execution  to  bo, 
hecmm$i  ike  record  kmd  not  beem  uni  kmek  f, 
and  now  he  says,  the  defeiulaot  Francisco  kmd 
e9eaped,  mkerefort  ii  eamld  not  ke  imjlkied. 
So  that  in  the  affidavit  he  puts  it  expressly  oa 
the  ground  that  the  record  was  not  sent  back: 
miw  he  has  altered  his  story,  and  in  tbe  ro* 
turn  to  the  second  Mandamus,  assigns  for  tiia 
reason,  tluit  the  criminal  bail  escafMd. 

Mr.  Justice  Lntrenct, — Wliere  was  thai 
assigned  as  a  reason  ? 

Mr.  Garrom, — It  is  in  the  affidavit  pri>- 
duced  before  the  governor  and  council.* 

liord  Elicmboroui^k.^TUey  do  not  make 
part  of  the  return  to  the  Mandamus. 

Mr.  DaiUi., — Yon  would  not  permit  me  lo 
advert  to  them. 

Lord  EUenbonmgk, — ^Nobody  can  know 
them. 

Mr.  G arrow. — They  were  amoo*  tlie  pro* 
ceedings  before  the  council  at  Trinidad. 

Mr.  Justice  Le  Bianc. — For  the  purpose  of 
obtaining  thai  evidence  in  a  regular  way,  wt 
issued  the  Mandamus. 

Mr.  Kolan. — According  to  what  is  now 
stated  by  this  man,  this  is  a  copy  of  a  record 
which  is  sent  over  here  to  be  put  in  as  evi- 
dence, the  original  record  not  having  been 
sent  back  fruni  the  Court  uf  Appeal ;  and  i| 
is  insisted  that  the  nature  of  the  instrument 
itself  is  such  as  to  give  it  credit.  Dut,  on  the 
contrary,  it  is  most  manifest,  that  if  it  had 
been  sent  back  to  Trinidad  it  must  have  beeii 
found  among  the  records  of  the  island,  and 
thai  if  it  could  not  be  obtained  there,  evi- 
deuce  must  have  been  given,  because  it  might 
have  teen  given,  to  shew  bow  it  was  lost,  and 
that  before  the  Court  can  receive  any  other 
evidence  or  account  of  it. 

My  lords ;  I  humbly  contend,  therefore, 
tliat  upon  considering  this  evidence,  it  was 
necessary  for  the  delendant  to  make  out  two 
points,  and  that  he  has  succeeded  in  neither. 
It  was  necessary  for  him  to  make  out  that  tor- 
ture was,  by  the  law  of  Spain,  applicable 
to  a  case  similar  in  all  its  circumstances  to 
this  particular  case.  This  has  not  been  made 
out.  It  was  necessary  farther  to  make  out,  that 
torture  might  not  only  be  applied  by  the  law 

*  Vid«  and  p.  569. 
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mliad  wmIIm  Mialang  kwr  of  tbe  ialaad  of 
Trioidady  %X  Uic  linM  of  Um  oonqueaL  And 
the  only  ovMlenoo  by  which  they  altempt  to 
•hew  th«t  h  «M  to  is  this  supposed  record, 
which  it  not  so  autheatictled  Ihat  the  Conit 
COD  give  it  tny  ciedh  whttever. 

fi^  ny  lofdt,  I  come  to  the  aeit  point, 
BsroelTy  whether,  tuppoeiag  such  .to  hmve 
heen  Umb  lawof  Trtoidid  et  the  tine  of  the 
conquest,  thnt  cireumsttnoe  would  afford  nny 
justilicnliontothedefitndMit?  I  do  humbly 
iotist  that  it  would  not;  because,  as  soon 
as  thstishmd  became  subjerted  to  the  Brilish 
Crown,  and  thereby  a  pari  of  the  British  doi- 
minions,  the  law  of  Spain  as  it  respected 
torture  ipm/aeto  from  that  moment  ceased, 
and  became  mapplicable  to  the  subjects  of  his 
imgesty  there.  Your  lordshipa  will  recollect 
that  tliis  is  the  case  of  a  conquest,  and  (at 
fares  I  have  been  able  to  discover  by  tne 
terms  of  capitulation,  as  they  appear  on  the 
proceedings,!^)  a  conquest  in  which  there  was 
no  sti|iulation  respecting  the  preservation  of 
Ibeeiislinff  laws  of  the  country*  Further, 
my  lords,  1  trust,  I  shall  be  able  to  convince 
your  lordships,  that  if  there  liad  been  such  a 
atipulation,  it  would  have  made  but  little  diC* 
ference  as  to  the  legsl  result. 

I  shall  not  cite  maoWguthoritics  to  prove 
that  torture  is  in  itself  absolutely  illegal, 
and  that  it  has  ever  been  held  to  be  so 
by  the  law  of  this  country.  Many  autho- 
rities cannot  be  required  to  establish  so 
clear  a  proposition.  Your  lordships  wtti 
find  it  laid  dowo  to  be  contrary  to  Magna 
Charta.  It  is  so  laid  down  in  i  Inst  p.  48, 
in  lord  Coke's  Commentary  on  that  statute. 
You  Will  also  find  it  stated  in  the  most 
eloquent  manner,  by  lord  chancellor  Fortes - 
cue,  in  hb  book  JUe  Laudiim$  Lefum  4nglut^ 
cap.  S8.  And  it  is  likewise  so  laid  down  and 
conunented  upon,  and  sanctioned  as  contrary 
to  the  law  of  reason  in  the  1st  volume  of  Mr. 
Justice  Ulackstone's  Commentaries,  page 
138.  I  therefore  take  it  as  the  foundation  of 
my  argument,  that  by  the  law  of  England, 
torture  cannot  be  appued  to  any  person  what- 
ever ;  for  it  is  contrary  to  the  fundamental 
prtuciples  of  our  dvil  rights,  and  therefore 
utterly  inapplicable,  not  only  to  a  witness,  but 
even  to  a  principal,  in  crimmal  cases. 

My  next  proposition  is,  that  if  in  a  oountiy 
conquered  by  us,  there  exist  any  law  that  is 
malum  ia  je,  that  law  instantly  ceases  by  the 
conquest,  asheing  contrary  to  tbo/iciiJcMieii/a/ 
principles  <^  cnr  eomiitutum.  My  lords,  in 
a  question  of  so  much  importance  as  this  is, 
I  shall  leel  it  to  be  my  duty  to  cite  all  the  au* 
thoritics  I  have  been  able  to  find  as  to  how 
&r  the  laws  of  a  conquered  country  cease  or 
continue  after  that  con4|uest  The  great  prin- 
ciple which  I  find  maintained  by  these  au* 
tboriUes  is,  that  any  law  which  is  mmbum  m 
se,  ceases  to  be  a  law  of  the  colony  by  the 


veiy  art  of  beimc  raduosd  ^vAif  lb#  BritiA 
dominion.  The  lirat  autliori^  vn  the  sul^iMl 
ie  Calvin's  case,  7  Rep.  p.  17,  Lord  Coim 
]9y  it  down  there,  that  all  laws  which  «ra 
oontmry  to  Christiani^  cease. 

The  report  of  this  learned  JMdge  carries  tho 
kwiko  further  than  where  a  Christian  king 
conauers  the  kingdom  of  sn  infidel. 

Tne  next  case  js  that  of  Blsokard  agmimt 
OaUy,  Salk.  411  and  4  Mod.  %t%.  lliat 
was  an  action  on  a  Jamska  bond,  and  the 
question  was,  whether  the  Uw  of  this  coiib-» 
tnr  became,  by  the  act  of  ooqqtiesty  the  law 
of  that  conquered  cokmy.  1  nis  point  Ihn 
judges  seemed  to  deny  in  its  utmost  latitude  i 
hut  it  was  there  held,  among  other  thingSp 
<*  that  in  the  case  of  an  infidel  country  theiff 
laws  do  not  entirely  cease  by  conauest,  but 
only  such  of  them  as  are  against  tne  law  of 
God.  And  that  in  such  cases  where  the  laws 
are  rejected  or  silent,  the  conquered  country 
shall  he  governed  according  to  the  rule  of 
natuml  equitv.** 

This  was  the  opinion  of  lord  Uolt. 

The  next  dedsion  I  liave  met  with  is  to  be 
found  in  fi  P.  Williams  76.  And  there  tbn 
law  is  laid  down  more  fully,  and,  as  I  believe* 
it  has  been  adopted  by  the  subsequent  cgssa 
which  I  shall  have  the  honor  to  quote  |o  j^WL 

It  is  a  report  by  the  master  of  tne  rolls  him- 
self of  what  had  been  decided  by  th^  lords  of 
the  council. 

The  second  resolution  is,  that  *'  where  the 
king  of  England  conquers  a  country^  it  is  • 
different  consideration;  for  there  the  con- 
queror, by  saving  the  lives  of  the  people  con- 
quered, ^ns  a  right  and  property  in  such 
people ;  in  consequence  of  which  he  may  in»> 
pose  upon  them  what  laws  be  plesses." 

^  But  thirdly,  until  such  laws  given  by  th 
conquering  prince,  the  laws  anu  custonsto 
the  conquered  country  shall  hold  pUce; 
unless  where  these  are  contrary  to  our  relig^on^ 
or  enact  an^  thing  thai  is  aM^am  •»  se,  or  art 
ailent ;  for  in  all  such  cases  tlie  laws  of  tht 
eooquering  country  shall  prevail.'' 

Now,  my  lords,  unquestionnbly  it  canooft 
be  maintained  as  a  general  positkMi,  that  the 
laws  of  the  conquer^  country  are  in  all  casep 
to  prevail  without  exception.  That  is  e  pro- 
poaition,  which  I  think  ray  friends  on  tbf 
other  side  can  hardly  contend  for. 

In  the  first  place,  if  you  take  laws  of  tb» 
revenue  which  had  been  passed  with  a  view 
to  the  advantage  and  interest  of  the  mother 
country  with  which  the  conqueror  is  at  that 
moment  at  war,  these  must  cease ;  because 
It  is  impossible  the  conqueror  can  permit  lawp 
to  subsist,  which  are  advantageous  to  the  mor 
Afaer  counlry ;  for  that  wouki  |^  to  promoto^bp 
interests  o^  an  enemy,  whiph  would  be  i<s 
repugnance  to  his  own. 


I     I   ■  IT. 


*  See  the  articles  of  Cspittdatmn,  miUf.409. 


Lord  ^(2ra&enwgA.— The  laws  that  are  re* 
pugniint  to  the  rights  of  the  conquering  stata 
cease  of  course. 

Mr«  JMiN.-^That  positkm^  carried  to  iti 
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proper  extent,  ii  «1i  for  which  it  is 
Uiftt  I'thould  contend.  By  the  laws  retpecU 
in^  religion  in  the  very  country  from  which 
thn  isbnd  has  been  conquered,  so  heretic  is 
to  be  burned ;  tnd  by  the  Imws  of  the  same 
country,  any  person  converting  a  Roman 
Catholic  to  tne  Protestant  religion  might  be 
burned  likewise.  If  therefore  the  chaplain  of 
one  of  his  ma|estv*s  regiments  had  converted 
this  poor  girl  to  the  Protestant  faith,  general 
Picton  would  have  had  a  ri^bt,  nay  it  wouM 
have  been  his  duty,  to  have  burned  this 
reverend  person,  upon  the  principle  for  which 
his  counsel  must  contend  to  day.  That  is  one 
of  the  consequences  which  roust  follow  from 
the  position,  that  the  laws  of  the  conquered 
coantiy  are  in  all  cases  to  remain. 

Your  lordships  know,  that  under  the  Roman 
dominion  there  were  various  colonies  and 
states  distinguished  by  the  title  of  Autoxomoi, 
by  which  is  meant  communities  that  enjoyed 
the  privilege  of  being  governed  by  their  own 
laws.  But  wherever  tne  law  of  such  a  suIk 
ordinate  state  was  repugnant  to  that  of  im- 
perial Rome,  it  ceasca  and  became  inoperative 
in  all  matters  which  respected  the  rights  of  a 
Roman  citizen.  I  cite  tliis  on  the  authority 
of  Bynkershoek,  9th  Law  of  the  Digest  De 
Lege  Rhodift. 

Mr.  Justice  Lawrence, — ^Wheuce  do  you 
cite  this  ? 

Mr.  Nolan. — It  is  in  his  commentary  on 
the  edict  of  one  of  the  Antonines.  And  I 
cite  it  from  a  volume  which  contains  the  whole 
of  his  works.  The  title  is  Deluge  Khodid. 
The  text  is  thus,  "  Gothofredeusi,  cap.  1 1 . 
a.  ik  h.  b.  lion  difKcultcr  adniittit  nemini 
Jicuissc  mvTtfOfAtm  suu  fitc  advcFsus  legem  Ko- 
inanam,  adducit  eo  lib.  v.  pr.  fl*.  dc  Usur.  Sed 
nolim  dicerc  quam  bene  in  rem  prcsentem. 
Illo  autem  pra'sidio  quanqiiani  dcstiluemnr, 
nun  tamen  tegre  crcdiderim  civitates  quas  li- 
lieras  foederatas  ct  mynfOfAm  esse  Roman i  pcr- 
iniscriint,  jure  proprio,  si  Uomanum  obstaret 
non,  fuibsc  usas.  lie  cites  to  the  same  pur- 
pose Spanhemius,  Kxercil.  11.  ad  C.  17.  flf. 
de  Stat.  Horn.  §§.  13, 14, 15,  16, 17,  18, 19.— 
Bynkcr.  ad  L.  IX.  1).  de  Lege  Khodi.^,  c.  IX. 

My  lords,  a  case  may  Ic  cited  in  point  to 
this  opinion,  from  Cicero,  in  his  ftftn  oration 
against  Vcrres.  One  of  his  charges  against 
the  Sicilian  praetor  was,  that  he  had  tortured 
a  Roman  citizen.  It  was  not  pretended  but 
that  by  the  laws  of  Syracuse  he  might  have 
tortured  a  native  inhabitant;  but  the  accusa- 
tion made  by  the  Roman  orator  was,  that  he 
hail  scourged  and  otherwise  tortured  a  Roman 
citizen.  '<  Casdebatur  virjgis  in  medio  foro  Mes- 
sans  civis  Komanus,  judices;  cum  interea 
nullus  cemitus,  nulla  vox  alia  istius  miseri, 
inter  dolorcm  crepitumque  plagarum  audieba- 
tur,  nisi  haec,  Civis  Komanus  sum.  Ilac  se 
commcmorationc  civitatis  omnia  verbera  do- 
ptilsurum,  cruciatiunque  a  corpore  dejecturum 
arbitrabatur." 

And  again.— -'<  iluccine  tandem  omnia  re- 
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cideniot,  ut  civis  Romanui  in  ptoviacii  po-- 
puli  Rooani,  in  oppido  foderaturum,  ab  eo, 
qui  tieneficio  populi  Ron.  fasces  et  secures 
haberet,  deligatus  in  foro  virgis  ccderetar? 
Quid,  cum  ignea  ardentesque  lamins,  caeteri- 
que  cnidatus  admovebantur  ?  Si  te  illiui 
acerba  imploratio,  et  vox  miserabilis  non  inhi- 
bebat,  na  civium  quidem  Elomaoorum  qui  Aim 
aderant  flctu  et  gemitii  maximo  commove* 
bare?  In  rnicem  tu  agere  ausus  ea  queni- 
quam,  qui  ae  civem  Romanum  esse  diceiet."  • 

My  lords  it  is  manifest  from  these  passages. 
as  well  at  from  many  others  which  I  might 
adduce  to  your  lordships,  that  the  laws  of 
Rome  prevailed  when  the  rights  and  privileges 
of  the  Roman  citizens  were  implicated ;  and 
that  whatever  the  local  laws  of  the  state  or  co- 
lony might  be,  no  governor  nor  magistr«ie 
could  inflict  torture  upon  any  person  free  of 
the  city  of  Rome. 

Another  ground  upon  which  it  seems  evi- 
dent that  the  law  of  torture  in  this  island 
must  have  ceased,  even  though,  as  abstractedly 
considered,  it  were  not  to  k>c  held  maium  in  ar, 
is,  that  such  a  practice  is  contrary  to  the  in- 
herent unalienable  privileges  of  British  sub- 
jects, and  therefore  cannot  be  indicted  on 
British  subjects.  But  perhaps  it  may  be  asked 
whether  aliens  or  natives  arc  intiUed  to  the 
same  administration  of  the  law  in  a  conquered 
island  as  British  t>orn  subjects  who  chauce  to 
be  there.  To  this  my  answer  is,  that  the 
original  law  of  the  isUnd  must  either  cease  as 
to  both  or  it  ceases  as  to  neither.    If  the 

Suestion  therefore  as  it  respects  the  king's 
Iritish  lx>rn  subjects  be  considered  on  prin- 
ciple, it  can  hardly  admit  of  a  doubt,  that  a 
British  bom  subject  who  happens  to  be  in  the 
island  of  Trinidad  cannot  be  tortured  by  the 
governor  of  that  island  ;  so  that  with  regard 
to  him,  if  ever  the  law  of  torture  did  exist,  it 
must  have  ceased  by  the  reduction  of  the  co- 
lony under  the  Crown  of  (ireat  Britain.  Thus 
Puffendorff  says,  tliat  a  conqueror  can  exercise 
no  right  over  those  who  as^ist  him  in  his 
conquests  by  means  of  conquest;  and  the  same 
position  is  laid  down  by  Locke  in  his  treatise 
on  Government,  Book  8,  Chap,  xvi.,  sect.  185. 
Unless,  therefore,  lie  could  mtlict  torture  .on 
his  fellow  soldiers  before,  be  has  no  authority 
to  inflict  it  upon  them  after  the  conquest. 
This  rule  is  observed  in  our  law,  which  declares 
that  no  punishment  in  time  of  peace  can  be 
inflicted  on  soldiers  and  sailors  who  are  within 
the  kingdom,  but  according  to  the  established 
laws  of  the  land  :  1  U.  P.  C.  600.  Now  if  I 
am  right  in  establishing  this  position,  I  tliink 
I  have  a  great  anthority  for  saying,  that  if 
the  law  of  the  conquered  country  has  ceased 
as  to  Britons,  it  has  likewise  ceased  as  to 
natives.  For  this  purpose  I  shall  take  the 
liberty  of  citing  the  case  of  Campbell  against 
Hall,  Cowper*s  Reports,  20-^.  That  was  an  ac- 
tion brought,  to  try  the  right  of  the  king  to 
impose  a  duty  of  4  4  percentupon  ail  goods  and 
sucars  exported  from  the  island  of  Grenada. 
In    that   case  lord  Manslxeld  laid  down 
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cerUin  potilioos,  which  he  considered  as 
perfectly  clear,  and  delivers  as  uiicontro- 
vertihle  principles  according  to  which  the^ 
colonies  are  to  be  governed.  The  fourth  of 
ihese  is,  ^  that  the  law  and  legislative  go- 
vernment of  every  dominion,  equally  afiects 
all  persons  and  afi  property  within  the  limits 
liiereof,  and  is  tlie  rule  of  decision  for  all 
4]uestions  which  arise  there.  Whoever  pur- 
chases, lives,  or  sues  there,  puts  himself  under 
the  law  of  the  place.  An  Englishman  in  Ire- 
land, Minorca,  the  Isle  of  Man,  or  the  planta- 
tions, has  no  privi  lese  distinct  from  the  natives.*' 

If  this  position,  therefore,  be  true,  the  ques- 
tion here  is,  whether  Englishmen  cannot  be 
tortured  by  general  Picton.  It  is  not  merely 
whether  persons  who  are  natives  can  be  tor- 
tured since  the  conquest  of  the  island  ;  but, 
whether  torture  can  be  inflicted  on  a  native 
Englishman  coming  from  this  country^  and 
clothed  with  the  rights  and  privileges  which 
beionc  to  him  here.  If  he  cannot,  and  lord 
Mansfield's  position  be  truA,  then  this  unfor- 
tunate girl  ought  not  to  have  had  torture  in- 
flicted on  her  by  any  person  in  authority 
tliere,  any  more  than  a  native  of  this  coun- 
try, who  in  the  discharge  of  his  duty,  had  ac- 
companied sir  Ralph  Abercrombie  thither. 
Sup|K)se  a  person  had  landed  in  Trinidad  from 
this  country  by  mere  accident,  a  man  of  high 
rank  and  consideration,  although  that  can 
make  no  difference  in  the  principle  upon 
which  the  question  turns,  and  that,  in  passing 
through  the  streets,  a  murder  had  been  com- 
mitted. If  it  should  have  happened  that 
the  alcalde  had  called  this  person  as  a  wit- 
ness, and  he  had  declined  to  answer,  or  had 
not  answered  to  his  satisfaction,  or  if  he  were 
suspected  by  this  judge  of  the  country  Ugo  et 
imi^eritOf  as  being  privy  to  the  fact,  he  must 
have  undergone  the  torture.  My  lord,  I 
would  not  state  this  unless  I  felt  justified  by 
the  conviction  that  I  am  right.  Questions 
like  these  are  never  to  be  stirred  without 
weighty  and  powerful  reasons,  and  unless 
the^  can  be  supported  by  great  authorities. 

Ihe  next  authority  to  which  I  wish  to 
refer  your  lordships,  is  Fabrigas  v,  Mostyn, 
II  State  Trials,  185. 

Lord  EUenhorough, — Is  this  different  from 
the  report  of  that  case  in  Cowper  ? 

Mr.  iVb/aa.— It  is  a  report  of  a  different 
stapc  of  the  cause. 

1  hat  was  an  action  brought  by  Anthonv 
Fabrigas  against  John  Mostyn  for  an  assault 
and  false  imprisonment.  The  cause  was  first 
tried  in  the  Court  of  Common  Pleas,  before 
Mr.  Justice  Gould,  when  the  jury  gave  a  ver- 
dict with  3,000/.  damages  to  the  plaintiff.  The 
question  came  on  afterwards  on  a  motion 
for  a  new  trial,  in  the  Court  of  Common 
Pleas  during  the  time  lor<l  chief  justice  De 
Grey  presided  there.  The  cause  was  after- 
wards moved  into  this  Court  by  writ  of  Error, 
liroiight  upon  a  bill  of  exceptions  tendered  to 
the  judge  Ht  the  trial;  and  gf  that  argument 


and  judgment  upon  the  writ  of  Error,  thcr«' 
IS  a  full  renort  in  Cowper,  161.  But  the 
judgment  of  lord  chief  justice  De  Grey  on  tlia 
inouoB  for  a  new  trial  in  the  Court  of  Ckim- 
mon  Pleas  is  reported  in  the  eleventh  volume 
of  Mr.  ilargrave*s  edition  of  the  Sutc  Trials, 
and  in  delivering  that  judgment  of  the  court, 
lord  chief  justice  De  Grey  savs,  **  If  the  go- 
vernor had  secured  him  "  (Fabrigas  the  then 
plaintifl),  ^  nay  if  he  had  barely  committed' 
htm,  that  he  might  have  been  amenable  to' 
justice,  and  if  he  liad  immediately  ordered  a 
prosecution  upon  any  part  of  his  conduct,  it 
would  have  been  another  question,  and  misht 
have  received  a  different  consideration  ;  Eul 
he  commits  him  to  the  worst  prison  in  the 
island.  What  could  induce  him  to  use  a  man 
with  such  hardship  and  inhumanity  ?  Was 
not  putting  him  into  prison  sufilkient  ?  Why 
was  he  to  be  deprived  of  the  society  of  his 
wife  and  children,  without  being  allowed  any- 
thing for  his  sustenance  but  br^  and  water, 
and  to  lie  upon  the  floor  ?  **  The  learoed 
judge  then  proceeds  in  the  following  emphatic 
language,  **  He  is  then  confined  on  board 
ship,  under  the  idea  of  a  banishment  to  Car- 
thagena.  I  do  believe  Mr.  Mos^rn  was  led' 
into  this,  under  the  old  practice  of^the  itlatid 
of  Minorca,  by  which  it  was  usual  to  banish  s 
I  suppose  the  old  Minorquins  thought  fit  to 
advise  him  to  this  measure ;  bmi  the  governor 
knew  that  he  could  no  more  impr'utm  him  for  a' 
twelvemonth  than  ux  could  ihplict  tub  tor- 
ture ;  yet  the  torture,  as  well  as  banishment 
was  the  old  law  of  Minorca,  which  fell  ef 
course  when  it  came  into  our  possession. 
Every  Englisr  governor  knew  he  could 
not  ikrllctthe  torture  ;  the  constitutiov 
of  this  country  put  an  end  to  that  idea.  " 

The  chief  justice  is  here  stating  Ihe 
law  as  applicable  to  the  power  of  the  goi. 
vernor  of  Minorca.  Ana  he  takes  it  for 
srantcd  that  if,  when  that  island  was  under 
tne  dominion  of  Spain,  torture  could  be  inflict- 
ed, yet  by  being  reduced  under  the  dominion 
of  this  counti]y,  ipto  facto,  torture  ceased,  and 
that  by  he  principles  of  our  constitution  a  Bri- 
tish eovcrnor  could  not  inflict  it,  although  ho 
should  be  advised  to  do  so  by  the  ancient  in- 
habitants of  the  country.  The  case  of  a  ^ver- 
nor is  precisely  the  same  with  that  of  a  judge. 
For  the  governor  was  judicially  bound  to  go- 
vern by  the  law  of  the  country  not  less  than 
an  ordinary  judge  specially  delegated  for  the 
purpose.  It  is  further  to  be  observed,  thai 
that  able  and  excellent  judge  (lord  chief  jus- 
tice De  Grey)  puts  the  case  of  torture  by  way 
of  illustration  as  being  much  too  clear  to 
admit  of  dispute. 

My  lords,  I  further  contend  that  the  king 
has  not  the  power  of  enabling  a  governor  or  a 
judge,  to  govern  or  to  judge  by  laws  inflicting 
torture.  If  he  has  not  the  power  to  create 
new  laws,  by  which  a  governor  can  apply  tor- 
ture, upon  wliat  principle  can  it  be  maintain* 
ed  that  he  can  do  so,  without  a  capitular 
tion  purposely  eoabling  him  to  enforce  the 
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ancMatiawsiB  thalrmyea?  TliMcitaBiotl 
wcigh^  authority  mbSch  I  thail  cila  to  this 
purmaie.  It  is  Iha  caie  of  CampbelJ  and 
Uallt  already  refierred  to ;  and  it  is  the  6th 
posttioa  relied  upon  by  lord  Mansfield, 
when  delivering  tlie  judgment  of  the  whole 
court,  ^  the  6th  and  last  proposition  is,  that 
if  the  king  (and  when  I  say  tl»e  king,  I  aU 
waya  uean  the  king  without  the  concurrence 
of  parliament)  has  a  power  to  alter  the  old. 
ana  to  introduce  new  laws  in  a  conauered 
cooatryy  this  legislation  being  subordinate, 
thai  is  subordinate  lo  his  owu  authority  in 
pacliameat,  he  cannot  make  any  new  change 
ooolrary  lo  fundamental  principles ;  he  cannot 
aiampt  an  inhabitant  from  that  particular 
dominion ;  as  for  iiutance,  frum  the  laws  of 
trade,  or  from  the  power  of  parliament,  or  give 
him  privileges  eiclusive  of  his  other  subjects, 
and  so  in  many  otlier  instai»ces,  which  might 
be  puL**— Cowper,  '409. 

Now,  one  iuudamental  principle  in  the 
^n^liah  law  is,  tliat  there  sliould  be  an  equa- 
lity in  the  rulesof  justice— that  all  his  majes- 
ty's subjects  comina  into  oiu*  courts  for  redress 
are  intitled  lo  equalprivilcges,  and  are  subject- 
ad  to  equal  burtlicDs.  Cut  if  you  look  al 
the  evidence  of  chief  justice  Niliell,  you 
will  find  privileges  with  reference  to  the  tor- 
tun,  extended  to  some  persons  in  this  island 
before  the  conquest,  which  are  totally  incon- 
aistent  with  an  equality  of  justice.  Some 
persons  were  not  to  be  tortured  in  respect  of 
their  aae.  A  great  many  other  persons,  from 
the  high  situation  in  whicli  they  were  in  the 
counUy,  were  considered  as  exempted  from 
the  operation  of  this  law.  As  for  instance,  a 
knight,  a  soldier,  or  a  doctor  of  laws.  If 
these  exceptions  were  to  be  eufi'ered  under  the 
Uritish  dominion,  theequality  of  justice,  which 
is  the  great  fundamental  principle  on  which 
the  law  of  this  country  stanus,  would  be 
trampled  upon  and  destroyed.  No,  my  lurds, 
our  constitution  and  laws  carrj^  must  of  our 
inestimable  privileges  to  the  natives  as  well  as 
to  our  countrymen ;  and  if  it  were  not  so  the 
equality  which  is  the  boast  and  foundatbn  of 
those  institutions,  which  are  the  pride  of  tlie 
poor  as  well  as  of  the  rich,  and  the  common 
support  of  all,  would  be  lost  and  gone  from 
US.  My  lords,  before  I  conclude  this  part  of 
my  argument  I  bee  to  recur  to  tlie  instance  so 
admirably  enforced  by  my  learned  friend,  Mr. 
Garrow.  It  was  reterrcd  to  the  judges,  iu 
Um  case  of  Felton  who  assassinated  the  duke 
of  Buckingham,  when  it  was  proposed  to  the 
privy  council  to  put  the  assassin  to  tlte  rack, 
whether  that  could  be  legally  applied.  The 
judges  declared  unanimously  that  it  could  not 
be  done  by  the  laws  of  this  reahn.  See  4, 
Blackat  as<6,  and  brd  Coke  in  hisIusUtutes. 

Lord  Eilenbannigk. — Is  this  in  Rushwortirs 
Collection  ? 


Ir.  G«rrov>.— I  believe  it  is  my  lord.  I 
believe  Mr.  Justice  BlacksUmc  refers  to  Rubh« 
vwtb'sCiiUoflUttk   (ScBiJtsi8bw.CQlL698.) 
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Mr.  NoUn.^^  If  I  am  put  on  the  rack  1 
may  accuse  in  my  painona  ofyour  iordships.'^ 
— ^That  is  the  way  in  which  it  is  nervously  put 
by  this  assassin,  and  which  is  uot  very  ditter- 
ent  from  that  in  which  it  is  reasoned  by  lord 
chancellor  Fortescue.  It  is  impoMible  to  jus- 
tify tkie  practice  of  a  piece  of  unavniliog 
cruelty,  which  furnishes  no  means  of  ascer- 
taining the  truth,  and  tliercfure  can  never 
answer  tlie  purpose  fur  which  alone  it  could 
he  introduced. 

I  sliall  not  trouble  your  lordships  any  far- 
ther on  the  aecond  part  of  thiii  case,  but  shall 
CO  to  the  third  and  last  position  stated  by  my 
friend,  Mr.  Dallas,  as  the  ground  of  a  new 
trial.  This  is,  that  supposing  general  Picton 
not  to  have  been  authorised  by  the  law  of  the 
island  to  inflict  the  torture,  still,  as  he  acted 
as  a  judge,  he  is  not  answerable  criminally 
for  what  he  did  in  that  character.  My 
lords,  perhaps,  I  might  now  call  on  my  friend 
to  show  by  wliat  authority  his  client  took  ou 
himself  to  act  as  judge  at  all.  The  king  did 
not  appoint  him  a  judge  by  his  commiasiou, 
and  the  authority  with  which  lie  was  invested 
by  general  sir  llalph  Abercrombic*s  instruc- 
tious  ceased  as  seou  as  he  was  appointed  go- 
vernor by  a  general  commission  from  tho 
Crown.  It  nuiy  also  be  disputable  how  far  a 
general  oflicer  has  the  power  to  constitute  a 
judee.  It  may  be  doubtful  whether  lu;  had 
such  power.  But  I  will  take  it  for  granted, 
it  least  for  the  present,  tliat  as  soon  as  general 
Picton  was  appointed  by  a  commission  from 
tlie  Crown  he  was  to  govern  according  to  tlie 
public  existing  laws  of  the  country.  Still,  if 
these  cxistinglaws  did  uot  appoint  him  judge 
of  appeals,  he  had  nothing  more  to  do  witJi 
them  than  any  other  person  in  the  ii»laiid 
would  have  had— nothing  fartlier  tlian  gene- 
ral Chacon  would  have  l^d  after  he  hud  been 
made  a  prisoner  bv  the  British  forces. 

As  I  take  it,  by  the  old  law  of  the  island, 
there  was  no  appeal  to  the  governor  of  the 
island,  from  the  decision  of  the  alcalde,  but 
the  appeal  was  to  the  royakviiidirnce  of  Carac* 
cas,  and  from  thence  ultimatelv  to  the  king 
in  council  in  Madrid.  Now,  it  is  in  evidence 
that  this  mode  of  appeal  was  put  an  end  to  by 
his  majesty's  proclamation,  and  there  is  no 
evidence  that  general  Picton  was  intitled  to 
act  as  judge  at  all;  there  is  nothing  to  that 
eflect  in  the  king*s  commis^sion. — But,  my 
lords,  1  shall  assume  for  the  purpose  of  the 
argument  that  he  not  only  acted  ab  judge,  but 
was  intitled  so  to  do.  Still,  I  should  contend, 
that  he,  and  he  emphatically,  when  acting  by 
that  authority  is  responsible  to  tliis  Court  for 
what  he  does  as  judge,  and  that,  although 
every  inferior  Judicature  in  the  island  should 
be  exempted  from  your  jurisdiction. 

My  lords,  there  are  many  distinctions  in  our 
books  upon  the  subject  of  how  far  actions 
a^inst  jwlges  fur  m'lsbeliaviour  in  their  ofhce 
will  lie.  I  slial]  not  trouble  you  at  any  IciiglU 
on  these  fioints,  nor  refer  voii  lo  theui,  ciccpt 
aalo  .BOfliClUatiaictionawLkh  arc  taken  in  a 
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▼er/HaborateJudpnenl  deliTcred  br  lord  chief 
justice  De  Grej,  in  the  case  of  Miller  againtl 
9e«re  Mid  others,  9  Bleck.  Rep.  1141.  The 
learned  judge  takes  t  distinction  hetw«en 
jiidses  of  the  superior  courts  of  Westminster* 
hair,judges  of  courts  of  ^neral  jurisdiction, 
and  judges  of  courts  of  limited  jurisdiction; 
and  hislonlship  laysit  down  that  an  action 
will  not  lie  against  judges  of  the  superior 
courts,  but  win  only  lie  against  jiidgies  of 
courts  of  limited  jurisdiction.  Another  dis- 
tinction exists  between  judges  of  a  court  of 
record,  and  judges  not  of  record.  It  is  stated, 
that  an  action  will  not  lie  for  a  mistake  in  the 
conduct  of  a  judge  where  he  is  judge  of  a  court 
of  record,  but  only  against  one  wlto  is  a  judge 
of  a  court  which  is  not  of  record.  I  shall  not 
trouble  you  with  any  remarks  on  these  distinc* 
tk>ns,  becatisc,  in  my  humble  judgment,  they 
have  nothing  to  do  with  the  question  before 
the  Court.  The  question  here  is  not  whether 
an  action  will  or  will  not  lie  against  judges  of 
a  superior  court,  or  against  jud^s  of  a  court  of 
recofrd.  Neither  is  the  question  whether  an 
actbn  will  lie  in  this  case  at  all.  It  is  one  of 
much  higher  importance — it  is,  whether  gene- 
ral Picton,  acting  both  as  governor  and  judge, 
both  as  author  and  executioner  of  the  decree 
— ^both  as  the  Courtof  original  jurisdiction  and 
as  the  Court  of  appeal  in  the  \t»X  resort — whe- 
ther he,  who  might  have  allowed  of  recourse 
to  a  superior  tribunal,  and  has  refused  it,  shall 
be  amenable  to  this  Court  criminally  for  what 
he  has  done  in  these  various  and  inconsistent 
capacities  ?  It  is,  whether  if  he  is  not  answer- 
able here,  he  is  answerable  at  all?  M^ 
lords  it  is  not  stated  in  any  of  our  books,  nei- 
tlier  is  any  reason  to  be  found  in  them  which 
supports  the  |>osition,  that  though  an  action 
will  not  lie  against  a  judge  of  a  Court  of  re- 
cord, yet  that  there  can  be  no  other  mode  in 
which  the  law  of  the  country  can  reach  him, 
when  he  acts  in  violation  of  his  duty.  The 
authorities  seem  to  be  the  other  way,  and  so 
is  xht  sense  and  principle  of  the  thing :  t^ee 
Hawkins*s  Pleas  of  the  Crown,  1  B.  ch.  79, 
sec.  6th.  The  judges  of  his  majesty's  courts 
of  Westminster-hall  are  not  responsible  before 
each  other,  because  they  are  of  equal  rank, 
and,  in  most  instances,  they  are  co-ordinate  in 
authority.  But  was  it  ever  doubted  that  they 
are  answerable  in  the  high  court  of  parlia- 
ment? 

My  lords,  I  beg  leave  to  cite  a  case  which  is 
cited  by  all  the  authors  on  Crown  law.  It  is 
mentioned  by  Coke,  Hale,  and  Blackstone, 
and  proves  that  even  for  a  mistake  in  judg- 
ment a  judge  of  the  supreme  courts  may  be 
brought  into  question.  The  case  I  allude  to 
is  that  of  sir  Ralph  Hengham  mentioned  in  3 
Inst.  79, 1  Uale*s  P.  C.  646,  and  8  Black. Com. 
409.  That  learned  judge,  from  motives  of 
compassion,  altered  a  record  in  order  to  soAen 
a  juogment  on  a  poor  man  by  reducing  a  fine 
on  him  from  ISs.  Ad,  to  6f.  8<f.  And  though 
that  alteration  was  not  made  from  any  uq)ust 
m  corrupt  motive,  though  it  was  done  with  no 


improper  tfew,  and  from  no  other  purpose 
than  the  feelings  of  compassion,  3[el  he  «aa 
fined  in  eight  hundred  marks.  This  case  «ae 
cited  by  justice  Southcot,  one  of  the  judges  of 
this  court  in  the  reign  of  queen  Klizabelh  ; 
when  the  chief  justice  would  have  ordered  tim 
rasiire  of  a  roll  in  a  particular  case,  Southcot 
cited  this  case  as  the  reason  why  be  could  BoC 
assent  to  its  being  done.  My  lords,  I  ask 
your  attention  to  this  case  merely  to  sbois, 
that  the  point  itself,  as  to  the  irresponsibililj 
of  a  judge  of  a  superior  court,  may  be  que^ 
tionable.  The  question  of  how  far  a  judje 
roust  exceed  his  jurisdiction  in  order  to  reader 
him  amenable  for  his  conduct,  mav  depend 
upon  the  inquiry  whether  he  has  clearly  and 
plainly  misa|yplied  the  hiw  which  he  had 
power  to  administer  in  appropriate  cases.  I 
admit,  however,  that  the  great  distinctwo 
taken  in  the  books  respecting  the  liability  of 
a  judee  of  a  court  of  record  is,  whether  be  has 
exce^ed  his  authority  or  jurisdiction  in  whut 
he  has  done.  Upon  this  distinction  betwoefi 
an  excess  of  jurisdiction  and  a  mistake  in  ila 
application  the  cases  have  run  extremely  nieo. 
My  lords,  perhaps  I  do  not  see  the  ground  of 
that  distinction  clearly — but  so  far  as  I  can 
comprehend  it,  and  so  far  as  it  is  applicable 
to  the  case,  I  take  it  to  be,  that  if  governor 
Picton  has  acted  altogether  without  law,  ho 
hat  exceeded  his  authority.  That,  by  inBiet- 
ing  torture  he  has  not  mistaken  the  law,  but 
has  acted  without  law.  In  1st  Hale's  P.  O. 
4^8,  that  learned  judge  observes,  that  *'  if  the 
justices  of  the  Common  Pleas  hold  plea  in  ap- 
peal of  death  by  writ,  and  give  judgment 
therein  for  the  party  to  be  hanged  which  b 
executed  accordinjjfjr,  I  think  it  is  an  error, 
and  a  mat  misprision  in  them,  but  not  §o^ 
lony,  because  they  had  colour  to  hokl  plea 
thereof  by  an  original  writ  out  of  the  chancerj 
under  the  sreat  seal.*^  And  we  find  in  ser- 
geant Hawkins,  P.  C,  book  9,  ch.  99,  and 
section  96,  ''As  to  the  second  particular,  vii. 
in  what  cases  inferiorjiidges  are  punishable 
in  the  manner  above-mentioned,  for  acting  un- 
justly, oppressively,  or  irregular1jr>  it  n  nut 
easy  to  meet  with  cases  of  this  kind  in  the 
books,  there  being  seldom  any  thing  in  then 
so  remarkable  as  to  be  thought  worth  report- 
ing. But  it  seems  to  be  a  common  pracliee 
to  mnt  attachments  against  the  iudges  of 
such  courts,  for  any  practice  oontnry  to  the 
plain  rules  of  natural  justice  though  it  have 
been  never  so  long  used  in  such  courts,  as  for 
denying  a  defendut  a  copy  of  the  declaration 
agamst  him  and  going  on  to  trial,  or  giving 
jiMgment  agunst  him  without  giving;  him  any 
manner  of  notice  or  time  to  make  his  defence, 
or  for  taking  of  unreasonable  distresses,  Acr.** 
It  goes  on  to  state  a  great  number  of  other 
cases  where  the  judges  of  inferior  courts,  wIm 
have  acted  contrary  to  the  plain  and  natural 
rules  of  justice,  are  responsible  and  punisbahio 
for  the  IrregAUtrity  of  their  conduct,  even 
though  no  improper  intention  is  supposed  to 
have  anflnenced  them.    The  same  levned 
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irrifer,  in  P.  C.  book  1,  ch.  88,  iml  sec-  such  a  judge  be  responsible  at  all,  he  is  re- 
tions  5  and  6,  observed  (and  it  is  conlimially  I  sponsible  for  the  illegality  of  his  acts ;  for  as 
stated  by  lord  Ilalc  in  his  Pleas  of  the  Crown)  |  it  is  impossible  to  know  what  passes  in  the 
— ^  If  the  court  of  Common  Pleis  ^ive  judg- i  heart  of  man,  tlie  law  must  infer  guilt  where 


.ment  on  an  appeal  of  death,  or  justices  of 
peace  on  an  inaictment  of  treason,  and  award 
execution,  which  is  executed,  both  the  judges 
who  gire,  and  the  officers  who  execute  Uie 
sentence,  are  guilty  of  felony ;  because  these 
.courts  having  no  more  jurisdiction  over  these 
crimes  than  mere  private  persons,  their  pro- 
■ccedings  thereon  are  merely  void,  and  without 
any  foundation.  But  if  the  justices  of  peace 
on  an  indictment  of  trespass  arraien  a  man  of 
felony,  and  condemn  him,  and  he  be  executed, 
the  justices  only  are  guilty  of  felony,  and  not 
the  officers  who  execute  their  sentence.  For 
ihe  justices  had  a  jurisdiction  over  the  offence 
and  their  proceedings  were  irregular  and  erro- 
neous only,  but  not  void." 

-  This  is  a  case  in  which  the  iudges  had  mis- 
taken or  misapplied  the  law  by  applying  the 
punishment  of  felony  to  tlic  caive  of  a  trespass, 
•nd  yet  the^  were  considered  by  tliat  resjpectF 
able  authority  as  amenable  to  answer  for  a 
great  misdemeanor.  My  lords,  my  argument 
tin  this  point  goes  merely  to  this — ^'i'liat  a  judge 
of  an  inferior  jurisdiction,  whether  he  t)e  judge 
of  record  or  not,  yet  where  his  jurisdiction  is 
limited,  and  whetner  he  is  acting  ministerially 
or  judicially,  is  responsible  crimmaily  to  this 
court  for  such  of  his  errors  as  afiect  the  rights 
of  any  of  the  king's  subjects. 

-  If  I  have  proved  that  position,  I  should  be 

S*ad  to  know  bv  what  books  or  bv  what  ati- 
ority  general  ^icton  can  l)e  considered  other- 
wise than  as  a  judge  acting  under  limited  au- 
thority and  in  an  inferior  jurisdiction?  I 
might  here  truly  suy,  that  he  cannot  be  consi- 
dered ns  invested  wiih  authority  even  to  that 
extent.  In  all  my  researches  1  have  not  been 
able  to  find  any  case  to  sliow  that  he  stands 
intitled  to  the  privilege  of  that  situation. 
But  I  go  farther,  and  I  take  the  liberty  of 
stating,  that  even  if,  in  contradiction  to  what  I 
have  urged,  it  is  to  be  taken  for  granted  that 
every  other  judge,  of  \%-hatever  description  he 
mayl>e,  is  not  responsible  fur  his  conduct,  still 
the  judge  of  a  colony,  if  h.e  be  so  in  the  last  re- 
sort, without  the  power  of  appeal,  must  be  rc- 
s|K)nstble  for  his  conduct  iu  iliis  court.  He 
must  be  so  responsible,  because  he  is  either 
responsible  in  this  court  or  no  where.  I  say 
either  responsible  in  this  court  or  absolutely 
no  where. 

The  Crown  cannot  create  a  judge  who  is 
not  responsible,  because  it  would  l«  contrary 
to  the  fundamental  principles  of  the  constitu- 
tion on  which  all  law  stands.  The  Crown 
'cannot  create  a  judge  who,  however  abso- 
lute his  acts  may  be,  shall  not  be  amenable 
to  any  body  for  what  he  does  in  that  capacity. 
His  majesty  cannot  delegate  that  exorbitant 
authority  to  any  subject ;  for  he  cannot  com- 
mit such  power  to  an  inferior  minister,  as,  in 
contemplation  of  law,  it  would  be  impossible 
for  him  to  exercise  in  his  own  person.      If 


the  act  is  illegal. 

My  lords,   I  do  not  take  this  distinction 
wiiliout  having  considered  that  it  is  supporteil 
by  authority,  but  permit  roe  to  say  in  the 
first  place,  that  the  reason  why  judges  of 
recoro  are  not  punishable  by  the  common  law 
strengthens  this  distinction  very  much,  for  it 
is  an  established  nUe  in  legal  constniction, 
that  where  the  principle  of  the  law  fails,  there 
the  law  itself  also  ceases.    A  judge  of  a  court 
of  record  is  not  responsible  civilly,  because 
little  or  no  injury  can  arise  from  his  mistakes 
in  judgment ;  a  writ  of  Error  is  allowed  from 
one  court  to  another,  and  his  opinions  arc 
canvassed  in  all  of  them,  by  each  of  which  in 
succession  his  mistakes   may  k>e    rectified, 
while  his  judgment  must,  if  other  tribunals  fail, 
come  finally  to  be  corrected  before  the  kine  in 
parliament,  who  is  the  fountain  of  all  ww, 
and  is  supposed  by  the  constitution  to  be  in- 
capable of  doing  any  wrong.    Thus  the  sub- 
ject never  in  theory  and  seldom  in  fart  can 
suffer  injurv  ;  and  therefore  an  impunity  is 
properly  held  out.    But  it  is  otherwise,  where 
the  judge  sits  in  a  criminal  court  which  is 
not  a  court  of  record,  especially  if  he  admi- 
nisters justice  in  the  last  resort.    This  very 
distinction  is  taken  and  laid  down  by  lord 
Mansfield  in  his  judgment  in  the  case  of 
Mostyn  and  Fabriois,  which  \  have  already 
quoted  to  your  lordships  for  other  purposes. 
He  says,  '*  Nothing  is  so  clear  as  that  to  an 
action  of  this  kind  the  defendant,  if  he  has 
any  justification  must  plead  it,  and  there  is 
nothing  more  clear  than  that  if  tlie  court  has 
not  a  general  jurisdiction  of  the  subject  mat- 
ter, he  musipieadio  the  jurisdiction^  and  can- 
not take  advantage  of  it  upon  the  general 
issue.    Therefore  by  the  law  of  England,  if  an 
action  be  brought  against  a  judge  of  record 
for  an  act  dene  by  him  in  his  judicial  capacity, 
he  may  plead  that  he  did  it  as  ji('l<;e  of  record, 
and  that  will  be  a  complete  justification.    Su 
in  this  case,  if  the  injury  cuiuphiincd  of  had 
been  done  by  the  defendant  as  a  judge,  tho* 
it  arose  in  a  foreign  country  where  the  techni- 
cal distinction  of  a  court  of  record  does  L(;t 
exist,  yet,  silting  as  a  judge  in  a  court  of 
justice,  subject    to  a    superior   review,    he 
would  be  within    the    reason   of  the   rule, 
which  the  law  of  England  says  shall  be  a  jus- 
tification ;  but  then  it  must  be  pleaded. " — 
Cowper,  172. 

Andhis  lordship  aftcrwardssays:— "There- 
fore, in  every  light  in  which  I  see  the  subject,  I 
am  of  opinion,  that  the  action  holdscmphaticai- 
/y  against  the ^'orcrnor,  if  it  did  not  hold  in  the 
case  of  any  other  person.  If  so,  tic  is  account- 
able in  this  court,  or  he  is  accountable  no 
where  ;  for  the  king  in  council  has  no  juris- 
diction. Complaints  made  to  the  king  in 
council  tend  to  remove  Ihe  governor,  or  to 
take  from  him  any    comniissiou  which  he 
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if  tie  u  in  ]&iglaDJ,  and  holds  aothing  at  the 
|>le>Hite  of  the  Crown,  they  have  an  jurisdic- 
tion to  make  reparation  by  giving  (laineges, 
nr  to  punish  him  in  any  Bha|ie  for  the  injury 
comiuittcd.  Therefore  to  lay  dotvn  in  an 
Engtiab  court  of  justice  such  a  monstrous  prt>- 
poMlioii  as  tJiat  a  governor  acLing  by  virtue  of 
Iclterapitentunder  the  j;ceat  seal,  "  (aDdmeh 
WAS  guvemori'icton) "  Is  accountable  only  to 
Cod  and  hii  own  conscience  ;  that  he  is  ab- 
sulutcl^r  despostic,  and  can  spoil,  plunder,  and 
gtffect  his  ni^sly's subjects  both  in  llieirliberty 
aud. property  with  impunity,  is  ■  doctrine 
tluLl  cannot  be  maintained."— C'lwp.  175. 

My  lords;  I  therefore  take  (he  liberty 

'  Lord  £fbftiorMi£A.— There  is  another  pas- 
wise  to  the  Mme  enect  in  pagelTSufCowper. 
"  Tlie  governor  must  be  triM  in  Engknd,  to 
fft  whether  he  hits  exercised  the  aulhurily 
delegated  to  him  by  the  letters  patent  legally 
and  properly  ;  or  whether  he  has  abused  it  in 
violation  of  the  laws  of  England,  and  tho 
truit  so  reposed  in  him, " 

Mr.  Nola%. — My  lords  ;  I  intended  to  have 
cited  that  passage,  and  there  is  only  one  an- 
Ihorilr  more  with  whii:h  I  sliali  trouble 
>ou.  It  is  the  case  of  Hall  v.  Uill  and  others, 
7  Mod.  SI.  In  that  case  lord  Holt  was  of 
opinion,  that  the  Court  of  King's  Bench  ought 
tu  grant  an  attachment  against  an  inferior 
court  at  Qrictol,  for  having  granted  a  new  trial 
ia  a  cause  after  Judgment  given  by  them-  I 
selves,  after  the  costs  had  been  taxed  by  the 
proper  olEccr,  and  a  year  bad  ebpscd.  1  cite 
tliia  case  tu  show  the  principle  on  which  I  I 
ventured  to  rely ;  namely,  that  with  regard 
to  courts  of  limited  Jurisdiction,  tho'  they  do  { 
not  exceed  Iheir  jurisdiction,  tlio'  tticy  had  a  i 
right  and  autboritv  to  do  the  thine,  yet  that 
IJiey  arc  responsible  for  their  conduct  if  tity 
da  it  in  an  u^mper  aaautr.  There  was 
so  criminal  iatentiuu  proved  in  this  case;  ' 
lord  Ilult  observes  "  It  is  no  excuse  for  | 
tliem  lu  say,  they  were  not  lawyers,  for  Ihe^ 
ought  lo  take  advice  of  liwyers ;  and  if ! 
they  are  so  presumptuous  as  to  take  up- 
on tliciiiselves  the  knowledge  of  the  law,  it 
ought  not  to  be  Sulleied  Lho'  there  be  no  cor- 
ruption in  them. "  There  is  no  hardship  on 
nny  man  ;  the  hardship  is  on  the  subjects  of 
the  country,  who  niay  be  subjected  tu  the  ad- 
miiilsiraiion  of  such  Justice,  or  rather  of 
such  oppression.  It  has  been  stated,  that  it 
is  a  gTCat  liardbhip  on  eenctal  Ficton,  if 
lie  is  to  be  held  responaihle  for  his  conduct 
when  he  had  no  means  of  obtaining  a 
knowledge  of  the  law  of  the  island ;  and 
Hint  he  acted  accordinjE  to  the  best  of  his 
kiiou'k'dge.  Huw  mtich  greater  hardship 
WHS  it  on  this  poor  girl,  who  has  been 
twice  ex|)osed  lo  the  torture,  which  could 
nut  have  happened  if  he  had  taken  the  trou- 
ble bctbre  he  had  ordered  it  to  be  inflict- 
ed, to  inquire  wliellier  he  was  iinpowered 
hf  the  enisling  laws  lo  do  so.    lie  did  not 
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use  even,  that  slight  precaution.  Bod  in  coii' 
sequence  of  his  neglect  of  such  an  obvious 
iliiiy,  he  has  done  a  most  serious  injury  to 
this  unfuitunate  young  woman.  He  haa 
done  her  the  most  grievous  wrotig,  in  conse- 
quence of  his  misunderstanding  (I  will  use  no 
harsher  term)  or  misapplying  the  law.  For 
thai  he  is  responsible  in  this  court.  He  has 
acted  in  violation  of  tlie  constitution  of  the 
country.  He  has  done  so  by  an  act  of  des- 
potic cruelty,  when  the  common  feelings  of 
numanily,  and  a  sense  of  what  was  due  to 
the  honor  of  his  country  and  the  British 
name,  should  have  forced  him  tu  hesitate. 
His  ignorance  b  his  crime,  not  his  justilieB- 
tion.  It  was  hia  duty  to  know  the  law,  be- 
tbre  he  took  on  himself  the  government  of 
that  colony.  He  and  every  man  is  bound  to 
know  the  Ixw.  And  it  is  a  most  singular 
principle  of  jut  is  prudence,  which  is  to  be  set 
up  this  day,  that  ignorance  of  the  law  is  iiu 
excusable  in  all  the  king's  subjects  of  every 
description,  except  the  judge  who  b  bound 
and  sworn  to  administeriL 

Therefore,  on  all  these  grounds  which 
your  lordships  liave  kindly  peimitled  mo 
to  slate  at  such  length,  I  trust  you  will 
think  this  rule  ought  to  be  dischai^ed.  I 
rely  upon  them  all,  but  especially  upon  this, 
that  tho'  it  should  appear  tliat  in  the  year 
1797,  when  the  island  of  Trinidad  became  a 
conquest  of  this  country,  tlic  application  of 
tnrttire  was  allowed  by  the  Spanish  law,  yet 
that  law  ceased  immediately  after  Ihecon- 
qiie»t,  and  fell  prostrate  before  the  liberty 
iuid  freedom  which  every  person  in  this  coun- 
try cujojs.  For  my  lords,  it  is  the  glory  of  the 
Diilish  conqueror  that  lie  comes  as  the  Anael 
to  the  iuiurisoned  Apostle  wlio  when  "  ne 
smote  liiiii,  the  chains  fell  off  from  liii 
haiids."  When  an  English  governor  set  bis 
fool  in  the  island  of  Trinidad  the  fetters  of 
every  roan,  wlio  was  bound  inconsistently 
with  British  liberty,  should  have  been  re- 
moved. Olid  tlie  injured  suffered  to  go  free,  in- 
stead of  having  iheii  misfortunes  and  miseries 
increased. 

My  lords  ;  I  hope  you  will  excuse  me  for 
deviating  so  far  from  the  strict  line  of  exa- 
mining the  subject,  and  for  having  occupietl 
so  largeaportionof  your  lordships  lime.  This 
is  a  case  of  very  great  importance,  and  it  is  im- 
possible to  discuss  it  as  a  lawyer,  wiiliout 
feeling  it  most  deeply  as  a  man. 

Lord  ElleaboTough, — You  have  argued  it 
Sir,  with  great  ability. 

Mr.  /farriion.— My  lords;  Afterlhe  very 

Ewerfidand  comprehenive  argnrocnt  of  my 
irned  friend  Air.  Nolan,  I  shall  not  lonv 
trespass  upon  the  timeof  theCourt.  icanliot 
add  a  word  upon  the  general  topics  to  whirli 
thai  most  conclusive  argument  has  been  di- 
rected, without  diminishing  the  force  of  Ins 
reasoning.  In  the  very  few  observations 
ilierefore  which  1  sliall  make,  I  shall  couliiie 
mysflf  to  some  points  that  have  not  been  »» 
30 
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fiill>  argil cil  by  my  friend ;  1  sliall  apply  mjr- 
seil  solrly  to  the  con^^idcration  of  tlie  cvi- 
(Irnc  e  l>o(urc  the  Court,  and  of  those  law  books, 
iuc  UccHpilactou  (which  is  a  collection  of  laws 
tdr  the  ;;nvernnicnt  of  the  Spanish  West 
liiilid  i!>Un<N),  tlie  Klizundu,  the  Partidas,  and 
titc  uthcr  houks  which  have  been  just  noticed. 
The  ohjcctiun  of  niy  friend,  Mr.  Dallas, 
to  M.  dc  Varg;is*s  evidence,  is  of  this 
description:  Mr.  Dallas  states  that  in  tlic 
testimony  of  M.  dc  N'ar^iw,  there  are  «)nc  or 
twi»  instances  of  misreprcbenlation,  and  that 
the  laws  of  Old  Spain  were  in  full  forcu  in 
'I'niiidad,  in  all  cases  where  no  alteration  is 
udu|itcd  by  the  Uccupilacion.  Now,  every  one 
ui  tlic  transl;itiuns  given  in  evidence,  is  ex- 
pressly of  a  dilfcrcnt  dcscrintion  ;  and  seeing 
that  the  Spanish  West  luuics  did  nut  (as  in 
ea?ics  not  |>rovidcd  for  by  the  Itecupilaciun) 
aditjit  tlic  law  uf  Partidas,  it  is  necessary  to 
shuw  that  tbey  adopted  the  Old  Spanish  law 
(•f  torture  to  supply  the  deficiency  in  their 
own  code.  There  is  nolhnig  which  shows 
that  in  every  case,  where  there  is  no  provi- 
siun  in  the  Kecopilaciuu,  they  were  justt6ed 
in  resorting  to  the  laws  ui'  Old  Spain.  Con- 
sidering that  every  code  of  laws  is  imperfect, 
thou*;!!  it  be  not  particularly  s|>ecified  it  is 
uMial,  in  order  that  there  may  not  be  a  failure 
iif  justice,  to  resort  to  the  general  laws 
of  the  mother  country.  You  may  put  a 
variety  of  rases  in  the  colonies  of  (jreat  Uri- 
t  tin,  which  arc  under  particular  laws  of  their 
own  but  are  governed  also  by  the  laws  of  this 
cuuntry,  where  no  provision  is  made  by  the 
culoiiial  code.  For  instance,  take  Jamaica, 
where  particular  provisions  exist  with  regard 
to  the  priority  of  judgments  and  the  man- 
ner in  which  excculion  is  to  be  obtained. 
J]ut  if  there  were  no  law  in  Jamaica  with  re- 
Irrcnre  to  excise  prorcedings,  a  lawyer  in  iHat 
island  would  naturally  reter  to  English  law 
books  to  see  how  tiic  priority  would  be  af- 
fected ;  among  other  books  Mr.  Tidd*s  Practice 
might  have  been  consulted  and  yet  it  never 
coulil  l>e  said  that,  liecnuscyou  saw  thator  any 
other  Knglisli  book  of  practice  upon  the  table 
of  a  lawyer,  you  would  ailopt  the  forms  there 
laid  down  in  all  iublances  where  the  laws  of 
the  island  were  silent.  I  think  that  it  does 
not  appear  from  the  evidence  under  the  Man- 
flamus,  or  from  that  which  has  l>eeu  given 
here,  that  there  was  any  deficiency  in  the  co- 
lonial law  with  relcrence  to  the  case  of  Gon- 
zales, or  that  there  was  any  want  of  jurisdiction 
or  of  power  to  carry  on  criminal  proceedings 
against  him  for  the  purposes  of  puolic  justice. 
Chief  justice  Nihell,  as  well  as  the  other 
witnesses  in  the  return  to  the  last  Mandamus, 
enumerates  every  one  of  these  books  as  being 
of  authority  in  the  island  without  attempting 
to  observe  the  distinction  to  which  I  have  al- 

•luded.  And  referring  to  the  books  them- 
selves,  I  humbly  submit  that  my  friends 
Iiav6  not  been  able  to  £nd  any  thing  which 

'.shows  that  they  could  adopt  the  laws  eitlier 


But  what  has  been  the  practice?  There  het 
certainly  been  no  evidence  of  the  practice  of 
torture,  by  which  its  infliction  upon  Luiaa 
Calderon  can  lie  supported.  On  the  contrary, 
we  have  the  evidence  of  persons  whose  es- 

1»eriencc  goes  back  fifty  years,  and  who  never 
jiew  torture  indicted  upon  any  person  until 
this  instrument  was  brought  inte  the  island 
by  general  Picton,  who  introduced  it  first 
into  the  barracks  and  then  into  the  pri- 
son. He  now  endeavours  to  protect  himself 
by  the  authority  of  these  law-books,  and  says, 
that  he  lud  a  ri^ht  to  resort  to  Uie  laws  of 
C-astile  and  the  I^tidas.  But  it  appears  fimn 
the  evidence  of  the  witnesses,  that  there  has 
never  been  an  instance  of  the  application  of 
torture  under  these  laws,  in  the  S|»anisb  West 
Indies. 

But  what  appears  upon  the  return  of  the 
second  Mandamus  ?  We  have  a  copy  of  a  re- 
cord and  hearsay  evidence  that  a  sentence 
pronounced  in  the  island  was  confirm^l  upon 
an  ap|>eal  to  the  Caraccas.  But  upon  look- 
ing at  It  attentively,  this  is  so  loosclv  stated, 
that  the  prei>umplion  is  rather  the  other  way. 
There  is  no  legal  evidence  that  it  was  con- 
tinued, and  if  it  had  been  so,  the  orianal 
record  and  the  confirmation  of  it  would  nsve 
been  returned  to  the  island  to  liave  enabled 
them  to  carry  the  primary  sentence  into  exe* 
cution.  This  is  the  onlv  instance  that  is 
stated,  and  it  is  stated  thus  vaguely.  It  is 
not  even  said  that  it  can  be  considered  as  evi- 
dence, and  I  am  satisfied  that  my  leame4 
friends  on  the  other  side  can  no  more  con- 
tend that  this  transactk>n  is  in  favour  of 
their  |H)sition,  than  that  it  is  strictly  legal  evi- 
dcnce. 

Having  made  these  observations  upon  the 
law-books  themselves,  and  upon  the  applica- 
tion which  has  been  made  of  them,  it  would 
be  wasting  the  time  of  the  Court  if,  after  my 
learned  friend's  powerful  argument,  I  tres- 
passed any  further  upon  your  lordship*s  at- 
iciuion. 

Txinl  Fslicnltorough, — Mr.  Dallas,  I  am 
afraid  we  shall  not  6e  able  to  hear  you  to-day 
at  such  len^^th  as  would  enable  you  to  make 
any  material  progress  in  your  argument,  and 
therefore  wc  had  better  stop  here. 


Court  op  King's  Bench, 
Thuriday  January  98th,  48  Ceo,  Srd, 
A.  D.  1808. 
Mr.  Dal/as. — My  lords,  I  shall  now  en- 
deavour to  support  this  rule,  which;!  obtained 
originally  on  two  grounds :— First,  *that  in  the 
evidence  on  which  the  verdict  rests,  there  was 
a  gross  misrepre%eiUation  of  a  most  material 
fact,  so  material  indeed  as  to  constitute  the 
very  foundation  of  this  charge  ;  and  which  mism 
representation  took  place  under  such  circum- 
stances as  rendered  it  impossible  for  general 
Picton,  or  thou  to  tphom  ike  conduct^' his  rfc- 

fencc  was  entrusted,  to  hMve foreseen  or  guard- 
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9d  o^foiiui.  k  fyiki  extrcin  of  any  pouibU  care 
qr  ditifence : --Secondly,  that  supposiag  your 
lordships  lo  bt  tren  now  of  opinion^  that  the 
only  met  found  by  the  jury  was  correctly 
found,  tiUl  m  tMU  indictment  the  defendant 
tmgkt  to  kdve  been  acquitted^  inasmuch  at  the 
met  comptaiuid  ef  wat  done  (^not  nmiiciatisfy, 
but  errvneoiufy)  in  the  exercise  of  hht  judicial 
functions  i  mnd  is  therefore  not  properfy  the 
sutfjeet  of  a  civil  action^  and  still  teu  of  a  crim 
wdaud  prosecution, 

Tbtte  two  grounds  are  not  only  distinctly 
•eparate  from  each  other,  but  arc  completely 
ofifiosite  In  their  natures :  On  ihe  first,  1  im- 
peach the  verdict  with  reference  to  the  only 
fiict  which  it  finds;  on  the  second,  I  concede 
the  faety  but  I  oppose  lo  it  the  situation  held 
by  the  defendant  as  being,  in  point  of  law,  an 
unanswerable  justification,  and  which  should 
have  produced  his  acquittal. 

In  the  consideration  of  this  subject,  it  is  ne- 
cessary that  these  two  grounds  should  be  kept 
apart. 

With  respect  to  the  first,  the  facts  lie  with- 
in a  very  narrow  compass,  and  to  me  they 
seen  to  lead  to  a  conclusion  perfectly  clear. 
The  on^  point  in  the  indictment  is,  whe- 
ther torture  (being  part  of  the  law  of  Old 
Spain)  was  the  law  of  Trinidad  at  the  time  of 
the  cession  of  that  island?  At  the  trial  the 
ioc[un7  took  this  course:  Mr.  (narrow  gave 
evioedce  of  the  torture  having  been  inflicted 
by  the  order  of  general  Picton,  in  compliance 
srith  a  representation  which  had  been  made 
to  him  by  the  inferior  magistrate  (who  was 
invested  with  jurisdiction  to  conduct  the  pro- 
ceedings^; that  by  the  law  of  Spain  torture  was 
applicable  in  that  particular  case.  Having 
proved  the  fact,  Mr.  Garrow  established,  that 
within  the  memory  of  man,  there  was  no  in- 
stance of  torture  having  been  inflicted  in  any 
case  whatever.  Having  proved  this  (strongly 
I  admit)  by  the  evidence  of  the  gaoler,  and 
of  other  persons,  one  of  whom  had  been 
twelve  years  in  office,  he  closed  the  case  on 
the  part  of  the  prosecution. 

It  then  became  my  duty  to  stale  what  oc- 
cuned  to  me  on  the  part  of  general  Ficton. 
I  commenced  by  relying  upon  the  proposition 
which  I  have  iust  urged  as  my  nrst  ground 
in  support  of  the  rule — viz.  that  by  the  ge- 
neral law  of  Spain,  torture  was  applicable  in 
cases  similar  to  that  of  Luisa  Calderon  ;  that 
Trinidad  being  part  of  the  dominions  of  Spain, 
that  settlement  was  subject  to  the  general 
law  of  Spain ;  and  that,  unless  the  prosecutor 
could  show  it  to  be  an  exception,  it  followed 
that  the  application  of  the  general  law  of 
Spain,  in  this  particular  instance,  was  right. 

f  rom  the  diflerent  books  upon  the  Spanish 
laws,  which  I  proved  to  have  been  made  use 
of  as  books  of  authoritv,  1  cited  a  great  num- 
ber of  passaees  which  decided  the  question 
whether,  by  the  law  of  Spain,  torture  could  be 
applied.  I  then  stated  that,  supposing  it  to 
have  been  otherwise  in  Trinidad,  and  that 
gOKral  Pictoo  wu  misUkeo,  itiU  it  was 


merely  an  error  in  judgment  upon  a  point  of 
law,  and  for  which  mistake  contequcntly  IvB 
was  not  answerable. 

When  I  had  endeavoured  to  enforce  these 
propositions  by  general  arguments,  niy  lord 
chief  justice  was  pleased  to  inter|>o$c ;  ami 
his  lordship  stated  that  several  of  these  points 
were  of  considerable  importance,  and  inti- 
mated that,  with  a  view  to  a  more  coiliplete 
discussion  of  them,  it  would  be  advisable  that 
a  special  verdict  should  be  found.  To  this 
Mr.  Garrow,  on  the  part  of  the  prosecution, 
readily  consented.  I,  of  course,  did  the  same 
for  general  Picton ;  and  consequently,  in 
this  stage  of  the  cause,  a  special  verdict  was 
agreed  upon. 

Shortl^  afterwards,  and  when  I  had  been 
stopped  m  the  middle  of  my  address  to  Ihe 
jury,  Mr.  Harrow  was  asked,  whether  he 
would  admit  that,  at  the  cession  of  the  island; 
torture  was  applicable  ?  That  was  properly 
put  to  him  by  the  lord  chief  justice,  in  order 
to  introduce  the  other  question,  which  I  liave 
now  stated.  In  answer  it  was  said  l>y  Jdr. 
Garrow,  that  he  coidd  not  admit  tlic  fi^ct. 
He  said,  that  he  might  admit  such  was  the 
law  of  Spain,  but  that  the  island  of  Trinidad; 
as  a  colony,  was  not  undei*  the  operation  of 
that  law;  on  the  contrary,  that  there  was  a 
particular  code  for  the  administration  of  jus^ 
tice  in  the  colonies,  a  system  of  a  nioro  mild 
and  moderate  character,  and  that  tlicrcfore 
the  law  applicable  to  Old  Sitaia  was  not  ap^ 
plicable  to  Trinidad.  In  consequence  ol  that 
fact  being  controverted,  which  the  learned 
judge  supposed  might  not  have  been  the  case; 
it  necessarily  became  the  subject  of  evidence. 
— I  then  put  in  the  diflerent  Spanish  autliors, 
to  show  what  the  law  was;  and  when  I  luul 
concluded  my  evidence,  Mr.  Garrow  pto~ 
duced  evidence  in  reply,  which  evidence  con- 
sisted of  three  folk>  volumes  (1  will  call  them 
by  their  translated  name),  intitided  the 
**  Code  or  Compilation  of  Liws  for  the  G»>- 
*'  vernment  of  the  Colonies  of  Spain  in 
"  the  Indies." 

These  were  deposited  on  the  tahle  to  show 
that  they  contained  the  code  of  laws  for  the 
government  of  the  Spanish  colonies;  and 
then  Mr.  Garrow  called  as  a  witness  a  per- 
son of  the  name  of  De  Vargas.  He  said  tluit 
he  had  practised  as  an  advocate ;  that  he  was 
acquainted  with  the  administration  of  justice 
in  the  colonies,  and  partiailarly  with  the  liooks 
given  in  evidence ;  and,  in  an^iwer  to  a  quen- 
tion  that  was  put  to  him,  he  distinctly  swore; 
that,  from  the  beginning  to  the  end  of  those 
books,  there  was  no  passage  that  warranted 
the  infliction  of  torture.  In  truth,  his  evi- 
dence was  what  one  might  have  o.\|)ected  it 
to  have  been  :— that,  whatever  the  general 
law  of  Spain  was,  the  colonies  iurmcd  an  ex- 
ception to  it;  that  the  law,  with  respect  to 
the  colonies,  was  to  be  found  in  these  volumes; 
and  that,  in  them  there  was  not  a  passage 
that  warranted  Ihe  infliction  <if  tuiture.  Upoi^ 
this  evidence  I  was  permitted  to  commcnt| 
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arid  llkcn  Mr.  Garrow  addreiiod  the  jury  in 
i»ply. 

Lord  EUmboroygh.—l  rather  think  I  dc- 
airod  yon  to  state  every  thing  you  wished.  I 
restored  you  to  the  full  right  otobserving  upoor 
the  whole  case. 

Mr.  Dailoi, — I  am  far  from  meaning  to 
complain  of  any  thing  doncby  your  lord&hip.— 
I? pan  this, — and  that  I  may  be  correct  in  my 
representation,  I  will  not  trust  to  my  memory 
or  to  the  notes  I  to<ik  myself,  but  I  will  read 
from  the  report  taken  of  the  trial  in  short- 
hand, what  was  the  charge  given  to  the  jury, 
-^my  lord  chief  justice,  at^er  cautioning  the 
jury  to  divest  themselves  of  every  thing  that 
could  inflame  their  minds,  so  that  they  mij^ht 
give  impartial  attention  to  the  question,  said  : 
••  You  are  to  consider  a  plain  ouestiun  o\  f^ict, 
*'  i.  €,  at  the  cessiun  of  Trinidad  tu  !»ir  Ralph 
"  Abcrcrombie,  what  was  the  law  of  that 
**  island  as  cuufirnicd  by  the  Knglish  au- 
"  thoritics^  It  is  for  you  to  determine  whe* 
**  ther  the  law  by  which  the  island  was  then 
'*  governed,  did  or  did  not  invest  the  governor 
**  or  chief  ui.igi»tratc  with  the  power  of  apply- 
"  ins;  ]K*rsonaT  turturc  u|H)n  any  occasion."* 

Tiie  question,  thcrcfurc,  lor  the  jury  to  dc- 
cide»  was  confuictl  tu  the  single  (loint — What 
was  the  law  of  the  ibiand  at  the  time  of  the 
cession  }  Nut  going  into  other  grounds,  but 
avuidiug  every  other  ground ;  not  uuttin*;  it, 
that  supposing  turture  tu  be  the  law  ot  the 
island,  what  would  be  the  etfect  of  the  ces- 
aioQ  in  regard  to  the  introduction  of  Knglish 
law?  that  formed  no  part  of  the  charce  tu  the 
jury ;  but  their  attention  was  confined  to  the 
only  que<ition  of  fact  that  could  arise,  namely, 
wliat  was  tiie  law  al  tlic  time  of  the  resMoii 
of  the  island  ?  The  lord  chief  justice  stated 
to  the  jury  (and  I  do  not  complain  of  tlie 
charge),  that  there  were  two  points  to  ho  con> 
sidered  by  them  :  fir  at  ^  that  in  this  caM'  there 
was  no  evidence  ot\isige ;  that  there  was  uu  in- 
stance stated  on  the  part  of  the  defendant,  in 
which,  in  theadminislrationof  criminaljuslice, 
torture  had  l>een  inihcted ;  and,  that  this  was 
tlie  more  material,  ina>nuich  as,  saonc/Zv.  the 
law  was  silent  upon  the  subject,  and*  there 
waa  no  pass«igc  in  the  volumes  containing 
the  law  applicable  to  the  colonies,  th.it  war- 
ranted the  indiction  of  torture.  Under  these 
circumstances,  the  jury  found  in  terms  that, 
at  the  time  of  the  ccb>inn  of  the  island,  tor- 
ture was  no  part  uf  the  law :  whereupon  they 
were  directed  to  tind  the  defendant  guilty ; 
the  lord  chief  justice  >t.iting,  that  1  >hQuld 
liave  the  advantage  of  the  other  points  on  a 
motion  for  a  new  trial. 


Forbes,  the  solicitor  for  seneral  Picton,  bail 
heard  of  the  existence  of  these  books ;  and 
lieing  anxious,  if  possible,  to  bring  them  be» 
fore  the  Court,  he  applied  where  he  thoqsht 
it  was  most  likely  he  could  obtain  them.  He 
applied  at  Holland  house,  and  at  the  London 
Institution,  where  purchases  of  books  in  all 
lan^gcs  arc  made ;  he  also  applied  to  tho 
different  booksellers  in  London,  out  without 
success.  In  the  existing  state  of  hostilities 
between  England  and  Spain,  it  was  not  to  be 
expected  that  they  should  be  obtained  from 
that  country ;  but  it  happened  singularly,  and 
I  hope  fortunately  for  the  justice  of  this 
cause,  that  about  this  time  the  sale  of  the 
marauess  of  Lansdownc's  library  took  place,  io 
which  these  volumes  were ;  they  were  bought 
by  the  London  Institution,  and  the  eentlemen 
at  the  head  of  that  society  gave  Mr.  Forbes 
notice  of  the  fact,  in  consequence  of  which  he 
was  furnished  with  the  volumes,  and  they 
wereput  into  the  hands  of  a  proper  person  to 
be  traublated  — I'non  the  translation  of  these 
volumes  we  fouml,  that  what  the  witness  De 
X'argas  swore,  though  it  was  literally  true, 
was  tuhstantiaUif  and  virtumlfy  false;  for 
though  those  bouks  contain  note  word  od  the 
subject  of  turture,  they  cxuressly  say  that,  in 
all  cases  where  they  are  silent,  the  law  of  Old 
Spain,  that  is  tho  law  of  Castile,  shall  Im  the 
rule  of  con  duct,  and  that  law  ordains  the  ap« 
plicatUm  of  torture  ;  though  in  the  volumes 
themselves  there  is  no  passage  stating  that 
torture  is  allowed,  yet  by  this  adoption  of  the 
law  of  .Spain,  and  hy  the  incorporation  of  that 
law  into  the  particular  code,  it  is  ordained, 
that  the  law  of  Spain,  with  regard  to  torture, 
shall  be  the  rule  applicable  in  the  administra- 
tion of  criminal  justice  in  the  colonies  of 
Spain. 

Stopping  here,  even  if  nothing  else  were 
in  the  case,  I  would  ask,  whether  it  is  possi- 
ble that  a  verdict,  found  under  such  circum- 
stances, can  be  sutVered  to  stand?  If  I  have 
made  out  a  strong  case,  and  no  answer  to  it  is 
^iven  by  the  other  side ;  if  no  aflidavit  is 
filed  to  support  the  evidence  of  this  person ; 
if  there  is  ik>  affidavit  that  we  have  mis-stated 
the  contents  of  this  book ;  then  I  am  at  a 
loss  to  conceive  how,  in  a  case  where  there 
is  such  a  gross  misrepresentation  of  a  fact 
that  constitutes  the  main  ground  of  the 
charge,  the  Court  can  come  to  the  conclusion, 
that  a  verdict  founded  on  such  a  roisrcpre- 
sentalion  can  stand ;  and  therefore  1  submit 
that  1  aui  eutilied  to  have  the  case  rcconsi- 
dcrcil. 

Supposin;:,  however,  that  I  have  deceived 
myself  in  the  view  1  have  taken  of  the  sulw 


I  hope  I  have  Miccecilcd  in  my  endeavour  '  j^'ct,  it  will  then  be  necessary  that  I  shouM 
to  give  a  faithtui  representation  oV  all  that  oc-  {  proceed  to  state  what  has  happened  subse« 
curred  on  the  trial ;  and,  ni\  lords,  if  nothini;  ;  quently  to  the  rule  to  show  cau>e  being  grani- 
tiail  atVrwards  passed,  it  would  have  been  !  ed.  Your  lordships  mav  recollect,  that  m 
liifm'ult  tor  me  to  have  attempted  to  set  aside  '  oinsequence  of  the   verdict  against  general 

Mr.  '  Tictuu  becoming  known  in  Tnnidod,  the  dif- 
ferent odiccrs  ot  justice  there  felt  it  their  duty 
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verdict.      liut    it    hLippeued    that 
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tary  ti  stale.  I  am  not  going  to  mention  I 
what  is  not  evidence;  I  stale  it  only  to  reeatl  | 
to  yout  recolleetion,  that  in  consequence  of 
the  transmission  of  these  papers,  and  the 
Court  thinking  they  were  not  evidence,  a 
mandamus  was  issued  to  have  the  point  in- 
quired into,  and  to  have  it  certified  bjr  com- 
missioners what  was  the  law  of  the  island. 
The  evidence  has  since  been  returned,  and 
without  going  throug^h  the  particulars  of  what 
every  person  stated,  tt  will  be  enough  to  give 
generally  the  substance  of  that  evidence. 
They  all  agree,  that,  at  the  time  of  the  ces- 
sion of  the  island,  the  law  of  Old  Spain  was 
applicable ;  I  shall  therefore  merely  state 
that  which  is  most  material,  namelv,  the  cer- 
tificatu  of  what  was  the  law  of  the  island, 
made  by  the  person  who  was  chief  justice  at 
the  time  of  issuing  the  mandamus.  The  ex- 
amination to  which  I  allude  is  that  of  the 
hon.  John  Nihell,  esg.  the  chief  judge,  chief 
magistrate,  and  auditor  of  the  island,  who 
states,  that  he  has  been  a  constant  resident 
in  the  island  for  twenty-one  >'ears  past,  and 
ha^,  during  that  time,  passed  through  every 
office  of  (Hstinction  in  the  go\'ernment,  ex- 
cept that  of  governor ;  that  he  was  alcalde 
of  the  second  appointment  during  the  year 
1796,  and  at  the  opening  of  the  courts  in  the 
year  1797  was  chosen  alcalde  of  the  first  elec- 
tion, and  was  in  that  situation  when  the 
island  was  ceded;  that  he  was  appointed 
rhief  judge  of  the  island  by  a  special  commis- 
sion from  sir  Ralph  Abcrcrombie,  and  was 
also  judge  of  the  Consulado,  or  Commercial 
Court,  and  of  the  Instance  Court  of  Vice  Ad- 
miralty, lie  says,  he  thinks  he  perfectly  un- 
derstands the  Spanish  language  and  the  laws 
of  Old  Spain.  Then  he  is  asked,  what  was 
the  law  of  Old  Spain,  and  of  the  island  of  Tri- 
nidad, at  the  time  of  the  surrender  of  the 
island  to  his  majesty's  arms,  in  1797,  with  re- 
spect to  the  infliction  of  torture  ?  ilis  an- 
swer is,  that "  the  law  of  torture  was  taken 
from  the  Roman  code,  and  introduced  into 
the  hws  of  Old  Spain,  called  the  Sicle  Parti- 
daSf  by  Alphonso  the  wise,  at  the  Cortes  held 
at  Alcala  Ilerrarcs,  in  1348.  The  Siete  Par- 
tidas  arc  in  the  highest  repute  in  Spain  and 
the  Indies,  and  they  form  a  code  of  laws,  by 
which  all  the  tribunals  of  the  Indies  and  Old 
Spain  have  been  governed,  from  the  days  of 
Alphonso  to  the  present  time.  In  these 
St-vrn  Partidas,  particularly  in  the  third  and 
seventh,  the  law  of  torture  is  not  onlv  ordered 
to  be  rnfurccd,  but  all  cases  in  which  it  is  to 
be  intlictcd  are  very  circumstantially  ex- 
plained.*'^ 

It  happens,  my  lords,  that  I  find,  with  re- 
spect to  this  book,  which  he  states  is  of  such 
high  character,  the  following  passage  in  lord 
Bacon's  works.f  It  is  in  his  *•  Offer  to  king^ 
James  of  a  digest  to  be  made  of  the  laws  oT 
England.''    He  says  :  *<  Alphonso  the  Wise, 


•  Vide  ffiift\  p.  601. 

t  Vol.  2,  p.  550, 4tO  cd. 


the  ninth  of  that  name,  king  of  Castile,  com- 
inled  the  digest  of  the  laws  of  Spain,  cntitM  ' 
the  Siete  Partidat^  tai  excellent  work,  which 
he  finished  in  seven  years  :"  he  adds,  **Aiid 
as  Tacitus   noteth   well,   that  the  capitol/ 
though  built  in  the  beginnings  of  Rome,  yet 
was  fit  for  the  great  monarchy  that  camo 
after;  so  that  building  of  laws  sufficeth  the' 
greatness  of  the  empire  of  Spain  which  since ' 
hath   ensued."    Now,  signor  de  Varns  has 
sworn,  that  this  was  an  ancient  and  3>8olete 
law. 

• 

Lord  Ellcnhoraugh.^U  that  letter  of  lord 
Bacon's,  to  king  James,  or  to  the  duke  of 
Buckingham  7 

Mr.  Da//a«.— It  is  in  his '' Offer,**addre8sed  / 
to  king  James.   Your  lordship  will  find,  upon ' 
turning  to  dc  Varcas's  evidence,  that  he  treata 
it  as  an  old  and  obsolete  law. 

Mr.  Nihell  proceeds  to  state,  that  '*  the  law 
"  of  torture  as  in  force  in  Trinidad,  at  the 
"  time  of  the  conquest  of  the  island  m  1797. 
'<  and  in  all  other  parts  of  the  Spanish  domi^ 
<*  nions,  is  likewise  explained,  in  a  very  satis- 
"  factory  manner,  bv  Bolanos,  in  his  Cnrim 
^*  Philtppicof  and  also  by  Elizondo.  in  his 
«  Universal  Practice  of  the  Tribunals  of  Old' 
"  Spain  and  the  Indies.''  He  then  (and  pert 
of  the  objection  to  the  different  citationsat  the 
trial  was  that  they  were  taken  from  old  and 
obsolete  laws)  proceeds  to  state,  that  ^  the 
'*  learned  authors  Elizondo  and  Bolanos,  have 
«*  written  so  late  as  1788,  1790,  and  1798,  on' 
'<  the  law  of  torture,  for  the  express  purpose ' 
«  of  directing  the  practice  of  the  tribunals  of 
"  the  Indies,  as  well  as  those  of  Spain  "  ^e 
is  asked, «  Whether  the  infliction  of  torture 
**  was  authorized  by  the  Rteopilaeum  de  lag 
**  IndiaSfSLi  the  time  of  the  capture  of  Trini- 
*'  dad  in  1797  ?"  He  says,  in  answer,  that  be 
*'  knew  but  of  one  law,  among  the  laws  which 
*'  are  called  the  laws  of  the  Indies,  that  sidd 
**  any  thing  of  the  law  of  torture.  This  law 
**  is  the  fourth  law  in  l>ook  the  ninth,  title 
"  third,  page  47  of  the  third  volume  of  the' 
**  fourth  edition,  printed  at  Madrid  in  1791. 
<*  In  speaking  of  sentences  of  torture  pro*' 
<*  nounced  by  a  court  of  riieces  Letradot  (that 
<'  is,  composed  of  judges  who  are  lawyers),  it 
"  says  that  such  sentences  may  be  executed 
**  without  further  appeal,  meaning  to  a  aupe- 
*^  rior  tribunal.  The  other  volumes  of  the 
'<  laws  of  the  Indies  arc  silent  with  respect  to 
'*  the  law  of  torture,  and  they  neiUier  order 
'<  nor  forbid  the  use  of  it."*  Then  he  is  asked, 
*'  Where  the  laws  of  the  Indies  are  silent,  as 
'<  to  any  particular  matter  of  law  or  practice. 
<<  do  they  direct  or  order,  that  recourse  shafl 
<'  l>e  had  to  any  other  laws  f*  The  answer  is, 
*'  the  laws  of  the  Indies  are  a  very  imperfect 
<*  code,  and  they  leave  innumerable  cases  to 
<'  be  regulated  and  decided  by  the  laws  of  Old 
<' Spain.  Thecedula  of  king  Charles  end  of 
<<  S(>ain,  published  at  Madrid  in  1680,  directs^ 
'*  that  the  collection  of  laws,  which  that  kins 
^  had  just  then  publbhcd,  under  the  title  m 
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**  Becopihdon  de  Leys  4c  lat  RcjDOide  Iss  In- 
^  d'lMv  fthoiild  ^rve  at  a  code  for  the  deduon 
**  of  all  and  every  species  of  law-suits  in  the 
**  colonies  (that  is,  where  they  are  applicable) 
^  however  contrary  they  should  be,  in  some 
**  instances,  to  the  laws  tlien  in  force  in  Old 
^  Spain.  The  second  book,  title  first,  of  the 
<*  same  collection,  ordains,  that  tlie  laws  of 
"  Castile,  and  oUier  laws  of  Spain,  should  be 
**  followed,  whenever  a  case  occurred  which 
**  ¥ras  not  provided  f(ir  by  this  code  or  col- 
**  lection  of  laws  of  the  Indies."  lie  adds,  **  I 
**  know  of  no  other  code  of  laws  peculiar  to 
<«  the  Indies." 

The  evidence  of  the  chief  justice  is  wound 
up  by  tlie  following  quesitions :  ''  Were  the 
<*  laws  of  the  Seven  rartidas  aud  the  authors 
**  Elisondo  and  Dobnos  looked  u|>on  and  cun- 
**  sidercdas  law  in  Trinidad  at  the  time  uf  the 
**  capture  of  the  island  ?"  His  answer  is,  **  Ves; 
M  EHiondo  and  Bolanos  were  particularly  re- 
**  commended  to  me  by  governor  Chacon,  as 
**  guides  for  my  conduct  in  my  oflicial  situation 
^  of  chief  judge  at  the  conquest  of  the  island, 
^  and  also  by  his  assessor  general  Don  Juan 
^  Jurado  v  Layues,  who  was  considered  as  the 
^  most  able  Spanish  lawyer  that  cvcrapiicared 
^  in  Trinidad,  and  who,  on  account  of  hisabi- 
''  Itties  as  a  lawyer,  was,  after  the  conquest  of 
*^  the  island,  appointed  auditor  and  assessor  to 
^  the  caplam  general  of  Caraccas."  lie  is 
then  asked,  **  Can  you  undertake  tu  say,  that 
**  the  law  of  Old  Spain,  with  res|icct  to  the  in- 
^'fliction  of  torture,  was  a  part  of  the  law 
^  of  Trinidad,  at  the  time  u I  the  capture  in 
*  1797  ?"  To  which  he  says  in  answer, "  Yes, 
**  I  have  read  and  studied  sevt- ral  Spanish  au- 
**  thorson  the  subject  of  the  law  of  torture; 
''  tome  ot  them  have  writUn  in  favour ofit,  tu 
**  shew  the  use  and  neccsMty  of  it ;  others 
**  luive  written  against  it,  to  prove  that  it 
**  ought  to  be  abolished ;  but  not  one  of  then) 
^  has  attempted  to  say  that  it  was  aboiislied, 
''  or  was  not  in  force,  cither  in  Spain  or  tlie 
*'  Indies :  and  it  appears  strange  to  me,  that 
<<  the  question  as  to  the  law  of  torture  not 
**  beins  in  force  in  this  island,  should  be  agi- 
**  tatecf.— There  cannot  exist,  at  this  day,  a 
**  possibility  of  doubt,  that  the  law  of  Old 
**  ppain,  with  respect  to  torture,  was  in  force 
**  in  Trinidad,  and  was  nart  of  the  law  of  the 
^  island,  at  the  time  of  the  conquest  of  it  in 
**  1797,  unless  it  can  be  made  appear,  that 
**  Trinidad  was  not  a  Spanish  colony  at  tliat 
«  time." 

Having  thus  stated  the  evidence  returned 
under  the  mandamus,  I  would  only  again  pre-  [  at  most  but  amount  to  an  extrajudicial  con* 
8ume  to  ask,  whether  it  is  not  quite  sufhcicnt  J  t'cssion,  though  the  confession  was  made  in 
to  induce  the  Court  to  grant  a  new  trial  ?  Tlic    the  presence  of," 


Court,  whether  upon  this  body  of  proof 
unopposed,  in  the  case  of  a  public  officer 
MinvMted  of  such  an  offence,  the  convic* 
tion  appearing  to  be  the  effect  of  misrepre* 
sentation,  and  the  law  being  certified  by  the 
chief  justice  to  t>e  in  opposition  to  the  finding 
by  tlie  jury,  the  verdict  can  be  permitteu 
tu  slanaf 

It  is  in  this  view  that  I  submit  to  the  Court, 
that  the  present  is  a  case  in  which  the  verdict 
ought  to  DC  reconsidered.  I  do  not  know  whe- 
ther, after  I  have  stated  what  tlie  law  of  the 
island  was  at  the  time  of  the  conquest,  as  cer- 
tificd  by  the  chief  justice,  it  is  necessaiy  to 
advert  to  the  copy  of  a  record  in  1791,  by 
which  it  appears /Aflt  this  law  was  carried  into 
execution.  That  it  was  so  carried  into  eiecu* 
tion  appears  from  the  examined  copy  of  a  re- 
cord, tlie  original  having  l>een  filed  at  the  Ca- 
raccas.  It  was  in  the  case  of  a  negro,  of  the 
name  of  Francisco,  wlio  was  suspected  of 
having  committed  a  murder.  He  applied  to 
have  a  )>ersun  to  defend  his  cause,  and  ac- 
cordingly u  defensor  was  appointed  for  him. 
The  record  is  extremely  long.— It  appears 
that  every  possible  objection  was  made  uy  the 
defensor.  It  seems  that  the  proof  appearing 
to  be  imperfect,  the  Court,  proceeding  under 
the  general  law  of  Spain,  ordered  theinHiction 
of  torture  in  tliat  particular  instance;  and 
what  is  material  in  this  case  is  the  circum- 
stance I  am  about  to  point  out,  for  if  you 
should  think  it  necessary  to  refer  to  thesc'vo- 
luminous  proceedings,  you  will  find  that  the 
person  who  was  appointed  defensor  appears  to 
iiave  been  intimately  acquainted  with  the  laws 
of  Spain,  and  to  have  had  a  thorough  know- 
ledge of  the  subject.  I  will  only  state,  tliat 
in  1 7lH ,  when  every  objection  had  1)een  made, 
it  seemed  to  have  been  admitted^  that  in  tliat 
particular  case  torture  might  be  applied.  The 
passage  to  which  I  allude  is  this.  The  de- 
tensor  states,  moreover,  even  the  words 
imputed  byway  of  confession  to  the  accused- 
Lord  Eilenboraugh, — Is  this  returned  ? 

Mr.  Dallas, — Yes;  yon  have  the  whole  pro- 
ceedings returned.  The  record  consists  of 
160  pages.  The  proceedings  occupied  nearly 
a  year,  and  are  returned  by  the  register  of  the 
records.  In  the  course  of  the  case,  the  per- 
son entrusted  with  the  defence  expresses  him- 
self thus.  Talking  of  confession,  he  makes 
this  observation :  "  Moreover,  even  could  the 
words  be  ascertained  to  relate  to  the  crime 
of  which  the  party  is  accused,  they  would 


evidence  not  being  controverted  or  opposed  by 
any  thing  that  has  been  offered  on  the  other 
side,  and  this  verdict  standing  on  the  finding 
of  the  single  fact  that  torture  was  not  part 
of  the  law  of  the  island  at  the  time  of 
the  capture,-— that  finding  too  having  been 
produced  by  a  misrepresentation  which  has 
been  detected, — ^I  would  humbly  ask    the 


&c* 

Thus  he  con  tends,  that  the  confession  not 
only  fails  of  operating  as  a  proof,  but  does  not 
amount  to  a  suspicion  of  guilt,  so  as  to  aiitho* 
rize  tlic  infliction  of  torture.  All  he  argues 
for,  is,  that  the  confession  does  not  amount  to 

*  See  the  passage  in  the  proceedings 
against  Francisco  the  negro,  anti  p.  710, 
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■  Kiebftdwlaof  guilt  as  to  uiUMriH  Ibe  in. 
Oictipo  of  tariuTc,  sdniiuiDp  tbat,  if  that  iliada 
were  deeper  or  the  suipkioD  strong,  tbea 
the  torture  might  lawfully  bo  applied.  No 
objectioD  wu  made,  in  point  Bflam,  by  the 
peraoD  eotniited  with  the  defence ;  but  be  a<l< 
mitted  that,  if  the  tuiptcion  had  been  atfon^r, 
the  ioflictioD  of  torture  would  have  been  jus- 
tified by  the  lav  of  the  islaod.  Taking  thii 
instance  as  connected  with  the  qiiesiioD,  it  is 
impossible  oa-tliis  |>art  of  the  case  to  doubt 
thai  the  verdict  has  been  itnproperly  found, 
and  tbat  it  is  B  case,  which,  from  ever;  thing 
that  has  appeared,  ought  to  be  reconsidered. 

Having  now  concluded  mj  obserralbns 
upon  this  part  of  the  case,  I  rosv  be  permitted 

-  tostUe,thal  if  lam  right.iiisdifficult  to  con- 
ceive bow  the  other  questions  tbit  have  been 
introduced  cui  now  be  investigated.  Until 
your  lordships  liave  dieposed  of  the  question, 
whether  the  present  verdict  shall  stand 
or  fall,  it  is  totally  beside  the  case  lo  di^ 
cuss  any  one  of  the  questions  that  have  in 
nuccessioii  been  inaile  the  subject  of  argument. 
I  will  state  what  they  arc.  It  is  said,  that 
tbis  person  on  whom  torture  was  ioBictfd, 
was  under  the  age  of  fourteen  yesLrs,  and  was 
therefore  not  a  fit  subject  to  undergo  it :  next, 
that  sbeniighito  have  had  a  person  to  defend 
her,  and  that  she  had  no  sucn  person  :  nest, 
that  general  Picton  had  an  appelJale,  and  not 
an  interloculoTy  jurisdiction :  and  lastly  it 
was  urged  by  Mr.  Nolan,  that  whatever  may 
bava  been  the  law  of  the  island  before  the 
conquest,  yet  by  "  the  principles  of  the  British 
COOstitulion  "  the  king  had  no  power  to  inflict 
torture,  consequently  that  he  could  not  dete- 
nte that  power  to  another,  anil  that  torture 
therefore.  Apposing  it  lo  have  been  the  law' 
of  the  island  before  the  conquest,  ceased  upon 
the  surrender  of  it  to  the  Biitish  aims.  How 
is  it  possible,  upon  the  present  finding  of  the 
jury,  n)T  any  one  uf  these  qiieslioos  to  arise  I 

When  my  learned  friends  say  she  ought  to 
have  hail  a  defensor,  they  admit  that  torture 
was  the  law  of  the  colony.  %VheD  Ihcy  say 
that  she  was  not  liable  to  torture,  beeautt  the 
wtu  under /auTlfea  ycart  of  ape,  their  argu- 
ment admits  that  the  law  existed,  but  alleges 
that  the  particular  case  was  an  exception.  So, 
vritb  res|iect  lu  the  appeliaie  and  interloeu- 
toiy  jurisdiction,  and  so  lastly  with  respect  to 
the  great  question  that  W  the  cession  of  the 
island  the  law  ceased.  I  should  be  glad  to 
know  how  a  law  can  cease  that  never  had  ex- 
isteocc.  In  this  view  of  the  case  I  am  eta 
lost  to  conceive  how  we  can  be  drawn  into 
the  diKussion  of  lliesc  questions — I  will 
put  the  case  in  every  way,  and  you  must 
take  it  in  one  or  the  other.  You  must  be 
of  opinion,  that  the  verdict  is  right,  or 
tbat  it  is  Mrong,  or  that  it  is  doubtful. — 
If  yoii  are  of  opinion  that  sufBcient  doubt 
is  introduced  into  the  case  by  the  evidence 
we  have  given,  then  this  record  cannot  stand 
as  it  La ;  for  it  finds  the  defendant  guilty  of 
that,  with  respect  to  which  your  lotdshijn  are. 
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of  opinioa  there  oachl  to  be  a'  reconsr- 
dcration.  So  it  would  stand,  if  the  verdict 
were  doublfol  on  the  proof.  Suppose  yon 
should  be  of  opinion  that  llie  verdict  was 
proper  t  tiien  wliut  does  it  find  i  It  Gnda,  that 
at  the  conquest  of  the  island  there  was  no  lav 
authorizing  torture.  Then,  how  can  it  be  n 
question,  whether  Uiere  was  a  defetMor.or 
whether  the  girl  was  of  ^e  ?  If  the  veiAet 
was  right,  these  quesUons  cannot  beloos  to 
ibecase.  ■  ■ 

Mr.  Justice  Lazcreace. — The  question  j|, 
whether  there  ouglii  to  Lea  new  inalf  As  to 
these  things,  tbejr  furnish  no  dcTeoce ;  tbw 
proceed  upon  an  admission  that  the  verdict 
was  wrong,  because  the  questions  ouinot  ar^e 
except  on  the  auppoiitioa  thai  the  law  did 
exist. 

Mr.  JTn/bf.— Then  can  the  verdict  standT 
It  is  one  thing  to  have  general  Pietoo  con- 
victed uf  enlbrcing  a  law  which  was  put  ah 
end  to  by  the  operation  of  the  British  anns, 
and  another  to  have  him  convicted  of  aelibg 
upon  a  law  that  never  esisled. 

Mr.  Justice  Le  Blawe.—l  iindcrsfsod  jour 
complaint  is,  that  by  this  finding  yw  are  Xfif 
vented  from  having  the  benefit  ol  IbequeslMi 
in  the  form  you  wished. 

Mr.  Dallat. — I  therefore  subn))t,  whethn 
with  respect  to  the  single  question  of  fact 
that  was  left  lo  tl^  jury,  cDOueh  has  not  tinu 
appeared  lo  malte  a  reconsueration  of  Uw 
case  necessary. 

Locd  ^letiborcaigh. — We  wish  lo  bear  jotl 
on  the  other  poinii, 

Mr.  Dallat. — My  lords,  I  do  not  state  this 
from  any  wish  lo  withdraw  from  the  other 
parts  of  the  case.  Some  time  or  other  the 
discussion  of  them  must  arise.  I  have  fully 
thought  upon  and  considered  tile  subject,  and 
I  never  can  be  belter  prepared  than  1  am  now 
lo  enter  upon  it.  I  shall  l>e  happy  to  have 
the  inquiry  proceed  to  its  utmost  length.  I 
was  only  anxious,  that  I  should  not  be  sup- 
posed to  have  made  any  surrender  of  \\ii  in- 
tcrests  of  general  Picton,  and  that  he  should 
not,  by  the  finding  of  what  now  turns  out  not 
to  have  been  the  tact,  be  called  upon  by  anii- 
cipalion  for  that  defence,  which  ought  onlj 
lo  be  required  and  made  when  the  %cl  hajt ' 
been  established.  I  shall  now  proceed  to  tite 
consideration  of  tlie  other  parts  of  the  case. 

The  next  pari  of  the  case  which  occurs  for 
discussion  is,  the  gteat  and  important  propo- 
sition on  which  the  gentlemen  on  ttie  other 
side  BO  much  rely  ;  and  for  the  discussion  of 
this  part  of  the  case  it  must  be  taken  for 
granted  that,  at  the  time  of  the  cession  of  the 
island,  torture  was  part  of  the  law,  fur  the 


the  law  of  the  island  before  the  cession,  yet 
that  by  the  law  and  the  principles  of  the  Bri' 
tish  constitution,  it  ceased  lo  be  law  wli^n  the 
island  was  ceded  lo  Great  bitain.    A[td«].i> 


707]       48  GEORGE  IIL 


CoMC  of  Thomas  Pkion^  Eig.^ 


ms 


though  his  nijcstjfi  in  the  escrcisc  of  his  >  tho  circuit  where  Mr.  Carrow  pnctisc«y 
prerogative^  beiog  intitled  to  make  peace  on '  with  so  much  advantage  to  his  clients,  a  per- 
such  conditions  as  he  thinks  fit,  has  thought  son  underwent  the  ptine  forte  et  dure  for  rt- 
fit  to  make  it  the  subject  of  an  express  com- '  fusing  to  plead  to  an  indktment.  1  will  not 
maud  to  bis  eovcrnor,  that  the  ancient  laws  i  flatter  the  living  at  tlie  expense  of  the  dead. 


of  the  island  siiould  be  preserved ;  and  though 
it  is  admitted,  ibr  the  sake  of  the  argument, 
that  torture  is  part  of  the  law  of  the  island. 


and  I  am  thcrelore  bound  to  presume,  that 
the  learned  judges,  who  pronounced  those 
sentences,  had  as  much  feeling  and  as  much 


jet  it  is  insisted,  that  his  majesty's  command    humanity,   as  the  judges  wlio   adorn   the 

bench  at  the  present  oay.  Whatever  their 
feelings  were,  they  undoubtedly  found  them- 
selves precisely  in  the  situation  in  which  ee* 
neral  Picton  was  placed.  They  found  the 
sort  of  torture  of  which  I  am  speaking  to  bo 
part  of  the  law  of  the  land,  and  tliey  were 
bound  to  administer  it ;  they  could  not  sub- 
stitute their  own  feeUngs  ami  opinions  iu 
favour  of  a  milder  punisliment. 

Again,  I  must  protest  agaiubt  Ikcin^r  drawn 
into  a  consideration  of  the  titncss  of  the  law. 
I  desire  to  coniiuc  my  sell  solely  to  the 
question,  whether  it  teas  the  law  f  If  it  ¥raa 
the  law,  there  was  nothing  left  fur  the  consi- 
deration  of  the  judge  :  he  was  bound  to  en« 
force  it. 

Lord  £//en/'oroti^A.— General  Picton  had  a 
discretion  on  the  subject. 

Mr.  Dallas, — I  shall  contend,  that  the  ob- 
li^tion  on  a  judge  tu  enforce  the  law  leaves 
him  no  discretion.  Having  stated  thus 
much,  I  shall  proceed  to  examine  on  what 
ground  it  is  contended  that,  by  the  cession  oi 
the  island,  that  which  had  theretofore  been 
the  law,  ceased  to  be  law  thereafter;  and  the 
general  doctrines  as  to  cases  of  this  sort  lie 
within  a  very  narrow  compass. 

For  the  purpose  ofmy  areumcnt,  larn  content 
to  have  recourse  to  no  other  authorities  than 
what  have  been  intro<Uiccd  by  my  learned 
friend,  Mr.  Nolan.  The  doctrines  of  the  law, 
as  particularized,  arc  in  substance  these. 
It  is  admitted,  that  in  the  case uf  an  hitherto- 
undiscovered  country,  those  who  discover  it 
carry  with  them  the'  la^s  of  their  own  coun- 
try, and  for  this  plain  reason,  that  no  other 
laws  than  the  laws  uf  their  own  country  can 
apply.    In  the  case  of  a  conquered  country. 


not  groinided  on  justice,  that  he  had  no 
right  to  enforce  it,  and  that  his  representa- 
tive, the  governor,  was  not  competent  to 
cany  it  into  cflccl.  Before  I  enter  into  the 
consideration  of  this  novel  and  extensive  pro- 
position, and  which  is  now  for  the  first  time 
mgitated,  I  must  premise,  that  I  do  not  think 
it  necessary  for  me  to  engage  in  anv  discus- 
sion as  to  the  moral  fitness  of  such  a  prac- 
tice as  torture  being  established  by  the  law  of 
any  country.  It  is  perfectly  well-known, 
that  the  most  enlightened  and  civilized  na- 
tions have,  whether  properly  or  not,  borrow- 
ed from  each  other  and  adopted  the  practice 
of  torture  as  part  of  the  criminal  code,  with  a 
Ticw  to  the  detection  of  guilt  aud  the  protec- 
tion of  innocence.  It  is  a  practice  taken  from 
that  great  nation,  of  whicn  it  has  truly  been 
said,  tliat  she  continues  to  reign  by  her  rea- 
son, long  after  she  has  ceased  to  rule  by  her 
authority.  Whatever,  therefore,  may  be  said 
of  the  pnjpricty  or  moral  fitness  of  the  law, 
this  forms  no  part  of  our  consideration  at 
present.  The  only  qucstnn  is  whether  it 
was  the  law  of  this  particular  island,  and  if  it 
was,  whatever  niidit  have  been  the  feelings 
and  inclinations  of  the  mind  and  judgment  of 
general  Picton,  he  was  no  more  at  lil>crty  to 
substitute  his  feelings  or  his  inclinations  in 
the  place  of  the  law,  than  your  lordships 
would  have  been,  some  years  back,  to  have 
refrained  from  ordeiiiig  a  person  back  to  pri- 
son, to  undcr;;o  cruellies  of  the  worst  ues- 
cription, — to  he  pressed  to  death, — becju>c  he 
might  have  refused  to  say  whether  he  was  in- 
nocent or  guilty,  because  instead  of  saying 
that  he  was  guilty,  if  he  was  not  inclined  to 
maintain  his  innocence,  he  might  have  refused 
to  say  any  thing.    Let  it  not  be  said,  that  I 


am  drawing  an  argument  t'rotn  ancient  times,    the  terms  of  capitulation  constitute  the  com 


or  from  obsolete  taws.  No  longer  ago  than 
the  beginning  of  the  last  century,  on  occasion 
of  the  Union,  when  torture  was  abolished  in 
S<;ptland,  tiierc  was  an  exception  as  to  Eng- 
land, in  order  that  this  practice  might  not  be 


pact  between  the  victor  and  the  vanquished, 
and  those  terms  the  victor  is  pledged  ami 
bound  to  observe.  In  the  case  of  a  country 
surrendering  at  discretion,  it  is  laid  down, 
that  his  majesty  has  a  right  to  impose  what 


abolished  in  this  part  of  tiic  United  Kingdom,  j  terms  he  thinks  fit.  He  may  continue  the 
[See  Stat.  7  Ann.  c.  21,  s.  5.]  It  is  |  ancient  laws,  or  he  may  abridge  them,  or  he 
well-known,  and  if  you  look  into  the  lK)oks  ■  may  annihilate  them  altogether:  whenever  he 
it  will  be  found,  that  the  practice  1  am  j  becomes,  by  right  of  conquest,  the  sovereign 
alluding  to  continued  after  the  Union.  It  is  ^  of  a  new  dominion,  it  is  the  undoubted  right 
stated,  in  Barrington's  Observations  on  the  !  of  his  prerogative  to  impose  whatever  system 
Statutes,  *  that  this  sentence  of  pressing  •  of  law  he  thinks  fit.  I  state  this  as  the  due- 
persons  whoon  their  arraignment  stood  mute, '  trine  contained  in  the  autlioritics  whicii  Mr. 
was  carried  into  execution  in  tiic  rei^^n  off  Nolan  has  adduced. 

queen  Anne,  and  in  the  beginning  ot  the'  The  first  authority  stated  by  Mr.  Nolan  was 
reign  of  George  the  2nd;  and  even  since,t  on    .^rom  lord  Coke  (Calvin's  case).    I  will  pass 

-'  ■ —  '  over  that  part  which  says  that  all  infidels  are 

•  P.  82.  note  </.        I  Ibid.  p.  So.  pvrpdui  iniwici,    for  that  the  law  presiimti 
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not  timl  tliejr  will  be  converted.  *  The  idea 
it  reprotiBted  by  Mr.  Justice  Goukl,  in 
Fabrins  and  Mostynf  ;  and  by  lord  Mans- 
field, in  Ilall  and  Campbell.  |  LonI  Coke 
goes  on  to  say,  '*  Upon  this  ground  tlicre  is 
a  <liveruty  between  a  conquest  of  a  kingdom 
of  a  Christian  kine,  and  the  conquest  of  a 
kinsdom  of  an  InMel ;  for  if  a  king  come  to 
a  Christian  kingdom  by  conquest,  seeing  that 
he  hath  vtl«  et  necU  potatatem  he  may,  at  his 
pleasure,  alter  and  chanse  the  laws  of  that 
kingdom  ;  but  until  he  £>th  make  an  altera- 
tion of  those  lawsy  the  ancient  laws  of  that 
kingdom  remain.  But  if  a  Christian  king 
should  conouer  the  kin^om  of  an  Infidel, 
and  bring  tnem  under  his  subjection ;  there, 
iptofacio^  the  laws  of  the  Infidel  are  abrogat- 
ed ;  for  that  they  be  not  only  asainst  Chris- 
tianity, but  against  the  law  of  God.  ^  It  is 
here  laid  down,  that  in  all  cases  where 
the  king  of  any  country  comes  to  the  doroi- 
ubn  of  any  other  country  by  right  of  con- 
quest, he  has  a  right  to  alter  tlie  laws  par- 
tially, or  to  change  them  altogether ;  but  that, 
until  he  does  alter  or  change  them,  they  re- 
main as  they  were  before  the  conquest.  The 
only  exception  to  tliis  is,  unless  the  laws  of 
the  conquered  country  are  conlrary  to  the  law 
of  God ;  but  in  point  of  reason,  this  was  an 
exception  which  need  not  have  been  men- 
tioned. In  every  other  case  it  in  laid  down 
Sr  lord  Coke,  that  the  king  may,  at  pleasure, 
tar  the  laws  of  the  conquered  kingdom  or 
country.  Dot  this  ii  not  a  case  in  which  we 
need  resort  to  books  of  common  law,  we  may 
find  sufficient  for  the  argument  in  books  of 
moral  philosophy  and  ethics.  It  is  put  by 
Dn  P&lcy,  with  respect  to  a  case  of  slavery, 
that  the  kinK  may  make  slaves  of  those,  whom 
by  the  right  of  conquest  he  may  put  to 
death  :  therefore,  I  take  it  to  be  clear,  accord- 
ing to  the  first  authority  stated  by  Mr.  Nolan, 
that  it  is  the  undoubted  prero^ttve  of  the 
croim  to  continue,  in  every  particular,  to  suiv 
conquered  country  the  ancient  law  by  which 
it  had  theretofore  been  governed. 

The  next  authority  suted  by  Mr.  Nolan  is 
from  S  Peere  W iliiams,  75.  It  puroorts  to  be 
a  memorandum  by  the  master  ot  the  rolls 
of  what  had  been  determined  by  the  lords 
of  the  privy  council,  upon  an  appeal  to  the 
king  in  council  from  toe  foreign  plantations. 
**  First,  that  if  there  be  a  new  and  un- 
inhabited country  found  out  by  English  sub- 
jects, as  the  law  is  the  birth -righlof  every 
subject,  so  wherever  they  go  they  carry  with 
them  their  laws,  and  therefore  such  new 
found  country  is  to  be  governed  by  the  laws 
of  England,  though  after  such  country  is  in- 
habited by  the  English,  acts  of  parliament 
made  in  England,  without  nainine  the  fo- 
reign plantations,  will  not  bind  them :  for 
which  reason  it  has  been  determined,  that  the 

♦  7  Co.  Rep.  17. 

t  20  Ilowcirs  State  Tiials,  163. 

♦  Cowpcr,  209. 
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statute  of  frauds  and  Mrjuries,  which  requiitf. 
three  witnesses,  and  that  they  should  sub- 
scrilie  in  the  testa!or*s  presence  in  tbe  case  of 
a  devise  of  land,  does  not  bind  Barbadoes. 
Secondly,  where  the  k'uig  of  England  con- 
quers a  country  it  is  a  different  consideration, 
for  there  the  conqueror,  by  saving  the  livoa 
of  the  people  couquered,  jgains  a  right  and 
property  in  such  people ;  m  consequence  of 
which  he  may  impose  upon  them  wliat  laws 
he  pleases.  But,  thirdly,  until  such  laws  are 
given  by  the  conquering  prince,  the  laws  and 
customs  of  the  couquered  country  shall  hold 
place,  unless  where  they  arc  contrary  to  our 
religion,  or  enact  any  thing  which  is  malum  im 
te.  or  are  silent ;  for  in  all  such  cases  the  laws 
of  the  conquering  country  shall  prevail.*'— 
Now  in  this  case  his  majesty  has  thought  fit 
expressly  to  order  that  the  ancient  laws  of  tho 
island,  of  which  the  law  of  torture  vras  a 
part,  shall  continue  in  force ;  therefore, 
under  the  general  direction  to  continue  tlie 
laws,  he  directs  that  the  law  of  torturo 
shall  be  continued,  unless  it  is  to  be  con- 
tended that  there  is  some  limitation  on  tbe 
royal  prerogative,  which  prevents  its  extend- 
ing to  the  maintenance  of  that  law. 

The  same  doctrine  is  laid  down  in  tlie  ease 
of  Campbell  and  Hall.  The  words  of  lord 
Mansfield  are  these :  *'  A  country  conquered 
by  the  British  arms  becomes  a  clominion  of 
the  king,  in  the  right  of  his  crown,  and  there- 
fore necessarily  subject  to  the  legislature." 
And  then  he  states,  **  that  the  law  and  legis- 
lative government  of  every  dominion  equally 
affects  all  persons  and  all  property  within  tlio 
limits  thereof,  and  is  the  nile  of  decision  for 
all  questions  which  arise  there.  Whoever  pur- 
chases, lives,  or  sues  there,  puts  himself 
under  the  law  of  the  place.  An  Englishman 
in  Ireland,  Minorca,  the  Isle  of  Man,  or  the 
plantations,  has  no  privilege  distinct  from  the 
natives. "  • 

Here  it  was  put  by  Mr.  Nolan  :  ''  Wbatf 
then,  do  you  mean  to  say,  that  if  anv  subject 
of  Great  Britain  went  to  Trinidad,  he  would 
be  liable  to  torture  ?" — I  sav,  most  undoubi* 
ediy  he  would  be.  He  need  not  go  there  un- 
less he  pleases  ;  he  may  refrain  from  going 
there ;  but  if  he  does  go  there,  I  admit  pbin- 
ly  and  roundly,  that  iny  argument  is,  that 
there  can  be  no  distinction  l^tween  him  and 
a  native ;  all  persons,  under  the  dominion  of 
the  law,  standing  precisely  on  the  same  foot- 
ing. 

Lord  Mansfield  then  states,  <' That  tbe 

laws  of  a  conquered  country  continue  in  force 
until  they  are  altered  by  the  conqueror. 
The  absurd  exception  as  to  Pagans,  mention- 
ed in  Calvin*s  case,  shows  the  universality 
and  antiquity  of  the  maxim  ;  for  that  dis- 
tinction could  not  exist  before  the  Christian 
era ;  and,  in  all  probability,  arose  from  tlie 
mad  enthusiasm  of  the  cnisades.  In  the 
present  case  the  capitulation  expressly  pro- 
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vides  and  am es,  that  ttiey  shall  continue  to 
be  governed  by  their  own  laws,  until  his  ma- 
jesty's farther  pleasure  be  known. "  * 

Then,  in  another  part,  he  savs,  **  It  is 
left  by  the  constitution  to  the  king's  au- 
thority to  grant  or  refuse  a  capitulation.  " 
— Here  he  puti  the  instance  of  his  acquiring 
a  right  over  the  lives  of  the  conquered  people. 
If  the  king  refuses  to  grant  a  capitulation 
(which  he  may  do)  he  may  take  the  lives  of 
those  who  are  disposed  to  capitulate,  and  if 
he  puts  the  inhabitants  to  the  sword,  all  the 
lands  belong  to  him.  '*  If  he  receives  the  in* 
habitant!  under  his  protection,  and  gnmts 
tbem  their  properly,  he  has  a  power  to  fix 
such  terms  and  conditions  as  he  thinks  pro- 
per. "  This  being  the  law  of  England,  it  is 
now  stated  for  the  first  time,  that  there  is 
something  in  that  law  restrictive  of  the 
king's  prerogative.  I  beg  to  know  whether 
these  cases  do  not  establish  the  proposi- 
tion, that  the  king  may  continue  the  an- 
cient law  of  a  conquered  country  ?  And 
where  is  it  to  be  found  that  there  is  any  rr- 
Btriction  on  the  crown  ?  But  it  is  2»aid,thuugh 
the  king  has  ordered  that  the  laws  should  con- 
tinue as  they  were  before ,  yet  by  some  mys- 
tical effect  oV  the  Iaw<i  of  England,  of  which 
those  wi)3  are  foreigners  can  know  nothing, 
after  a  stipulation  that  they  arc  to  retain 
their  former  laws,  you  are  to  turn  round  and 
toy :  "No  I  the  king  cannot  continue  the  law, 
if  torture  is  a  part  of  the  law  which  he  stipu- 
lated should  be  continued.*^  1  maintain  that 
the  operation  of  all  these  general  authorities 
which  i  have  mentioned,  is  the  other  way. 

NVilhoutd  welling  longer  than  is  necessary  on 
this  part  of  the  case,  I  will  admit  that  noar^u- 
znent  could  be  conduLtcd  with  greater  ability 
than  Mr.  Nolan's  was.  He  displayed,  certain- 
ly, deep  research.  I  do  not  object  to  the  in- 
troduction of  these  topics:  it  was  proper  to 
endeavour  to  throw  light  on  every  part  of  the 
subject ;  but  can  it  be  said,  that  in  any  one 
of  these  cases  the  miestions  he  has  introduced 
entered  iniu  consiucratiou  ?  The  inference  to 
be  drawn  from  them  is,  I  think,  directly  the 
contrary. 

I  shall  now  pass  on  from  the  examination 
of  the  general  principles  drawn  from  the  cases 
with  respect  to  ceded  countries,  to  the  parti- 
cular authorities  that  are  drawn  firom  the  law 
of  England  itself.  The  first  is  that  in  For- 
tescucDe  iMvdibvs  LefiumAngliac ;  the  man- 
ner in  which  this  subject  is  introduced  by 
iudge  Fortcscue  is  somewhat  singular.  If  you 
ook  at  the  conclubiun  of  the  chapter^f  bctore 
he  enters  upon  ihc  subject  of  torture,  you  will 
find  that  he  reminds  the  prince  that  he  is 
speaking  of  a  person  of  the  name  of  John 
Fringe,  who  havinj;  taken  priest^s  orders,  and 
bein^  afterwards  tired  of  the  profession,  pro- 
cured two  persons  to  swear  that  they  had 
been  present  at  his  marriage:    then  he  re- 
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minds  the  prince,  that  this  priest  confessed 
that  these  persons  were  suborned  to  commit 
perjury,  and  he  states  this  to  shew  the  danger 
of  relying  too  much  on  the  testimony  of  wit- 
nesses ;  and  then  he  goes  on  to  state*  that, 
with  a  view  to  avoid  this  inconvenience,  and 
out  of  too  much  care  and  caution,  the  law  uf 
France  is,  that  no  person  shall  suffer,  escept 
by  a  discovery  of  the  facts  by  toiture;  and 
thus  it  is,  by  contrasting  the* law  of  France 
with  the  law  of  England,  that  he  introduces 
thcsiibjict,  putting  it  that  the  lawofKn^- 
land  differs  from  that  of  France  in  this 
respect.  He  is  speaking  of  the  law  of  Fjig- 
land  as  it  stands  m  opposition  to  the  general 
law,  giving  the  former  tlie  preference. 

The  next  authority  is  that  of  lord  Coke — a 
very  bad  authoritv  on  this  subject ;  for  what 
authority  can  be  drawn  from  any  thing  stated 
by  my  lord  Coke  on  the  subject  of  torture  ? 
No  man  knows  better  than  Mr.  Nolan  doe«, 
what  was  said  by  lord  Coke  upon  the  trial  of 
the  earl  of  Essex ;  lord  Coke  made  it  a  mat- 
ter of  reproach  to  the  queen,  that  she  had 
never  tortured  any  man  for  the  discovery  of 
the  truth.  He  says,  '*  I  think  her  overmuch 
clemency  to  some  turneth  to  overmuch  cruelty 
for  herself;  for  though  the  rebellious  attempts 
were  so  exceedingly  heinous,  yet  ont  of  her 
princely  mercy  no  man  was  racked,  tortured, 
or  pressed  to  speak  any  thing  further  than  of 
their  own  accord  and  willing  minds.^f  This 
is  the  Lingnage  of  lord  Coke  on  the  trial  of 
the  earl  of  Essex.  In  the  countess  of 
Shrewsbury's  case,J  one  of  the  resolutions  is 
that  peeresses  are  not  liable  to  torture.  The 
passage  was  not  then  understood  in  the  sense 
it  is  now;  but  it  was  an  admission  by  lord 
Coke,  that,  by  law,  torture  was  applicable. 
I  come  now  to  the  particular  passage  cited 
frcMU  lonl  Coke.  It  i^^  in  the  third  institute, 
chap.  2,  pac!:c  35.  lie  is  examining  when, and 
by  wliom,  ttic  rack  or  brake  was  first  bixuight 
into  the  Tower.  He  states,  that  the  duke  of 
Exeter  and  William  de  la  Pole,  duke  cf 
Suffolk,  and  others,  intended  to  have  brought 
in  the  civil  law;  for  beginning  whereof  the 
duke  of  Exeter,  beinj;  constable  of  the  Tower, 
first  brought  into  the  Tower  the  rack  or  brake, 
allowed  in  many  cases  by  the  civil  law,  and 
thereupon  the  rack  was  called  the  duke  of 
Exeter's  daughter.  lie  then  refers  to  the 
passage  in  Fortcscue,  and  observes,  that  there 
IS  no  law  to  warrant  torture  in  this  island. 
Why  ?  Decause  it  is  contrary  to  the  law  of 
God  ?  Decause  it  never  can  be  resorted  to  on 
any  principle  of  justice  ?  No ;  but  because  it 
never  can  be  justified  by  any  prescription, 
being  so  lately  brought  in.  The  opinion  of 
lord  Coke  is  confined  to  the  circumstance  of 
torture  not  being  the  law  of  England.  The 
law  uf  England  consists  of  two  parts;  the 
written    and  unwritten   law.    The   positive 
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statutes  do  not  direct  torttire :  the  other  law 
is  founded  oo  prescription;  tlie  custom  of 
England  constitutes  the  unwritten  law :  and 
therefore  lord  Cokesays,  that  torture  being  of 
modem  introduction,  and  there  being  no 
prescription  to  justify  it,  torture  cannot  con* 
aequently  be  applicable  as  a  method  to  dis- 
cover truth.  The  doctrine  of  lord  Coke  is 
confined  to  England;  but  lord  Coke  never 
meant  to  say,  that  in  a  country  where  the 
civil  law  is  established,  it  would  not  be  apj^li* 
cable.  He  does  not  say,  that  the  prescription 
which  would  constitute  law  if  it  existed  in 
Enftlandy  would  not  justify  torture  m  Eng- 
land ;  but  still  less  does  he  sav.  that  in  a  coun- 
ty where  civil  law  is  established,  torture, 
which  is  a  part  of  it,  would  be  virtually  abo» 
lished  by  tnat  country  becomine  subject  to 
Great  Britain.  The  authority  of  brd  Coke, 
instead  of  proving  what  is  attempted  to  be 
liedueed  from  it,  proves  the  contrary. 

The  next  authority  is  the  case  mentioned 
Ia  Blackstone's  Commentaries  —  that  of 
FeltoQ,  for  the  murder  of  the  duke  of 
Buckingham.  I  will  read  tlie  correct  account 
of  this  case,  as  I  find  it  in  Rush  worth  :*  "  Af- 
terwards Felton  was  called  before  the  council, 
where  he  confessed  muck  concerning  his  in- 
ducement to  the  murder.  The  council  much 
pressed  him  to  confess  who  set  him  on 
to  do  such  a  bloody  act,  and  if  the  Puritans 
liad  no  hand  therem.  He  denied  they  had, 
and  so  he  did  to  the  last,  that  no  person 
whatsoever  knew  any  thing  of  his  intention 
or  purpose  to  kill  the  duke ;  that  he  revealed 
it  to  none  hving;  Doctor  Laud,  bishop  of 
London,  being  then  at  the  council-table,  told 
him,  if  he  would  not  confess  he  must  go  to 
the  rack.  Felton  replied,  if  it  must  be 
so  he  could  not  tell  whom  he  might  nominate 
in  the  extremity  of  torture,  and  if  what  lie 
should  say  then  must  go  for  truth,  he  could 
not  tell  whether  his  lunlship  ^meaninc  the 
bishop  of  London)  or  which  of  their  lorcEhips 
he  mipht  name,  for  torture  might  draw  uncx- 
poctedthings  from  him.  After  this  he  was 
asked  no  more  questions,  but  sent  back  to 
prison.  The  council  then  fell  into  debate, 
whether  by  the  law  of  the  land  they  could 
justify  the  putting  him  to  the  rack.  The 
king  being  at  the  council  said,  before  any 
such  thing  be  done,  let  the  advice  of  the 
judges  be  had  thereon,  whether  it  be  legal  or 
no :  and  afterwards  his  majesty,  on  the  13th 
November  4  Car.,  propounded  the  question 
to  sir  T.  Ricliardson,  lord  chief  justice  of  the 
Common  Picas,  to  be  propounded  to  all  the 
jtistices,  viz.  Felton,  now  a  prisoner  in  the 
lower,  having  confessed  that  he  killed  the 
duke  of  Buckingham,  and  said  he  was  induced 
to  this  partly  for  private  displeasure,  and 
partly  by  reason  of  a  remonstrance  in  parlia- 
ment, having  also  read  some  books  which  he 
said  defended  that  it  was  lawful  to  kill  an 
enemy  to  the  republic ;  the  question  thcrc- 
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fore  is.  whether  by  the  law  he  might  not  bf 
racked,  and  whether  there  were  any  law 
against  it?  for,  said  the  king,  if  it  might  be 
done  by  law,  he  would  not  use  his  prerogap- 
tive  in  this  point.  And  having  put  this  quefr* 
tion  to  the  lord  chief  justice,  the  king  com- 
manded him  to  demand  the  resolutions  of  all 
the  judges."  **  And  on  the  14th  of  Novem- 
ber all  the  judges  being  assembled  at  Ser- 
jeants' Inn,  in  Fleet-street,  agreed  iu  one, 
that  he  ought  not  by  the  law  to  be  tortured 
by  the  rack,  for  no  such  punishment  is 
known  or  allowed  by  our  law."  A  point  oa 
which  I  never  have  Raised  any  doubt 

Undoubtedly  the  punishment  of  torture  it 
not  known  to  our  law ;  but  the  auestioB 
would  have  been  very  different,  if  the  civil 
law  had  ever  been  introduced  into  England. 

The  answer  of  the  judges  is  confined  to  th^ 
case  put,  and  very  proper!;^  is,  that  by  the  law 
of  England  no  such  punishment  as  torture 
can  l>e  allowed.  It  seems  to  me,  then,  as  far 
as  the  authorities  gp,  that  not  one  of  them 
touches  the  question.  They  appear  to  be 
cases  in  which  the  consideration  is  confined 
to  the  custom  of  England,  and  there  being  n# 
such  custom  in  England  there  can  be  no  such 
law.  But,  independent  of  these  authorities, 
the  gentlemen  on  the  other  side  contend,  tliat 
on  general  grounds  and  principles,  the  aboli- 
tion of  torture  niust  be  understood,  whatever 
were  the  terms  of  the  capitulation  which  has 
taken  place.  I  do  not  think  Mr.  Garrow  re- 
ferred us  to  any  decided  case,  much  less  tp 
the  positive  enactment  of  any  statute ;  but  be 
contented  himself  with  stating  what  he 
deemed  a  parallel  case.  "  There  can,**  said 
he,  "  be  no  such  thing  as  slavery  in  Eng- 
land. The  moment  a  slave  puts  his  foot  on 
English  ground,  he  becomes  free."  I  admit 
it,  I  admit  that  the  case  is  parallel,  and  it 
leads  to  thb  conclusion — there  can  be  no 
such  thing  as  torture  tn  England,  But  ill 
order  to  make  it  applicable  to  his  argument, 
Mr.  Garrow  must  push  his  doctrine  to  this 
extent,  viz.  that  because  there  is  no  tor- 
ture in  England  there  can  be  no  torture  in 
any  other  country ;— he  must  contend,  that 
l)ecausc  slavery  cannot  exist  in  England, 
therefore  slavery  cannot  exist  in  the  colonies. 
If  his  doctrine,  that  because  there  is  no  tor- 
ture in  England  there  can  he  no  torture  in  a 
colonv  subject  to  England,  could  prevail,  it 
would  have  this  effect:  according  to  my 
learned  friend^s  analogy,  if  by  force  of  arms 
any  foreign  dominion  has  been  acquired,  for 
instance,  St.  Lucie,  Martinique,  or  any  other 
colony,  it  would  follow,  that  liccaubc  there 
was  no  slavery  in  England,  there  could  be 
none  in  those  colonies.  If  it  were  true, 
that  because  there  is  no  torture  in  England 
there  can  be  no  torture  in  Trinidad,  the  doc- 
trine and  the  principle  on  which  it  isfoundcd« 
would  let  loose  all  the  slaves  in  every  island 
that  ever  was  acquired  by  force  of  British 
arms.  It  seems  to  me,  that  the  argument 
built  upon  my  learned  friend's  anak>gy  tends 
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the  oihcr  yay,  triA  is  n^inst  liunsclf. 
**  TtwiT  c*n  bo  no  such  thing,"  nyt  niy 
Inrned  ftiend,  "u  slavery  in  England,  Init 
thne  Rmy  be  such  a  lliini;  as  slavery  in  the 
cohMiics,"  anil  I  say,  in  lifce  manner,  though 
then  can  be  no  such  a  thing  as  torlure  in 
Engluid,  there  niay  he  in  the  colonie*.  His 
illustraliun  establishes  nothing  for  hiniseir, 
but  is  directly  ti  variance  with  what  it  is 
meant  to  (ugiport. 

Upon  the  authorities  stated  hy  Mr.  Nolan 
I  have  already  observed.  I  admit  that  there 
is  one  cose,  in  which  the  duetrioc  has  been 
laid  dnwo,  that  nbatever  may  have  been  tlic 
law  of  the  conquered  country,  it  ceases  from 
the  moment  it  becomes  subject  to  Great  Bri- 
tain." I  am  far  from  wishing  to  spesic  other- 
wise llian  trith  reverence,  of  ihc  enlightened 
and  learned  person  who  gave  that  opinion  in 
tha  caio  of  Fabrigas  Ttrtut  Mostyn.  I  know 
that,  as  the  opinion  ol'  lord  chief  justice  Dc 
Crey,  it  is  entitled  to  great  weight ;  but  I  hope 
I  shall  not  be  told,  that  the  opinion  of  any 
judge,  nirijudicially  given,  without  any  ar- 
gument, is  to  decide  a  tjuestion  of  such  great 
puMic  importance  as  this  is. 

This  is  the  only  authority  in  favour  of  my 
learned  friends  that  can  ^  brought  to  bear 
upon  the  question,  and  I  must  admit  that  I 
am  not  able  to  distinguish  it  from  the  present 
case.  1  admit  that,  as  ^r  as  it  goes,  it  is  the 
opinion  of  chief  justice  De  Grey;  but  it 
is  the  opinion  of  the  learned  judge  on  a  ques- 
tion mAii'A  mi  not  judicially  ifforc  him. 
And  is  there  no  aiitliorily  on  the  other  side  ? 
There  is  an  authority  of  the  greatest  weight. 
It  is  well  known,  tli.it  up  to  the  time  of 
the  Union  hnlwren  Kngland  and  .Scotland, 
as  (be  civil  law  cunslllulrd  the  law  uf  Scot- 
land torture,  as  a  pait  of  that  law,  was  fre- 
quently applie<l.  Ill  bishop  Iluruet's  History 
of  his  own  'lime,  instances  of  torture  having 
l>cen  applied  are  ntcntioncd.  Will  the 
gentlemen  on  the  otiier  side  contend,  that 
torture  having  been  part  of  the  law  of  Scot- 
land, ceased  m  consequence  of  the  Union? 
Ttiey  annt  nilniit  that  it  did  not,  or  they 
must  assert  tliat  it  did.  If  they  admit  that 
it  did  not,  there  is  an  end  of  the  argument ; 
if  they  assert  tliat  it  did,  I  will  refute 
them  by  the  authority  of  the  legislature 
itself.  In  the  Articles  of  Union  tlicrc  is 
no  provision  with  respect  to  torttire,  I  niean 
in  the  act  passed  in  170fi;  but  in  1701!, 
ill  the  actf  whict)  passed  for  gl*ing  to  .Scut- 
land  several  provisions  in  cases  of  high  trea- 
son, there  is  an  exiitcss  provision,  tliat  from 
and  arterafulure  day—What?  Torlure  shall 
R  ease  in  Scotland;  thereby  admitting,  by  a 
Ic^slativedrilaratJon,  that  under  the  stipu- 
.ationsuf  the  Act  of  I'nion,  torture  continued 
(o  r  a  considerable  period  to  be  jiart  of  the  law 
of  Scotland,  and  iiny  Knglishman  going  into 
Scotland  would  have  liccii  liable  to  thcopera- 
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tion  of  that  law.  It  wai  lufiicred  to  continue 
prospectively;  for,  insteail  of  the  act  reciting 
that  torture  is  contrary  to  the  law  ofGod,  it 
does  nut  even  declare  that  it  was  aboliahed, 
hilt,  on  the  contrary,  it  continues  it  up  to  a 
future  time,  up  to  a  day  in  the  succeeding 
year;  and  therefore,  in  oi>poMtion  to  tlie 
mere  dictum  of  a  single  juage,  I  stand  upon 
the  broad  ground  of  a  legislative  declara- 
tion, which  proves  that  torture  was  the  law 
of  Scotland  afler  iLie  union  with  England, 
ind  that  it  would  have  continued  so  to  tlie 
present  time,  had  it  not  been  eipresslj^  abo- 
lished by  statute ;  and  it  is  a  curious  circont- 
stance,  that  upon  the  subject  of  the  ftime 
forte  tl  dure,  tliere  is  a  saving  in  the  act  in 
favour  of  this  mode  of  punishment  used  in 
England,  test  it  should  be  aholishetl. 

Then,  mf  lords,  as  to  this  great  coostitn- 
tionsl  quesLon,  which  is  as  grave  and  impor- 
tant a  question  as  ever  was  agitated,  I  ask 
whether  yuu  can  think  it  fitting,  that  it 
stiould  be  decided  on  a  motion  for  a  new  trial  t 
I  can  only  submit  to  your  lordships  that  the 
authorities  which  have  been  cilcdon  the  other 
side,  do  not  touch  the  question ;  and  that,  with 
the  exception  of  lord  chief  justice  De  Gr^^ 
opinion,  there  is  not  a  single  authority  whidi 
is  not  in  my  fnvoiir.  In  opposition  to  that 
dktum,  I  have  staled  to  you  a  legislative  ai»- 
thority,  by  which  torture  liad  been  permitted 
In  continue,  and  by  wliich  it  was  cipreisly 
abolished. 

I  have  thus  gone  through  all  that  I  desired 
to  state  on  this  part  of  the  case,  namely,  the 
question  of  the  abolition  of  torture  by  the 
cession  of  the  island;  end  t  now  come  to 
tlic  gnnd  and  main  question  on  which  I  ob- 
taineil  the  rule, — a  question  wliich,  with  res- 
(rect  to  gencRtI  Pieton,  is  of  more  import- 
ance than  any  other  part  of  the  case;  for  if  I 
am  riglit  on  this  point,  whatever  your  lord- 
ships' opinions  may  be  on  any  otlier,  it  is 
quite  impossible  that  general  I'icton  can  be 
convicted  on  a  second  trial.  I  will,  >vr  lie 
pvrpme  of  tAf  argumrat  onln,  concede  to  titc 
gentlemen  on  the  other  side,  that  1  am  per- 
leclty  mistaken  in  all  I  have  hitherto  endca- 
rourfd  to  maintain, 

I«td  Elleiihurfmgh. — I  am  obliged  to  go  to 
Giiilclliall  presently,  where  there  are  a  num- 
ber of  causes  standing  fur  trial;  I  should  be 
foriy  not  to  hear  you  go  through  your  new 
head  of  .-irgumcnl  al  ouc  and  the  same  time, 
and  I  therefore  tliiiik  you  liad  better  pau£o 
here. 

Mr.  Dallat — It  isccrtainlv  a  very  extensive 
subject,  and  1  am  afraid  will  occupy  a  consi- 
derable portion  of  the  attention  of  tlie  Court, 
It  is,  liuw  far  ^ncral  I'lcton  was  excusable, 
as  aciing  in  Bijudicial  capacity. 
[The argumenl  accprdinpl^  tlooii  nrcr  lillaju- 
luTt  rfuv.] 

Thnrulati,  iih  February,  1808. 
Mr.  Daltat,~~\\he»  yowi  lordships  last  ad- 
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journed  the  consideration  of  this  question^  I  I 
was  about  to  enter  upon  the  second  ground  | 
on  which  I  originally  obtained  the  nile  for  a 
new  trial,  viz.  that  supposing  the  defendant 
lo  have  acted  illegally,  but  not  maliciouslv,  in 
respect  to  the  act  done  and  complained  of, 
yet  that  act  having  been  done  in  the  course 
of  his  judicial  duty,  he  is  not  liable  to  a  civil 
action,  much  less  to  a  criminal  prosecution. 

In  order  to  let  in  this  head  ot  argument,  it 
is  necesmry  that  I  should  concede  to  the  gen- 
tlemen on  the  other  side  one  of  the  two  pro- 
positions which  they  have  maintained.  Both 
1  cannot  admit,  for  they  are  inconsistent; 
but  the  one  or  tne  other  will  serve  their  pur- 
pose. 

It  must  be  taken  for  the  mirposes  of  the 
present  argument,  that  no  law  authorizing 
torture  existed  at  the  time  of  the  cession  of 
the  island,  or  that  if  it  had  existed,  it  ceased  by 
the  operation  of  the  English  law,  and  what  is 
called  <*  the  principles  of  the  British  constitu- 
tion." The  question  will  then  depend  on  the 
illegulUy  of  the  act  done,  an  act  which  is  al- 
leged not  only  to  have  been  unlawful^  but 
makcwui.  On  the  other  hand,  it  must  be 
conceded  to  roe,  that— whether  the  defendant 
hiV  or  had  not  jurisdiction  (which  I  shall  ex- 
amine), or  whether  he  judged  rieht  or  wrong, 
— it  was  a  question  of  law,  to  be  decided  by 
the  competent  tribunal,  whether  by  tlie  exist- 
ing law  of  Spain  at  the  time  of  the  capture  of 
the  island,  torture  was  applicable,  and  that 
this  was  a  question  that  could  only  be  decided 
by  the  Spanish  law.  In  order  to  resolve  it 
one  way  or  the  other,  it  would  be  necessary 
to  refer  to  those  books  which  formed  the 
gukles  in  Spanish  courts  of  justice;  and  in 
order  to  determine  the  second  question,  t.  e. 
whether  it  ceased,  that  must  have  been  there 
made  a  question  to  be  decided  by  the  proper 
tribunal,  as  it  is  made  here  a  question  of  law 
for  your  consideration.  All  I  desire  to  as- 
sume is,  whether  he  had  jurisdiction  or  whe- 
ther he  had  not,  whether  he  decided  properly 
or  erroneously,  still  that  this  was  a  question 
of  law  for  the  proper  tribunal  to  determine. 
The  question  then  will  arise,  whether  (sup- 
posing the  decision  to  have  been  made  by  a 
coroiHitcnt  jurisdiction,  which  I  assume,  even 
though  it  should  turn  out  to  have  been  un- 
lawful) it  is  not  necessary  that  there  should 
have  been  malice.  The  learned  gentlemen 
on  the  other  side  admit  that  they  did  not 
contend,  either  at  the  trial  or  since,  that 
there  is  any  evidence  of  actual  malice;  and 
indeed  all  the  circuuistances  of  the  case,  in- 
dependent of  their  direct  admission,  preclude 
the  possibility  of  such  a  supposition. 

Tlie  prosecutrix  is  an  obscure  person,  in 
the  lowest  rank  of  life  (but  not  on  that  ac- 
count the  less  entitled  to  the  protection  of  the 
law,  for  the  law  knows  no  distinction  between 
the  high  and  the  low),  a  person  who,  from  her 
humble  situation,  was  not  likely  to  have  be- 
come obnoxious  lo  persons  in  power,  and 
least  of  all  to  the  individual  at  the  head  of 


the  government.  She  was  charged  with  a 
capital  offence,  was  taken  before  general  Pie* 
ton,  was  committed  to  take  her  trial,  and  the 
cognizance  of  the  case  was  referred  to  the  ma- 
gistrate of  ordinary  and  competent  jurisdie- 
tion,  without  any  objection  being  made.  In 
the  course  of  the  mvestigatioo  before  the 
ordinary  judge,  it  seemed  tu  him^  that  with  a 
view  to  ascertain  her  accomplices,  and  in 
order  to  discover  a  very  great  sum  of  money, 
it  might  be  desirable  to  inflict  a  slight  tortnrs 
upon  her.  she  having  confessed  bef  own 
guilt ;  and  in  consecjuence  of  that  he  trans- 
mitted to  general  Picton  a  representation  of 
the  case,  stating  that  it  was  not  competent 
for  him  to  amninister  torture  without  the 
sanction  of  the  superior  judge,  and  submitting 
to  him  that  this  was  a  case  in  which  torture 
would  be  properly  applied.  Upon  receiving 
this  representation,  all  that  (^nenl  Ptcton 
did,  was,  to  assent  to  the  propoaal ;  and  all  the 
knowledge  he  has  of  the  circumstances  sub- 
sequent to  that  proceeding,  is  what  he  has 
learnt  in  consequence  oi^  the  proceedinga 
which  have  taken  place  in  this  court 

This  then  is  a  case  in  which  all  the  facts 
preclude  maJice.  But  it  is  said,  that  express 
malice  is  not  necessary  to  be  proved;  for 
though  the  indictment  charges  the  act  to 
have  been  maliciously  done,  yet  malice  is  a 
legal  inference  from  the  illegality  of  the  act, 
and  therefore  it  is  not  necessary  that  there 
should  be  any  proof  of  express  malice,  for  the 
moment  the  act  is  proved  to  be  unlawful,  the 
law  will  imply  malice.  In  support  of  this  doc- 
trine we  have  been  referred  by  Mr.  Nolan  to 
the  case  of  the  Kine  aeainst  Woodfall,  5  Burr« 
2660,  in  which  lord  Mansfield  is  reported  to 
have  said,  that  malice  is  an  inference  of  law, 
and  that  there  is  no  necessity  for  anv  evi- 
dence of  express  malice ;  and  I  admit  that,  in 
consequence  of  a  great  many  decisions  and 
an  accumulation  of  precedents,  the  direction 
given  by  that  learned  judge  was  the  only  one 
that  could  then  be  given ;  but  I  was  surprised 
to  hear  Mr.  Nolan  cite  that  case  at  the  pre- 
sent day  as  applicable  to  any  subsequent  case; 
for  so  repugnant  was  the  doctrine  to  the  com- 
mon feelings  of  mankind  (I  do  not  mean  to 
the  superficial  observer,  but  to  the  most  en- 
lightened men  of  the  age*),  that  Mr.  Nolan 
well  knows,  that  williin  fifteen  years  an  actf 
passed  to  put  an  end  to  any  such  doctrine  or 
practice,  and  to  make  juries  competent ,  to 
take  into  consideration  the  whole  matter  in 
rssue  between  the  crown  and  the  accused,  to 
exercise  their  judgment  with  respect  to  the 
intention  of  the  defendant,  'and  to  acquit  or 
condemn,  on  a  full  consideration  ofthe  whole 
matter,  as  they  should  think  the  defendant 
innocent  or  guilty.  Therefore  the  only  use 
that  can  be  made  of  this  case  is  adverse  to 
the  proposition,  in  support  of  which  it  is  in- 

*  But  see  the  protest  aeainst  the  Libel  bill  in 
the  first  Volume  of  this  Continuation,  p.  306. 
t  3«  Geo.  3,^.  00. 
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troduccd ;  for  it  ihowi,  thai  when  the  doc- 
trine did  pmail,  it  wu  to  uniuppurted  by 
any  piinciple  of  reason  ttial  the  legislature 
feiiitiDCuinbenl  un  them  en  lire  ly  tu  put  an 
end  to  all  such  practice  id  fuiurc. 

Un  lookiug  more  closely  into  lliis  caw,  I 
find  it  givB*  mc  all  tltc  gmund  on  which  I 
vrisli  tu  stand  in  arguing  tno  present  ijucslion. 
The  doctrine  imputeil  to  lurd  Mansfield  is, 
llial  malice  may  be  implied  from  the  unlaws 
fulnass  uf  the  act ;  and  to  tliat  I  do  not  oIk 
jecU  1  admit,  Ihat  where  an  act  is  unlawful. 
It  is  fair  to  imply  that  it  was  done  with  an 
evil  purpose.  U  maif  or  maji  nvt  be  m,  but 
•ucli  is  the  ii^crtHCt  of  laa: :  but  il  ii  in- 
Jirtmee  only,  and  the  point  1  am  contending 
for  it,  that  supposing  malice  might  have 
been  iuferrcU,  siill  it  was  compclcnl  to  ec- 
Bcral  I'ictna  to  overliirn  tliat  iDfcrcnce,  by 
fubslantiating  a  defence  which  would  be  an 
n  law ;  and  therefore  I  object  to  the 


Lord  KUejderimclt—CKn  you  Tcpcl  the  in- 
ference of  malire,lc->tviog  the  iilcgalUy  of  the 
act  undisturbed  7 

Mr.  lialliu. — All  I  nwran  to  contend  ia 
this;  conceding  that  the  act  was  unlawfully 
done,  still  I  submit  thai  il  was  competent  lu 
general  I'icton  to  setup  that  whicli  wntihl  be 
a  delence  loan  unlawful  act,  as  part  of  liis  de- 
fence aninst  tills  charge. 

I  shall  clearly  sliuw,  in  tlie  course  of  th« 
aulhorities  I  have  to  slate,  that  tlieie  may  be 
a  defence  to  en  unlawl'ul  act — the  only  dn- 
fence  that  could  be,  wlicre  the  law  iuplici 
malice  from  the  illegality  ul' the  act. 


t."    iryoumcan  tltat  tliat  which  is  cltargcd 
unlawful  may  be  shown  not  lu  be  so,  it  I' 


...  [1  bo  an  tStt- 

veijicl  of  Ihc  Jury  on  the  ^Tounil  that  they  !  lual  defence  {  but  if  you  mean,  that  admitting 
have  found  the  defendant  guilty,  merely  ^m  |  the  act  to  be  unlawl'ul  it  cau  be  piirttJ,  that 


'i'he  pi  „  . 
tlie  case  of  tlie  King  apinst  Woodfall,  I  will 
atatfl  in  tlie  words  oTtbe  report.  Lord  Mans- 
field says :  "  [  told  the  jury  (as  I  have  from 
udispensable  duly  been  obligc<l  ro  (ell  every 
jurj',  npon  every  trial  of  tins  kind]  that  no 
pmof  uf  express  malice  ever  was  re(^uire<l, 
and  in  most  cMes  is  impossible  to  be  ciren." 
Then  he  saj's,  "  Ihat  the  verdict  finits  only 
what  the  Ulw  infers  from  the  fact;  therefore, 
t(f)er  convictiou,  a  defendant  may,  by  affida- 
vit, leasen  tbc  guilt." 

I  now  come  to  the  important  part  of  the 
jiulgraent  uf  lord  Mansfield,  on  which  I  mean 
lo  rely  in  support  of  my  jirescut  applicaliun 
to  the  Court.  The  learned  Judge  guca  on  Co 
Elate,"  thai  where  an  act  in  itself  indifTcrcnt, 
if  dune  with  a  nariicuhr  intent,  becomes  cri- 
minal ;  there  tnc  intern  nnist  be  nruvcd  and 
found:  but  where  Ihe  act  is  in  itself  unlawful, 
tlie  proof  of  justification  or  excuse  lies  on  the 
defendant;  ami  in  failure  thereof  the  law 
implies  a  criminal  intent."*  This  is  all  I 
contend  for.  1  admit  that  where  the  prose- 
cutor has  proved  an  unlawful  act,  the  law  will 
imply  nuuicc;  that  which  mu&t  be  implied,  is 
equivalent  to  nresumptivG  proof;  butitisini- 

Elieil  aalif,  and  tlic  cSect  is  merely  lu  shift  Ihe 
urthen  uf  pruof  from  one  party  to  the  other ; 
to  take  it  fiom  the .  prosecutor  and  impose  it 
on  Ihe  defendanl,  the  law  rurnisbing  the  pro- 
secutor with  a  legal  inference  in  his  favour. 
But  then  lord  I^lansfield  says,  that  it  is  com- 
petent  to  the  defends  [It— to  do   what? — to 

KIBUTTUE    IHFLIC4TIIIN    OF   UA  LICE  BV  CUI.\C 

iMTO  HIS  uEFENCc.  All  I  require  as  the  foun- 
dation uf  my  argument  is,  Ihdt  ns  the  law  im- 
plies malice,  inc  case  wlierc.the  law  ddt.'S 
imply  il,  iii  a  case  in  which  the  dcfcndunl 
ought  to  be  allowed  (u  ict  tip  thai  defence 
whkh  rill  diiproJX  it. 

'  S  Burr.  9GG7. 


I  wish  you  to  explain. 


to  contend  (and  I  Sliall  siibmil  a  great  num- 
ber of  aulhorilies  in  support  of  my  argumffl), 
Ihat  in  the  case  of  a  person  exercising  a  judi- 
cial authority,  it  is  a  defence  Ihat  Ihe  act  ar- 
rei^cd,  lhoug|li  unlawful,  was  done  in  the  ex- 
ercise of  his  judicial  functions;  nnd  I  shall 
contend  that  it  is  compelent  for  mc  lo  show 
that  such,  in  the  estimation  uf  all  persons 
conversant  with  ihe  law  of  Spain,  was  tlic  law 
of  Spain. 

Lord  KUenharongh. — Then  you  mean  to 
show,  that  the  act  done  was  not  a  crime ; 
that  it  was  nut  unlawfully  Uuiic. 

air.  Daliat. — M,¥  proposition  is  this  (and  I 
mean  to  illustrate  il  by  aulhorities).  (hat,  ait- 
miltiiig  ihc  act  tu  have  been  unlaw  iiilly  dune, 
slill  Ihe  moment  il  was  shown  to  be  done  by 
a  tribunil,  having  cunipetcnl  authority  tu 
judge  of  the  law,  nil  thai  gruund  Ibe  dulciid- 
ani  ought  to  have  been  ucquillcd. 

So  much  with  respect  tu  the  only  case 
stated  by  Mr.  Nolan,  who  sets  up  Ihe  ductiiiic 
of  lord  Mansfield  lo  show  thai,  ii|>uu  the 
mere  proof  of  the  illegality  of  an  uel,  a  de- 
fendant mu^l  be  convicted.  Uul  I  iipprthciiil 
the  dislinction,  in  point  uf  natural  justice,  lu 
be  perfectly  clear  and  plain.  I'he  funda- 
mental principle  upon  which  I  rely  is,  thai 
no  man  in  a  poblic  station,  and  upon  whunia 
public  iluly  is  cast,  (ni%l\i  tu  be  lound  guilty 
and  exposed  to  punishment,  fur  a  aiere  trroi  ; 
and  thuiigh  I  admit  that  there  are  many  caM^s 
which  show  Ihiit  ho  may  be  clvdly  rc^i(iiii.i- 
blc,  yet,  in  all  those  cases  a  di^inetiun  is 
taken  between  civil  and  criminal  respunsilii- 
lity,  and  therefore,  in  this  case,  thinigh  Ilie 
act  was  unlawful,  yet  if  it  was  done  from 
mere  errur  of  Judgment  general  I'icton  is  not 
tiablc'to  be  couvictcd  upon  a  criminal  cLargc. 


ire  to  sund— "  It  iscer-  ^y.  Justice  Inwrefice.— What  I  a  person 
ight  to  suffer  cnmina^  y  without  authority  taking  up  a  man  !  is  tUl 
nent;  but  it  is  cqua  y    no  offence?  -  •  *•  M»t 
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I  6nd  this  doctrine  pUtinly  and  distinctly  ''  seculor.     The  defendants  were  polieemf* 

■laid  down  in  one  of  the  cases  to  which  Mr.  '*  ficers,  but  had  no  warrant, 

Nolan, has  referred,  and  laid  down  too  by  an  **  Mr.  Ertkine^  for  the  defendants,  insistod 

auttiority  to  wliich  I  am  sure  the  gentlemen  **  that  tliere  was  no  ground  for  a  crimioiil 

on  the  other  side  will  not  object ;  1  mean  the  **  prosecution,  though  there  miclit  be  ground 

authorily  of  tliat  Jcarned  judge,  on  whose  ^  fur  an  action.    He  said,  the  distinction  wis 

dictum  they  rest  the  whole  of  their  case  —lord  ^  this,  that  you  may  recover  damages  for  llM 

chief  justice  De  Grev,  who,  in  the  case  of  Mil-  ^  wrong  you  have  suffered,  however  innocent 

lar  and  Scare,  lays  down  this  proposition.    It  ^  the  party  mieht  be  who  had  inflicted  it,  but 

will  be  found  in  2  Blackstone's  Reports  1141.  **  vou  cannot  cnarge  a  man  with  a  crime  who 

It  was  not  an  indictment,  but  it  was  an  ac-  **  had  no  sort  of  malice,  nor  any  motive  buf 

tion  of  trespass    and   false    imprisonment,  '' that  of  doing  his  duty  in  the  furtherance  of 

against  certain  commissioners  of  bankrupts,  "justice,  though  he  might  be  mistaken  In 

for  exceeding  their  authority,  and  the  judge  '*  what  he  had  done, 

doubted  whether  the  action  would  lie.    That  "  lord  Kenyan  was  of  this  opinion,  and 

learned  person  begins  his  judgment  with  this  ''  said,  that  though  the  case  was  not  actually 

fundamental  proposition  :  '*  It  is  certain,  that  *^  that  of  9^  fmh  purtuit  it  was  very  like  It, 

no  man  ouffhtto  suffer  ciminally  for  an  error  "  and  directed  an  acquittal.— N.  G. 

in  judgment ''—This  is  the  main  proposition  "  Mr.  Gi66f  was  for  the  prosecution.'* 
on  which  I  now  desire  to  stand — <*  It  is  cer- 
tain that  no  roan  ou 
for  an  error  in  judem 

just,  that  he  should  make  reparation  civilly  ''V^"T''i?),    .          .      t     .t   . 

ibr  the  damajre  that  other  persons  have  suf.  ,  }f^  EiUnbar^gJL-^U   that  case   to  be 

fered  by  such  his  error/'    Here  then  is  a  ^^^?  "  authority  >    Can  lord  Kcnyon.   or 

broad  and  luminous  line  of  distinction  drawn  ^ny  judge,  ever  have  said  that  a  police  officer, 

by  that  able  judge  in  the  case  referred  to  on  '''J^'Tk-  ^^S'lu^'  u^l"5  an  innocent  man 

Ike  other  side,  fetween  civil  and  criminal  re-  ?"^  ^^  *^"  l^,:  \}^^^^  '*  *?°"*^ appear  he  waa 

sjfensibility.    He  slates  what  common  reason  '"  ^''f?.^' **^?"  l^  excused  from  criminal  re* 

and  justice  would  suggest,  that  whatever  may  fPon^'bilitv  ?    W  hat  secuntv  would  the  sub  - 

te  the  case  as  to  mil  responsibility,  it  is  Ject  have  for  his  liberty   iftliatcould  be  law? 

certain  that  no  man  ought  to  bufitr  criminally  ^  '?pl^  ^^^^  "  "®  »"^^  ^^^  reported :  I  am 

foranfrror  in  judgment                              ^  quite  sure  the  learned  judge  could  never  have 

I  find  the  same  doctrine  laid  down  by  lord  ^  "®  "' 

Kenvon,  in  a  case  which  is  not  printed,  but  Mr.  Da//ai.p~Iam  not  stating  the  case  from 

of  which  a  note  has  been  furnished  me  bv  my  any  recollection  of  my  own,  but  I  am  stating 

learned  friend,  Mr.  Scarlett.    It  is  the  case  of  it  f«>m  the  note  of  a  gentleman,  of  whose 

the  King  against  Byrne,  1799.     This  was  an  accuracy  I  should  have  more  confidence  than 

indictment  for  an  assault  and  false  imprison-  of  my  own. 

ment :  it  therefore  imputed  to  the  de/endant  ^o^d  EUenhorough.^ms  is  not  a  judkitl 

an  unlawful  act,  and  the  only  question  one  error  but  the  error^f  a  common  police'^officer. 

would  think,  according  to  the  Jocmne  con-  j,  j^  ^^  ^^  3^^^  ^^^  ^^  j,  „^j  ^^  ^  crimiMMj 

l^hf^K*    luV^'!"  ''^^'''  ^'^""l  '^''^^'^  ^''?  ^^"^  «aWe  for  taking  up  an  innocent  man  without 

^^fyi^i^V^'/'^^^fr'iv   Now  let  us  see  ^^^^^j  I  do  not  know  on  what  the  securilj 

rndictmeSt       "''''               ^"^''''  "^"^      *  ^^  ^^  '"^>"'  ^*P^"^»'  '^  ^^»  ^  be  justified 

«  «;//;»».  ^f  r,.'Uk^ii    i^^—  t^j  r-— Mr.  jDoWoi,— I  am  not  slating  that  he  is 

^  at?SS^£  %^      ^^'  "^'^^'^'"y  responsible,  hut  only  tSat  he  is  not 

ojier  Trinity  Fcrm,  1799.  responsible  on  a  crimiJial  charge.  It  does  not 

«  The  King  v.  Bybme  and  others.  seem  to  be  denied,  that  if  such  a  case  was  de- 

''  This  was  an  indictment  for  an  assault  cided,  it  is  applicable  to  the  present  quc'stbn. 

**  and  false  imprisonment  on  prosecutor.    It  Whether  it  was  so  decided,  I  am  sure  yoii 

**  appeared  that  the  defendants  having  been  will  not,  after  the  note  from  which  I  liave 

*'  informed  of  a  robbery  of  the  Mint  and  of  stated  it,  conclude  one  wav  or  the  other.    It 

'*  the  description  of  the  person  suspected,  con*  can  at  a  future  time  be  capable  of  explanation : 

**  ceived  that  the  prosecutor  was  the  per-  it  can  easily  be   ascertained,  whether  lord 

*<son,  and  one  of  them  knowing  him,  tney  Kenyon  did  give  that  direction  to  the  jury 

**  went  in  the  ni^ht-time  to  his  lodgings,  took  which  appears  in  the  note  I  have  just  read. 

^'  him  from  his  bed,  and  carried  him  first  to  But,  subject  to  the  opinion  of  the  Court  (whose 

**  the  marine  police-office  in  Wapping,  and  af-  correction,  if  I  am  mistaken,  I  am  sure  I  feel 

*'  terwards,  there  being  no  justice  there,  to  as  sensibly  as  any  man  can),  I  desire  to  be 

**  the  house  of  a  person  who  had  given  them  distinctly  understood  as  maintaining  the  doch 

«*  the  description.  tine,  that  there  are  in  the  law  of  England 

*'  By  him  they  were  told,  that  the  prosecu-  many  cases,  which  show  that  a  man.  acting 

•*  tor  was  not  the  man,  though  he  answered  from  mere  error,  cannot  be  convictecl  upon  a 

**  in  every  particular  to  the  description,  except  criminal  charce.    The  fundamental  proposi- 

**  in  height^  wiicreupon  they  discharged  pro-  tion,  independent  of  those  cases,  upon  which 
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I  mean  to  rely,  \%  tliit :  iliat  ithcrc  tlw  luw 
bu  imfioMd  n  public  iluij  iinoii  any  man,  or 
whore  ttnrc  is  an  acl  to  be  ifi.nc  by  Itini  will) 
rercKDcc  to  the  nublic,  anil  the  law  has  nut 
clutlkEi]  oul  a  rule  Tor  his  conilucl,  wlicthcr 
it  be  in  nutter  uf  fact  or  liiw,  iriiappew  that 
he  acird  ertuiicously,  unit  not  iBaliciuuity,  be 
U  not  liable  to  malic  ccinipi-n»liun  even  in  a 
civil  action,  and  cDniequeotly  tliat  fur  a  mis- 
take in  matter  ul'  law  he  cannot  tic  liable  tu 
...  __  .^.| 

to  be  distinguished  frotu  cases  in  which  the 
giorty  has  legal  autlioriiy ;  but  I  am  only 
showing,  tlut  in  matters  ol'liicl,  where  b  mis- 
take ii  commilleil,  the  law  will  not  hold  the 
parly  liable  even  to  malic  com|)cnsatioii  in 
damages,  iinlcu  the  act  is  maliciously  done. 
Itii  in  this  Rispcct  I  apprehend  fthat  is,  in 
the  motive  wilii  which  the  act  is  ilune),  that 
the  distinction  cxinis  between  a  conimon  ac- 
tion of  irespasn,  and  an  action  founded  in 
malice. 

Ijord  Etlcythoroai'k. — Von  arf:;iie  to  the  ex- 
tent, tliut  every  iieruin  actiii;;  in  the  !>u|)po»L-<l 
diBcliarge  of  a  (lublic  duty,  if  he  act  ille- 
^ly,  but  from  men  error,  is  not  tiublc  lu  be 
iDiliclcd  t 

Ur.  Dallat^—Yot,  I  do.    The  first  case  I 

Kl  ii  the  cue  of  a  mistake  in  matter  of  fact, 
the  common  case  of  an  action  of  trcs|>as9, 
the  ri^ht  tu  recover  depends  on  the  illegality 
oftheact  done;  for  the  presnmptiun  is,  that 
cvei;  man  ought  lo  -  know  the  law  in  his  own 
ca*c,and  therefore  as  between  IwoindividuaU, 
who  arc  equally  innocent,  if  the  one  has  suf- 
fered damage  by  tlieactofthculher,  it  is  the 
rule  that  the  one  who  his  daninilini  vhall  re- 
ceive compcnsaliun.  Uut  the  rule  becomes 
dificTcnl  in  the  caiic  I  am  putting,  wheru  llicre 
is  a  public  duty  lo  bu  dischargeJ,  or  nn  act  to 
be  done  with  rclereiicc  tu  the  public  ;  and 
your  luitlships  know  very  well  that  iu  all  ac- 
tions for  a  malicious  prosecution 

Lord  ElUiiUyrough. — You  do  not,  in  laying 
down  your  i>ro|)osiiiun  with  such  latitude, 
o  recollect  the  cat«  where  an  iuforniiu 
~  r  cranting 

The  error  was  sanctioned  by 
;s  of  the  strongest  excuse,  but  it  was 
behl  distinctly,  that  having  acted  illegally, 
they  were  subject  tu  a  criminal  informatiun. 
Tlic  information  went  down,  and  was  alter* 
waids  reluctantly  abandoned. 

Mr.  Justice  I^B'Tcntc. — There  was  also  the 
«asc  of  the  King  against  Suinsbury  and 
another,  iniT.U.-isi.  Those caiics  seem  very 
much  toclash  with  the  generality  of  your  doc- 
Mr.  Dollai.—l  sitati  come  to  them  by-and- 
by,  as  exceptions. 

Iwai  stating,  that  in  all  acllnns  lor  malicious 
pniKtutuiua,  though  tUvic  ^LuuiU  have  liccu 


lion  was  filed  against  persons  fur  crantinj 
licences  after  the  time  fur  licencing  had  ex 
pircd.    "■'  .■       . .      - 


no  phibable  cause,  tlio  nialicc  must  be  c>- 
]ire!i>ly  niailcoiii ;  it  isinimateriullu  tliu|>ur- 
pusc,  that  if  the  charge  be  untcaKinablc,  you 
mutt  infer  malice;  in  every  case  wlicrc  it  is 
the  duty  of  a  person  to  prosecute,  iflic  should 
be  misiiihcn,  and  the  jury  are  not  satisfini 
that  it  wuK  nuliciuualy  done,  the  Court  will 
Hut  direct  the  jury  to  convict.  AVithuut  coins 
llirun"li  all  the  cases,  IlKrefore,  it  wo^l  be 
cnougn  to  stale,  that  tlic  inference  I  mean  lo 
deduce  from  them  universally,  ih,  tlut  wher- 
ever a  person  is  iu  a  situatiuu  iu  which  he  lia» 
iitmv  public  duty  tu  dichar^e,  ifit  should  turn 
nut  Ih^it  he  is  mi>tuken  m  what  he  Jue«, 
though  there  may  he  an  action  still  titut 
action  will  nut  lie  unites  the  ^u-t  is  malicious. 

I  come  now  to  a  class  of  coiea,  which  ap- 
pear lomc,rromtlicir  nature,  to  cojincclibem- 
selves  more  closely  with  the  present  ques- 
tion. Tito  tirst  are  actions  agamstretiiruiDg 
olTicers. 

Now,  your  lordshiiis  know  perfectly  well, 
tliat  whatever  the  doctrine  of  the  present  day 
may  be,  it  w:is  formerly  held  by  the  highest 
legal  authority,  that  tlie  situaliuii  of  a  tcltirn- 
ing  ollicer  was  a  judicial  situation  i  and  the 
question  ha'i  arisen,  wlivlhcr,  on  that  account, 
an  acliun  would  lie  agniiisl  a  returning  of- 
ficer. The  first  case  (passing  over  the  ca»e 
of  Neville  against  Stcuud,*  in  which  the 
Court  came  lo  norcsolutiun)  wasthecascof 
llarnardiston  and  Soamc.-f-  It  wa»  an  action 
brought  hv  sir  .Samuel  liunianlistoii  against 
the  blicriir'uf  Sufiolk.  He  had  been  a  caiuli- 
date  to  represent  the  county  of  Suffolk,  sod 
he  had  a  majority ofscvcnly-live voles;  yet 
the  shcrilllhoughl  lit  In  niAea  double  return, 
and  sir  Sainuu  llarnardiston  having  lieeti 
seated,  tills  action  was  brought  lor  the 
damages  sustained.  The  decluraliun  stattd, 
that  the  sheriff  did  it  midiciously :  tlie  de- 
fendant pIcuiU'd  not  guilty.  Now  here  we  have 
an  action  against  a  returning  officer,  confess- 
edly standing  in  a  judicial  situatiun,  and  for 
nn  acl  confessedly  wrongful ;  for  the  declara- 
tion  charged  the  return  to  Iiave  been  mali- 
ciously niaile,  and  in  consequence  of  thai,  the 
Jury  gave  a  verdict  for  ilic  plainiilT,  with 
UOu/.  damages.  A  motion  was  altcrwardi 
made  hy  the  defendant's  counsel  in  arrest  of 
judgment,  on  the  ground  that  the  acliun 
would  not  lie;  the  reasons  they  urged  were, 
that  the  question  was  only  cxaniinabiL'  in  tlw 
House  of  Commons;  anitlhatwhal  the  she - 
riffdid  he  did  as  judge  (which  is  what  I  am 
contending  for),  U'l  he  is  jiulge  of  the  tlci^ 
lion,  and  therefore  no  action  lies  against 
him 

To  which  it  was  answered  by  the  other  side, 
that  here  was  malice  and  fulsiiy  in  the  fberil), 
'  and  thereby  damage  and  charge  to  the  plain- 
tiff; and  in  reply  lo  llie  other  objection,  that 
the  shcriU'was  not  ajudpr,  but  a  mere  ininit- 
lcriotakclhc|ioll,of  which,  in  point  ufregula- 
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lity,  the  Houte  ofComroons  wasjadge.  Now, 
to  go  by  steps  : — the  argument  on  one  side  is, 
that  an  action  will  not  lie  aj^inst  a  sheriff  for  a 
wrongful  act,  though  maliciously  done,  because 
he  is  a  judge.  It  is  net  in  this  wav  : — no, 
he  is  not  a  judge  (which  admiit  that  if  he  wag 
a  judge  the  action  would  not  lie)^  but  a 
minister  to  take  the  poll,  of  which,  in  point 
of  regularity,  the  House  of  Commons  is  judge, 
to  which  body  it  is  his  duty  to  refer  it. 

This  motion  stood  over  till  the  next  term, 
^*  when  Hale  beine  in  court,  he,  Twysden  and 
Wylde ;  forasmuch  as  the  return  is  said  to 
htfaito  et  malitiosit  et  eA  iutentione,  to  put 
the  plaintiff  to  charge  and  expense,  and  so 
found  by  the  jury,  held  the  action  lay,  and 
gave  judgment  for  the  plaintiff,  Rainsford 
doubting.  Upon  this,  a  writ  of  error  was 
brousht  in  the  exchequer  chamber,''  where  by 
Norln  chief  justice  and  five  other  judges, 
against  two,  the  judgment  was  reversed 
upon  the  matter  in  law,  that  the  action  lies 
not. 

Now  here,  in  the  court  below,  in  the 
instance  of  a  returning  officer  doing  an  act 
found  to  have  been  malicious,  the  only 
foundation  of  the  judgment  was,  that  inas- 
much as  malice  was  charged,  and  malice 
found  by  the  jury,  for  that  reason  the  action 
was  properly  brought;  thereby  admitting 
that,  if  the  malice  had  not  been  charged 
or  round,  the  returning  officer  would  not 
have  been  liable.  The  judgment  in  the 
court  below  was,  that  this  action  was  properly 
brought ;  but  it  is  stated,  that  on  that  judg- 
ment there  was  a  writ  of  error  in  the  exche- 
quer chamber,  where  it  was  reversed,  and  that 
upon  that  reversal  there  was  a  writ  of  error 
in  parliament.    Your  lordship  will  find  the 

Endings  reported  much  at  length,  in  7 
-.  State  Trials,  430.  I  have  extracted  as 
as  it  is  material  for  me  to  state  to  the 
Court. 

Sir  Williagfi  Ellis  was  for  affirming  the 
judgment  below  ;  first,  on  the  ground  of  falsity 
andnialice,  and  secondly,  that  the  sheriff  was 
a  fniati/erta/ and  not  2l judicial  officer;*  so 
that  the  opinion  of  Judee  Ellis  was,  that  in  a 
case  where  malice  was  found,  the  action  could 
be  maintained ;  of  course  admitting,  that  if 
malice  had  not  been  found,  the  action  would 
not  lie;  but,  in  addition  to  that,  statine 
that  the  sheriff  was  a  minitterial  officer,  and 
therefore  admitting,  that  if  he  had  been  a 
judicial  officer  the  action  wOuld  not  lie.  Sir 
flobert  Atkvns  was  for  affirming  the  judg- 
ment, on  the  general  ground  that  the  law 
^ve  an  action  where  there  was  damage. 

The  argument  of  lord-chief-ju&tice  North 
against  the  action  is  in  these  words  :  ''  No 
action  will  lie  against  a  judee  for  what  he 
does  judicially,  though  it  should  be  h\d/aUi^, 

*  This  is  a  mistake ;  that  the  sheriff  was  a 
ministerial  and  not  a  judicial  officer  was  stated 
by  sir  Robert  Alkyns,  and  not  by  sir  W.  Ellis 
Vif/c  6  Howell's  State  Trials,  1090. 
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malHioii  et  tcientir  ;  as  appears  in  19  Rep., 
foL  84.  They  who  are  entrusted  to  juoge 
ought  to  be  free  from  vexation,  that  they  may 
determine  without  fear;  the  law  requires 
courage  in  a  judge,  and  therefore  the  law  pro- 
vides security  for  the  support  of  that  courage. " 
*''  The  arguments  urgeu  on  the  other  side  re- 
lated either  to  the  ingredients  or  circum- 
stances of  this  action,  or  to  the  foundation  or 
substance  of  it.  I  call  the  ingredients  and 
circumstances  of  the  action,  that  it  is  laid  with 
these  words  falsb^  malitioik,  deceptivif  et 
tcientir  ;  and  that  there  is  a  verdict  in  this 
case,  and  damages  are  found.  The  words 
faUo,  malitioU  et  deceptive,  will  sometimes 
make  a  thing  actionable  which  is  not  so  in  it- 
self, without  malice  proved,  though  there  be 
the  same  damage  to  the  party.  As  where  a 
man  causes  another  to  be  falsely  indicted, 
yet  if  it  be  not  malitiote,  no  action  lies:  though 
there  be  the  same  trouble,  charge,  and  damace 
in  the  one  case  as  in  the  other.  But  it  is  only 
where  a  man  is  a  voluntary  agent ;  for  if  a 
man  be  compellable  to  act,  you  cannot  molest 
him  upon  any  averment  of  malice ;" — ^Thi&  is 
exactly  the  point  for  which  I  am  contending, 
for  ceneral  Picton  was  compelled  to  act; 
and  being  compelled  to  act,  you  cannot  mo- 
lest him  on  an  averment  of  malice  ;— *^  As  if 
a  grand-juryman  causes  another  to  be  in- 
dicted, though  you  aver  malice,  you  cannot 
have  an  action  against  him.  So  for  a  witpess 
that  doth  testify,  or  a  judge  that  judgeth. " 
He  then  says,  '*  The  she:  iff  is  compellable  to 
|ict,  and  not  barely  as  a  minister  to  send  the 
indenture,  but  as  a  judge,  to  say  which  is  the 
major  part  of  the  due  electors ;  and  if  he  mis- 
takes, there  is  no  reason  it  should  subject  him 
to  an  action  upon  an  artificial  averment  of 
malkc.  **  He  winds  up  his  argument  by  say- 
inK,  **  As  for  the  rule  they  go  upon,  that 
where  falsity,  malice,  and  damage  do  con- 
cur, there  must  be  a  remedy,  I  confess  it  is 
true,  generally,  but  not  universally ;  for  it 
holds  not  in  the  case  of  a  judge,  nor  an  in- 
dictor,  nor  a  witness,  nor  of  words  that  im- 
port not  legal  slander,  though  they  are  found 
to  bring  damage,  as  I  have  shown  before ; 
and  the  reasons  that  exempt  these  cases  firom 
the  general  rule  have  the  same  force  in  tho 
case  at  bar.''  And  accordingly  thejuc^- 
ment  was  reversed.  Vaughan  C.  /•  and 
Turner  C.  B.,  were  of  the  same  opinion. 

*  Mr.  Justice  jLovrence.— Is  this  argument 
taken  fromthe  State  Trials  ? 

Mr.  Ballot. — ^Yes;  from  the  seventh  vo- 
lume of  Mr.  Harsrave's  edition. 

Eleven  years  after  this  case,  there  was  an- 
other of  the  same  sort :  that  of  Onslow  v. 
the  Bailiff  of  Uaslemere.  *  These  cases, 
I  submit,  show  that  the  sheriff  was  consi- 
dered a  judicial  officer,  and  as  such  was 
not  liable  for  any  act  done  by  him  in  the  exe- 
cution of  his  office. 

•  S3  Car.  «.  S  Vent.  37,  3  Lev.  39,  S.C. 
3  £ 


787J          48  GEORGE  III.               CastofThMOi  Pklon,  Big.--  [788 

Lord  EUenlhtnmLh. — Are  you  ««ire  of  a  tion,  for  h««ing  Joiie  an  act  ihit  wu  not  wiU 

casf,  in  which  lordKenvoD  puts  an  instance,  ful,  and  ihcrtfure  nut  inaliciou«. 

•hich  clearlv  shows  tJiat  he  did  not  consider  Your  lurdfthips  know  pcrrciliT  well,  that  on 

a  ihcriff  lu  le  a  hitiicial  c^Acer,  l.ul  merely  this  st alt uc  variuus  aciioLS  have  been  brought, 

a  mimUttrwi  one  }     \\\  delivering  his  judg-  There  was  seme  }ears  ago,  in  the  Cnaiiuoa 

nientin  the  case  of  Schinotli  against  IkiniMed  Fleas,  the   cx^  of  Sargeant  t.  Milward.* 

and  others  •  lord  Ktnvnn  observes  :  "  It  The  dcclirati  m  allej^cd  that  the  return  was 

might  at  IcaM  be  said  with  as  much  reason,  made  f^Uciv  and  maliciously,  and  the  jury 

tliat  a  sheriff  in  returning  members  to  parlia-  found  it  so,  and  there  was  a  verdict  for  tlie 

mcnt  is  a  judge  ;  and  ihunzh  in  Ashby  r.  plainlitf ;    but  if  tht*  jury  had  found  that  the 

White,  2  lord  Kavm.  043,  9J0,     Mr.  Jus-  return,  liicugh  falsely,  was  not  mahciously 

Iscc  Tow-vs  said  that  the  thcf;lT  was  yira  a  marie,  li.c  vcrd»Ll  niuft  have  been  in  favour 

judge,  lord  Holt  C.  J.  said,  he  was  ucUber  of  the  di.fi udont     In  ils::t  ta<e  the  defend- 

a  judge,  nor  any  tiling  like  a  judge.  ••  t  ^^\  V*  proved  to  |ia*e  acted  11  lalicionslpr, 

Mr.Dff//af.— ] 
eriy,  in  the  opiui 
the  sheriff  was  1 

fnitled  in  the  course  of  niy  argnment,  that  the  aflerVlTr  JuVtic'e^  i  Trosi^iitl  "iu- f  "meii 
thrriff  IS  not,  at  tl.is  day,  considered  as  a  ^j^^  ^^^.j-^^  i,,^^  ^^^  relurnin-  officer  of  the 
«ui^r  and  therefore  to  what  is  »lalcd  by  y^^,^Xi  of  Siita^h,  Drew  r.\ollun,t  in 
lordKenyon,  in  the  case  your  lord-hip  has  ^  hich"  the  case  of  <i»rgcanlr.  Mil  ward  was 
cited,  I  perfectly  accede.  brought  forwir.I.  Ihc  aitiua  against  the 
,  ^»  »»»e  ^»n«^  JO  ^^i'*:** }  ^^.  '«»"""?,  returuing  officer  of  the  borough  of  Mltash 
the  shcnff  whether  properly  or  improperly  ^^^  r„r%iuMn5  the  vote  of  the  plainuff,  a 
r*»  «>csidered  as  a  Mgo,  and  it  was  held  f„ehoUlcr  of  1  bursage  tenement  in  the 
that  no  action  would  lie  against  bim  tor  acts  borough,  at  the  election  in  17»6.  The  declaim, 
done  in  his  official  rapacity,  fccmafe  he  teas  ^j^^  ^„  jj.^  ^^^  ^^  j„  Sergeant  abd 
a  judge  It  will  be  material  lo  allcnd  to  jdilward.  The  case  wa?  tried  bv  a  special  jury, 
what  took  place  in  consequence  of  this  deci.  before  Mr.  Justice  Wilson.'  The  counsel 
Mon.  The  various  classes  ot  returning  offi-  ^^^  ^jj^  ,,1^^^  .  ^^  constitution  of  the  bo- 
rers were  very  numerous,  and  it  seemed  that  ^ugli,  de<lucing  from  thence  the  plaiotift\ 
no  action  would  he  against  them,  for  any  act,  ,;  i»^  ^^  ..^^^^  ^ul  declared,  at  the  same  time, 
even  though  malinouslv  done.  The  cases  ^^al  be  did  not  mean  to  charge  the  defendaut 
which  hadl)ecn  decided  constituted  the  law,  ^^^^  having  acted  from  any  malicious  mc 
and  therefore  an  act  of  parliament  to  apply  ^j^^  ;„  ^is  fefuj»al  to  admit  the  vole.  The  de- 
ft remedy  to  what  was  fell  to  be  a  very  fcdam's  tuunscl  objected  to  the  plaintitTs 
great  inconvenience  became  ncLCSsary.  Tlic  counsel  procetJing  with  the  evidence,  after 
act  of  r  and  0  Will!  ini  3rd  was  passed,  having  admitted  thallhe  defendant  had  dune 
which  pave  an  action  agamvi  tl.c  returning  nothin-  wilhillv  wrong,  but  had  acted  con- 
officer  tor  a  talse  return  ;  and  I  poini  out  this  formablv  lu  thcu^ai:c  of  the  last  Ihiilv  vears. 
to  show,  that  in  this  inMancc  in  which  the  le-  ^^j  ^  (^^^^  concurring  decisions  of  l-lection 
gislaturc  was  condemning  the  doctrine  of  the  committees,  and  ct  ntendcd  that  the  founda- 
courts  of  law,  Hicy  did  in  the  act  which  they  tionofthisaclion.  and  ofall  others  against  offi- 
passed  to  amend  the  law  in  future  uiih  re-  ^^^  ^^ „,^  ,^^^  j„  j,^^  execution  ot  Their  duly, 
specl  to  the  returning  officer,  make  him  haUe  ^as  a  wiliul  and  malicious  mi sfeazancc. 
only  for  a  return  wilrullv  lalse,  that  is,  mahci-  j^^^  ,^j^^„^j  -^  3^  ^^^^^  i^^ji^^j  ^^  ,^^  ^^^ 
ously  tdlse ;  for  that  whir h  is  wrongfully  and  ^^^^^^^ proceed  with  his  etidence  ;  but,  after 
knowingly  done,  is  malicious  y  done  :  and  ^  f„i,  ^^^.^^  ^f  ^j,  ^^e  counsel  on  both 
when  the  legislature  lnt^rpo^cd  the  only  in-  sides,  he  changed  his  opinion,  lie  said,  the 
stance  in  which  they  gave  a  right  of  action,  ^^^^^^  ^^  ^  °„j  3  ^Vjliiam  Srd,  chap.  7, 


wnicn  1  snail  do)  then  all  1  am  contending  i  inconsistent  to  suppose,  when  the  party 

ior  18,  that  he  would  not  be  liable  to  an  ac-    ^.j^J  j,  ^^^^^  interested  in  the  act,  and  most 
■■  injured  by  it,  cannot  recover  damages,  ex- 

cept it  be  wilful,  that  one  much  less  aggriev- 
*  6  T.  R.  6  \9.  ed,  and  who  has  less  interest  in  the  same 

f  See  to  ti.c  same  purport  the  judgment  '  transaction,  should  yet  be  more  favoured  in 
of  Lawrence  J.  ibid.     But  recently  a  con-  :  the  recovery  of  damages  ;  and  he  mentioned^ 
trary  opinion  has  been  strongly  expressed  at    for  this  purpose,  the  case  of  general  Bu»-goyne 
N'isi  l^rius,   by  Abbott  C.  J.,  m  the  caie  of    against  Moss,  the  mayor  of  l^rcsion,  which 

-iiUcn  T.  Morri*-.  J  Hi;.!:.  J^.  P.  C.  .'»r.7.  I ■ 

On    ll:.j    «!ii»jccl    tee   al-o    licywood    on'      •  2  Lud.  on  Flee.  243. 
'::>unly  Eleclionsi  47^,  Uai  edit.  I      t  1  East  j63.    9  Lud.  246,  S.  C. 
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was  an  action  for  a  fiilse  return,  tried  before 
lord  Bathurst;  and  the  jury,  being  of  opi- 
nion that,  in  the  execution  of  his  duty,  he 
had  acted  according  to  the  best  of  his 
judgment  and  not  maliciously,  gave  a  verdict 
for  the  defendant,  to  the  satisfaction  of  the 
Court. 

Now  I  should  be  ^lad  to  know,  whether 
these  are  cates,  in  which  it  could  have  been 
contended  that  an  indictment  could  have 
been  maintained  for  acts  that  were  not  mail- 
cbusly  done.  Mr.  Justice  Wilson  also  ob- 
served, that  lord-chief-justice  Holt,  in  the  re- 
port of  the  case  of  Ashby  and  White,  in  the 
iCing's-bench,  endeavours  to  establish  a  dif- 
ferent opinion,  vis.  that  the  action  lies  ^er- 
ally  for  the  mere  obstruction  of  the  right ; 
but  that  the  decision  of  the  House  of  Lords 
upon  the  case  was  founded  on  a  difierent  prin- 
ciple, viz.  the  unlawfulness  of  the  act;  and 
that  the  same  principle  was  enforced  in  the 
justification  which  the  House  of  Lords  pub- 
lished of  their  conduct,  which  it  was  suppos- 
ed was  drawn  up  by  the  chief  justice  himself. 
lie  said,  that  lord  chief-justice  Holt  stood 
single  in  this  opinion ;  but,  nowever,  he  would, 
in  deference  to  the  authority  of  so  great  a  name, 
direct  the  question  to  be  put  upon  the  re- 
cord in  the  form  of  a  special  verdict,  in  order 
to  have  it  solemnly  argued  and  determined,  if 
■the  leading  counsel  (the  present  Justice  Law- 
rence) for  the  plaintiff,  would  declare  his  own 
assent  to  the  proposition  uf  lord  Holt,  that 
the  action  could  oe  maintained.  It  is  then 
stated,  that  Lawrence  sergeant,  declining  to 
pledge  his  opinion  as  to  the  point  required^ 
the  plaintiff  was  nonsuited ;  and  no  steps  were 
afterwards  taken  to  set  aside  the  nonsuit. 
Now  all  these  are  cases,  in  which  in  the 
instance  of  a  returning  officer,  formeriy  con- 
sidered as  judicial,  but  now  considered  as  mi- 
nisterial, it  is  decided  that  he  is  not  liable  to  an 
action  for  damage,  unless  he  has  acted  mali- 
ciously ;  and  if  he  is  not  liable  to  an  action, 
k  fortiori^  he  cannot  t>e  subject  to  a  criminal 
prosecution. 

I  come  next  to  a  series  of  cases,  which 
more  ck)scly  connect  themselves  with  the 
present,  a  distinction  having  been  taken  as 
to  a  returning  officer  being  a  ministerial  and 
not  a  judicial  officer ;  I  allude  to  a  class  of 
cases^  with  respect  to  perM)ns  acting  solely  in 
a  judicial  capacity.  The  first  is  the  well-known 
case  of  Edward  Bushell,  as  reported  in 
Vaughan.  Two  persons,  of  the  names  of 
Penn  and  Mead,  had  been  indicted  for  a 
riotous  assembly.  It  appeared  they  were 
guilty  of  the  offence  charged,  and  therefore 
-the  judge  directed  the  jury  on  the  evidence  to 
convict  them.  The  jury  withdrew,  returned, 
and  found  the  defendants  not  guilty.  The 
Court  remonstrated,  and  sent  them  back; 
they  returned  again,  and  acouitted  the  defend- 
ants. The  Court  then  did  that  for  which  they 
had  no  authority,  and  which  by  law  they 
could  not  do,  viz.  put  a  fine  upon  them,  and 
then  on  non-payment  commiltttd  them ;  and 


the  question  arose  on  the  legality  of  this  com- 
mitment— of  this  act  so  done  by  a  judse  id  l^ii 
official  situation.  The  jurymen  wereorousht 
before  the  Court  of  Common  Pleas,  ny 
Habeas  Corpus,  aod  they  were  finally  dis- 
charged ;  the  Court  holdingthat  the  juoges  of 
Oyer  and  Terminer  had  no  right  to  commit, 
and  that  therefore  the  act  was  unlawfully 
done.  We  have  here,  therefore,  an  act 
unlawfully  done  by  a  person  invested  with 
judicial  authority  ;  and  I  will  state  those 
parts  of  the  judgment  which  I  mean  to  apply 
to  the  present  case  :  ^*  It  hath  been  said,  that 
*'  inttitutum  e$t  quod  non  inguiratur  de  disert* 
**  tione  judicii  :  that  the  court  of  sessions  in 
**  London  is  not  to  be  looked  upon  as  an  in- 
**  ferior  court,  having  all  the  judges  commis- 
"  sioners  :  that  the  Court,  havipc  heard  the 
**  evidence,  it  must  be  credited  that  the 
**  evidence  given  to  the  jury  of  the  fact  was 
"  clear,  and  not  to  be  doubted.  As  for  any 
'*  such  institution  pretended,  I  know  no  such, 
"  nor  believe  any  such,  as  it  was  applied  to 
**  the  present  cause  ;  but  taking  it  in  another, 
*'  and  in  the  true  sense,  I  admit  it  for  truth  : 
''  that  is,  when  the  king  hath  constituted  any 
'*  man  a  jud^  under  him,  his  ability,  parts. 
**  fitness  for  his  place,  are  not  to  be  reflected 
**  on,  censured,  defamed,  or  vilified  by  any 
"  other  person,  being  allowed  and  stamped 
*^  mrith  the  king's  approbation,  to  whom  only 
'*  it  belongs  to  judge  of  the  fitness  of 
**  his  ministers."  And  then  he  states,  **  If 
'^  any  man  thinks  that  a  person  concerned  in 
**  interest,  by  the  judgment,  action,  or  autbo- 
**  rity  exercised  upon  his  person  or  fortunes 
^  b V  a  judge,  must  submit  in  all,  or  any  of 
"  these,  to  the  implied  discretion  and  iin- 
**  erringness  of  his  judge,  without  seeking 
"  such  redress  as  the  law  allows  him,  it  is  a 
"  persuasion  against  common  reason,  the  le- 
"  ceived  law,  and  usase  both  of  this  king- 
**  dom,  and  almost  all  others.  '*  Then  he 
says,  **  If  a  court,  inferior  or  su{>erior,  hath 
*'  given  a  false  or  erroneous  judgment  ** 
(you  will  have  the  goodness  to  attend  to  this  ; 
Mr.  Justice  Vaughan  makesaclear  distinction): 
"  if  a  court  inferior  or  superior,  hath  given  a 
"  false  or  erroneous  judgment,  is  any  thing 
"  more  frequent  than"  —  to  do  —  what !  — 
"  to  reserve  such  judgments  by  writs  of  folse 
''  judgment,  of  error,  or  appeals,  according  to 
"  the  course  of  the  kingdom  ?  " 

Lord  Ellenborough, —  He  does  not  mean 
any  such  thing  :  he  is  referring  to  false  judg- 
ment iu  a  court  not  of  record. 

Mr.  DaUat.  —  What  I  mean  to  say  is,  that 
he  is  distinguishing  between  erroneous  aod 
corrupt  judgment. 

Jjord  Ellenborough.  — .He  is  talking  of  su- 
perior aod  inferior  courts.  Error  applies  to 
the  courts  of  record  ;  false  judgment  to  in- 
ferior courts. 

Mr.  Dalioi.  —  Give  mc  leave,  ll'rs  words 
are  :   ••  If  a  court,  inferior  or  5iipcriur,  hath 
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nven  a  hist  or  erroneous  judgment,  is  anv  ^  iin)»risonnieiit,  which  wasbrooghtby  tome  of 
"thing  more  frequent  than  to  reverse  such  '  the  jury  against  the  maror  and  rerorderof 
''judgments  by  writs  of  false  judgment,  of    the  citj  of  London,  foimdcd  on  this  unlawfiil 

'  ~  commitment,  and  therefore  it  was  an  action 

which  stood  not  on  an  abuse  of  authority,  but 
on  the  illegality  of  the  act.  In  1  Mod.,  p.  1 19, 
I  find  a  motion  made  by  sir  William  Jonea^ 
in  an  action  against  the  lord-mayor.  One  of 
the  jury  had  brought  an  action  against  them 
for  false  imprisonment;  and  liecause  the  plea 
was  long,  he  prayed  that  he  might  have  time 
to  plead.  Hale  chief  justice  said  :  **  I  speak 
my  mind  freely,  that  the  action  will  not  lie  ; 
fur  a  Certiorari  and  an  Habeas  Corpus,  where* 
by  the  body  and  proceedings  are  removed 
liillier,  arc  in  the  nature  of  a  Writ  of  Error ; 
and  in  the  case  of  an  erroneous  judgment  by 
&  judge,  which  is  reversed  by  a  Writ  of  Error, 
shall  the  party  have  an  action  of  false  impri- 
sonment against  the  judge  ?    No ;  nor  against 


"error,  or  appeals?**  The  next  sentence 
is  :  "  If  they  have  given  corrupt  and  dis* 
*^  honest  judgments,  tliey  have,  in  all  ages, 
**  been  complained  of  to  the  king  in  the  Star 
^  Chamber,  or  to  the  parliament. " 

Lord  £//«iiAorYiui?A.  —  The  word  "<  false"  i 
does  not  apply  to  the  subject. 

Mr.  DalUi.  ^  He  then  sUtes :  "  I  would 
"  know  whether  any  thing  is  more  common 
"  than  for  two  men,  students,  barristers,  or 
**  judges,  to  deduce  contrary  and  opposite 
"  conclusions  out  of  the  same  case  in  law  f 
**  And  is  there  any  diflercnce  that  two  men 
"  should  infer  distinct  conclusions  from  the 
**  same  testimony  ?  Is  any  thing  more  known 
**  than  that  the  same  author,  and  place  in 


"  that  author,  is  frequently  urged  to  main-  Ihe  officer  ifeither.  The  Habeas  Corpus  and 
**  tain  contrary  concliiMioiis,  und  the  decision  Writ  of  Error,  though  it  doth  make  void  the 
"  hard  which  is  in  the  right  ?  Is  any  thing  judgment,  it  duth  not  make  the  awarding  of 
"  more  frequent  in  the  controversies  of  rcli-  the  process  void  to  that  purpose,  and  themat- 
"  gion,  than  to  press  the  same  text  for  oppo-  \  ter  was  done  in  the  course  of  justice.  They 
"  site  tenets  ?  How  then  comes  it  to  pass,  will  have  but  a  cold  business  of  it  Tke 
"  that  two  persons  may  not  apprehend,  with  Habeas  Corpus  and  Certiorari  is  a  Writ  of 
"  reason  and  honest]^,  what  a  witness  or  '  llight,  the  highest  writ  the  party  can  brin^.  ** 
"  Qiany  say,  to  prove  m  the  understanding  of  —So  a  day  was  given  to  sliow  cause,  lim 
**  one  plainly  one  thing,  but  in  the  apprehen*  ,  question  came  on,  therefore,  in  the  first  in- 
"  tionoftheothcr,  clearly  the  contrary  thing?"  stance,  on  this  action  of  false  imprisonment. 
He  puts  this  very  instance  of  a  judge,  ;  against  the  persons  who  committed  the  jury 
student,  or  1>arristcr,  out  of  the  same  cases  in  without  authority:  The  first  account  we 
law  deducing  contrary  conclusions,  one  of  ,  have  of  it  is  upon  the  motion  for  time  to 
which  must  be  erroneous  ;  and  then  he  asks,  1  plead.    It  appears  there  was  a  motion  for 


—  where  any  men  having  done  so,  is  it  jus- 
tice that  *<  One  of  these  should  merit  fine 
*'  and  imprisonment,  because  he  doth  that 
"  which  lie  cannot  otherwise  do,  preserving 
'^  his  oath  and  integrity  }  "  Then  he  winds 
up  his  judgment  by  saying,  ''  That  the  vcr- 
*'  diet  of  a  jury  and  evidence  of  a  witness  are 
**  very  different  things,  in  the  truth  and  talse- 
"  hood  of  them  :  A  witness  swears  but  to 
^*  what  he  hath  heard  or  seen  generally,  or 
"  more  largely  to  what  has  fallen  under  his  '  judgment. 
"  senses  :  But  a  juryman  swears  to  what  he 
''  can  infer  and  conclude  from  the  testimoTiy 
'^  of  such  witness,  by  the  act  and  force  of  his 
'*  understanding,  to  be  the  fart  inquired  after, 
"  whirh  diAers  nothing  in  the  reason,  though 
"  much  in  the  punishment,  from  what  a 
''judge,  out  of  various  cases  considered  by 
'*  him,  infers  to  be  the  law  in  the  question 
**  before  him.  *' 


further  time,  in  Trinity  Term,  36th  Charles 
'ind.  It  is  reported  in  p.  184,  of  the 
same  book,  Ilamond  r.  Howell  recorder  of 
London,  Maynurd  moved  for  the  defend* 
an  Ik,  that  they  might  have  longer  time  to 
plead  ;  fur  a  rule  had  been  made  that  they 
fchuiild  plead  the  first  day  of  the  term :  ami 
the  court  declared  their  opinion,  that  no  ac- 
tion would  lie  ac^ainst  a  judge  fur  a  wrongful 
commitment,  any  more  than  for  an  erroneous 


Lonl  Ellcnhorough, — ^Tlie  present  is  a  case 
of  error  in  exceeding  the  limits  of  the  judge's 
jurisdiction,  not  of  error  in  a  matter  within 
ills  jurisdiction. 

Mr.  Dallas,  —  I  stated,  that  I  mean  to 
firove  it  (if  it  be  error)  to  be  error  within 
the  limits  of  general  Picton's  jurisdiction. 

In  consequence  of  this,  the  parties  were  dis- 
charged as  unlawfully  committed.  The  next 
;account  we  find  of  the  history  of  this  pro- 
ceeding is  in  an  action  of  trespass  and  lalse 


Lord  EUe.iborough.  —  No.  They  have  a 
power  to  commit  for  contempt ;  but  here 
tiiey  applied  their  ))owcr  to  Avrong  persons, 
under  circumstances  that  did  not  make  them 
the  objects  of  it. 

Mr.  Dallas. — Thry  acted  without  lawful 
authority.  You  will  find  a  further  report  of 
the  same  case  in  S  Mod.,  p.  218.  The 
defendant's  counsel  would  not  speak  to  the 
point,  **  whether  a  judge  can  fine  a  jury  for 
giving  a  verdict  contrary  to  evidence,  since 
the  case  was  so  lately  and  solemnly  re- 
solved b^  all  the  judges  of  England,  in 
Busheirs  case,  that  he  could  not  fine  a  jury 
for  so  doing.  But,  admit  a  judge  cannot  fine 
a  jury  ;  yet  if  he  do,  no  action  will  lie  against 
him  fur  so  doing,  because  it  is  done  as  a 
judge.** — Now  I  apply  this  for  the  purpose  of 
showing  that  no  action  or  indictment  will  lie 
agaiobt  a  judge  fur  an  unlawful  act  ixi  the 
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exercise  of  hSs  office ;  though  it  will  lie  ftgidntt 
other  persons,  it  will  not  against  a  judge.    I 
admit,  for  the  sake  of  ar£ument|  tlie  act  done 
hy  general  Pictontohave  beenan  unlawful  act, 
but  it  was  done  by  him  as  a  judge ;  and  then  I 
apply  the  ductrinein  this  way,  to  show  that  for 
such  unlawful   act,  no  indictment  will  lie 
against  a  judge.  The  Court  told  tlie  counsel "  he 
need  not  labour  this  point,  but  desired  to  hear 
the  argument  on  the  other  side,  what  could  l>e 
said  for  the  plaintiff."   It  was  ur^ed,  that  the 
action  would  lie*  and  the  foundation  was,  that 
the  act  was  unlawful ;  that  what  was  done 
was  not  warranted  by  the  commission,  and 
therefore  the  defendant   did  not  act  as  a 
jiidze.    "  And  this  difference  has  been  taken 
aoaallowcd,  that  in  the  case  ofan  officer  if 
the  Court  has  jurisdiction  of  the  case,  no  ac- 
tion will  lie  against  him  for  doing  what  is 
contrary  to  his  duty  ;  but  if  all  the  proceed- 
ings are  coram  non  jutUce,  and  so  void,  an 
action  will  lie."    He  puts  the  cause  of  judges 
not  acting  within  their  jurisdiction.    It  is  put 
in  argument,  but  the  Court  adverts  to  it  after- 
wards.   **  The  whole  Court  were  of  opinion, 
that  the  bringing  of  this  action  was  a  greater 
offence  than  the  fining  of  the  plaintiff,  and 
committing  him  for  non-payment,  and  that  it 
was  a  bold  attempt,  both  against  the  govern- 
ment and  justice  in  gcnenii.    The  Court  at 
the  Old  Bailey  had  jurisdiction  of  tlie  cause, 
and  might  try  it,  and  had  power  to  punish  a 
misdemeanor  in  the  jury  :  they  thought  it  to 
be  a  misdemeanor  in  the  jury  to  acquit  the 
prisoners,  which  in  truth   was  not  so,  and 
therefore  it  was  an  error  in  their  judgment,  for 
which  no  action  will  lie.     How  often  are 
judgments  in  this  court  reversed  in  the  King's 
Bench  ?    And  because  judges  have  been  mis- 
taken in  such  judgments,  must  that  needs  be 
against  Magna  Charta,  the  Petition  of  Right, 
and  the  liberty  of  the  subject  ?    These  are 
mighty  words  in  sound,  but  nothing  to  the 
matter.    There  hath  not  been  one  case  put, 
which  carries  any    resemblance    with  this. 
Those  of  justices  of  the  peace  and  mayors  of 
corporations   are   weak  instances ;    neither 
hath  any  authority  been  urged  of  an  action 
brought  against  a  judge  of  record,  for  doing 
any  thing  quatenut  a  judge.    That  offences  in 
jurymen  may  be  punished  without  present- 
ment,  is  no  new  doctrine ;  as  if  they  should 
cither  eat  or  drink  before  they  give  their  ver- 
dict, or  for  any  contempt  whatever  :  but  it  is 
a  new  doctrine  to  say,   if  a  fine  be  set  on 
a  juryman  at  the  Old  Bailey,  that  he  hath  no 
remedy  but  to  pay  it ;  for  a  certiorari  may  be 
bruugiit  to  remove  the  order  by  which  it  was 
imposed,  and  it  may  be  discliarged,  if  the 
Court  thinks  lit.     As  to  what  hath  been  ob- 
jected concerning  the  liberty  of  the  subject, 
that  is  abundantly  secured  by  the  law  already; 
a  judge  cannot  impose  a  fine  on  a  jurv  for 
giving  a  verdict  contrary  to  evidence.    If  he 
aoth  any  thing  uniustJy  or  corruptly,  com- 
plaint may  be  made  to  the  king,  in  whose 
uame  judgments  are  given,  and  the  judges  tre 
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by  him  delegated  to  do  justice ;  but  if  there 
be  error  in  their  judemeots,  as  here,  itis  void; 
and  therefore  the  oarons  of  the  Exchequer 
might  refuse  to  issue  process  upon  it ;  and 
there  needs  no  Writ  or  Error,  for  the  very 
estreats  will  be  vacated .  Though  the  defend- 
ants here  acted  erroneously,  yet  the  contraiy 
opinion  carried  great  colour  with  it  ;  because 
it  might  be  supposed  very  inconvenient  for 
the  iury  to  have  such  liberty,  as  to  give  wfist 
verdicts  they  please :  so  that,  though  th^ 
were  mistaken,  they  acted  judicially,  and  for 
that  reason  no  action  will  lie  against  the  de- 
fendant " 

I  have  been  the  more  particular  in  stating 
the  whole  of  this  judgment,  and  the  opipioa 
pronounced  by  the  Court,  because  it  is  a  case 
that  strongly  applies  to  the  situation  io 
which  general  Picton  stood.  I  am  admitting, 
for  the  purpose  of  the  argument,  that  general 
Picton  acted  erroneously;  but  when  you  consi- 
der what  was  the  opinion  of  every  lawyer  on  the 
island,  it  is  impossible  to  say,that  the  contrary 
opiniondidnot  carry  colour  with  it.  In  thiscase, 
as  in  the  case  of  the  action  brought  upon  the  un- 
lawful commitment  of  these  persons  by  a  j  edge 
who  had  no  authority,  I  submit  that  an  action 
could  not  be  maintained,  and  still  more,  that 
the  party  cannot  be  liable  to  a  criminal  prose- 
cution. 

The  case  of  Moslyn  v.  Fabrigas*  (in  Error) 
has,  however,  been  stated  on  the  other  side. 
It  really  appears  to  me,  that  when  that  case 
is  considered  it  is  an  authority  in  my  favour. 
It  was  an  action  brought  by  a  person  of  the 
name  of  Fabrigas  aga'mst  ffeneral  JVIostyn. 
It  was  not  brought  against  him  as  a  judge, 
but  as  governor  of  the  island,  and  the  coms- 
plaint  against  him  was,  that  he  had  banished 
the  plain  tiff  from  the  island  without  authority. 
To  this  action  there  was  a  plea  of  justifica- 
tion, and  the  fact  allegea  in  justificattoa 
was,  that  the  plaintiff  was  endeavouring  to 
excite  a  mutiny  in  the  island.  Upon  the 
trial  of  the  cause  evidence  was  not  given  to 
sustain  the  plea,  and  there  was  a  verdict  for 
the  plaintiff,  with  considerable  damam. 
It  was  not  pleaded  that  the  act  was  judicl* 
ally  done,  and  upon  the  argument  it  was  C019 
tended,  that  it  was  done  by  him  as  eovemor. 
Upon  giving  jud^ent,  lord  Mansfield  states, 
that  "  Nothing  is  so  clear,  as  that  in  an  «c^ 
tion  of  this  kind,  which  is  for  an  assault  and 
false  imprisonment,  the  defendant,  if  he  huB 
any  justification,  must  plead  it ;  and  there  is 
nothing  more  clear,  than  that  if  the  Court 
has  not  general  jurisdiction  of  the  matter,  he 
must  plead  to  the  jurisdiction,  and  he  cannot 
tske  advantage  of  it  on  the  general  issue. 
He  may  plead  that  he  did  it  as  judge  of  re- 
cord, and  that  will  be  a  justification."  He 
admits,  that  it  is  a  justification,  if  he  did  it  as 
a  judge  of  record.  If  a  man  has  done  a 
thmg  lawfully,  he  does  not  want  to  justify  it 

^  Cowper,  Idl.  SO  Uowell*s  SUte 
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At  ajudm,  it  ii  only  where  he  hai  acted  cr- 1  roaeouiii  and  not  malicioiM,  the  pmnn 
ronetMS^.  Lord  Mansfield  si^ys,  that  *'  If  lie  '  coairoiiting  it,  is  not  liable  to  a  prosecution ; 
did  it  erroneously,  be  may  plead  that  he  '  yet  there  are  authorities  which  show  that  in 
did  it  as  a  judge. "     He    says,  that  **  If ;  the  esse  of  a  nialicious  act  by  a  judge,  be 


he  had  pleaded  that  he  had  done  it  as  a 
Judfe,  though  it  was  in  a  foreign  country, 
yet  if  he  sat  in  a  court  of  justice,  and  subject 


he  a  juryman  or  not,  upon  an  averment  of 
malice  no  indictment  can  be  M»taiiied.  The 
first  authority  to  which  I  would  refer  is  if 


to  a  superior  review,  it  is  within  the  reason  of  Coke,  p.  S3,  the  case  of  Floyd  and  Barker, 
the  law  of  England,  which  says,  it  shall  be  a  '  It  was  resolved,  that  when  a  grand  inquest  in- 
jualification  of  the  fact  complained  of;  but  diets  one  of  murder  or  felony,  and  after  the 
that  must  be  plouled.  If  an  action  is  brought  I  party  is  acquitted,  yet  no  conspiracy  lies  for 
against  a  person    who  is  judge  of  record,  .  him  who  is  acquitted  against  the  indictorsfor 


he  must  lay  it  before  the  Court,  by  way  of 
justification,  that  he  was  judge ;  but  here 
no  such  matter  was  pleaded.  '*  Then  what  is 
the  residt  of  the  case  of  Mostyn  and  Fabrigas, 


this  ;  that  they  are  returue<l  by  the  slieriff  by 
process  of  law,  to  make  inquiry  of  oflfences 
u|Kin  their  oath,  and  it  is  for  the  service  of  I  tie 
kmg  and  commonwealth.    Then  he  states, 


but  this,  that,  in  point  of  law,  the  plaintiff  in  '  that  a  judge,  being  the  judge  of  assize,  or  a 
error  meant  to  say  this  was  unlawfully  done?  ,  Justice  of  the  peace,  or  any  judge,  being  jmlgc 
**  But, "  says  lord  Mansfield,  *'  lie  has  not  [  by  commission,  and  of  record,  and  swum  to 
pleaded  that  he  did  it  as  a  jud^e,  whu:h  ,  do  justice,  cannot  be  charged  with  a  consipi- 
would  be  a  justification,  nor  is  it  la  evidence  -.  racy,  for  that  which  he  did  openly  in  court. 


that  he  sat  as  judge  ;'*  and  lord  Mansfield  |  as  judge  or  justice  of  the  peace  ;  and  you  will 
destroys  all  dibtiiKitiun  between  judges  in  j  find  this  doctrine  thus  extensively  laid 
courts  of  rccortl,  and  those  where  no  sikIi  <  duwn,  that  where  a  partv  has  jurisdiction, 
courts  exist, and  lays  down  this  rule, that  in  the    whether  he  acts  as  a  judge  generally,  or  a 

'         '    juryman  especially,  whatever  IS  done  by  him 
in  the  course  of  justice,  he  is  not  liable  to  an 


case  of  an  act  done  by  a  judge,  where  it 
is  erroneously  done,  he  is  not  liable  to  an  ac- 


tion, and  much  less  to  a  criminal  prosecution. 
The  same  doctrine  is  held  in  tiie  only  re- 
maining case,  that  of  Millar  and  Seare.  * 
It  was  an  action  brought  agaiust  certain  com- 
missioners of  bankrupt,  k^  a  man  who  had 
been  committed  for  refusing  to  answer  ques- 
tions. The  action  was  founded  on  a  want  of 
jurisdiction  in  the  commissioners.  They 
were  persons  having  not  a  general,  but  a  spe- 
cial and  limited  authority,  and  the  court 
doubted  whether  an  action  would  lie;  and 
when  they  decided  ttiat  an  action  would  lie, 
the  distinction  was  drawn  between  special 
and  general  jiirisdiclion  :  ttiat  against  a 
judge  having  general  jurisdiction  an  action 
would  not  lie,  but  that  courts  of  s])cciul  and 
J  i  mi  ted  jurisdiction  are  protected  as  to  errors 
in  judgment,  only  while  acting  within  the  line 
of  their  authority.  Supposing  that  is  too  ex- 
tensively laid  down,  it  would  not  break  in 
upon  the  doctrine  I  am  cuntending  for.  With 
Respect  to  any  act  erroneously  done,  only 
show  that  it  was  done  by  a  person  acting  as  a 
judge,  and  the  law  says  the  party  shall  not  be 
liable  to  criminal  or  civil  responsibility. 

I  have  now  gone  through  all  the  authori- 
ties which  I  have  felt  it  incumbent  on  me,  in 
tlie  anxious  discharge  of  my  duty,  to  bring 
before  the  Court ;  and  I  would  quit  this  part 
of  the  case  with  only  observing,  that  on  the 
other  side,  not  a  single  instance  has  been  pro- 
duced of  an  indictment  against  any  person 
for  an  erroneous  act  in  the  course  of  his 
judicial  duty,  in  which  such  act  was  not  meU- 
ciouily  done.  If  necessary,  this  doctrine 
might  be  carried  farther  ;  but  all  I  am  an- 
xious to  do,  on  the  part  of  general  Picton,  is 
to  sustain  the  proposition,  that  if  an  act  is  er- 

*  2  SirW.  Black.  1141. 


action  on  any  averment  of  malice.  This  case, 
and  the  doctrine  of  it,  you  will  find  reciignized 
in  all  the  cases  to  which  I  have  referred  ; 
Ihishell's  case,  in  1st  and  Snd  Mod.,  aiul 
otiiers. 

In  Comberbach,  p.  1 16,  there  is  the  case  of 
Stowball  and  Ansell.  It  was  an  action  against 
ajuryman,  for  maliciously  indicting  the  plain- 
tiff of  barratry.  After  a  verdict  for  the  plain- 
tiff, it  was  moved  in  arrest  of  judgment  that 
the  action  did  not  lie.  For  the  plaintiff 
it  was  argued,  that  the  word  inaliciuu«1y 
would  maintain  the  action,  otherwise  it  did 
not  lie  ;  an  action  lies  against  a  judge  fur  a 
malicious  act.  But  it  was  answered  and 
resolved  by  the  Court,  that  the  action  did 
not  lie,  though  it  be  laid  maiicwuilji/. 

There  is  a  case  in  the  old  books,  that 
where  a  man  entered  into  a  conspiracy,  and 
was  afterwards  sworn  on  the  grand  jury,  that 
purged  the  conspirscy.  In  such  action 
brought  by  the  lord  Maxneld  against  Gravcnor, 
in  the  Exchequer,  the  defendant  pleaded 
that  he  was  ajuryman,  and  made  his  pre- 
sentment as  ajuryman,  upon  his  oath  ;  and 
although  the  declaration  was  malicitnttiif, 
yet  the  plea  was  held  good,  and  judgment 
was  given  that  the  plaintiff  should  take  no- 
thing by  his  bill.  Now  I  therefore  contend, — 
independent  of  the  ground  on  which  I  have 
argued,  tluit  if  the  defendant  in  this  case 
h;ul  been  let  into  his  defence,  it  would 
have  been  shown  that  the  act  was  not  ma- 
liciously done; — yet,  whether  malicious  or 
not,  I  contend,  that  on  the  more  extensive 
ground  on  which  I  have  put  the  case,  if  I 
make  out  that,  in  the  particular  instance, 
he  acted  as  a  judge,  and  exercised  judicial 
authority,  he  is' not  liable  to  an  action  on  any 
averncnt  of  mahce. 
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I  come  now  to  Uic  question  of  Juri8diclioD«  lo  Y(is  oujerty's  arms.     Now  let  ut  set  what, 

namely — whetlier,  if  general  Picton  was  a  was  the  judicial  power  he  was  invested  with' 

judge,  had  he,  as  such,  jurisdiction  of  the  par-  in  this  particuUur  instance.    I  have  shown, 

ticular  case  ?   And  I  shall,  lastly,  ciamine  the  that  he  had  judicial  power.    The  evidence  to 

particular  objection  on  the  other  side : — that,  which  I  sliall  refer  is  that  of  Begorrat  the . 

supposing  torture  to  be  the  law  of  the  island,  alcalde,  read  on  the  trial.    He  waji  asked, 

that  law  required  certain  requisites  and  for-  whether   it   was   with    his    sanction    that 

inalitics,  which  have  been  omitted.  the   torture   was    inflicted^  and    you  will 

To  bhuw  that  he  was  a  judge,  it  is  only  no-  find  him  stating,  throughout  his  evidence, 

ccssary  to  refer  to  the  powers  delegated  to  tliat  he  was  bound  to  consult  with  the  superior 

him  by  his  majesty's  instructions ;    it  is  not  tribunal,  and  that  thai  superior  tribunal  was 

necessary  that  he  should  be,  technically  speak-  general  Picton. 
ing.  a  iudge :  the  judicial  cha«cte^^^^^^  Lo^  ElUnicnmgk.~I>on  he  refer  to  u^T 

depend: »" '«'?  f."^^  °'J'»^''"»"^J  if'jE^  authority,  to  show  that,  in  the  absence  of  th^ 

wears ;  if  he  is  a  person  possessed  of  judicial  o..-,«^/  u^  ,„«.  *xKi;«Ji  *^  --.«.■,  *^  *u^  -.,«-.^ 

authority,  he  is,  Jkys  lord  Mansfield,  L  such,  ^^^'fJ^u^^.^V^,  ?**  ""^^"^  ^"^  '''^*'  ^"^  '*'^  ^^ 

entitled  to  protection.  Then  the  question  is,—  "^^  "»Dunai . 

was  general  Picton  constituted  a  judge  of  the        Mr.  J>a//*«.-*-Ile  says  that  the  answer  of 

island  of  Trinidad,  with  a  power  to  decide  civil  the  superior  tribunal  was,  that  she  should  be 

and  criminal  cases  ?— That  depends  upon  his  tortured.     Then  be  is  asked,  what  do  you' 

majesty's  instructions,  and  it  a  question  uf  mean  by  the  superior  tribunal  ?  his  answer  is, 

fact.  his  excellency  general  Picton. 


that  torturl  should  be  inflicted,  and  that  the    |  ^  !?' S^i?  ^     ^'  ^ 

law  did  not  cease  by  the  cession  of  the  island    "*®  ^pan«»  »aw  f 


to  the  British  arms.    Here  again,  I  must  pro-  Mr.  Dallat. — His  nvyesty's  instructions  uxep 

lest  against  the  regularity  of  discussing  whe-  that  the  laws  shall  continue  as  befiire;  and, 

ther  it  was  properly,  or  improperlv,  the  law  the  evidence  is.  that  the  appeal  had  been  to 

of  the  island.    If  it  was  the  law  of  the  island  the  audience  of  Caraccas.    But  the  transfer  of 

(and  I  am  now  to  take  it  for  granted  that  it  sovereignty  put  an  end  to  the  appeal,  and 

was)  had  general  Picton  jurisdiction  ?   that  is  the  jurisdiction  of  the  audience  of  Caraccas 

a  question  of  fact,  to  be  decided  by  the  jury,  ceased. 

I  fthequcslion  depends  upon  the  law  of  Spain,  ^o^  EUcnhartn,gh.-Doe»  it  follow,  that 

n^nfi^r^  r,Sl  i  J*lf  «??„   f.  i^  .h^JS*  «"H'«n»y  of  ihe  auSieue.  of  Caraccas,  that, 

i;rntTtVe'juirt^^&n't]ri*;^;s  ri-r^iiiir^^-''^'^'*'"*^'^ 

therefore  the  question  of  jurisdiction  does  not  J^        S^           * 

arise,  for  it  was  a  question  to  be  submitted  lo  Mr.  Dallat.^^l  should    really   hope   and 

the  jury,  and  it  has  not  been  submitted  *to  trust—and  I  submit  it  to  the  Court  with  great 

them.    But  I  am  willing,  for  the  argument's  humility— that  in  a  criminal  case,  as  this  it, 

sake,  to  assume  that  it  comes  fairly  Mfore  the  general  Picton  will  have  the  bdaefit  of  the 

Court,  as  if  it  was  on  a  special  verdict;   and  rule  of  law,  that  what  is  done  by  a  puUic 

now  let  us  see  what  is  the  evidence.  The  first  officer  shall  be  presumed  to  be  right. 

piece  of  evidence  is  the  instructions  to  general  When  the  testimony  before  the  Court  is, 

Picton,  after  the  surrender  of  the  islai]^  to  sir  that  as  being  the  superior  tribunal  he  htA 

lUlph  Abercrombie.    liis  majesty's  instruc-  jurisdiction  and  that  evidence  is  not  impeach* 

tions  state,  that ''  the  same  courts  of  judica*  ed,  I  do  trust  that  it  will  not  be  prestnned  m  . 

ture  which  subsisted  in  the  said  island  pre-  opposition  to  the  evidence  that  ne  had  not 

vious  to  the  surrender  thereof  to  us,  shall,  for  jurisdiction. 

the  present,  be  continued  in  the  exercise  of  t^_,|  rn^t^^^k      v^.  .t^  .MntMi.**  i^ 

Spanish  governor,  shall  be  exercised  by  you,  **~*™  ^«**«*  *°  **^«  governor, 

our  governor,  in  like  manner  as  the  same  Mr.  Dalla$, — I  relv  oo    the   extracts  of' 

were  exercised  previous  to  the  surrender  of  the  Spanish   laws,   the   testimony  of  one 

the  said  island."    Here  then,  general  Picton  of  the    witnesses,     and    of  -Begomt    the 

is  invested,  eo  nomine,  with  judicial  power  judge.    Begorrat  is  asked,  ^  you  consulted 

precisely  of  the  same  description  as  that  which  ■        ' 

existed  previous  to  the  surrender  of  the  island  *  Y'uU  anii  p.  M6. 
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tenml  Pfdon,  m  superior  tribona],  and 
Uien  beiOK  no  graduated  advocate  to  ap- 
peal to?*'  Hit  answer  \%  ^  yet;  because  it 
«as  the  rule  of  law."— Question :  **  Had 
there  been  a  graduated  advocate  prescnty 
would  not  the  appeal  to  general  Picton  have 
been  unnecessary?"— Answer:  **  1  would 
have  been  obliged  to  have  gone  throiich  the 
business  with  the  assessor,  till  the  definitive 
aentence ;  but  I  should  have  been  unable  to 
have  put  the  sentence  in  execution  without 
the  authority  and  confirmation  of  the  superior 
tribunal.*'*  Ilia  evidence  wu,  that  the  superior 
tribunal  was  general  Picton,  and  that  evidence 
was  not  contradicted  on  the  part  of  the  prose- 
cution. 

Lord  ElUnhoroMgh, — It  is  not  g^lvcn  as  his 
evidence  of  a  fact,  out  as  his  opinion  as  to  a 
consequence  of  law.  He  tells  us,  that  because 
there  could  bo  no  resort  to  the  audience 
of  Curaccas,  the  governor  was  the  superior 
tribunal. 

Mr.  D^liat. — T  take  it,  that  where  there 
is  no  jjraduatcd  advocate,  the  appeal  is  to  the 
superior  tribunal ;  and  it  appears  to  me,  that 
general  Piclon  was  the  superior  tribunal. 

The  appeal  was  made  to  him ;  and  if  he 
was  mistaken,  it  was  error  only  in  a  judicial 
oflieer.  I  submit,  therefore,  on  these 
grounds,  that  ho  had  judicial  authorltv,  and 
that  his  authority  was  uf  general  iurisdiction; 
for  it  will  not  be  contended  that  the  authority 
of  the  governor  cuuld  lie  special  and  circum- 
icribcu.  His  authority  stands  in  opposition 
to  a  special  and  limited  Jurisdiction  at  the 
common  law,  which  is  subject  to  a  court  hav- 
ing superior  aiilhority.  A  writ  of  prohibition 
will  go  to  a  court  of  limited  jurisdiction,  if  it 
extxcdsits  authority,  or  a  writ  of  procedendo 
with  respect  lu  mutters  within  its  iurisdiction  ; 
but  I  should  be  glad  to  know,  what  court  in 
the  island  could  have  commanded  gencml 
Picton  to  have  proceedcil,  or  have  restrained 
him  from  proceeding?  therefore,  the  moment 
it  is  made  out  that  he  had  jurisdiction,  it  fol- 
lows that  he  had  general  jurisdiction. 

Lord  £//ca^roii^A.— The  only  evidence  you 
have  had  is  the  case  of  Francisco  the  negro. 
There  the  judge  did  not  proceed  himself,  but 
it  was  a  matter  of  reference  to  the  audience  of 
Caraccas. 

Mr.  Dallat. — ^The  only  answer  I  can  give 
is,  that  tlie  audience  of  Caraccas  existed 
then. 

Lord  Ellcnhorcttgh, — But  would  the  ab- 
aeiice  of  a  superior  court  throw  upon  the  in- 
ferior the  exercise  of  its  power  ?  suppose  the 
court  of  appeal  from  the  judgment  of  this 
court  were  abolislicd,  would  the  functions  of 
the  court  of  appeal,  by  intendment  of  law  de- 
volve upon  us  f 

Mr.  i)«//«i,— The  exercise  of  the  power 
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I  of  the  audience  of  Caraccas  was  vested  in 
;  general  Picton  by  the  instructions  of  bis  ma- 

Lord  Elienborough. — He  was  not  by  his 
;  majesty's  instructions  invested  witti  a  hi|jher 
,  authority  than  had  l)een    exercised    l>etore. 

I  should  wi«h  you  to  turn  your  attention  to 

this  part  of  the  question. 

{  Mr.  Daltai. — A  learned  friend  has  sticgested 
to  me  another  part  of  his  majesty's  instruc- 
tions. It  states,  **  that  all  the  powers  of  the 
executive  government  as  well  civil  as  military 
shall  lie  ve&te<l  solely  in  you,  and  that  such 
powers  as  were  heretofore  exercised  by 
I  any  person  or  persons  separately,  or  in 
•  lonjunctioD,  shall  belong  solely  to  you,"*  &c, 
&c. 

Lord  EUenhorough. — Does  that  relate  to 
any  tiling  but  cxeculive  power  ? 

Mr.  Datloi, — I  submit,  in  this  case,  that 
general  Picton  had  general  jurisdiction.  The 
question  undoubtedly  is,  whether  he  had  au- 
thority in  the  particular  instance.  It  is  clear 
that  having  a  criminal  jurisdiction,  he 
had  jurisdiction  as  to  place;  for  the  of- 
fence committed  is  within  the  limits  of 
his  authority.  It  is  clear,  also,  that  he  had 
jurisdiction  as  to  person ;  for  the  prisoner  wa5 
living  there  subject  to  his  authority.  lie  had 
jurisdiction  as  to  the  subject  matter ;  for  it 
was  criminal  matter.  The  only  question  is, 
whether  he  had  a  right  to  inquire  at  the  mo« 
roent?  which  I  contend  he  had. 

Supposing  I  have  succeeded  in  convincing 
the  Court  that  he  had  general  jurisdiction, 
and  that  he  was  the  proper  tribunal  to 
decide,  still  it  remains  tor  ine  to  consider  the 
other  objections.  And,  in  the  first  place,  that, 
supposing  the  infliction  of  torture  to  have 
been  the  law  of  the  island,  with  respect  to 
persons  above  a  certain  age,  still  that  this 
girl  was  under  the  a^e  of  fourteen,  and 
therefore  was  exempt  from  the  operation  of 
the  law :  secondly,  that  she  should  have  had 
a  person  to  defend  her,  which  she  had  not : 
and,  in  addition  to  these  objections,  they  say 
that  genera]  Picton  by  the  course  he  adopted 
deprived  her  of  her  appeal.  I  deny  every 
one  of  these  propositions  in  point  of  fact;  and 
admitting  them  in  point  of  fact.  I  deny  the 
inference  from  them  in  point  of  law. 

The  first  objection  made  is,  that  the  party, 
at  the  time  the  torture  was  inflicted,  was  un- 
der the  age  of  fourteen  years.  Why,  my  lord, 
that  is  a  question  of  fact:  it  depends,  in  this 
case,  on  contradictory  evidence;  and,  if  it  had 
been  important  for  tiic  purpose  of  making 
out  and  sustaining  the  case  on  the  part  of  the 

Krosecutiou,  it  was  incumbent  on  them  to 
ave  proved  it.  But,  I  should  be  glad  to 
know,  in  what  part  of  the  case  reported  by 
his  lordship,  there  is  any  thing  upon  the  evi- 
dence to  show,  that  whether  ^lie  was  fourteen 
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years  or  not  was  made  a  question  on  the  trial. 
It*  the  question  hmA  been  gone  into,  it  would 
havebeen  the  subject  ofcontradiclory  evidence, 
between  which  the  jury  must  have  decided, 
there  being  a  great  deal  of  evidence  that  she 
was  above  fourteen  years.  The  mother  swears 
that  her  daughter  was  of  the  age  often  years 
when  she  was  put  upon  the  piquet;  the 
person  with  whom  she  lived  proved  that  she 
nad  been  with  him  three  years;  so  that  she 
must  only  have  been,  according  to  tliat  ac- 
count, seven  when  she  became  his  concubine. 
Hie  probability  of  that  evidence  would  have 
been  a  question  for  the  jury.  Besides,  his 
lordship  asked  whether  any  point  was  intend- 
ed to  be  made  as  to  her  age  ?  to  which  Mr. 
Garrowsaid,  No.*  The  point  thereforoi  on 
the  trial,  was  abandoned. 

But,  at  any  rate,  was  this  a  matter  for  co- 
neral  ricton*s jurisdiction?  Should  not  the 
exception  have  been  relied  on  by  the  party 
herself?  Yet  no  such  oucstion  was  made. 
Why  is  it  to  be  taken,  tiiat  general  Picton 
was  the  man  who  ought  to  have  inquired  into 
all  the  preliminary  circumstanccsas  to  her  age? 

No  such  point  was  made  upon  the  trial ;  and 
ifit  had,  it  would  have  appeared  under  the  man- 
damus that  she  was  above  the  age  of  fourteen. 

Lord  Ellenborou^h. — I  do  not  recollect. 
I  dare  say  you  are  right  in  staling  that  it  was 
formally  abandoned,  that  the  point  was  not 
made. 

Mr.  D«/^i.— We  were  reading  evidence, 
when  your  lordship  said,  "  there  is  no  point 
made  about  her  age,  is  there  V  To  which  Mr. 
Oanrow  replied  in  the  negative.f 

The  next  point  is,  that  snc  had  no  person  ap- 
pointed to  defend  her,  and  that  Bcgorrat  did  not 
do  what  was  necessary  in  that  rcspect.But,  in 
pohit  of  fact,  the  evidence  is  the  other  way : 
I  will  state  what  was  the  evidence  taken 
under  the  mandamus.  This  is  the  testimony 
of  De  Castro.— Qiiebtion  twcnty-bixth :  *'  Will 
the  proceedings  show  whether  there  was  a 
defensor  or  not  ? — Yes.  [The  witness  turned 
to  the  proceedings,  and  pointed  out  p.  43  and 
44  of  the  Exhibit  B,  which,  he  said,  contained 
the  act  by  which  Don  Farfan  orders  Luisa 
Calderon  to  be  noti6ed  to  appoint  a  defensor, 
and  which  refers  to  a  former  act  of  Begorrat, 
who  had  ordered  the  same.]"  He  is  then 
asked :  '*  Was  she  entitled  to  a  defensor's 
being  present  during  the  time  of  her  being  on 
the  picquct?"  Answer:  *•  lie  ought  not  to 
have  been  present,  but  he  ought  to  have  as- 
sisted at  her  being  sworn.'*^ 

So  that  here  is  evidence  of  an  act  of  court 
appointing  a  defensor  to  this  person,  before 
she  was  actually  put  to  the  torture.  1  admit 
that  she  had  none.  Why?  Because  she  had 
applied  to  four  persons,  who  had  refused: 
But  I  think  it  will  hardly  be  contended,  that 
it  was  incumbent  on  the  judge  to  find  a  per- 
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son  to  defend  her,  and  to  make  him  attetkf 
her  too.  It  was  not  his  fault  that  a  dcfensoi' 
did  not  attend. 

Then  what  becomes  of  the  remaining  part 
of  the  case,  that  slie  was  deprived-  of  her  nsht 
of  appeal?  First,  it  is  not  contended  tliaC 
she  clid  appeal.  I  admit  tliat  the  right  of  ap- 
peal was  from  general  I^cton  to  his  majesty 
in  council;  but,  supposing,  that  the  conduet 
of  general  Picton  was  irregular,  what  then  f 
The  party  ought  to  have  appealed ;  and  if  no 
appeal  was  interposed,  will  it  be  said,  that  Aif 
should  have  remitted  the  cause  to  any  tribu- 
nal here?  I  therefore  submit,  that  there  is 
no  pretence  for  sayine  there  was  any  irregu- 
larity in  the  proceedings,  from  their  com- 
mencement to  their  close.  There  being  then 
no  foundation  for  these  objections,  I  might 
stop  here ;  but  even  if  tliey  were  well  found- 
ed, what  would  be  the  consequence  in  point 
of  law  ?  I  have  stated,  that  governor  Picton 
had  general  jurisdiction.  The  line  is  drawn 
between  a  court  having  general  jurisdiction 
and  a  court  having  only  Imiited  jurisdiction. 
In  the  case  of  the  latter  the  judges  are  .only 
protected  while  acting  within  the  liniilt  ot 
their  authority ;  but,  in  the  other  case  the 
protection  is  general  in  all  instances,  and  the 
judges  are  not  liable  to  any  action  or  indict* 
meut.  I  will  only  point  out  one  or  two  aiH 
thorilies;  the  first  is  10  Coke,  p.  76. 

Lord  EUenhormigh, — I  should  be  sorry  to 
abridge  any  thing  jrou  wish  to  say,  but  I  am 
obliged  to  go  to  Guildhall.  If  you  think  your 
argument  will  be  much  longer,  we  had  better 
hear  the  remainder  another  day. 

Mr.  Da//«.— I  will  not  trespass  much 
longer  on  the  time  of  the  Court :  indeed,  my 
strength  is  at  present  too  much  exhausted  to 
permit  me.  I  was  referring  your  lordships  tu 
10  Coke,  p.  76.  It  was  resolved,  that  the  ■&> 
tion  well  lies  against  the  defendants  (it  was  an 
action  against  the  officers  of  the  Marshalseii 
court),  and  a  dificrence  was  taken  when  H 
court  has  jurisdiction  of  the  cause,  and  pro- 
ceeds iHverto  ordincy  or  erroneously.  There 
against  the  party  who  issues,  or  the  officer  or 
minister  who  executes  the  precept,  or  the  pro» 
cess  of  the  court,  no  action  lies;  but  where 
the  court  has  not  jurisdiction  of  the  cmaaCf 
there  the  whole  proceeding  is  coram  mom 
judice,  and  actions  will  lie  against  them. 

My  argument  is,  that  general  Picton  had 
jurisiliction.  It  then  proceeds  ;  if  the  court 
of  Common  Pleas,  in  a  plea  of  debt,  awards  a 
capias  against  a  duke,  an  earl,  &c.  which  by 
the  law  doth  not  lie  aeainst  him,  and  that  ap- 
pears in  the  writ  itself,  and  if  tlie  shcrifTar' 
rests  him  by  force  of  the  capias,  although  the 
writ  be  ar;ainst  law,  inasmuch  as  the  cfnirt 
had  jurisdiction  of  the  question,  the  shcriiT  is 
excused.  The  same  doctrine  is  in  the  case 
of  the  countess  of  Rutland,  upon  an  informa- 
tion or  indictment  against  the  ofiicers  for 
esecuting  a  capias ;  but  the  court  held  Ihat  by 
the  issuing  of  the  capias,  the  i)omiDon  Vkaa 
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having  Jul  udiction,  the  ofBcm  wn 
■nd  were  doI  mpusiiblc.  Vou  will  6iul 
iha  Mine  principle  recugniied  in  Tenj  «. 
lldolini^dm,  Hatdr.  480.  Il  «u  mn  ac- 
tisB  apuBil  the  CMuminiDiMii  ot  esciie  foi 
TO  act  not  within  their JuritdkUon,  ahich  «u 
ttalod  to  be  «  itinted  and  jimitad  jurudicUon, 
and  which  iinpliedantnti*e,lhatthejihDiiU 
not  piocecd  at  all  in  ot^er  eaau,  but  if  they 
■hould  commit  ■  miatoke  in  a  thing  within 
fheir  power,  it  ihould  not  be  examinable  by 
the  Court.  But,  In  thk  caw,  it  was  taken  fo* 
||iantcd,  thai  where  tha  act  wai  the  act  of  a 

{udee,  no  action  would  lie.  It  is  bud  down 
ij  the  Court,  that  aa  the  matter  ii  not  within 
tna  jurndlction  of  the  eotnmiuioncrs  of  es- 
ciu.  which  it  a  Jimitcd  jurisdiction,  they  are 
liable  to  •*  arfion.  I  contend,  then,  upon 
the  whole,  that  though  the  act  be  unlawful, 
yet  being  a  judicial  act.  and  done  hjr  a  person 
MMMng  a  general  Jutiidiction,  it  cannot 
be  made  the  subject  or  a  criminal  proceeding. 
I  have  now  stated  all  the  cctKivl  grounds, 
on  which  I  tubntU  tliere  ougnt  to  be  a  new 
trial.  Having  already  taken  up  so  much  of 
your  lordnhips  lime,  I  shill  not  occupy  more 
byanyuonecesuiiy  repetition  of  what!  have 
urged.  I  have  submitted  to  your  loidihips, 
jfni,  that  ihere  is  a  grou  misrepresentation  in 
tha  c*idoiice:  tetondly,  that  the  verdict  of 
the  jury  finds  a  bet  that  ought  to  have  been 
iouud  the  otbcT  way ;  for  instead  of  there 
Iteingiw  such  law  as  torture,  it  is  now  clear 
that  It  was  the  law  of  the  island,  at  the  time 
of  the  cession :  thirdly,  that  if  it  was  the  law 
of  the  island  at  Ibetime  of  the  cession,  it  has 
not  ceased  to  be  so  by  the  operation  of  the 
eeuion ;  and,  luttly,  on  reason  and  authority, 
on  tlic  authority  oi  decided  cases  constituting 
the  law,  and  on  the  principles  of  reason  and 
natural  juslire  which  form  the  foundation  of 
alllaw,  and  demonslratc  if  persons  do  their 
best  in  the  uprielit  and  conscientious  dis- 
cltarge  nf  their  public  duties,  they  shall  not 
be  liable  for  any    erroneous   transgrcaiion ; 

upon  all  these  grounds  I  submit,  that 

there  ought  to  be  a  reconsideiation  of  this  cose. 

Lord  EUentoraiigh — As  this  case  involves 
ao  many  questions  of  the  highest  public 
importance,  it  certainly  is  not  fit  that  it 
should  be  decided  on  a  motion  for  t  new  trial ; 
the  evidence  being  materially  varied  from  the 
position  in  which  it  stood  at  the  trial,  by 
what  has  appeared  in  consequence  of  the  man- 
damus; and  lieing  a  criminal  case,  which 
affects  so  many  important  interests,  and 
embraces  so  many  important  topics,  the 
Court  wish  it  should  be  put  in  such  a  shape, 
that  their  judgment  may  be  canvatsed  in 
another  place.  This  can  only  be  done  by  a 
.special  verdict  being  found. 

It  was,  as  I  thought,  at  one  time  under- 
stood, that  a  special  veidict  was  agreed  upon  ; 
and  I  believe  it  was  only  in  the  absence  of 
pmrcT  evidence  that  the  idea  of  the  Kpecial 
•  friUct  WM  relinnuishcd.  it  did  not  appear, 
as  tin-  lasc  went  to  the  jury,  (hat  the  law  ol 


torture  eiitled  in  Trinidad  . 
of  the  ceasion,  and  the  Jur;,  very  | 
and  consisienllv  with  the  evidence  befue 
them,  n^aHvd  the  caiilence  of  such  la*. 
Whether  such  a  law  can  eiist,  eonaialeMly 
with  the  law  of  Great  Drilain.  and  in  the 
manner  stated  by  Mr.  Dallas  ia  a  quealien 
eiceedinely  fit  to  be  argued,  gravely  ud  aoi- 
ously  and  witb  the  opportunity  of  an  appMl; 
we  should,  therefore,  not  da  right  to  chiaa  Ite 
qutation  upon  ihe  evidence  oo  the  trial,  it 
havlog  been  ahown  by  the  remit  of  the  mt»- 
damua.  Unit  there  ia  other  evidence,  aa  to  the 
eiuteiKe  of  tlie  law  of  torture  prior  ts  tfab 
ceation  of  the  island.  In  every  point  of  vietf, 
therefore,  it  is  extremely  fit  tiiat  there  shoald 
he  a  special  verdict.  Suppose  a  saffiewui 
doubt  shall  arise  on  the  second  conudeiatiM) 
of  this  case  (which  we  aie  dispoaed  to  arder) 
with  respect  to  the  noceedings  againai  Fiai^ 
dsco  the  negro  (which  is  the  only  cue  of 
torture  judicwily  ordered  and  appealed  fnm 
to  the  Audience  of  Caiaccaa)  there  may  fas 
a  question,  whether  tlie  return  to  the  maMa- 
mus  could  be  read  on  a  future  trial  I, 
therefore,  before  the  Court  pronouncaa  its  de- 
tcrmuwlion,  vrish  to  know,  whether  there 
will  beany  objection  to  reading,  on  the  trial 
the  Coiut  u  now  disposed  to  order,  thoevi- 
dcitca  which  has  been  already  returned  under 
the  mandamus.  If  there  is  any  such  oljec- 
tion,  the  Court  will  obviate  the  difficnhy  by 
ordering  another  mandamus,  upon  which  the 
same  evidence  will  be  rclunied.  There  may 
be  a  questioo  on  the  act  of  parliament,  wh^ 
ther  such  evidence  could  be  reacived ;  fbr  if 
the  sense  of  the  act  is  to  be  taken  literally,  it 
must  be  evidence  given  fi>r  tht  trial,  and  not 
to  assist  ihc  judgment  ai  iht  Court  M~ 


be  no  occasion  for  another  mandamus. 

Mr.  Carror. — I  can  venture  to  wpeal  to 
your  lordsliips  personally,  that  I  have,  f& 
cver^stsne  of  this  cause,  wished  to  remove 
all  dillicuTiies,  as  to  the  question  of  the  exist- 
ence of  torture.  The  question  now  put  by 
the  Court  comes  upon  me  by  surprise,  and  I 
do  nut  think  myself  warranted  in  givinc  my 
consent  at  the  present  moment.  I  will  con- 
sult with  my  learned  friends;  for  the  areat 
merit  of  the  argument  helougs  to  them, and  not 
to  me;  and  I  will  take  core  that  the  informa- 
tion the  Court  wishes  for  shall  not  be  dcUyed. 

Lord  Elltaborough. — fou  will  consult  Ihe 
learned  genllemen  who  are  with  you  .andader- 
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us,  for  all  ofthem  may  be  fit  to  he  consi- 
dered, and  all  of  them  wifl  arise  on  the  special 
verdict. 

Mr.  Carrot. — There  shall  be  no  avulJ.rtle 
diby. 
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Lord  Elltnhortmgh.r^You  will  be  able  to 
let  lis  know  to-atorrow  or  next  day. 

On  the  following  day,  Mr.  Garrow  having, 
on  the  part  of  the  prosecution^  consented  to 
read  the  evidence  under  the  Mandamus  al- 
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ready  issued,  Mr.  Lawes  informed  the  Court, 
tliat  the  defendant  did  not  deem  it  necessary 
to  apply  for  a  further  Mandamus. 

Whereupon  the  Court  directed  the  Rule  for 
a  new  Trial  to  be  Made  Absolute. 


Proceedings  on  the  Second  Trial  of  ITiomas  Picton,  Esq.,  in  the  Court  of  Ki^s 
Bench  WestwdnsteTf  before  the  Bight  Hon.  Edward  Lord  Ellenborough 
ani  a  Special  Jury,  on  Saturday  Juste  11 :  48  Geo.  III.  A.  D.  1808. 


SPECIAL    JURORS. 

JWbi  ffiflwCeTy  of  Cavendish-Street,  esq. 
JSmmisi  Pag€y  of  King's-road,  esq. 
Mim  Uffurd^  of  Kingsftand,  esq. 
WUUam  C2«y,  of  Gower-street,  esq. 
CkmrUi  G^rdoHf  of  Gower-street,  esq. 
Mimnmduke  iMngiak^   of  Great   Ormond- 
ttraetiesq. 

TALESMEN. 

.Charies  fiond,  John  Bristow, 

James  Cowing,  James  Stewart, 

William  Brain,  John  Northan. 

Mr.  HarriMon  stated  the  Indictment* 

Mr.  Garrow.— Gentlemen  of  the  Jury ;  it  is 
jay  duty  to  state  the  circumstances  upon 
which  we,  on  the  part  of  the  prosecution,  seek 
ito  obtain  your  verdict  against  the  defendant, 
geoerml  Picton.  The  statement  of  the  indict- 
jnent  by  my  learned  friend  Mr.  Harrison, 
ouist  have  impressed  you  with  the  conviction 
4lmt  this  is  a  case  of  serious  importance  not 
<mly  to  the  gentleman  who  appears  as  defon- 
dsnt  upon  this  record,  but  also  to  the  public 
;at  lar|^  It  is  certainly  a  case  of  much  no- 
velty, mdeed  I  l>elieve  that  in  the  histoiy  of 
tHir  jurisprudence,  it  would  be  difficult  to  find 
an  instance  which  can  be  assimilated  to  it. 
The  facts  are  few  and  short ;  thev  lie  within 
»  "very  narrow  compass,  and  all,  therefore, 
that  we,  on  the  part  of  the  prosecution,  have 
to  do  is  to  state  those  facts,  and  afterwards  to 
prove  them. 

Of  general  Pictnn,  out  of  this  case,  I  know 
nothing ;  I  had  never  heard  of  his  name,  ex- 
cept as  it  may  have  appeared  amongst  the 
names  of  other  militaiy  men,  until  I  was 
called  upon  in  the  discharge  of  my  profes- 
aional  duty,  to  examine  tlie  tacts  of  this  parti- 
cular case;  consequently  I  cannot  be  sus- 
pected of  entertaining  any  other  wish  than 
that  strict  justice  should  be  administered  be- 
tween the  public  and  the  person  under  accu- 
sation ;  I  never  have  had,  nor  could  I  ever 
have  had  any  oiUer  wish.  But  I  must  in 
this,  as  in  every  other  case,  discharge  my 
duty;  and  if  1  should  express  myself  in 
terms  of  indignation  and  abhorrence  at 
the  conduct  of  general  Picton— if  I  should 

■     ■■     '■■■'■ ■    ■  ■    '      *     — 
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in  the  strongest  language  express  my  detesta- 
tion of  the  cruelty  he  has  exercised  upon  a 
British  subject — I  think  that  in  the  eyes  of 
every  man  disposed  to  judge  candidly  f  nwiit 
stand  excused. 

Gentlemen ;  the  charge  I  make  is  nolfaiiig 
loss  than  this : — I  charge  the  defendant,  gene- 
ral Picton,  with  the  crime  of  inflicting  a  cruel 
torment  upon  one  of  the  kinoes  subjects  with- 
out any  justifiable  cause.  I  shall  state  to 
you  what  the  question  between  us  is,  for  eoa- 
cemine  the  fact  itself  there  can  be  no  dispute. 
At  the  time  when  the  defendant  inHicted 
this  cruel  torture  upon  the  person  who  will 
be  called  as  a  witness  before  you,  lie  held  the 
high  and  responsible  situation  of  governor  of 
Tnnidad,  an  island  which  had,  in  the  year 
1797,  surrendered  to  the  forces  of  his  Britannic 
niaiesty  under  the  command  of  general  sir 
Ralph  Abercrombie.  General  Picton  was  by 
that  distinguished  officer,  sir  Ralph  Abeiv- 
crombie,  thought  (and  I  dare  say  not  without 
sufficient  reason)  a  proper  man  to  ht  ap- 
pointed governor  of  tlie  ceded  island,  until  bis 
majestv's  pleasure  should  be  known ;  aiid  tiH 
that  pleasure  should  be  known^  sir  Ralp|i 
Abercrombie  conceded  to  the  inhabitaotfi 
that  they  should  be  governed  by  the  existing 
laws  of  the  island,  as  they  were  m  force  at 
the  period  of  its  surrender. 

It  happened  that  a  young  woman,  whose 
name  was  Luisa  Calderon,  had  been  seduced 
at  a  very  early  a^ ; — I  should,  however,  pre- 
mise that  acconUng  to  the  habits  and  customs 
of  that  country,  young  women  contract  mar- 
riage at  a  very  early  period  of  life,  and  if  they 
have  not  the  good  fortune  to  form  a  matri- 
monial engagement,  it  is  generally  found  that 
they  are  seduced  to  submit  to  a  less  honoura- 
ble connexion ; — it  happened  that  a  yoimg 
woman,  a  free  mulata  of  the  name  of^Luisa 
Calderon,  had  at  the  early  age  of  ten  years, 
been  seduced  by  a  person  named  Pedro  Itiiit 
with  whom  she  for  some  time  lived  as  a  mis- 
tress. She  had  entered  into  an  intri;;ue  with 
a  man  named  Carlos  Gonzales,  an  acquain- 
tance of  the  person  with  whom  she  w)sa 
living.  He  frequently  visited  the  master,  and 
he  frequently  visited  the  girl  when  her  mas- 
ter was  from  home,  and  lie  availed  himself  of 
one  of  those  op|)ortiiiiiticd  to  rub  the  house  uf 
twothou^iapd  JcJUr^. 
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H«  WM  Teiy  toou  apprehended,  and  Luiaa 
Cakleron  being  suspected  of  having  been  an 
accomplice  in  the  robbery*  she  also  was 
taken  up.  She  was  cxaminetl  before  a  ma- 
gistrate or  inferior  jtulge,  wtiose  title  is  al« 
caldo  I  it  will  appear  that  this  magistrate  has 
a  right  to  institute  such  an  inquiry,  and  to  go 
on  with  it,  and  it  will  also  appear  that  the  go- 
vernor has  a  richt  to  do  the  same.  In  this 
case,  the  alcalde  (whoso  name  was  Begorrat) 
had  instituted  the  proceeding,  and  hMl  exa- 
mined Luisa  Caldrron :  the  cuilt  of  Gonzales 
was  a  question  about  whicTi  no  doubt  could 
be  entertained ;  but  there  was  a  difficulty  in 
obtaining  a  restitution  of  the  money,  which 
iiad  been  conveyed  away  hv  Gonzales. 

An  application  was  niaoe  by  Begorrat  to 
general  l*icton,  for  leave  to  inflict  the  torture 
on  Luisa  Caldcron,  in  order  that  she  might  lie 
forced  to  confess  the  circumstances  of  the 
robbery,  and  discover  where  the  money  was 
aecreted;  and  the  charge  against  general  Pic- 
ton  is,  that  lie  issued  an  order  in  the  French 
language,  the  English  of  which  is  *'  Inflict 
Tna  TORTURF  ON  LrisA  CAr.pBRoii.*'  In  con- 
sequence of  his  signing  this  order,  the  torture 
was  ioHictad  upon  her.  It  was  what  was 
callml  putting  ner  u|Kin  the  piquet,  and  it 
being  probable  that  some  of  you  are  as  igno- 
rant of  what  that  is  as  I  was  until  I  read  m^ 
brief|  it  is  necessary  that  I  should  describe  it 
to  you.  On  the  former  occasion  when  this 
aubject  was  submitted  to  the  consideration  of 
•jury,  I,  with  tlie  express  leave  and  appro- 
bation of  my  learned  friend,  banded  up  a 
drawing  which  exhibited  an  exact  representa- 
tion of  this  mo«le  of  torture.  It  iippoars  that 
many  persons  have  taken  great  olTeiice  at  my 
having  done  what  thev  conceive  to  have  l>crn 
ao  very  improper,  and  no  terms  seem  with 
them  to  have  been  too  vtron^*  to  express  the 
impropriety  of  my  conduct.'  I  confcs«,  for 
my  own  part,  that  I  never  felt,  nor  do  I  now 
feel,  that  tlierc  was  the  least  impropriety  in 
it ;  it  I  did,  1  shoidd  have  been  the  first  to 
have  apologized  fur  the  indiscretion  of  the 
moment.  The  object  of  exhibiting  that 
drawing  was  merely  to  make  the  jury  ac- 
quaintvfl  with  sumothini;  with  which  they 
M'cre  not  acqur.inted  Iteture,  and  I  think  it 
could  not  have  t)cen  conyidcred  by  any  candid 
mind  as  done  with  a  view  to  iiill.ime  their 
pas^ions,  or  create  any  undue  prejudice.  That 
which  I  shall  do  to-day  is  much  Itettcr  calcu- 
lated to  promote  such  an  ubiect,  if  I  could 
I»o«ibly  liave  it  in  contemplation: — I  shall 
make  this  mihappy  yoiin<;  creature  describe 
the  nioilo  in  which  the  torture  was  indicted 
upon  her;  which  I  9\v.\\\  ^tdte  to  you  as  par- 
ticularly  as  I  am  able,  ret'errin;*  yuu  to  the 
description  which  she  hcr»eir  will  afterwards 
give. 

I  undcrst.u)d  that  one  of  her  fort  was 
}Ucv\\  iipiMi  .1  pttuited  piece  of  wood;  that 
>er  arm  on  I  he  oppi>sitc  Mde  was  dmwn  up 
ti^iil  h\  A  ptdly.  M)  as  to  stictch  her  tKnly 
210U1  Um  bharp  |Hiuit  uu  which  tbc  bail  of  her 
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foot  was  placed  towards  the  ctiliug,  and  the 
leg  on  the  side  on  which  Uie  arm  was  drawii 
up  was  fastened  to  the  other  hand.  In  thia 
manner  the  party  who  appears  l>efore  you  aa 
prosecutrix,  was  suspended,  and  certainly  one 
cannot  conceive  any  thing  more  afllicting. 
In  this  situation  the  yoimg  woman  was  kept 
fifty-three  minutes  by  the  watch.  You  wilt 
find  that  the  object  was,  to  extort  from  her  m 
confession,  where  the  treasure  which  had 
been  stolen  from  her  master  was  hidden. 
But  whether  she  was  actuated  by  motives  of 
shame  nut  to  disclose  the  fact,  or  whether  she 
was  influenced  by  her  partialitjr  for  this  man  ; 
certain  it  is,  that  she  did  not,  if  she  had  the 
means,  give  any  information ;  and  you  will 
find  that  after  she  had  been  taken  down  fru^ji 
the  piquet,  she  was  a  second  time  placed  in 
the  same  situation  till  it  was  again  necessary 
to  release  Iter,  not  because  the  perk)d  of  her 
punishment  had  expired,  but  because  having 
fainted  under  the  torture,  ^he  was  unable  to 
endure  it  any  longer. 

This  was  done  hy  the  order  of  general  Pic- 
ton  ;  and  when  I  shall  have  prove<l  the  fact, 
unless  he  can  make  out  a  justifiable  excuse, 
he  must  be  found  guilty.    My  charge  against 
him  is,  that  he  has,  without  autliortty  and 
without  any  justification,  inflicted  a  cruel  pu- 
nishment upon  one  of  his  majesty's  subjects. 
I  apprehend  it  will  in  answer  to  this  be  said, 
that  he  was  authorised  to  do  so  by  theSpaniah 
law.    That  is   the  defence  which  will   be 
made   by  my  learned  friend;   we  are  not 
strangers   to   that  defence,  but  I  think  it 
would  l>e  a  waste  of  time  for  me  now  to  argue 
the  validity  of  it.    I  insist  that  by  the  Span- 
I  ish  law,  as  it  existed  before  the  cession  of  the 
;  island  of  Trinidad  to  the  British  arms,  no 
Spanish    governor  could  have  indicted  this 
punishment.    I  state  with  perfect  confidence, 
that  it  will  appear  to  you  l»y  all  the  evidence 
j  tiken  in  the  cdur^e  of  this  prosecution— 4)y 
j  the  testimony  ot  the  witnesses,  and  by  all  the 
written  evidence — thut  down  to  the  |>cnod  of 
:  the  arrival  of  general  Pic  ton  in  the  island  of 
I  Trinidad,  and  his  assumption  of  the  govern* 
'  mcnt,  no  such  thin^  as  torture  had  ever  been 
'  inlljctcd    in  Trinidad.    I    shall    prove   that 
\  there  were  no  means  of  indicting  it,  for  it  was 
■  reserved  for  the  £;overnment  of  general  Pie- 
I  ton  for  the  first  time  to  introduce  this  piquet. 
It  was  first  employed  by  him  in  the  barrack 
yard  as  a  punishment  for  soldiers  who  had 
done  amiss :  it  was  at^erwrards  transferred  to 
the  gaol,  and,  with  the  exception  of  some 
negro  wonien   who  were  tortured  upon    m 
-  charge  of  soitcry,  Luisa  Calderon  was  the 
!  first  person  upon  wi.oui  torture  was  inflicted  ; 
,  such  a  mode  of  punishment  for  the  purpose  of 
I  extracting  truth  was  tor  the  first  time  resoslcd 
t  to  in  her  case.  I  think  I  may  safely  infer,  that 
as   there  were  no    means    of  indicting    it 
I  before  that  period,  it  never  could  have  existed  ; 
and  I  can  with  tmth  say,  that  the  oklesi  man 
on  the  inland  has  no  memory  of  any  such 
thu)^. 
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If  my  learned  friend  should  be  able  to 
ahow  that  at  some  time  or  other  by  the  law 
of  Old  Spain  torture  might  have  been  in* 
flictcdy  I  shall  then  contend,  that  still  ^ne- 
ral  Picton  had  no  authority  to  inflict  it,  for 
that  the  operation  of  British  la«r  on  the  island 
when  ceded  to  the  British  arms  rendered  it  im- 
possible t  Whatever  the  law  might  have  been  be^ 
Jore  the  cetsioHf  the  moment  the  islanders 

■AD  the  BENBTIT  OF  BRITISH  LAW,  I  INSIST 
THAT  THE  PUNISHMENT  BT  TORTURE  VIRTUALLY 
CEASED. 

Gentlemen  the  facts  lie  within  a  very 
narrow  comjpass ;  perhaps  much  of  your  time 
will  be  occupied  in  the  investigation  of  the 
case,  but  at  present  I  shall  give  you  no  fur- 
ther trouble. 

EVIDENCE  FOR  THE  PROSECUTION. 

Lmisa  CaUeran^  sworn. — Examined  by 
Mr.  Nolan, 

Do  you  understand  English,  or  do  you  need 
an  interpreter? — I  understand  very  little 

[Mr.  Garrow   suggested  that  it    would  be 
much  better,  and  probably  save  time,  to 
examine  the  witness  without  an  inter- , 
preter.] 

Did  you  live  in  the  island  of  Trinidad  in 
the  year  1801  ?— Yes. 

With  whom  did  you  live  ? — ^With  a  person 
of  the  name  of  Pedro  Ruiz. 

Do  }rou  remember  a  robbery  being  eom- 
mitted  in  his  house  ?-*  Yes,  sir. 

By  whom  was  it  said  to  have  been  com- 
mitted ? — It  was  said  by  me. 

Was  any  body  else  charged  ? — ^No. 

Was  any  person  taken  up  for  it? — Yes, 
sir. 

Who  was?  A  person  of  the  name  of  Carlos 
Gomales. 

Were  you  yourself  taken  up  ? — Yes,  I  was. 

Before  whom  were  you  brought? — Govern- 
or Picton. 

Did  governor  Picton  say  any  thing  to  you, 
when  you  were  brought  before  him  ? — ^Yes, 
he  did. 

What  did  he  say  ? — He  said  to  me,  that  if 
in  case  me  would.not  tell  who  took  the  money, 
he  would  make  the  hangman  pass  his  hand 
upon  me. 

Did  he  say  any  thing  more  to  you  ?    No. 

Were  you'a(\er  this,  sent  to  any  and  what 
place  ? — ^To  the  gaol. 

Were  you  sent  there  under  a  guard  ? — 
Yes. 

In  what  part  of  the  gaol  were  you  confined  ? 
»In  a  room  where  there  was  a  good  many 
together. 

Did  any  body  come  to  you  there  to  ask  you 
about  the  robbery  ? — No,  sir. 

Were  you  brought  before  any  body  f— I 
was  brought  before  Mr.  Begorrmt. 

*  Sec  her  .examiaatioQ  on  the  former  trial 
auic  p.  42,(). 


How  long  had  you  beenoonfined  in  prison 
before  you  were  brought  before  Begorrat?^ 
Eleven  days  after. 

What  passed  when  you  were  brought  be* 
fore  Begorrat  ?^Ue  asked  me  to  tell  who  took 
the  money. 

Did  he  say  any  thine  more  ? — ^No,  sir. 

Did  you  sav  any  Uiing  to  him  r— No,  I 
said  I  did  not  know. 

Was  any  thing  done  to  you  at  that  time? 
^-No)  not  at  that  time. 

Did  you  see  Begorrat  afterwards  t — Yes.   ^ 

How  soon  afterwards?—- In  the  evening. 

What  (Missed  between  you  and  him  when 
you  saw  him  in  the  evening  ?— He  came  Id 
give  me  the  torture.  *  ' 

What  did  be  say  to  you  ? — ^He  did  not  say 
nothing ;  he  tokl  me  I  was  to  be  put  on  thd 
piouet 

Was  any  thing  done  to  you  in  omsequeooe  f 
— I  was  put  upon  the  piquet 

Was  tne  piouet  in  the  room  in  which  you 
were  confined  ^— No,  sir. 

Were  you  brought  into  the  room  whm. 
the  piquet  was  P — ^Yes. 

When  you  were  brought  in  there,  what 
was  done  to  you  P— They  put  ma  on  the 
piouet. 

Describe  to  his  lordship  and  the  jury  how 
theyputyou  on  the  piquet? — In  this  manner 
(the  witness  putting  herseli  in  an  attitude 
representing  her  situation  on  the  piquet)^  oom 
hand  tied  up,  and  one  foot  on  the  piquet,  and 
one  hand  and  foot  tied  together.  ^ 

And  the  other  hand  tied  up  ? — ^Yes. 

By  what  was  the  hand  that  was  tied  op 
pulled  up  P— By  a  cord  or  rope. 

Did  the  foot  that  was  not  tied  up  rest  od 
any  thing,  and  what? — On  a  aharp  point 

Did  the  weight  of  ^our  bod|y  rest  on  the 
sharp  pnoint? — Yes,  sir. 

Was  it  the  hand  and  foot  on  the  mme  aide 
of  your  body,  that  were  tied  up  or  the  oppo- 
site?— It  was  one  foot  and  one  handtienup 
together ;  the  foot  that  was  not  on  the  piquet 
was  tied  to  the  other  hand. 

The;r  changed  your  feet  alternatdy  ?— iYefc 

But  if  I  understand  you,  it  was  the  oppo^ 
site  hand  and  foot  that  were  tied  together  f-—*' 
Yes. 

When  your  right  hand  was  tied  up,  yat/lt 
right  foot  was  on  the  piquet  ?— Yes ;  the  right 
hand  and  left  foot  were  tied  together,  and 
leA  the  right  foot  on  the  piquet. 

How  long  did  you  continue  in  that  situa- 
tion ? — I  do  not  know  the  first  time. 

Can  you  form  any  guess  how  long  it  was  ? 
—No. 

I  think  you  said  that  your  posture  had  been 
changed  ? — Yes. 

A  different  footwai^Hiton  the  piquet?-^ 
Yes. 

Was  there  any  thine  on  your  foot,  or  was  it 
your  bare  foot  .^—- My  bare  foot 

Who  was  in  the  room  while  you  were  oir 
the  piquet  ?<— Mr.  Begorrat,  Mr.  De  Castro, 
Mr.  Floret  Mr.  Vail^  and  a  serrant  of  Mr. 
Vailot 
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Did  any  body  hold  the  rope  by  wliicb  your 
hand  was niaod  towards  the  ceiling? — No; 
it  was  tied ;  the  man  tied  it  ^  and  when  it  was 
Ikd  it  was  left  by  itself. 

Was  any  thing  said  to  you  while  ynu  were 
on  the  piquet? — ^They  wanted  to  know  who 
took  the  money. 

Who  did  ?    Who  wanted  to  know  that  ?— 
Mr.  Begorrat 
Did  you  make  any  answer?— Yes. 
What  did  you  say  ?— I  said  that  it  was  Carlos 
Goptales. 

Lord  EUembotmgk.'^VfM  this  before  she 
was  put  on  the  piquet,  or  after  ? 

Mb  liTo^a. — ^Were  you  asked  this  auestnn 
before  you  were  put  on  the  piquet  ? — Yes, 

Afler  you  were  taken  down,  what  was  done 
to  you  ?— I  was  put  in  iron  bars. 

How  Urge  were  the  irons  that  were  put 
vpoa  you  ?— Very  large. 
Can  you  describe  them  ? — ^Yes,  sir. 
Was  there  a  long  bar  ?— Yes,  a  laige  bar. 
Was  there  any  thing  on  the  bar  I— Yes, 
jurt  in  this  manner ;  there  was  a  large  iron 
bar  fastened  to  a  post,  then  two  rings,  in  which 
the  kgs  were  put 
Aadyour  legs  were  put  in  them  ?— Yes. 
And  then  tlwy  were  fastened  together?— 
YesL 

What  lime  of  the  day  was  it  when  you 
were  taken  down  from  thepiquet?*-The  first 
timeit  was  in  the  aftemooo. 

About  what  time  in  the  evening?— Be- 
tween 7  and  8  o'clock* 

Did  you  remain  in  irons  during  the  night  ? 
•-Yes. 

Did  you  see  Mr.  Begorrat  the  ne&t  morning, 
and  wlien  ? — ^Ycs,  in  the  morning. 
About  what  time  ? — Early  in  the  morning. 
How  early,  about  what  o'clock;  do  you 
know  ?— No,  I  cannot  say. 
But  it  was  early  ? — Yes. 
When  you  saw  Mr.  Begorrat,  early  in  the 
saamingy  did  he  say  or  do  any  thing  to  you  ?— 
He  put  me  on  the  piquet  amin. 

Was  the  position  in  whicn  you  were  placed 
OQ  the  piquet  the  second  time,  the  same  as 
thafL  in  which  you  had  been  placed  tlie  first 
time? — ^Yes. 

How  long  did  you  continue  on  the  piquet 
the  second  time  ? — I'wcnty-one  minutes. 
^  Was  any  thine  said  to  you  while  you  con- 
tinued there? — I  was  asked  the  same  question 
again,  to  tell  who  took  the  money. 
Did  you  make  any  answer  ? — Yes. 
What  P — ^That  it  was  Carlos  Gonzales. 
What    was    the  occasion  of  your  being 
taken  down ;  did  he  say  any  tiling  more  ? — 
Mo. 

Afler  you  had  said,  that  Gonzales -had  tlic 
money,  were  any  other  questions  asked  you  ? 
—No. 
No  oUier  ? — No  other. 
How  soon  afler  you  had  been  put  on  the 
piquet  did  you  say,  that  Carlos  Gonzales  had 
taken  the  money  i — I  do  not  know  huw  soon, 
iut  I  iM  it  liuou  aftLt  I  Wdh  put  upon  the 


Case  of  Tiiomas  Pkion,  fs^.— 


[812 


Were  you  continued  upon  the  piquet  for 
any  time,  after  you  had  said  that  Guus«ilcs  had 
taken  the  money  ? — Yes. 

What  was  the  occasion  of  your  being  taken 
dowD  ? — I  fainted  away. 

Wliatwas  Uie  cause  of  your  fainting  ? — It 
was  early  in  tlie  morning,  and  I  had  had  no 
breakfast  when  Begorrat  came;  but  I  ck  not 
know  the  meaning. 

Did  you  suffer  pain  ? — Yes,  a  great  deal 
indeed. 

Did  you  faint  more  than  once,  or  only  once  ? 
—Yes. 

After  you  were  taken  down,  what  was  done 
to  you  ?^I  do  not  know. 

^  Who  was  by  when  you  were  put  upon  the 
piquet  the  second  time  ? — Begoirat,  Mr.  Dc 
Castro,  Vallot,  and  Raphael  Shando. 

Whoelse?— A  black  man,  tlie  ser? ant  of 
Vallot. 

Did  the  servant  of  Vallot  do  any  thing  to 
you  ? — Yes,  he  tied  mc  up. 

Who  was  Mr.  Vallot  ?— lie  was  the  gpolcr 
man. 

After  you  came  to  yourself,  was  any  thing 
done  to  you  ?— They  put  me  in  the  iron  tnrs 
again. 

Was  any  thing  said  tojrou  ?— No,  sir. 

How  long  did  you  continue  in  the  iron  bars  ? 
— Eight  months*together. 

Did  you  remain  in  the  same  room  la 
which  you  had  been  piqueted,  for  eight 
months? — Yes. 

What  sort  of  a  room  was  it?— A  very  few 
room,  so  that  I  could  not  stand  up. 

So  that  you  could  not  stand  up  properly  in 
it  ?— No. 

The  irons  were  fixed  to  the  wall  ? — Yes. 

To  a  post  ? — Yes, 

Was  that  the  lowest  part  of  the  room? 
—Yes. 

Could  you  have  walked  about  if  you  cotdd 
have  stood  up  ? — ^No,  I  could  not  have  walked 
about ;  I  could  just  stoop  down ;  I  could  not 
stand  uprigliL 

Were  you  much  hurt  by  be?ng  put  on  tlie 
piauet  both  times  ?— Yes,  very  much. 

What  injury  did  it  do  to  you,  huw  did  it 
hurt  you  ? — Very  much. 

Where .' — In  my  liands  and  my  wrists,  and 
under  my  arm-pits. 

Any  where  else  ? — No. 

How  long  did  yon  continue  to  suffer  the 
effects  of  the  torment  ^^I  always  suUlt  it. 

Have  vou  yet  got  the  use  of  yuur  ;iuub :— ^ 
Very  little. 

You  have  not  tlie  same  use  of  your  arms 
now  as  before  you  were  turlurcd : — No. 

In  what  month  was  it  you  werc*pui  uu  the 
picauet? — I  do  not  recollect  wiiat  iiiuiith. 

Was  it  the  beginning  or  end  of  tbc  year  ! — 
I  do  not  know. 

How  old  were  you  at  the  time? — Not 
fourteen  years. 

How  long  liail  you  lived  wilh  Pedro  Ilui^  ? 
**About  twu  ycarsi. 

lla'J   vviii  aT  tiic   :inic  you  wtn  tij  "n  ilii* 
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pimtet  ufy  pertbn  appointed  to  defend  you  ? 

You  had  not?— No. 

Was  there  any  friend  who  had  access  to 
jou  during  the  time  ? — No. 

Then  you  saw  nobody  but  the  judge^  and 
the  gaoler,  and  the  attendants  ? — No. 
-  Befbro  you  had  been'  put  upon  the  piquet 
had  any  body  been  put  there  to  your  imow- 
Jedee  f — No,  sir. 

You  did  not  see  it  ?— No. 

How  came  you  to  be  discharged  at  last? — 
General  Picton. 

General  Picton  ordered  you  to  be  dis* 
charged  f — Yes. 

Are  there  any  marks  in  consequence  of 
your  being  put  upon  the  piquet  ? — ^x  es,  upon 
the  wrists  here. 

Mr.  Gar  row. — Cockle  nearer,  and  show  them 
to  the  juiy* 

[The  witness  exhibited  the  marks  on  her 
wrists  to  the  jury. — She  was  not  croes-exa- 
roined.] 

Rapkaei  Shandu^  swom^ — ^Examined  by 
Mr.  Harrison* 

VTcre  you  in  Trinidad  ill  the  year  1801  ?-<- 
Yes. 

What  were  you  ? — A  constable. 

Did  you  see  Luisa  Caldcron  at  the  ^1  in 
the  month  of  l>eccmber  iSOlf-^Tesi  sir. 

On  what  day  ? — I  cantiot  tell. 

Upon  what  occasion  did  you  first  see  her  ? 
— Aoout  the  occasion  I  understand  of  the 
robbery  of  Pedro  Ruiz. 

Did  you  see  any  thing  done  to  her  while 
she  was  in  the  gaol  ? — Yes,  sir. 

State  what  passed  in  your  presence  ? — I  saw 
her  given  the  torment. 

Descrilte  how  it  was  done  ? — She  was  lifted 
tip  with  the  right  hand  on  the  left  foot 

Describe  how  it  was  done? — The  right 
hand  drawn  up,  and  the  left  foot  on  the  piquet. 

What  was  done  with  the  other  hand  and 
foot  ? — ^The  otiicr  hand  and  foot  were  tied  to- 
gether. 

In  what  way  was  the  handUiat  was  tied 
up  fastened  ?— The  right  hand  was  tied  with 
the  left  foot,  and  the  left  hand  was  tied  up  to 
the  ceiling. 

What  part  of  the  foot  rested  on  the  piquet? 
^-The  point  of  the  toe. 

Was  the  rope  with  which  she  was  drawn 
up  to  the  ceiling  fastened,  as  soon  as  she  was 
drawn  up  ?— Yes,  tied  with  the  rope. 

Was  it  fastened  after  she  had  oeen  drawn 
np,  or  kept  in  the  hand?— The  gaoleiwman, 
the  negro,  held  her  up  by  the  rope. 

How  long  was  she  suspended  in  that  way? 
— ^I'hc  last  torment  was  twenty-two  minutes, 
"by  my  watch. 

Twenty-two  minutes,  you  say,  suspended  ?-^ 
Yes. 


*  See  his  examination  upon  the  forttier 
trial,  antif  p.  iai. 
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What  occasioned  her  being  taken  down  ?«^ 
She  fainted. 

Dkl  she  appear  to  suffier  considerable  paiof 
— She  fainted  twice. 

What  questions  were  put  to  her  while  she 
was  in  this  situation  ?— >Begorrat  asked  her 
**  Who  has  had  the  money?''  she  says  <«  I  db 
not  know.'' 

When  was  this  questwn  asked  her  bj 
B^rrat  ?-- While  slie  was  on  the  torment 

Did  you  see  her  the  evening  before  ? — Yei^ 
about  seven  o'clock. 

In  what  situation  was  she  when  you  saw 
her  ?— -I  saw  Begorrat,  De  Castro,  Vallot^aMl 
Flores;  they  were  giving  her  some  wine  and 
water. 

Where  was  it  tl^y  were  giving  her  the 
wine  and  watery  was  it  in  the  room  wheiw 
she  had  been  piqueted,  or  any  other  part  of 
the  gaol?— Not  the  room  tbey  cave  her 
the  torment  in ;  it  was.in  a  room  bdow,  thai 
they  gave  her  the  gUisa  of  wine. 

Itwasteveno*clockyyou  say^  in  the  ettiH 
ing?— >Yei« 

In  what eooditioh  did  she  appear;  did  she 
appear  weak  ?— Yes,  veiy  weak. 

In  the  ittominKon  which  you  saw  herea 
the  piquet,  when  Begorrat  asked  hef  the  quae- 
tion  about  the  money,  was  a^y  other  queHkNi 
asked  her  P— I  did  not  understand  any  other 

auestion  but  ^  did  she  know  any  thing  wbcie 
iiey  had  put  the  money  ?" 

What  reply  did  she  maker--Sho  said,  the 
did  not  know. 

Was  the  question  of  whether  she  knew 
where  they  nad  put  the  money,  asked  her 
once  or  more  ? — ^I  do  not  understeod  yoiu 

You  said  she  was  asked  where  she  had 
put  the  monqr?— When  Begorrat  gave  her  the 
wine  and  water  do  vou  mean  ? 

No,  I  ask  you  what  she  saki  in  Uie  mom- 
ing  on  the  piquet  t^he  said  she  did.  not 
know. 

Was  the  question  asked  her  more  diaD 
once  where  she  had  put  the  money  ? 

[It  appeared  rather  difficult  to  make  Ibr 
witness  understand  the  questkHis,  and 
an  interpreter  (Mr.  Newman),  was  called.] 


When  you  saw  Luisa  Calderon  in  the 
ing  when  the  wine  and  water  was  given  16 
her  what  questions  were  asked  her  ? — She  did 
not  ask  for  the  water,  but  he  gavie  It  her. 

ABk  him  whether  Begorrat  mktd  her  any 
questions  when  he  gave  her  the  wiae  and 
water  in  the  evening  ^— They  were  all  presenV 
the  escrivano,  Flores— 

What  was  said  to  her  >— BegoiHt  he  asked 
her  whether  she  would  now  say  the  saiM 
Ihimr  whkh  she  had  before  aaid  of  Carlos. 

What  answer  did'tftie  give  V^he  said,  yet. 

Was  an  V  thing  else  said  ?— The  judge  tcM* 
me  to  take  hef  nack  to  the  room  where  she 
had  been. 

Are'  yoo  speaking  of  the  evening  befbre  ^ois 
sawherpiqeetbdor  the  aiorniog?— The  night 
before. 
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Wtt  the  room  to  whkb  she  wm  taken  by 
the  witness  the  room  in  which  the  piquet 
was? — No  sir;  the  room  to  which  she  was 
taken  was  above  where  the  piquet  was. 

Was  she  taken  back  to  the  room  where  the 
pk|uet  was? — Yes  taken  back  immcdialcljr 
to  the  room  where  the  piquet  was. 

The  next  morning  when  she  was  piqueted 
what  was  said  to  her  then  ? — She  vras  asked 
whether  she  knew  where  the  money  was,  and 
she  sakl  site  knew  nothing  about  it. 

How  soon  after  she  was  put  on  the  piquet 
was  that  question  asked  her? — Directly,  about 
three  or  four  minutes  after. 

Was  she  asked  the  same  question  again, 
and  how  often  ?— Only  once,  and  no  more. 

Was  she  asked  any  more  about  the  money 
while  she  was  on  the  piquet  ? — ^Three  or  four 
times,  and  she  alwavs  said  the  same  thing. 

Was  she  kept  on  the  piquet  till  she  fainted  f 
— Tc8»  she  was  kept  on  the  piquet  till  she 
fainted  twice. 

What  was  done  with  her  after  she  fainted 
the  first  time  ? — ^The  gaoler  put  a  little  vinegar 
under  her  nose  to  muce  her  recover. 

Was  she  letdown  from  the  piquet  for  that 
fmrpose,  or  not  ? — ^No,  she  was  not  let  down, 
but  the  vinegar  was  given  to  her  on  the  hand. 

While  she  was  suspended  ? — Yes,  sir. 

How  long  was  she  continued  on  the  piquet 
l>eforeshe  fainted  a  second  time?— By  my 
watch  twenty-two  minutes. 

How  long  was  it  between  the  first  fainting 
and  the  second  fainting  P — I  cannot  say  but 
UmU  in  twenty- two  minutes  she  fainted  twice. 

Did  she  famt  the  second  time  while  she 
.  was  on  the  piquet  ? — Yes. 

What  was  dune  with  her  af\er  she  was 
taken  from  the  piquet? — She  was  put  in  the 
iron  bars. 

Describe  the  iron  bars  in  which  she  was 

put? 

Lord  EUenbanmgk, — As  there  is  no  contra- 
diction of  these  facts,  it  will  be  enough  to  have 
bad  them  stated  once  by  the  first  witness. 

Mr.  Dallas, — I  certainly  do  not  mean  to 
deny  the  facts,  which  I  mean  to  justify. 

Mr.  Harriton. — Was  any  defensor  present? 
—No. 
Who  was  present  ?— Mr.  Begorrat. 
What  was  be  ?^The  judge. 
What  was  De  Castro  ? — The  escrivano. 

JjordEllenhorough. '-Does  that  mean  notary, 
or  secretary  ? — It  means  properly  a  scrivener. 

Mr:  Dallas, — He  was  the  officer  appointed 
by  law  to  record  what  passed. 

Lord  EUenborough, — I  take  it  he  was  a 
public  officer  engaged  by  the  judge ;  a  secre- 
tary or  actuary  appointed  by  the  judge. 

Mr.  Harrison. — You  said  Vallot  was  pre- 
sent ;  what  was  he  ? — ^I'he  gaoler. 

Raphael  Sbando,  what  are  vou  ?— An  in- 
ferior officer,  whom  they  call  in  Spain  an 
alguaail. 


Who  were  present  besides  T— Nobody  ebe. 

You  have  said  that  Begorrat,  De  Castro, 
ValUjA  and  yourself  were  present  ?— Yes,  and 
the  slave  of  Mr.  Vallot. 

Lord  ^/ea&yroii^A.— That  was  the  black 
man  ? — Yes. 

Mr.  Garrom, — I  suppose  that  the  other  cir- 
cumstances the  last  witness  spoke  to,  as  to  the 
length  of  her  confinement,  we  need  not  go 
into. 

Mr.  Da//df.— Tliey  are  not  contradicted. 

Mr.  Garrtm, — ^Then  it  is  taken  that  this 
witness  and  others  would  have  confirmed  her 
subsequent  relation,  and  the  facts  arc  taken 
as  she  has  stated  them,  without  going  into 
them. 

Mr.  Dallas^ — Certainly. 

Mr.  Harrison. — How  long  have  you  lived 
in  Trinidad  ? — Eight  years. 

How  many  years  had  you  been  algiiazil  ? — 
Six  years. 

Had  you  ever  before  seen  torture  inflicted 
in  Trinidad  ? — No. 

When  did  you  first  see  any  instrument  of 
torture  in  Trinidad } — At  the  piquet  guard. 

When  were  instninicnts  of  torture  first  put 
up  in  the  gaol  ?•— The  first  I  saw  was  when 
Luisa  Calderon  was  tortured. 

When  did  >mi  first  see  them  any  where  in 
the  island  ? — First  at  the  piquet  guard. 

When  ?— About  a  month,  or  a  month  and 
a  half  before  they  were  applied  in  the  gaol. 

Was  that  afler  general  Pic  ton  was  governor  ? 
— Yes. 

Bif  the  Jury, — Can  you  tell  the  height  of 
the  room  in  which  the  piquet  was  placed  ? — 
It  was  a  kind  of  ruom  built  in  this  manner; 
the  middle  was  high,  and  low  on  both  sides. 

Wliat  was  the  height  of  the  room  to  which 
she  was  taken  af\er  she  was  placed  on  the 
piauet  ? — So  low  that  she  could  not  stand  up- 
right without  touching  the  ceihng  of  the 
room. 

Lord  EUenborough. — Was  the  room  in 
which  she  was  confined  after  she  was  piquet- 
ed the  same  room  in  which  the  piquet  was? 
—Yes. 

Was  the  part  where  the  irons  were  fixed  a 
low  part  ? — Yes. 

In  that  part  could  a  person  stand  upright  ? 
—No. 

[The  hand-writing  of   general  Picton  to  a 
paper  produced  was  admitted.] 


Mr.  Dallas. — That  order  relates  to  some- 
thing which  was  done  before ;  they  roust  read 
the  whole. 

Mr.  Garrotc. — I  have  no  objection  to  read- 
ing any  part  that  goes  before,  if  my  Irarned 
friend  wishes  it.  Mr.  Deal  try,  you  will  ju&t 
read  the  order. 

Mr.  Dea/fry.— (of  the  Crown-office)  read 
the  order  u  follows:   ''Apply  the  tortuit 
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iBLuiuCatderon."    Signed  t^  generalPkton. 

Mr.  Lmten  read  the  original  order : 
"  Appliques  la   question  it  Luiia  Cal- 
deron." 
Lord  Ellenbonngi—'tfow  read  what  Mr. 
Dallas  luggeiU  ought  to  be  read. 

Mr.  LoKlm  read  as  follows:  **  Althe 
Fort  orSpeiii.onthe  twcDiy-stcond day 
of  the  same  munih  anil  yenr,  his  honor 
the  judge  of  first  apjiointineat,  ]iroceeded 
to  the  prisoD  wherein  Luisa  Calilemn,  a 
free  mulata  was  confined,  fur  the  pur- 
pose of  taking  her  deposition ;  to  nrhom 
the  said  judge,  in  the  presence  of  me  the 
Rotary,  adniinistcred  ihc  oath  in  due 
form  on  God  our  Lord  and  on  a  Sign  of 
the  Cross,  and  thereon  she  promised  to 
depcse  the  truth  to  the  best  of  her  know- 
ledge to  whatever  she  might  be  interro- 
gated ;  and  accordingly  Iieinz  question- 
ed respecting  the  contents  olthe  afore- 
going act,  and  the  other  circumstances 
that7)iid  occurred,  will)  the  intent  to  as* 
ceruin  the  truth  relative  to  the  cause 
in  question,  she  fully  denied  knowing 
who  were  the  perpetrat'ffs  of  the  rob- 
bery :  in  consequence  thereof,  his  honor 
ordered  this  deposition  to  be  suspended 
titi  a  more  convenient  opportunity;  and 
be  signed  hereto,  which  I  attest. 
Signed       Beoobkat. 

Before  me       FBtacisco  db  Carko. 

In  consequence  of  thestrong  suspicions 
his  honor  entertains  of  the  mutala  Luisa 
Caldcron,  a  domestic  of  Pedro  Ruiz,  con- 
cealiug  the  truth  relative  to  the  aforesaid 
robbeiy  expressed  in  these  proceedinu, 
and  his  honor  being  persuaded  that  she 
will  discover  the  truth  of  the  matter  by 
means  of  a  slight  tarmenl  being  inflict- 
ed on  the  said  Calderon ;  and  whereat 
his  honor  is  not  invested  with  power  to 
execute  the  same,  his  excellcncjr  the  go- 
vernor and  captain-general  of  this  island 
must  be  made  acquunled  hereof  with 
the  summary  of  this  process,  by  virtue  o( 
this. document,  to  the  intent  that  his  ex- 
cellency may  determine  as  may  appear 
to  him  justice,  the  usual  and  requisite 
forms  for  that  purpose  to  be  adopted  and 
observed  by  the  notary  in  this  cause ;  and 
in  pursuance  hereof  his  honor  thus  de- 
creed and  ordered,  and  he  signed  hereto, 
which  I  the  underwrillen  notary  attest, 
this  day,  the  aforesaid  twenty-second  ol 
the  said  month  and  year. 

Signed       B  son  at  at. 

Before  oic        Frakcisco  bk  Castro. 

Whereupon  I,  the  said  notary,  pr<K 
eeedcd  to  the  tribunal  of  the  said  go- 
vernor and  captain-general  of  this  islamVi 
and  the  usiul  forms  having  been  ob- 
seived,  I  made  known  to  hi>  excellcncj 
VOL  XXX. 
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Itae  albr^oing  act,  ••  also  the  summary, 
in  conformity,  as  decreed,  which  I  attest. 
Signed  CAflTnr>. 


Signed        "Taos.  PtcroM." 

And  his  excellency  the  envernor  anil 
captain-general  of  this  island  of  Trinidad 
thus  ordered,  and  he  signed  the  same  on 
the  33rd  December  1801. 

Before  me       FaANcisco  D£  Castko. 

1  transmitted  these  proceedings  to  the 
court  of  his  hmor  the  judge  of  the  first 
appointment. 

Signed  Castro. 

At  the  Port  of  Spain,  in  the  windward 
island  of  Trinidad  on  the  23rd  December 
1801,  his  honor  the  ordinary  judge  of 
first  appointment,  having  seen  these 
acts  01  tlic  cause  in  question,  together 

with  the  order*— ^ 

Mr.  DcUh.— You  need  not  read  any  mere. 


Mr.  i>a/^.— The  S3rd  December,  IBDI. 

Mr.  Garroai, — I  do  not  know  whether 
Shando  gave  you  the  dateof  the  evening  or 
morning. 

Ki  tkt  ITilaen.— What  day  was  it  »hat  you 
first  sew  herpiquetedP — ItappearatometlM 
S3rd  of  December. 

Was  it  on  the  day  the  order  wa*  given  ? — 
I  do  not  know. 

Was  it  before  or  after  Chrialmas  day  f— 
Before. 

DErfVCE, 

Mr.  />aUM.— Gentlemen  of  the  Smy ;  It  ia 
DOW  my  duly  to  address  you  on  bebalf  of 
general  Picton,  and  to  submit  to  you  such 
observations  upon  the  facts  of  Uiis  case, 
and  upon  the  law  applicable  to  those  facia, 
as  I  flatter  myself  will  (under  the  diieo- 
tion  which  you  will  hereaAer  receive  from  hie 
lordship}   establish    a    sufficient  aoswer  to 

You  have  been  truly  told  by  my  learned 
frieud  who  appears  as  counsel  for  tlte  prose- 
cution, that  tns  facts  themselves  lie  within  ft 
very  narrow  compass,  and  indeed  they  are  not 
the  suhjects  of  difference  ordispute  bet  ween  ua. 

The  general  outline  of  the  case  appears  to 
be  this :  A  robbery  to  a  very  considerable 
amount  had  been  committed  in  a  dwellinB- 
bouse  in  the  Island  of  Trinidad,  of  which 
general  Picton  was  (under  his  majesty's  in- 
structions) the  governor.  Suspicions  lell  on 
tile  person  who  has  this  day  been  examined 
as  a  witness,  and  who  was  at  that  time  Uving 
I  as  a  servant  in  the  dwelling-house  where  the 

•  Vide  mti,  p.  341. 
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robbery  vas  commHted,  and  in  •  ttatc  of 
prostitution  to  the  individual  who  was  robbed. 
in  consequence  of  these  suspicions,  she  was 
arrested  and  carried  before  general  Ticton; 
a  slight  inquiry  then  took  place,  which  ended 
In  his  dismissing  the  attair,  and  referring  it  to 
thi  ordinary  magistrate  whose  duty  it  was  to 
lake  cognisance  of  it.  In  consequence  of 
this  reference  to  a  person  holding  the  office 
of  alcalde,  a  great  number  of  esuinMnatkins 
took  place,  in  the  course  of  which,  tlie  indivi- 
dual who  has  to-duy  appeared  as  a  witness 
before  you  at  first  denied  all  knowledge  of 
the  transraction :  the  evidence  (consisting  of 
the  testimony  of  persons  wlio  had  seen  her 
in  the  House  and  near  the  spot)  was  so  strong, 
that  there  was  every  reason  to  suppose  that 
the  account  which  she  Imd  given  was  false ; 
and  (as  we  state)  the  law  of  Spain  autliorix- 
ing  the  infliction  of  torture  fur  a  discovery, 
the  inferior  and  ordinary  roagisirdle,  Mr. 
Begorrat,  transmitted  the  whole  proceedings 
to  the  governor,  suggesting  to  him,  that  by 
the  Spanish  law  torture  was  authorised  in 
certain  cases,  that  that  particular  case  requir- 
ed the  infliction  of  it,  but  that  it  could  not 
be  applied  withont  his  sanction,  and  therefore 
requesting^  that  he  would  sign  an  order  autho- 
rising its  infliction.  In  consequence  of  this 
representation  by  the  competent  person  (he 
being  a  Spanish  lawyer),  general  Picton  pro- 
perly attended  to  his  representation  and  as- 
sented to  the  proposal  he  had  made. 

I  am  sure,  gentlemen,  that  i  need  iH>t  point 
out  to  you  (even  if  the  circumstances  oft  the 
case  required  that  it  should  be  dwelt  upon), 
that  the  idea  of  inflicting  the  torture  did  not 
originate  with  eciieral  Victon :  it  was  sug- 
gested by  the  tribunal  from  which  the  appeal 
to  him  was  made,  and  therefore  the  utmost 
extent  of  the  charge  brought  against  him  is, 
that  upon  the  representation  of  a  court  of 
competent  jurisdiction,  he  signed  an  order  to 
subject  to  a  slight  torture  the  person  who,  by 
her  own  confession,  had  committed  a  capital 
otifence,  and  who,  in  this  country,  instead  of 
being  subjected  to  the  sort  of  treatment  you 
have  heard  of,  might  have  been,  in  a  few 
hours,  led  to  an  ignominious  death. 

This  is  the  outline  of  the  case,  and  here  I 
must  beg  leave  to  state,  that  some  evidence 
has  been  given  which  has  no  sort  of  bearing 
tipon  the  present  charge.  It  is  necessary, 
therefore,  that  you  should  correctly  under- 
stand what  the  charge  is. .  It  is  a  charge  of 
having  caused  the  person  before  you  to  be 
inhumanly  torturea;  and  the  evidence  in 
support  of  it  is  the  having  issued  an  order 
to  Begorrat,  the  alcalde,  for  the  application  of 
torture.  It  is  extremely  material  that  you 
should  understand  that  this  is  the  extent  of 
what  is  imputed  to  general  Picton.  I  do  not 
mean  to  deny,  that  if  it  be  made  out  that  his 
condnct  was  illegal,  he  is  responsible,  although 
he  was  not  personally  present  at  the  inflic- 
tion ;  for,  in  contcinplatiun  of  law  and  reason, 
every  min  must  be  presumed  to  intend  that 


which  »  the  natural  conscqtieQCo  of  bis  ac* 
tions :  If,  tliereforc,  it  be  made  out  tliat  the 
order  was  Ulesal,  he  will  be  responsible  (stip- 
posing  that  he  has  no  suflicient  answer)  lor 
everv  thing  that  was  the  direct  consequence 
of  that  act  Before  I  proceed,  it  is  necessary 
to  draw  your  attention  to  m  matter  which 
forms  a  distinct  part  of  the  case.  It  is  not 
contended  that  general  Picton  conspired  with 
Begorrat  to  cause  one  vkom  he  knew  to  be  la- 
nocent  to  be  tortured,  but  it  is  admitted  that 
the  person  who  was  subjected  to  this  punuh- 
nient  had  been  guilty  of  a  capital  offence. 
Her  imprisonment  was  a  necessary  conse« 
quence  of  her  guilt ;  and  whatever  the  nature 
of  that  imprisonment  may  have  been—even 
if  I  were  to  admit  that  it  was  accompan'iecl 
with  a  degree  of  rigour  and  severity  beyond 
what  the  circumstances  of  the  case  required 
— it  is  not  to  be  the  ground  of  any  imputation 
upon  general  Picton,  fur  her  imprisonment 
was  not  the  result  of  the  order  for  the  torture, 
but  she  had  been  previously  orderecl  to  be 
put  in  a  state  of  conflnemcnt ;  and  for  the 
trejtment  she  there  experienced  general 
Picton  is  not  responsible,  unless  it  can  be 
supposed  that  the  governor  of  Trinidad  was, 
in  respect  of  his  situation,  the  keeper  of  the 
gaol.  You  will  therefore  dismiss  from  your 
consideration  every  thing  that  relates  either 
to  the  length  or  to  the  severity  of  the  impri- 
sonment, even  if  the  evidence  (which  I  snail 
contradict)  should  have  impressed  you  with 
an  opinion  that  the  imprisonment  was  unusu- 
ally and  unnecessarily  severe.  Whatever  the 
consequences  of  that  imprisonment  may 
have  uren,  general  Picton  is  not  responsibfe 
for  them ;  it  was  the  business  of  the  gaoler; 
and  if  in  the  execution  of  his  oflicc  he  has 
been  guilty  of  any  unnecessary  severity,  it 
should  have  been  made  the  subject  of  a 
substantive  charge  against  that  individual; 
for  with  his  conduct  general  Picton  has  no 
concern. 

As  I  have  already  state(T,  it  rs  necessary 
that  you  should,  at  the  outset,  clearly  under- 
stand the  nature  of  tlie  question  which  you 
have  to  try  upon  the  present  occasion,  more 
especially  as  some  subjects  have  been  intro- 
duced, which,  as  it  appears  to  me,  are  in 
effect  calculated  to  divert  your  attention  from 
the  only  object  to  which  it  ought  to  be  di- 
rected. I  shall  not  take  up  your  time  by 
eoing  through  a  minute  exammation  of  the 
different  counts  of  this  indictment;  it  Is 
enouch  that  I  should  state,  that,  in  substance, 
the  charge  against  general  Picton  is  the  hav- 
ing inhumanly  tortured  the  person  who  has 
this  day  given  evidence  before  you,  and  that 
he  is  accuseil  of  having  done  so  unlawJuUf 
and  maliciousljf,  I  do  not,  at  the  present  mo- 
ment, stop  to  inquire  whether,  in  order  to  sus- 
tain this  charge,  it  be  or  be  not  necessary  to 
prove  the  existence  of  actual  malice  in  the 
mind  of  the  defendant  That  is  an  inquiry 
which  more  properly  belongs  to  a  subsequent 
stage  of  the  discussion.    I<«hall  now  content 
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oiyicir  with  tlatiojE  that  kbuut  which  wo  are 
aliagreed,  vis.  that  at  tl<c  act  must,  in  order  tu 
hocome  the  tubject  ol'  an  indictment,  have 
been  ufilawfulW  done,  it*  illegalily  it  the 
very  noeace  of  Die  charge ;  antfif  it  thall,  In 
Jioint  of  fact,  turn  out  that  thii  wu  a  lawful 
procceJiag,  it  mutt  iic  admitted  thatgeneraj 
I'tcton  is  entitled  to  Iiit  acquittal ;  l)ecaute  as 
tlic  foundation  uf  the  accusation  is,  that  his 
conduct  was  illegal,  if  tlic  lawfulnett  of  that 
conduct  it  ihown,  the  tijiindation  it  reaioved, 
and  th«  charge  which  it  built  upon  it  fallt  to 
the  ground. 

YauwiUundcDiland,  therefore,  that  theooly 
point  for  your  contideration  is,  ttie  legality  or 
illegality  of  the  att;  and  you  will  at  once 
see  that  tome  lopics  have  been  introduced 
which  have  no  relation  whatever  to  the  quct- 
lion  before  you.     In  the  fint  |>Ucc,  you  hi 

nothing  to  do  with  the  general  contideral 

of  lliequcttion  of  torture.  Whcrhcr  it  ought 
or  ought  not  to  have  been  incorporated  into 
the  judicial  Byttam  of  any  country  it  it  not 
yonr  Lu finest  to  inquire.  The  quettion 
which  you  are  to  dclerminc  it  not  as  to  the 
moral  filnesi  or  expediency  oftucli  a  practice 
constituting  a  part  of  the  juritpruilcnce  of  a 
country;  whatever  opinion  you  may  cntcr~ 
lain  on  the  tubject,  that  opinion  cannot  be 
lubitituled  for  the  law  of  tins  island.  If  the 
law  hat  decided  that  torture  thould  be  ia- 
flicted,  general  Picton  was  bound  hy  that  law 
to  enforce  it,  whatever  opinion  lie  might  have 
entertained,  or  whatever  opinion  you  may  en- 
tertain, as  to  llic  propriety  or  eipediency  of 
enacting  or  repealing  such  a  law.  With  tliit 
you  have  nothing  lo  do ;  your  attention  muit, 
in  the  legitimate  disctiaige  of  your  duly,  be 
confined  to  the  averment  of  the  iudictmeni, 
the  truth  or  faltehood  of  which  cunttitutet 
the  criminality  or  innocence  of  the  defen- 
dant, and  thai  averment  it,  that  the  treatment 
inflicted  upon  (he  protccutrii  was  a  violation 
of  the  laws  of  Trinidad. 

Mr.  Garrow  (at  I  undertlood  him}  maio- 
llined  the  illegality  of  torture,  in  the  in- 
stance before  us,  in  two  way i.  FitU;  ad- 
mittine  that  the  law  of  Spain  was  to  be  the 

'c  of  conduct  for  general  Picton  until  it 


should  be  exprcttiv  altered  (it  having  been 
continued  lo  the  inhabitantt  by  ecneralAlier- 
crombie  upon  the  cctsion  of  the  island),  he 


itated  that  the  applicaiion  of  torture 
a  part  of  the  law  of  Spain — an  atterlion 
which,  if  true,  could  easily  have  been  proved. 
The  tetund  ground  upon  which  he  contended 
that  torture  was,  in  this  intlance,  illegal,  was, 
that  admitiing  torture  to  have  been  a  pari  of 
the  law  of  Spain,  still  that,  by  the  operation 
of  some  principle  in  the  law  of  England 
(which  my  learned  friend  hat  not  conde- 
scended to  explain,  and  for  atserting  the  eiitl- 
ence  of  which  I  contend  that  be  lus  no  au- 
thority), it  wat  instantly  abrogated,  and  that, 
although  up  tu  the  period  of  the  cession  the 
infliction  or  torture  formed  a  part  of  the  cri- 
miiu)  jurispnidciKe  of  the  liland,  yet,  by  tl» 
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i  opemiion  of  toma  principle,  fur  which  ha  can 
I  piudiKc  no  authority,  the  law  uf  torture  ipto 
/•icio  cuased  by  the  surrender  of  Trinidad  la 
j  his  iiii<jetty'e  forcet. 

1  Hunk  these  were  the  only  groundt  upon 
nliicli  my  learned  friend  Mr.  Garrow,  in  the 
.  o|iciiii:g  of  his  case,  luuatatned  ttiat  general 
I'iclun  ought  to  be  convicted  upon  the  present 
cliar!;c.  It  it  not  possible  for  me  accurately 
tu  foresee  what  course  niy  learned  friend  will 
lake  in  his  reply;  but  laro'persuadedthatho 
uill  uke  a  fair  course,  and  I  will  not  do  him 
the  injustice  to  suppose  that,  in  the  conduct  «f 
a  cTiriiinal  prosecution,  when  etcrciting  his 
I  privilege  of  reply  (I  having  uo  opportunity  of 
aiisnering  him),  lie  will  urge  topics  that 
foriiit?!.!  DO  part  of  hitorigioal  opening  speech. 
And  I  therefore  beg  you  lo  recollect,  that  aa 
Tjr  di  that  tpeech  went,  the  only  grounds 
upnn  which  he  rested  bis  case  were  the  two 
whicli  I  have  already  described.  The  exami- 
riatiunuf  the  witness,  however,  has  pointed  to 
other  tilings, — namely,  what  was  her  age  at 
tfic  time  the  torture  wat  inllictcd,andwb«thei 
any  person  was  appointed  to  defend  her. 

His  lurdship  will  tell  you  that  these  ara 
madcTb  which,  if  they  are  meant  to  be  ia- 
sisicd  upon,  ought  to  be  proved  ;  if  the  In- 
tlicliuiiuf  torture  upon  her  was,  on  accottnt 
u[  lite  non-age,  an  irregularity,  and  if  her  not 
hivuig  .1  person  appointed  to  defend  her  wat 
an  irrt';;u)iirity,  evidence  lo  esiahlish  those 
facts  ought  to  have  been  adduced.—— 

Mr.  fJorTwr. — I  should  be  sorry  if  njy 
knriitd  friend  were  put  to  any  inconvenience 
bv  not  II ndert landing  the  object  of  my  argu- 
iiicnl.— I  should  liave  thought  that  it  would 
liDi'c  brcn  very  improper  in  me  to  have  an- 
licipuied  any  thing  tliat  might  be  urged  on 
the ulher  tide.  Ur.  Ddlassays,  heougbtto 
h.ivc  been  apprised  of  the  course  I  meant  to 
lake,  :iiid  he  supposed,  tliat  the  courte  of 
summation  hat  difiered  from  tlie  opening— 
I  iiipan  to  tay  that  tliere  is  no  Spanish  law  !• 
aulhorize  torture  in  Trinidad;  butlalsoiaj 
fitrllicr,  that  if  they  show  me  a  Spanish  law 
which  does  authomo  it,  I  thall  snow  them 
thai  ihcybave  not  conformed  to  that  law. 

nir.  Dallia.—l  am  glad  that  my  learned 
friend  hLti  now  explained  himself  a  httte  mora 
dislinclly;  for  althoogh  I  do  not  impute  to 
him  the  having  meant  to  keep  mc  in  the  dark, 
,vct  I  ccitainly  did  not  foresee  that  Ihit  waa 
ihc  ekdct  course  he  meant  to  take;  lamglad 
lo  know  it  now,  because  it  will  be  incumbeat 
upon  incto  go  into  Other  parU  of  the  cue, 
~ ' '    produce  evidence  which  would  othet- 
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I,  then,  to  understand,  that  the  ground 
upon  which  It  it  contended  that  the  conduct 
or gciirrul  Picton  liat, been  illegal,  it  in  sub- 
stance Wi'a:— Tint,  That  torture  was  never 
at  any  time  part  of  the  law  of  Trinidad : 
StciiiiMi/,  That  supposing  it  to  have  been  the 
law  al  the  time  of  tlie  surrender,  it  ccattd, 
i^w/ucfo,  upon  the  itlaodbccoiuiuga  Brit^ 
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tettlemcQt :  Thirdlg^  That  infcrmtlitiea  of 
▼arMus  sorts  were  <  ommittcd  by  general  Pic* 
ton,  pameljr.  that  sup|H»ing  tncre  is  such  a 
practice,  still,  in  every  instance  in  which  it  u 
retorted  to,  the  party  isinlitled  to  haveadcfen- 
ior,and  that  in  this  instanec  no  such  person  was 
apmiinled;  anJ  further,  that  the  law  of  Spain 
only  authorized  the  infliction  of  torture  upon 
persons  of  a  certain  age,  and  that  Luisa  Cal- 
deron  was  under  the"  prescribed  age  at  that 
period  :  Ibur/A/y,  that  it  is  incumbent  upon 
me  to  show  that  general  Picton  had  jurisdic- 
tion over  the  offence,  and  that,  if  it  was  com- 
petent to  any  person  to  order  this  punishment, 
tie  was  the  ofncer  b?  whose  sentence  it  was 
by  law  to  be  awardet]. 

These  are  the  different  grounds  upon  which 
this  accusation  stands  ;  and  as  they  are  dis- 
tinct in  their  natures,  it  will  be  necessary  for 
me  to  treat  them  separately. 

The  first  question  on  which  weareat  issne,  is 
wlicther  torture  ever  const  ituted,or  rather  whe- 
ther, at  the  time  of  this  transaction,  it  consti- 
tutcfl  )iart  of  the  general  law  of  Spain }  Now, 
I  will  venture  to  assert,  that  I  shall  leave 
you  without   the  possibility  of  entertaining 
a  single  |»articlc  of  doubt  with  respect  to  this 
part  of  the  case.     It  is  not  necessary  forme 
to  read,  passage  by  passage,  the  different  ex- 
tracts from  the  Spanish  writers  whose  treatises 
are  received  as  authorities  in  all  courts  where 
the  Spanish  law  is  administered  ;  it  is  suf- 
ficient for  me  to  state  (and  which  I  shall 
prove),  that  by  the  law  of  Spain,  torture  is 
applicable  in  various  instances,  particularly 
in  cases  similar  to  the  present.    I  will  prove, 
that  in  cases  of  theH,  torture  is  directed  by 
the  Spanish  law  tu  be  applied  where  the  sus- 
picion is  sufficiently  strung  to  raise  a  presump- 
tion of  guilt :  I   will  prove  that  the  torture 
may  be  iiiHicted  either  on  the  petition  of  the 
prosecutor,  or  at  the  discretion  of  the  judge, 
according  lo  the  circumstances  of  the  case  ; 
and  in  addition  to  this,  1  will  prove — which 
will  be  very  material  hereafter — that  the  in- 
fliction of  tf >rture  cannot  take  place  by  the 
authority  of  the  interior  magistrate,  but  that 
in  every  case  reference  must  be  made  to  the 
superior  tribunal,  and  that  on  such  reference 
it  is  the  duty  of  the  superior  tribunal  to 
order  the  iiiHiction.    These  general    points 
1  will  prove  beyond  all  controversy,  from  the 
different  writers,  tocunstitute  the  law  of  Spain, 
and  to  he  applicable  to  the  Spanish  colonies. 
For  this  purpose  I  shall  produce  a  code  or 
compilation  of  laws,  wliich  contains  every  in- 
stance in  which  the  law  of  the  colonies*  dif- 
fers from  that  of  thcmci,*her  countn';  and  it 
will  appear  distinctly,  that  so  far  from  tor- 
ture not  being  a  part  of  the  law  applicable  to 
the  colonies  of  Spain,  it  is  not  only  the  law 
of  Old  Spain,  but  is  expressly  directed  to  be 
adrriinistered  in  the  colonics :  I   shall  show 
you  that  there  is  not  a  single  passage  which 
abrogates  the  iufliction  of  torture  in  the  colo- 
nies, but,  on  the  contrary,  that  there  is  a  ge- 
neral direction,  that  where  the  law  L>  not  al- 


tered by  an  ei press  provision  aitplicable  to 
the  colonies,  reference  shall  be  had  to  the 
general  law  of  Hjuiin.    Now,  eentlemen,  nol 
to  put  the  case  strongly  on  the  part  of  the 
defendant,  but  rather  stating  it  less  lo  than 
the  evidence  would  warrant,  I  venture  to  as- 
sert that  as  far  as  relates  to  the  inquiry  of 
what  was  tlie  late  of  the  islanf>,  you   will  be 
left  without  even  the  must  remote  possibility  of 
doubt ;  for  that  in  a  case  like  the  present,  i.  e. 
a  case  of  theft,  where  the  guilty  person  re- 
fused to  tell  the  whole  truth,  and  especially 
where  treasure  had  been  concealed,    it  waa 
tlie  bounden  duty  of  general  Picton  to  order 
the  qntUiom  to  be  applied ;  unless  my  learned 
friend  can  demonstrate  that  by  the  surrender 
of  the  colony,  the  law  of  Spam  was  neceasa> 
rily  and  ifnofacio  abrogated.    But  I  will  not 
rest  my  case  even  on  this  evidence,  strong  as 
it  is,  lor  I  am  enabled  to  carrv  my  proof  still 
further.    1  trust  I  shall  not  be  suspected  of 
entertaining  a  wi»h  to  do  what  is  irregular 
by  reminding  you,  that  this  is  the  second 
time  the  present  case  has  k>een  submitted  to 
the  consideration  of  a  jury.    Upon  the  former 
trial,  it  happened  that  a  witness  was  called 
who  swore  that,  under  the  special  and  parti- 
cular code  enacted  for  the  govtmnientof  thcf 
Spanish  colonies,  the  law  of  torture  did  not 
exist ;  we  were  not  at  that  time  provided  with 
evidence  to  disprove  this  assertion,  and  the 
jury  found  by  their  verdict  that  at  the  time 
of  the  cession  of  Trinidad,  there  was  no  such 
law  in  force  in  that  island.    From  circum- 
stances which  afler wards  took  place,  doubts 
as  to  the  correctness  of  this  witne8s*s  repre- 
sentations were  entertained,  the  propriety  of 
the  venlict  was  submitted  to  the  Court,  and 
it  was  directed  that  an  inquiry  should  be  made 
on  the  island  of  all  those    practising   the 
Spanish  law,  to  satisfy  the  Court  whatwas  the 
law  at  the  cession  of  that  colony.    A  manda- 
mus was  sent  out,  to  which  a  distinct  return 
has  been  made,  comprising  the  testimony  of 
every  professional    man  who  had  practised 
during  a  lung  course  of  years — and  particu- 
larly ut'thc  chicf'justice  of  the  island — certi- 
fying what  the  law  was  at  the  time  of  the  sur- 
render of  Trinidad  to  his  majesty*sarn)s.    Oa 
this  part  of  the  case  I  shall  not  detain  you  by 
eoing  through  the  testimony  of  the  witnesses, 
lout  shall  content  myself  with  readtnz  to  yoa 
the  conclusion  of  the  evidence  given liy   the 
chief  justice,  as  returned  to  this  Court  under 
the  mandamus.    The  chief  justice  is  asked 
thi^  question,  *'  Can  you  undertake  to  say,  that 
<'  the  law  of  Old  Spain,  with  respect  to  the 
**  infliction  of  torture,  was  a  part  of  the  law 
"  of  Trinidad,  at  the  lime  of  the  capture  of 
''the  island  in  1797  T'    His  answer  is  this  : 
**  Yes ;    I  have    read    and  studied    several 
**  Spanish   authors,  on   the  subject   of  the 
'Maw  of  torture;  some  of  them  have  written 
^  in  favour  of  it — to  show  the  use  aini  ne- 
'- ccssity  of  it;  others  have   written  against 
"  it — to  prove  that  ituiight  to  l)e  abolished  : 
''but  not  one  of  them    has  attempted  to 
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**  say  that  it  was  abolished,  or  was  not  in 
**  force  either  in  Spain  or  the  Indies;  and  it 
^  appears    strange  to  me,  that  the  question 
**  tlRit  the  la#  oftorture  not  being  in  force  in 
**  this  island  should  be  agitated.    There  caw* 
**  not  erist  at  iku  day  a  j>ouibilUy  of  doubt 
**  that  the  law  of  Old  Spain^  with  retpect  to 
**  torture,  was  in  force  in  Trinidad,  and  was 
"  part  of  the  law  of  the  island  at  the  time  of 
"  the  conquest  of  it  in  1797  ;  unles  it  can  be 
*<  made  appear,   that  Trinidad   was   not  a 
*'  Spanish  colony  at  that  time.***    This,  ^n- 
tlemen,  is  absolutely  decisive  and  conclusive. 
The  present  is  a  charge  of  illegal  conduct 
on  the  part  of  general  Ficton.    It  is  admitted, 
that  be  was  bound  in  the  situation  in  which  be 
was  placed  to  conduct  himself  according  to  ' 
the  law  of  the  island.   The  law  of  Trinidad, 
being  different  from  that  of  Enzland,  must  be 
proved  as  a  substantive  fact.    The  averment 
tliat  general  Pictun  conducted  himself  ille- 
gally, is  an  averment  uf  fact  to  be  established 
on  the  part  of  the  prosecution,  by  proof  of 
what  was  the  law ;  and   I  therefore  deny, 
tliat  it  is  incumbent  upon  me  to  prove  the 
legality  of  the  act  done  by  general  Picton  : 
the  prosecutor  having  averred,  that  the  de- 
fendant has  conducted  himself  unlawfully,  it 
was  for  him  to  prove,  that  by  the  law  of  Spain 
no  such  practice  could  prevail.  .  But  I  do  not 
rely  on    this;  I   have  taken  on  myself  to 
prove,  that  by  the  law  of  Spain,  from  the 
earliest  times,  torture  formed  a  part  of  the  cri- 
minal jurisprudence  of  that  colony,  and  that 
it  continued  to  be  so  at  the  time  of  the  cession. 
It  is  certified  by  the  chief  justice  to  have  been 
the  law  at  that  time,  and  if  the  question  had 
been  submitted  to  him  attlic  former  trial,  he 
would  then  have  certified  the  same  fact.  And 
I  hope  I  shall  not  be  thouglit  to  express  my- 
self too  strongly  when  I  say,  that  whatever 
difficulty  mient  have  been  mi  b^  the  prose- 
cutor upon  tnis  part  of  the  case,  it  is  certain 
that  he  has  given  no  evidence  as  to  the  general 
law  uf  Spain,  or  as  to  the  law  of  this  parti- 
cular  colony :   when,   therefore,   you    find 
thai  all  the  evidence  is  on  the  opposite  side, 
I  should  afiVont  your  understandings  and  in- 
sult your  integrity,  if  I  supposed  that  you 
could  entertain  any  doubt  as  to  the  law  of  tor- 
ture being  in  force  in  Trinidad,  unless  it  was 
altered  by  the   cession.    The  evidence   all 
iiroves  that,  supposing  the  law  not  to  have 
been  altered  by  the  surrender,  torture  was  un- 
doubtedly applicable.    Now  it  is  necessary 
here,  that  you  should  confine  your  attention 
to  what  the  charge  is :  the  question  you  are 
tu  determine  '\9,  whether  the  torture  was  law- 
ful or  unlawful ;  that  is  the  only  question  be- 
fore you ;  and  being  so,  all  the  evidence  that 
has  been  given  as  to  the  degree  of  suffering 
ufthc  witness  is  nothing  to  the  purpose.    If 
it  was  not  lawful  to  itiffict  the  torture  at  all, 
it  u'uuldhe  immaterial  to  the  question  of  the 
(Icfendunl's  guilt,  whether  Luisa  Calderon  had 

•  Vide  anU  p.  603. 
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suffered  in  the  slightest  or  in  the  greatetl 
degree.  If  insteacTof  presenting  herself  be« 
fore  you  in  the  full  enjoyment  of  youth  and 
health,  af\er  the  commission  of  an  offence 
which  in  this  country  would  have  been  punisb* 
ed  with  an  ignominious  death,  she  had  ap« 
reared  maimed  and  mutilated,  it  would  not 
have  at  all  affected  the  auestiun  before  you ;  it 
torture  was  the  law  of  the  island,  it  was  the 
dutv  of  cencral  Picton  to  enforce  it.  Then,  as 
to  the  place  of  her  confinement,  and  the  period 
of  its  duration,  lam  sure  that  you  will  do 
^ncral  Picton  the  justice  to  recollect  that  the 
inquiry  submitted  to  you  is  not  what  the  su& 
fenngs  of  the  witness  were,  but  whetlier,  in 
point  of  law,  she  was  exposed  to  them  lawful! v 
or  not. 

Not  to  dwell  upon  this  part  of  the  case 
longer  than  is  necessary,  I  will  only  advert  to 
the  statement  of  my  learned  friend,  in  open- 
ing this  case,  and  which  he  has  followea  up 
by  his  questions  to  the  witnesses.  It  seems 
to  have  been  insisted,  that  because  there  was 
no  evidence  of  th^  execution  of  the  law,  till 
after  general  Picton  had  become  governor^ 
there  was,  therefore,  no  such  law  in  existence^ 
With  respect  to  that  argument,  not  only  is  ell 
the  evidence  at  variande  with  It,  but  if  thil 
were  otherwise,  I  am  yet  to  learn  that  the  disi 
use  of  a  law  constitutes  an  abrogation  of  such 
law.  It  would  be  strange,  indeed,  if,  where 
the  law  directs  magistrates  to  proceed  in  i 
particular  manner,  their  neglect  of  their  duty 
were  to  be  insisted  upon  as  an  argument  to 
show  the  abrogation  of  the  law,  and  frook 
which  the  inference  could  be  drawn,  that  the 
law  did  not  exist.  The  evidence,  however,  will 
set  this  matter  at  rest;  for  I  shall  prove,  hj 
the  different  passages  which  I  shall  lay  be> 
fore  you,  that  torture  continued  to  be  the  law 
of  Spain,  and  in  force  at  Trinidad,  and  I  sludl 
show  not  merely  that  it  was  so  at  a  period  of 
remote  antiquity,  but  that  it  continued  to  be 
so  up  to  the  period  of  the  cession,    I  shall 

Srove  this  by  reading  various  passa^  from 
ifferent  authors,  all  of  whom  concur  m  repr^ 
senting  the  law  to  have  been  so  in  the  colo^ 
uies,  as  well  as  in  the  mother  country ;  Iq 
addition  to  which,  we  have  the  evidence  of 
the  chief  justice  to  the  same  purport.  But  | 
will  not  leave  it  even  here ;  for  I  will  give 
evidence  that  it  was  the  positive  law  of  the 
colonics,  and  will  read  from  the  authorities  % 
passage,  where  it  is  expressly  laid  down  tha| 
no  law  shall  cease  by  disuse ;  I  will  show  you 
that  the  Spanish  code  provides  against  the 
annihilation  of  a  law  by  its  disuse.  I  will^ 
besides,  lay  before  you  the  record  of  the 
proceedings  whidi  took  place  in  the  yea? 
1790,  in  the  case  of  a  {person  who  was  ae- 
cnsed  of  murder .  The  inquiry  going  on  ill 
that  case  as  here  before  the  ordinary  judge,  it 
appears  that  the  suspicion  of  guilt  was  such 
as  to  authorixe  the  infliction  of  torture ;  and 
as  the  judge  could  not  order  it  of  himself^ 
there  was  an  appeal  to  the  superior  tribunal, 
I  And  therefore  it  it  were  ncccssaiy  to  prors 
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that  which  I  contend  it  n  not  necesnry  |o 
{irore,  thii  precedent  of  1T90  becomes  an 
authority  directly  in  point,  in  any  criminal 
prooeedingi  under  circumttancei  similar  to 
the  present  Avoiding  aoT  unnecwanr  re- 
petition of  what  I  have  already  said.  1  will 
quit  this  part  of  the  case,  with  urging,  that 
when  you  come  to  consider  what  the  question 
is  upon  this  criminal  investigation  into  the 
conduct  of  general  Picton  when  acting  in  a 
public  capacity,  you  cannot  but  be  of  opinion 
that  at  the  periou  of  the  cession,  the  nw  of 
Trinidad  was  such  as  it  is  certified  by  the 
chief  justice  to  have  been.  If,  as  I  confidently 
anticipate,  jou  entertain  that  opinion,  the 
whole  of  this  charge  falls  to  the  ground ;  for 
the  very  essence  of  il  is  the  illegality  of  the 
act;  and  if  you  think  it  not  to  have  been  un- 
lawful, you  must  acquit  thedefendant 

I  DOW  come  to  the  consideration  of  the  se- 
cond question — a  question   undoubtedly   of 
novelty,  and  of  the  greatest  magnitude  and 
importance— i.  e.  whether,  bv  the  surrender  of 
Tnnidad,  the  law  of  that  island  (which  was 
ordered  to  be  continued  in  all  respects  as  it 
had  existed  under  the  Spanish  government) 
became  altered,  so  as  to  render  that  illecal 
which   would  nave  been  legal  but  for  the 
operation  of  some   principle  of  the  English 
ounstitution,  with  which  my  learned  friend 
has  endeavoured  to  maintain  that  the  e&ist* 
cnce  of  the  law  of  torture,  in  a  conquered  co- 
lony, is  under  any  circumstances  iiiconinati- 
ble.    Upon  this  part  of  the  case  I  could  Iiave 
wished, — if  it  is  now  to  be  the  subject  of  dis- 
cussion, if  the  hour  is  now  arrived  when 
you  are  to  decide  upon  a  subject  of  such 
magnitude — I  could  have  wislicu,  I  say,  that 
my  learned  friend  had  gone  deeper  iutu  the 
question,  and  that,inst^  of  contenting  him- 
self with  round  assertions,  that  by  the  Jaw  of 
England  an  English  judge  cannot  inflict  torture, 
he  had  quoted  some  principle  and  some  autho- 
rity laying  down  the  rule  tor  the  opcmlion  of 
such  principle  in  distant  settlements,  as  a 
guide  for  the  conduct  of  persons  entrusted 
with  the  administration  of  the  law.    I  have, 
however,  heard  nothing  but  a  bold  assertion, 
that  no  British  judge  can  enforce  torture  in 
any  territory  conquered  by  Great  Britain,  al- 
tlKHigh  it  should  have  been,  l)efore  the  con- 
quest, a  part  of  the  law  of  that  territory, 
which  law  he  is  ordered  to  execute  as  it  had 
been  executed  under  the  former  eovcmment. 
I  have  heard  no  principle  or  autuority  cited, 
and  it  will  be  enough  for  me  to  slate  that 
there  is  no  such  principle,  no  such  rule  in  the 
English  laws,  nor  any  case  in  which  such  a 

{principle  or  rule  was  ever  thought  of.  And 
laving  done  so,  I  shall  refer  you  to  the  direc- 
tion you  will  receive  from  the  noble  and 
learned  judge  when  he  bums  up  the  evidence 
that  applies  to  the  questions  before  you.  I 
contend  that  the  situation  of  g^cneraf  Picton 
bein^  such  that,  in  conformity  with  his  majes- 
ty*s  instructions,  he  was  bound  to  administer 
the  laws  as  he  found  them;  general  Picton 


I  was  compelled  to  execute    them  whatever 

I  they  were,  and  therefore  that  if  torture  was 

the  law  of  tlie  island,  he  would  not  have  been 

justifiable  if  he  had  omitted  to  execute  il  in 

this  particular  instance. 

In  this  case,  nothing  depends  upon  your 
opinion  as  to  the  humanity  or  inhumanity  of 
the  law.    I  need  not  tell  }[ou  that  although 
torture  never  existed  in  this  country  in  the 
specific  shape  in  which  it  has  appeared  ami 
is  still  to  be  found  in  other  countries,  yet 
certainly,  at  one  period,  it  constituted,  though 
under  a  diflerent  form,  a  part  of  the  criminal 
law  of  Enghuid.    I  need  not  inform  vou,  that 
by  the  law  as  it  formerly  exibted  in  this  coun- 
try, if  a  man  upon  bcinc  arraigned  stood 
mute,  if  he  did  not  assert  nis  innocence,  or 
admit  his  guilt  f although  it  would  have  Men 
no  unreasonable   conclusion  to  presume  a 
man  guilty,  who  would  not  assert  his  inno- 
cence) the  sentence  was  (and  the  judge,  wluit- 
ever  might  have  been  his  feelings,  was  bound 
to  enforce  it)  **  that  he  be  sent  to  the  prison 
"  from  wheuce  he  came,  and  nut  into  a  dark 
''  lower  room,  and  there  to  ne  laid  naked 
**  upon  the  bare  ground  upon  his  back,  witlu 
**  out  any  clothes  or  rushes  under  him,  or 
«  to  cover  him,  except  his  privy  members ;  his 
**  legs  and  arms  drawn  and  extended  with 
"  cords  to  the  four  corners  of  the  room,  and 
"  upon  his  body  laid  as  great  a  weight  of  iron 
'*  as  he  can  bear,  and  more.    And  the  fiist 
**  day  he  sliall  have  three  morsels  of  barlcv- 
**  bread,  without  drink ;  the  second  day  be 
"  shall   have    three  draughts   of  water,  of 
"  standing  vrater  next  the  dour  of  the  prison, 
"  wittiout  bread,  and  this  to  be  his  diet  till 
*'  he  die.***    Dreadful  as  is  the  recital  of  this 
punishment,  and  horrible  as  the  cnduniuce 
of  it  must  have  been,  it  did  not  exist  in  the- 
ory only,  for,  so  lately  as  the  reign  of  king 
Geor^  the  second,  upon  the  very  circuit  on 
which  my  learned  friend,  Mr.  Garrow,  prac- 
tises with  !io  much  honour  to  himself  and 
benefit  to  his  clients,  a  culprit  who  upon  his 
arraignment  stood  mute,  was  actually  pressed 
to  death,  and  we  arc  taucht  to  believe  that  the 
learned  )>erson  who  ordered  that  punishment 
to  be  inflicted  possessed  as  much  humanity 
as  anjr jud^e  of  the  present  day;  and  gentle- 
men, it  this  law  had  not  been  repealed  witliin 
the  last  thirty  years,  it  might  have  been  the 
fate  of  his  lordship  to  have  ordered  a  torture 
greater  than  any.  other  that  the  most  inven- 
tive cruelty  could  have  devised  to  extort  an 
answer  from  a  man,  who  merely  would  not 
say  that  he  was  innocent.    And  here  I  must 
state  that  nothing  is  \cf\  to  the  discretion  of 
the  judge.    Either  in  England  or  at  Trinidad, 
if  it  be  made  out  that  torture  is  the  law  of 
the  land,  he  is  bound  to  enforce  it. 

This  is  precisely  the  situation  in  which  c«;- 
neral  Picton  was  placed.  Then  upon  what 
principle  is  it  that  my  learned  friend  says, 
that  whatever   might   have    been  the  law 

^  II.  P.  C.  319." 


899]  Bec6nd  trial 

wltkh  Bothoriied  llih  kind  of  proceeding, 
ami  wlwtever  might  hovo  been  ilia  Uw  in 
ifae  colonics,  it  ceued  to  exist  in  lbi«  pmrli- 
culat  coloay  by  llie  mere  act  of  iu  Mirtendcr 
to  the  Brititli  arnu  F  We  know,  gcntle- 
meo,  that  at  the  time  of  the  Union  with 
Scotlanil,  the  law  of  that  country  was  Mich 
that  any  roan  might  have  been  kubjecled  to 
the  tame  kiml  of  process  as  tra*  aaopled  in 
ibis  instance.  Tlie  mode  of  praceealng  to 
diicoTer  truth  by  torture  is  derived  frora  the 
Kumaa  law,  and  it  cunstilutei  at  this  day 
]iart  of  the  judicial  system  of  almod  eveiy 
cuiiiitry  ill  Europe.  Il  has  ceriaJnlj'  in  many 
respects  undergone  changes.  It  was  a  part 
of  the  civU  Uw,  and  at  such,  prevailed  in 
Scotland,  even  after  the  Union  of  the  two 
kingdoms,  and  every  individual  who  went 
inia  Scotland  rendered  himself  liable  to  the 
inSicliun  of  torture  ;  and  if  be  had  commit- 
ted a  crime  in  which  it  wa*  applicable,  lie 
must  have  undergone  it.  It  was  only  by 
tlie  expres*  provisions  of  an  act  o^  parli*- 
ment  which  was  passed  by  the  legislature 
tome  yetrt  alter  the  Union,  and  which  act 
recognised  the  existence  of  the  law  and 
practice  of  torture  up  to  thai  ptriad,  thai 
the  torture  was  abolialied,  tfiat  statute 
being  a  legislative  admission  that  nothinj; 
short  of  the  legislative  authority  could  anm> 
bilale  it.  Here,  therefure,  we  have  a  positive 
act  of  parliament  which  shows  that  wtiere 
torture  had  existed  in  aiuther  countryj  it  did 
not  cease  by  that  country  being  uuited  to 
England,  but  that  it  was  necessary  to  pass  a 
specific  act  of  parliament  in  order  to  put  an 
end  to  it.  Seeing  tlierefore,  ^ntlemen.'tbat 
tny  learned  friend  has  not  developed,  esplaio- 
ed,  or  discussed  any  principle,  thai  he  has  not 
favoured  us  with  any  other  authority  than 
his  own  bare  assertion,  however  respecta- 
ble tliat  bare  asscitiuo  may  be,  I  con- 
tend lltal  I  have  done  more  than  enough  to 
overLuru  his  position ;  and  I  conCdenlly  sub- 
mit to  you  on  the  part  of  general  Picton, 
that,  if  by  his  majeatv's  instructions  be  was 
directed  to  maintain  tne  laws  of  the  island  of 
Trinidad  after  the  capitulation,  precisely  as 
they  had  been  theretofore,  he  would  have 
been  guilty  of  a  breach  of  his  instructions,  if, 
torture  Iwiiig  a  part  of  the  law  of  the  island, 
he  liad  not  enlbiced  it  in  a  case  in  which  he 
was  called  upon  to  enforce  it,  and  in  which  il 
was  fitting  that  it  should  be  applied. 

But,Ecntlcmen,  afteralliluLtl  have  stated, 
—conclusive  and  satisfactory  as  it  must  have 
been  to  your  minds— it  is  my  duty  to  in- 
form you  that  il  was  suggested  on  a  fornwr 
occasion,  that  as  the  present  is  a  case  of  great 
magnitude  and  importance,  it  mieht  be  deem- 
ed proper  that  a  special  verdict  uiould  be  de- 
UvereJ  by  you 

Lord  Ellenborough,  —  I  wished  that  obier* 
vation  to  proceed  fnm  the  counsel.  There 
certainly  will  arise  in  the  present  case  points 
of  much  novelty  and  vut  importance  i  it 
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would  bt  for  the  public  interaat  thai  thaaa 
|M)ints  should  undergp  a  more  solemn  bnaa- 
tigalioa  thaa  they  can  posaibly  recaiva  upon 
this  occasion  j  and  they  sbould  be  discussed  ia 
a  way  which  will  admit  of  an  appeal  to  tha 
judgment  of  a  superior  liibuoal.  I  havt  no 
pentonal  wish  upon  tin  subjoct;  but,  imd<r 
all  the  circumstances,  it  appears  to  me  that 
the  better  course  will  be  to  have  a  special  vei^ 
diet  if  you  can  agree  upon  the/acJi. 

If  you  cannot  wrc«  upon  t^  facta,  I  know 
my  duty,  and  shall  discnarge  iL  I  shall  lay 
before  the  jury  the  facts  as  they  sppear  in 
evidence,  and  shall  stale  lo  them  my  viow  of 
the  law  applicable  lo  those  ^ts :  I  shall 
most  readily  perform  tluil  part  of  my  duly  ; 
but  I  tbinlc  lor  the  reasons  I  have  already 
given,  that  il  will  be  mure  for  the  public  in- 
terest that  a  special  verdict  should  ba  re- 
Mr.  Oarroai. — Perhaps,  as  your  lordship 
has  represented  the  propriety  of  a  special 
verdicl  being  delivered,  it  may  be  convenient 
toHr,  Dallas,  that  I  ibould  nnw  state  what  I 
bare  to  say  upon  the  subjtxt.  Upon  the  fiirmci 
occasion  we  were  Tory  much  embanaasnl  Ivjr 
takioE  it  for  granted  that  the  eiistence  of  tfafl 
lawortorturv  would  have  been  proved  aicleariy 
by  thcevideDce,a3Mr  Dallas  had  stated  that 
it  would  be  ;  but  in  the  result  il  did  not  ap- 
pear lo  be  made  out.  Itis  not  my  wish  that 
any  opinion  should  be  given,  but  rather  that 
\\»Jottt  of  the  case  should  be  staled  upon  a 
rpecial  verdict. 

My  learned  friend  has  expressed  ft  wish 
that  I  had  gone  more  deeply  into  the  sub- 
ject ;  it  was  not  because  1  amli  nol  argue  il 
that  I  did  cot :  — the  mere  exercise  of  mjr 
memory  would  have  enabled  roe  to  hare 
done  so,  tor  I  could  have  repeated  all  that 
fell  from  mjr  learned  friend  Mr.  Nolan  in  the 
course  of  his  ai^raent  fwliich  was  cMtainly 
one  of  the  ablest  I  ever  neard,  and  I  believe 
this  is  the  unanimous  opiaion  of  all  who 
beard  it] ;  but  1  thought  it  would  be  inpn>< 
per  to  anticipate  the  ilefence. 

When  all  the  evidence  shall  have  been 
gone  through,  if  your  lordship  sees  any 
point  upon  which  a  question  of^  law,  novel 
and  important,  is  likely  to  arise,  I  shall  have 
no  objection  to  the  jury  tiading  such  facts  as 
will  (if  proved)  be  sutGcient  to  raise  the  ques- 
lion,  but  at  present  I  cannot  say  that  I  con- 
sent tu  a  special  verdict. 

Mr.  Dailai,  —  GcntlemcD  of  the  jury,  my 
learned  friend  must  have  greatly  nuiundar> 
stood  me,  if  he  supposes  tbat  I  thought  biin 
not  able  to  argue  the  )>oints  of  this  case. 
Whether  he  hu  had  recourse  to  the  very 
able  argument  to  which  he  has  alluded,  w 
whether  his  nllicr  vocations  have  petmitleil 
him  to  enter  into  any  research,  sure  I  am  that 
there  i*  no  man  more  able  than  be  is  to  aigua 
llut  or  aojr  utbcrsulgect  When  I  said  Umt 
hi  had  conlented  himself  with  making  a  ban 
aasortion,  I  meant  that  he  bad  cited  no  au- 
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thorit/,  that  he  had  arfduecd  no  argument  for 
me  to  grapple  with,  and  not  that  he  had 
stated  hn  case  more  super ficially  thun  he 
CNight  to  have  done.  1  shall  here  quit  this 
part  of  the  ca^  m-ith  repeating  that  the  points 
on  which  I  insist  are,  the  original  existence  of 
the  law  of  torture  up  to  the  period  of  the 
cession,  and  that  the  law  of  torture  was  not 


i  know  Perfectly  well  that  there  are  several 
se«  in  which  the  allegation  *'  maliciously  ** 
is  taken  to  Le  a  legal  intendment ;  i.  e. 
that  the  law  infers  malice  from  the  illegality 
of  the  act  done.  There  are  many  cases  of 
this  descriptinn,  but  there  are  also  many  ol  a 
contrary  description ;  and  the  question  will  be, 
to  which  of  these  two  classes  are  we,  m  decid- 


\n  any  way  altered  or  aflectcd  bv  that  event.  |  ing  upon  the  conduct  of^ncrall*icton,  to  refer 
I  now  come  to  a  new  ground  of  defence  :  |  the  present  case.  One  ol  the  first  principles  of 
and  for  the  purposes  of  argument,  I  will  ad-  !  natural  justice, and  which  the  feelings  of  every 
mit  that  torture  was  not  a  part  of  the  law  of  -  man  suggest  to  him  is^  that  no  man  who  lias 
the  island,  and  that  the  chief-justice  and  '  used  his  best  endeavuur  to  infumi  himself^ 
every  professional  man  who  has  given  cvi-  i  ought  to  suffer  for  an  error  in  judgment, 
dence  has  been  mistaken.  Still,  admitting  all  j  Nuthins;  consequently  can  be  more  repugnant 
this,  I  contend  upon  the  established  princi*  •  to  the  tir«>t  feelings  of  justice  hnplantetl  mthe 
pies  of  law  and  tlicir  application  in  a  case  nf  Imsom  of  every  |)crson,  tlian  tiiat  a  military 
this  sort  to  the  situation  in  which  general  ;  man,  like  general  Picton,  who,  after  a  long 
Fkton  was  placed,  he  is  cntitletl ,  under  the  ■  course  of  service,  is,  on  account  of  his  men!  in 
circumstances  of  the  case,  whatever  mav  I  his  profession,  placed  in  a  sittiation  that  is 
have  t>ecu  the  law,  to  a  verdict  uf  acquittal,  new  to  him,  and  who,  on  the  requisition  of  the 
And,  subject  to  the  correction  of  his  lord-  ordinary  magistrate,  orders  the  enforceineBt 
ship,  I  assert  that  supposing  either  that  tor-  j  of  that  which  he  is  informed  and  naturally 
ture  never  was  the  law  of  Trinidad,  or  that  if  supposes  is  the  law,  and  who,  in  so  doing,  is 
it  was  tlie  Liw,  and  had  been  unchanged  !  not  actuated  by  any  impulse  of  malice  ;  (tor 
by  the  cession,  that  general  Picton  had  ■  the  facts  exclude  the  slightest  presumptNm 
mismpplied  it,  still  tliat  it  was  a  mere  mistake  j  of  malice). — Nothirig,  I  say,  can  be  morere- 
upon  a  matter  of  law,  and  that  general  Pic-  |  piignant  to  the  feehngs  of  every  man  than 
ton  being  placed  in  a  judicial  situation,  and  ;  that  general  Picton,  so  situatetl,  should  stif- 
having  acted  from  mere  error  qfjhdgmeni^    ''     "  •     •    .  .        .    .  - 

and  not  from  malice,  cannot  be   convicted 
tipon  a  criminal  charge  :  I  state  this  u)Km  a 


fundamental  principle  of  the  law  of  England, 


^  w  w  —  — 

fer  for  a  mere  error  in  judgment.     And  I 
find  it  laid  down  —  if  it  were  necessair  to 


resort  to  authority  on  the  subject  —  that  by 
the  law  of  England  a  broad  line  of  distinction 


which,  when  examined,  will  form  a  full  and  i  is  drawn  between  civil  and  criminal  responsi- 
conplcte  defence  for  general  Picton.  I  bility,  and  tliat  there  arc  many  cases  in  which 

The  charge  against  general  Picton  is,  that  persons  are  civilly  responsible,  on  an  action 
he  has  illegally  and  maliciously  caused  ttiis  -  to  recover  damages,  for  conduct  alleged  to 
person  to  be  tortured.  Now, — ^iittin*;  ndidc,  have  been  illegal,  but  in  which  they  arc  not 
for  a  moment,  the  question  of  malice,  and  liable  to  a  cruninal  prosecution.  For  it  is 
how  far  it  is  in  point  of  law  necessary  to  i  said,  tliat  "  It  is  certain  that  no  man  ought 
prove  the  existence  of  a  malicious  intention,*"  to  suffer  criminnlltf  for  an  error  injudg- 
only  to  return  to  the  same  subject  hereafter,—  j  **  ment ;  but  it  is  equally  just  thai  he  shouM 
allow  me  to  remark,  that,  in  point  of  reason,  I  '<  make  reparation  ciriVy  for  the  ilamage 
there  is  a  material  distinction  between  the  two  ;  '<  which  other  i>ers()ns  have  suffered  by  such 
terms  illvgality  and  matice.  It  may  happen  "  his  error.  "  This  I  find  laid  down  by 
to  any  man  — it  might  happen  to  you — i  lonl-cbicf-Jiisticc  De  Grey,  in  the  case  of 
charged  with  the  administration  of  tlie  law  of  i  Miller  v.  Scare  and  others.  •  I  do  not  mean 
a  foreign  country,  to  be  misUkcn  in  a  great  !  to  disguise  the  fact  that  the  universality  ot 
variety  of  instances ;  and  in  every  such  in-  I  this  observation  has  bei-n  broken  in  upon, 
stance,  such  person  would  have  acted  illegal- 1  Where  an  act  of  parliament  has  marked  oul 
]y  ;  Init  assuredly  it  never  could  be  contend-  I  certain  duties  to  be  performed  by  a  justice  of 
cd  that  mere  illegality  was  not  perfectly  con-    the  peace,  I  am  aware  it  has  been  decided 


sistent  with  purity  of  intention.  Uy  imput- 
ing illegality  to  a  person  administering  the 
law,  you  impute  no  moral  turpitude,  you  only 
ascribe  to  him  an  isnorancc  of  that  h 


that  it  is  sufficient  tosustain  a  charge  against 
him,  that  he  has  acted  uniawfuDy.  I  do  not 
pretend  to  deny  that  the  universality  of  this 
Ignorance  ot  that  law  with  j  doctrine  has  been  broken  in  upon.  It  be- 
respect  to  which  he  may  have  used  his  ut- 1  comes  therefore  necessary  that  I  should  be 
most  endeavours  to  inform  himself.  But  if  j  correctly  understood,  and  that  I  should  oon- 
you  say  that  he  has  acted  maliciously,  you  }  fine  the  doctrine  to  the  $*round,  on  which,  on 
presuppose  that  he  has  a  perfect  knowledge  j  the  authority  of  decided  cases,  it  is  fully  es- 
of  the  law,  and  thai  the  act  was  done  in  op-    tablisheil. 

oosition  to  his  own  consciousness  of  what  the  Without  pushing  the  doctrine  to  the  extent 
Jaw  actually  was.  No  two  things  can  be  that  no  man  can  he  punished  except  for  an 
more  contradictory  than  to  impute  to  a  man  act  accompanied  with  malice,  and  that  no  roan 
that  he  has  done  an  act  unlawiiiily,  and  to    can  be  punished  for  mere  negligence,    I  shaM 

charge  him  with  having  done  it  malicioubiy, -     —    ■ 

and  with  an  intention  to  oppress.  '  *  9  Sir  W.  Blackst ,   1 141 . 


aai] 


SttOHU  Afwbi^ 


A.  iy.  1806. 


[891 


content  mjfself  with  statingi  what  caDnot  bt 
denied,  namely,  that  in  every  instance  where 
a  man  acta  (m  the  situation  which  j'ou  now 
liold)  as  juryman — that  in  every  instance 
where  an  individual  acts  (in  the  high  situation 
in  which  hb  lordship  is  at  present  actin^^  as 
a  judge— that  in  all  cases  where  an  individual 
is  invested  withj^eneral  judicial  authority  in 
and  for  the  service  of  the  public,  if  lie  acts 
erroneously  but  illegally — nay,  I  go  farther, 
and  say  if  he  acts  even  maliciously,  he  is  not 
liable  to  a  civil  actioni  and  still  less  to  a  cri- 
minal prosecution.  This  is  a  proposition 
which,  in  the  cases  of  iudgcs  and  jurors,  is  so 
incontrovertibly  established,  that  I  shall  not 
waste  time  by  referring  to  authorities  to  show 
the  ground  upon  which  it  stands;  they  have 
upon  a  former  occasion,  been  quoted  in  detail, 
and  have  never  been  doubted  or  questioned. 
I  therefore  confidently  lay  it  down,  that  wher- 
ever a  person,  invested  with  judicial  authority, 
mistakes  the  law,  he  is  not  liable  either  to  a 
civil  action,  or  to  an  indictment. 

I  will  now,  in  illustration  of  this  position, 
advert  to  one  or  two  instances  to  which  I  refer- 
red on  a  former  occasion.  One  is  the  case 
where  the  iudges,  sitting  at  the  Old  Bailey,  had 
committed  certain  juiymen  for  the  non- 
payment of  a  fine  imposed  upon  them  because 
they  would  not  fina  a  particular  verdict  as 
the  judges  wished  them.  A  writ  of  Habeas 
Corpus  was  sued  out  by  the  jurymen  so  com- 
mitied,  the  result  of  which  was,  that  they 
were  discharged.  An  action  was  afVerwanis 
brought  against  the  persons  who  had  com- 
mitted them,  but  on  the  ground  that  they 
acted  in  tlieir  judicial  capacity  (the  lord 
mayor  and  aldermen  being  named  in  the 
commission,  and  consequently  invested  with 
judicial  power),  it  was  held  that  the  action 
would  not  lie,  although  their  conduct  was 
clearly  illegal,— and  stm  less  could  they  have 
been  liable  to  a  criminal  prosecution, — there 
being  a  number  of  cases  which,  on  the  ground 
of  public  policy  and  convenience,  show  that 
no  man,  holding  a  judicial  situation,  is  answer- 
able for  a  mere  mistake  in  point  ofjudgmcnt. 

On  this  part  of  the  case,  I  submit  that  it  is 
material  that  you  should  bear  in  mind  that 
no  express  malice  is  imputed  to  general  Pic- 
ton  :  All  the  facts  and  circumstances  of  the 
ease  exclude  the  possibility  of  the  existence 
of  malice.  Here  is  an  obscure  person,  living 
in  a  state  of  concubinage  with  a  roan,  in 
whose  house  a  very  extensive  robbery  is  com- 
mitted. 8he  is  suspected,  and  brought  before 
the  governor,  who  refers  the  case  to  the  ordi- 
nary magistrate;  and,  it  being  afterwards 
su^sted  by  that  magistrate,  that,  in  his 
opinion,  the  application  of  a  slight  torture 
would  be  the  means  of  discovering  the  truth, 
the  govenHNT  assents  to  the  pro|»osition,  being 
informed  by  the  mapistrale  that  it  is  con- 
fonnable  to  the  law  ol  tlie  island.  All  that  ge- 
neral Picton  has  done,  has  been  to  say  to  Uie 
inferior  magistrate  "  Do  that  which  you  state 
to  me  to  be  legal.*'    You  see^  therefore,  that 
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the  circumstances  are  such  aa  evidently  to 
preclude  every  idea  of  malice.  When  you 
consider  what  the  situation  of  this  young 
woman  was— that  she  was  in  the  very  loweat 
rank  of  life-— you  must  follow  the  natural 
suggestions  of  your  own  good  understandinga, 
and  conclude  that  she  could  not  posubly 
liave  been,  in  the  tyts  of  general  Picton, 
either  politically,  or  in  any  other  vav»an 
object  of  personal  enmity  or  malice.  There 
are  no  possible  grounds  for  imputing  to  ge- 
neral Picton  a  corrupt  or  malicious  intention. 
Whether  he  was  right  or  whetlier  he  waa 
wrong,  he  unquestionably  meant  to  app^ 
what  he  considered  he  was  authorised  by  law 
to  apply;  and  being  placed  in  a  judicial  situa- 
tion, if  be  was  wrong  (which  I  deov),  still 
general  Picton,  for  a  mere  error  of  judgment, 
cannot  be  found  guilty,  and  subjected  to  pun- 
ishment at  a  criminal,  for  that  would  be  to 
confound  two  things  which  are  diametrically 
opposite  and  irreconcilable  —  unintentional 
error  and  premeditated  guilt. 

Whatever  may  be  bts  lordship^s  opinkm 
on  this  part  of  the  case,  it  is  in  another  point 
of  view  material  that  you  should  be  satisfied, 
that  in  the  exercise  oif  the  powers  intrusted 
to  him,  tlie  conduct  of  general  Picton  was 
not  malicious ;  for  it  will  not  be  denied  that 
he  was  bound  to  execute  the  law  as  he  found 
it,  and  as  it  was  represented  to  him  to  be;  and 
that  what  would  nave  been  a  justification  lo 
a  Spanish  judee  who  bad  acted  in  a  similar 
manner,  would  be  a  justification  to  him:  it 
follows,  therefore,  of  necessity,  that  whatever 
would  be  a  justification  of  the  act  in  theplaea 
where  it  occurred,  must  be  equally  so  in  the 
country  where  the  validity  of  that  md  ia  tried. 
It  is  enough  for  mv  argument  to  show,  that  if 
a  judge  has  acted  erroneously  through  igna- 
rance,  he  is  by  the  laws  of  S^n  wholly  ei- 
cused.  By  the  laws  of  Spain  there  is  a  dif- 
fereiKe  with  respect  to  the  responsibility  of  a 
person  in  a  judicial  situation  which  isimpoaed 
upon  him,  and  one  which  be  has  volunta- 
rily undertaken,  or  sought  after.  In  the 
former  case  the  law  requires  that  before  ajudgo 
can  be  punished  for  any  act  by  himeommitted, 
he  must  be  proved  to  have  acted  maliciously. 
I  say,  then,  that  general  Picton  is  entitled  to 
the  full  benefit  of  that  Spanish  law,  if  the  act 
waa  not  done  maliciously ;  and  I  contend 
that  as  far  as  purity  of  intention  goes,  ge- 
neral Picton  b  entitled  to  his  acquittal.  I 
shall  refer  you  to  the  law  of  Spam,  where 
you  will  find  ,  that  in  no  instance  is  a  person 
in  a  judicial  situation  liable  to  make  compen- 
sation unless,  he  has  acted  maliciouslv,that  19, 
in  no  case  is  he  liable  in  a  situation,  the  duties 
of  which  he  is  called  upon  by  his  sovereign 
to  fulfil.  When  I  have  laid  the  law  before 
yoo,  and  aiven  evidence  of  its  validity,  I  shall 
submit,  uiat  whatever  may  be  your  opinion 
as  to  the  averment  in  the  indictment,  still 
under  the  law  of  Spain  my  client  is  protected, 
unless  it  can  be  shown  that  he  was  actuated 
by  malice. 
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Ihopeigenaenien,youperfeetljuiidenl«id  ,  thai  he  stood  precisely  in  the  itmc  shaatkn 
whall  have  rmleavburcd  to  impress  upon  your  I  as,  previously  to  the  conquest,  the  royal  au- 
minds,  nainely,  thai  there  being  no  malice  j  dience  of  the  Caraccas  had  been  placed  in ; 
on  the  part  of  general  Picton,  and  he  being  >  for  in  whom  but  the  eovernor  could  the  au- 
placed  in  a  judicial  situation  by  the  command  .  thority  of  the  Uibunalhave  become  vested  ? 
•f  his  sovereign,  was  bound  to  enforce  the    I  will  not,  however,  leave  thu  part  of  the  case 
law  as  it  was  represented  to  him ;  and  that    to  rest  upon  the  result  of  any  general  roft- 
cven  if  he  has  been  misukcn  as  to  the  law    soning,  however  conclusive ;  for  fshall  sbow 
ef  Spain,  lie  is  nevertheless  enUtled  to  an  ac-    you,  that  not  only  by  the  instructions  of  g^ 
quitul.    Dut  I  feel  that  it  is  necessary  to  ,  neralAbercrombie,butalsoby  the  instructions 
advance  one  step  farther,  and  to  prove  to  you    of  his  majesty,  it  was  roarte  the  subject  of  an 
that  general  Picton  had  jurisdiction  in  the    eipress  order,  that  he  should  continue  the 
particular  instance.    It  may  be  pressed  upon    same  courts  as  had  before  exercised  authority 
aie  in  the  reply,  and  I  will  not  attempt  to    —that  he  should  administer  the  law  as  it  had 
conceal  it  from  you,  that  doubts  have  been    been  before  administered ;   and  it  waa  ex- 
thrown  out  from  high  authority  on  this  part  >  preuly  provided,  that  those  courts  should  coo- 
•f  the  case :  it  is  therefore  necessary  for  us    tinue    upon   the  same  foolinji^  upon  which 
■  to  examine  what  the  situation  was  in  which 
general  Picton  was  placed. 

Upon  the  surrender  of  tlie  island  to  sir 
Ralph  Abcrcrombie,  general  Picton,  who  was 
aerving  under  him,  was  appointed  to  the  go- 
vernment of  it.  I  sliall  adduce  evidence  to 
this  point,  and  show  that  the  instructions  to 
general  Picton  were  that,  unless  where  ex- 
pressly altered,  the  laws  of  the  former  go- 
▼emnient  should  continue  in  full  force.  It 
consequently  becomes  necessary  to  in- 
quire what  was  the  law  before  the  ceuion^ 
vpon  subjects  similar  to  tliat  now  under  your 


they  haa  before  stood,  and  that  in  all  civil 
cases  the  appeal  should  be  to  the  king  ia 
council,  but  in  all  criminal  cases  to  the  go* 
vernor.    Under  the  authority  of  these  m- 
structions  I  contend  that  the  governor  became 
the  court  of  appeal  in  every  criminal  case, 
and  therefore  that  upon  the  principle  of  the 
Spanish  taw,  which  provides  that  tortore  can- 
not be  inflicted  without  an  appeal  to  the  supe- 
rior tribunal,  the  powerof  sane  tionine  its  hmic- 
tion  belonged  to  general  Picton,  which  led  Be* 
eorrat  to  address  the  requisition  to  himaa 
being  the  superior  court,  and  which  authurittd 


which  called  for  the  infliction  of  torture, 
an  appeal  to  the  superior  tribunal  was  neces- 
aary ;  tliat  the  infliction  of  torture  could  not 
take  place  but  by  the  order  of  the  superior 


consideration.    You  will  learn,  that  in  every  I  him,  upon  such  requisition,  to  issue  the  order 

for  its  infliction.  I  contend  not  only  that 
general  Picton  had  jurisdiction,  but  also  that 
he  was  the  only  person  who  could,  by  possi- 
bility, have  iurisdiction  to  issue  the  order  in 
tribunal ;  and  therefore  that  if  such  a  case  as  I  question;  and  therefore,  unless  1  am  mistaken 
^is,  which  took  place  before  Bcgorrat,  had  i  as  to  the  general  nature  of  his  powers  as  they 
occurred  anterior  to  the  cession,  torture  could  appear  upon  the  evidence,  I  have  shown  him 
not  have  been  applied  by  Begurral,  but  the  to  have  been  invested  with  general  criminal 
roust  have  been  referred  to  the  superior  '  jurisdiction,   be  having  been  constituted  the 

supreme  criminal  court,   the  appeal  in  civil 
causes  being  to  his  majesty  in  council. 

It  is  said,  that  this  is  a  doctrine  of  novelty, 
and  tit  to  be  examined,  anil  to  be  argued  in  the 
shape  of  a  special  verdict,  not  now,  but  when 
the  court  is  full,  and  with  the  ulterior  benefit 
of  taking  the  judgment  of  the  House  of  Lords ; 
the  question  is  admitted  to  be  of  so  much 
nicctyasthis.  But  if  general  Picton  was  invest- 
ed with  general  criminal  jurisdiction^  who  was 
to  decide  any  question  of  law  in  the  island  bot 
general  Pictun  ?  Will  any  man  tell  me,  that  a 
question  uf  law  could  have  been  decided  by  any 
otlier  authority  ?  If  torture  had  ceased  to  lie 
consonant  to  ihc  law,  he  dccide<)  erroneously  ; 
must  show  that  tlicy^were  conferred  upon  i  but  if  he  had  decided  erroneously  in  any  other 
him,  or  that  they  necessarily  devolved  upon  i  respect,  still  if  it  was  on  an  appeal  coming 
him.**  If  the  inquiry  stood  upon  necessity  I  before  him  within  tlie  circle  of  his  jurisdiction, 
ak)nc,  it  would  be  apparent  that  the  powers  of  i  though  it  should  turn  out  that  he  was  mis- 
the  iinnicdiate  court  of  appeal  would  have  taken,  he  is  not  responsible  for  his  erroneous 
vested  in  the  governor;  for  under  a  general  judgment.  I  therefore  contend,  on  the 
law,  admitting  of  an  appeal,  the  party  to  en-  i  grounds  I  have  stated,  that  a  verdict  of 
force  that  law  is  the  appellate  jurisdiction ;  quittal  must  be  pronounced, 
but  the  appellate  jurisdiction  having,  by  the        " "      '  ' 

conquest  ot  the  island,  l>een  annihilated,  it 
follows,  as  of  course,  that  tlie  powers  of  that 
court  must  devolve  upon  the  governor,  and 


tribunal.  The  superior  tribunal  was  not  si- 
tuated upon  the  island :  it  was  the  royal 
audience  of  the  Caraccas,  which  was  a  court 
upon  the  Spanish  main.  It  would  have  been 
absolutely  necessary  to  have  referred  the  case 
to  that  authority  for  the  inflictive  sentence ; 
but  by  the  conquest  that  appeal  was  abolished, 
because  the  royal  audience  of  the  Caraccas 
could  retain  no  authority  over  that  settlement 
which  had  thus  passed,  by  the  right  of  conquest, 
from  the  crown  of  Spain  to  that  of  Cireat 
Britain.  But  it  will,  possibly,  be  asked,  <*  How 
do  you  show  that  the  powers  which  belonged 
to  the  court  of  the  royal  audience  of  the  Ca- 
raccas were  given  to  general  Picton .'    You 


Before  I  quit  this  important  part  of  the 
case,  namely,  the  extent  of  the  governor's  ju- 
risdiction, 1  will  trouble  you  with  one  or  two 
more  observations^  and    ene   or   two  onK. 
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You  understand!  that,  during  the  Spanish  go- 
▼eminent  the  appeal  rrom  all  sentences  was 
to  the  royal  audience  of  Caraccas.  I  do  not 
mean  the  ap^teal  in  the  last  instance ;  it  was  a 
court  havine  jurisdiction  in  interlocutory  pro- 
ceedings. In  all  cases  in  the  proeress  of  the 
inquiry  the  superior  court  can  alone  autlio- 
rize  the  application  of  torture,  and  therefore, 
upon  the  principle  that  a  court  having  su- 
perior authority  must  lend  its  aid  in  the  pro- 
eress  of  an  inquiry,  the  royal  audience  of 
Caraccas,  upon  a  representation  made  to 
them,  were  to  authorise  the  infliction  of  tor- 
ture, and  therefbre,  you  will  find  that  in  the 
caae  which  will  be  laid  before  you,  such  a 
reference  was  necessary  to  be  made.  In  the 
present  case,  the  consequence  would  have 
been,  if  there  had  been  no  conquest  of  the 
island,  that  the  reference  would  have  been 
made  to  the  royal  audience  of  the  Caraccas,  and 
that  court  would  have  authorised  the  applica- 
tion of  the  ouettioHf  to  ascertain  the  truth  ,and 
on  the  final  judgment  there  would  have  been 
an  appeal.  There  did  apply,  with  reference  to 
the  appeal  to  the  royal  audience  of  Caraccas, 
that  principle  which  I  contend  applies  here; 
there  was  an  appeal  to  that  which  was  the  im- 
Hiediate  superior  tribunal,  and  I  say,  that 
general  Picton  was  invested  wilh  all  the 
Bowers  which  were  incident  to  that  tribunal 
Defore  the  conquest.  It  may  be  in  the  recol- 
lection of  his  lordship,  that  so  strongly  was 
tills  principle  established,  that  in  a  proceed- 
ing anterior  to  the  cession  of  the  island,  there 
had  been  a  judgment  which  was  transmitted 
to  the  audience  of  the  Caraccas — there  had 
paued  a  sentence  that  was  depending  at  the 
time  of  the  conquest,  and  general  Picton  was 
ordered  by  the  oirection  of  his  majesty's  privy 
council  to  enforce  the  sentence  of  the  court  of 
Madrid.  From  the  whole,  it  follows  that  ge- 
neral Picton  had  jurisdiction ;  and  though  lie 
might  have  been  mistaken,  still  I  contend 
that  if  there  was  no  malicp,  he  cannot  upon  a 
criminal  charge  be  convicted. 

But  I  understand  that  other  objections  are 
to  be  rais^  with  respect  to  his  conduct ;  I 
understand  it  is  to  be  said  that  even  supposing 
torture  to  have  been  the  law  of  Spain,  still  that 
law  required  certain  formalities  to  be  observed, 
which  upon  this  particular  occasion  were 
neglected.  And  first,  that  this  young  woman 
had  no  person  appointed  to  defend  her; 
whereas,  sne  was,  by  the  lawof  Spain,  entitled 
to  have  a  defensor.  Now,  I  should  be  glad 
to  know  where,  in  the  proof  on  the  part  of 
the  prosecution,  you  find  any  evidence  that 
such  was  the  law  of  Spain.  I  have  always 
understood  that,  be  the  inquiry  civil  or  cri- 
minal, nothing  can  be  taken  for  granted  with- 
out proof : — ^1  ne  law  of  our  own  country  we 
are  bound  to  know,  but  that  of  a  foreign 
country  is  required  to  be  proved  as  a  matter 
of  fact ;  and  I  own  I  could  have  wished  that, 
before  we  had  been  thus  assailed  by  such  an 
objection,  some  evidence  had  been  laid  before 
>(m  that  such  waa  the  law  of  Spain, 
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With  regard  to  the  necessity  of  appointing 
a  defensor,  I  know  that  there  has  been  in 
the  evidence  testimony  on  one  side  and  on 
the  other.  I  know  it  has  been  insisted,  that' 
there  was  no  person  to  defend  her ;  and  I 
know  that  it  has  been  said,  she  was  nbt  of 
sufficient  age,  at  the  time  the  torture  was* 
inflicted,  to  be  the  object  of  such  apunishment. 
But  of  the  latter  fact,  no  evidence  has  been 
laid  before  you.  excepting  a  sineic  answer  of 
the  girl  herself,  saying  that  she  was  onljr 
fourteen  years  of  age.  We  are,  therefore,  ill 
the  dark  as  to  the  fact.  The  indictment  it 
framed  with  reference  to  the  laws  of  l^iOy 
and  avers  that  she  was  under  the  age  of  four- 
teen years.  How  have  they  proved  what  the 
a^e  was,  at  which,  by  thelaws  of  Spain,  torturi* 
might  be  inflicted  ?  They  have  not  proved, 
that  it  was  necessary  for  her  to  have  been  off 
the  aee  of  fourteen  years ;  but  I  do  not  mean 
to  defend  general  Picton  upon  their  defective 
proof;  for,  upon  looking  into  the  evidence,  yon 
will  find  that  the  appointment  of  a  defensor 
belonged  to  the  inferior  judge  ^  it  belonged  tm 
Begorrat :  all  that  general  Picton  had  to  d»' 
was,  to  see  that  there  was  a  probability  of 
guilt  to  authorize  the  iufliction  of  torture.  I^ 
therefore,  instead  of  the  punishment  being' 
conducted  as  it  was,  it  had  been  conducted  by- 
Begorrat  with  the  utmostdegree  of  cruelty,  ge- 
neral Picton,  who  could  not  have  known  aov 
thing  of  the  manner  in  which  it  was  inflicted, 
and  who  was  by  the  law  forbidden  to  be  pie- 
sent,  could  not,  in  any  respect,  be  considered 
responsible.  If  the  inferior  magistrate  did 
not  execute  his  duty  properly,  it  is  not  to 
be  imputed  to  general  Picton,  but  to  the  la* 
ferior  magistrate.  If  she  was  entitled  to  have 
a  person  appointed  to  defend  her,  it  warthe 
duty  of  the  inferior  magistrate,  and  not  of  the 
governor,  to  have  attended  to  it.  You  will  find 
tnat  he  did  reserve  the  power  of  appointing  a 
defensor  for  her ;  and  if  she  had  not  one^^  td 
what  was  it  owing  ?  It  was,  because  she  had 
applied  to  several  persons,  and  none  ot  th^m 
would  defend  her ;  it  was  not  for  Begorrat  ta 
compel  a  person  to  l)ecome  her  defender 
against  his  inclination.  You  will  find  in  the 
testimony  of  the  first  witness,  that  she  refera 
to  a  person  who  was  named  afterwards ;  but 
indeed  this  is  wholly  immaterial  to  the  course 
of  my  argument,  because  all  I  am  bound  to 
contend  for  is,  that  it  was  not  incumbent  on 
general  Picton  to  appoint  such  a  person.  And 
upon  the  point  respecting  her  age,  I  will  aotp 
at  the  present  moment,  run  into  aiw  lengtbes* 
ed  observations ;  for  if  I  am  to  defend  general 
Picton  against  this  charge,  founded  upon  the 
allegation  of  her  non-age;  it  must  be  the  sub- 
ject of  a  jgreat  deal  of  evidence.  I  am  aware 
that  originally  there  were  persons  who  swore 
that  she  was  under  fourteen  years  of  age; 
she  has  herself  said  to  day  that  she  was  under 
fourteen  years  of  ago,  but  I  shall  prove  by 
the  entry  of  the  l»ptism  of  this  giri,  that 
she  was  upwards  of  fifleen  years  of  age  when 
the  rdbbeiy  took  place  i  and  I  shall  prove,  by 
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the  testinonY  of  the  pennn  with  whom  the 
lived,  that  she  had  lived  with  him  in  m  state 
of  proatiuaioD  ibr  two  or  three  years,  and  I 
have  further  evidence  to  the  same  purport  If 
it  was  ttw  duty  of  any  person  tu  ascertain 
what  her  age  was,  it  was  the  duty  of  the  in- 
ftrior  judge;  and  you  will  find  in  the  evidence 
ofBegorrat,  that  they  commenceil  the  pro- 
ceedings with  a  ouestion  as  to  heraf^e;  that 
she  staled  that  sne  was  upwards  of  fourteen, 
and  that  it  was  upon  the  statement  that  she 
was  upwards  of  fourteen  years  of  age,  that  it 
was  eoDsidered  that  she  was  of  the  class  of 
persons  to  whom  torture  mi^ht  he  applied^ 
and  that  the  application  for  inflicting  it  was 
made  to  general  Picton.  But  every  thing 
that  has  been  said  upon  the  subject  of  her 
we  is  quilie  beside  tl  e  Question  ;  fur  what  is 
l£e  evidence  on  whicn  the  order  issued  P 
The  order  issued  upon  the  evidence  delivered 
by  her  own  mouth,  and  if  a  hundred  wit- 
neases  were  to  come  and  swear  she  was  not 
of  age,  it  would  signifjr  nothing.  If  it  was 
necessary  to  go  into  evidence,  I  should  prove 
that  she  was  upwards  of  fourteen  years  of 
agCp  or  at  least  that  she  so  represented  her- 
yll  before  tho  eriminal  judgOf  and  of  course 
thai  would  dispose  of  the  question  as  to  her 
Dunority. 

I  have  now,  gentlemen,  as  well  as  I  have 
been  able  to  do  so*  gone  through  all  that  I 
bad  to  submit  to  you  on  behalf  of  general 
Picton.  liavinff  alrrady  taken  up  so  much  of 
vour  time,  I  will  not  enter  into  any  recapitu- 
iatton  of  my  statements  and  reasoning ;  bcitfor 
the  sake  of  clearness  and  that  vou  may  fully 
understand  my  argument  I  will  just  sum  up 
^epoints  on  which  1  mean  to  insist. 

Fn-Mtf  I  contend  that  it  was  a  part  of  the 
law  of  Spain,  that  torture  should  be  applied 
to  persons  who  had  been  guilty  of  robbery, 
in  order  to  procure  a  confession  not  only  of 
their  guilt,  and  a  discovery  of  their  acconv- 
nl  ces,  but  of  the  place  where  the  treasure 
had  been  concealed,  and  of  other  circum- 
stances connected  with  the  subject  of  the  in- 
vestigation. Secondly y  That  taking  the  law  to 
have  been  such  previous  to  the  conquest, 
it  was  not  changed  or  affected  by  the  mere 
operation  of  that  event ;  in  other  words,  that 
what  had  been  the  law  before  the  cession  of 
the  island,  was  not,  upon  that  event  takine 
iihu:e,  ipio  facto  abrogated  or  superseded. 
ThirdUfy  That  by  his  majesty's  instructions 
general  Picton  was  directed  to  continue  in 
force  the  old  laws  of  the  island  as  they  had 
been  eiecuted  previously  to  the  surrender. 
Faurlhlyt  Even  supposing  my  friends  should 
succeed  in  proving  their  case,  the  legal  justi- 
fication which  we,  on  the  part  of  general  Pic- 
ton, setup,  will  remain,  i.e.  that  general  Picton 
was  only  bound  to  decide  as  his  lordship  and 
the  other  learned  judges  of  this  court  will  de- 
cide if  you  should  return  a  special  verdict — 
viz.  according  to  the  best  of  his  judgment ; 
and  that  it  his  decision  has  been  erroneous, 
he  is  no  more  liable  to  a  cVimioai  charge  on 


that  account,  than  their  tordshipa  would  be 
if  they  were,  upon  a  special  verdict,  to  dacide 
against  general  Piclon,  and  the  House  of  Lorda 
fthouM  reverse  their  judgment.  I  eonlend, 
that  eeneral  Picton  is  no  more  liable  tu  a  cri- 
minsl  prosecution  for  a  mere  error  of  judg- 
ment than  any  of  the  learned  judges  who  pre- 
side in  this  court.  Fifthly^  1  insist  that  he 
had  judicial  power  gtmeralfy ;  that  he  wae 
the  superior  court  for  the  execution  of  inter- 
locutory orders,  and  the  final  court  of  appea) 
in  alt  criminal  cases ;  that  tlie  whole  proceed- 
ings in  the  case  of  Luisa  Calderon  were  regu- 
lar, but  that  if  they  had  not  been  lo  with  re- 
spect to  the  non -appointment  of  a  detasor, 
and  the  age  of  the  party,  still  theae  were  nseaa 
irregulariUes,  and  there  bein^  no  UMdioa 
and  the  court  bavins  general  junsdictien  eon- 
stitutc  Buflkient  derance.  I  insist  on  ^eneraA 
Picton's  having  been  clothed  with  complain 

Erolection  umwr  the  commission  oonaliUiling 
im  the  superior  court  ofinterloculoryeanniinn- 
tiob,  as  well  aa  the  final  court  of  appeal  in  ail 
criminal  cases ;  and  I  contend,  that  if  i|i  tka 
exercise  of  such  his  judicial  autboritr,  ht  baa 
acted  erroneously,  he  is  liable  neither  to  aa 
action  nor  to  an  indictment. 

These  are  all  the  observations  I  have 
thought  it  my  duty  to  make  on  behalf 
of  the  defendant.  You  will  dispasgwnatily 
consider  all  the  circumstances ot  tfab  case; 
and  in  disposing  of  it  you  will,  I  am  per- 
suaded, divest  yourselves  of  all  prejudiee  with 
respect  to  the  nature  of  torture  or  the  noial 
justice  propriety  or  expediency  of  inflienng  it 
in  any  case :  confining  yotirselves  aa  men  of 
sense  and  men  of  honour  to  this  umple  ^fuas- 
tion — whether  in  a  case  with  respect  to  which 
gcneml  Picton  cannot  possibly  be  supposed 
to  have  had  any  malicious  purpoa»e  to  gratify, 
but  where  being  told  by  the  inferior  judge 
that  torture  was  the  law  of  the  island  lw>. 
merely  acting  upon  that  information  ordneii 
its  inrtiction,  ought  lo  be  subjected  to  pu- 
nishment on  the  ground  of  criminal  intention. 
Such  is  the  question  you  have  to  decide,  and 
I  am  sure  you  will  decide  it  impartially.  I 
conclude  with  contending  that  the  whole  prcK 
ceedings  were  strictly  regular  and  that  iu 
every  view  of  the  case  general  Picton  is  en- 
titled to  a  verdict  of  acquittal. 

EVIDENCE   FOR   THE   DEFEVDAKT. 

The  return  to  the  last  writ  of  manda- 
mus was  put  in. 

The  evidence  of  Manuel  de  Garmondi* 
was  read ;  »cc  it  and  p.  594. 

The  evidence  of  Josef  de  Orotco  waa 
read ;  see  it  anU  p.  595. 

The  evidence  of  Francis  LubauU  waa 
read ;  see  it  ante  p.  595. 

The  evidence  of  Franeitco  de  CmItq 
was  read ;  see  it  anU  p.  596. 

It  was  tlien  proposed  to  rvad  the  ex% 


Mbit  (fi.)  ■nncTMl  to  the  relura  to  the 
second  mandamus ;  but  on  kccouDt  of  the 
great  length  of  tbii  document  the  con* 
eluding  part  conlwDing  the  Mntencaoiil; 
WIS  read ;  kc  it  aafl  p.  TM. 

Mr.  G»rrt)m  requested  a  description  of 
the  pcrsoo  who  prooouDced  tlieaeotence, 
and  was  infonped  that  it  waa  the  ordU 
nary  judge  of  the  £nt  election. 

Mr.  LowUn  was  then  desired  to  pro- 
ceed with  the  deposiiiona,  and  he  ac- 
cordingly read  tbe  remainder  of  the  evi- 
dence under  the  return  to  tbe  second 
mandamiu. 

.  Sltfthtii.~l  shall  DOW  trouble  your 
lip  with  reading  aevcral  eUracti  from 
the  Spanish  law  booka.  The  fi»t  we  shall 
Kad  is  from  tbe  Cvrw  PhUippic*  919,  No.  4-* 

[A  tnnsktOT  was  sworn,  and  it  ap. 
peared  that  he  had  taken  certain  manu. 
acripts  and  compared  them  with  the  ori- 
ginals at  the  Crown-offioe. 

To  the  IfifiMM.— Were  the  papers  de- 
liTered  to  Hr.  Forties  aa  eitracU  and 
tranalaliona  of  these  booiis,  hithfultj 
made  and  Iran  staled  ^—^iMwer.  They 
were.] 

THE   rOLLOWINO   PAMIOES   WaBB  THEH  BEABi 

Extract  from  "  Carta  Pkilifpiea"  ful,  iSO 
No.  13.  [SceitantJp.JlS.] 

Extract  from  "  BliioiiA)  PraetkaUimertal 
Ftmnti  Juicw  Criminal."  fel.  ff7T,  Ho.  IS, 
vol.  1.  Clia^erofToTwenti.  "  Appraranees 
to  auIhoriK  it  should  be  weighty,  apparent, 
urcent  and  probable ;  and  notligbt,  doubtful, 
and  equivocal ;  eicepl  in  hidden  crimes,  sod 
difficult  of  proof;  such  as  then,  aodoroy, 
crime*  committed  at  night,  and  coining,  m  I 
which  the  slightest  are  sufflcient  to  auinoriie 
a  departure  from  the  ordinary  forms  of  law, 
and  the  receiving  of  luch  proof  aa  can  be  met 
with." 

Eitract  from  Bobadilta  de  la  P<dUit»,  lot. 
968,  No.  16.  [See  it  a»U  p.  513.] 

Extract  from  Co/on,  vol.  1,  ful.  S31.  [See 
it  atdi  p.  513.] 

Extract  from  hutUuliau*  ^  tit  Lami  ^ 
Caitile,  fbl.  343,  343.  [See  it  anti  p.  544.] 

Estiact  from  Compilation  of  the  Lamt  of  the 
India,  h^  order  of  kit  Catholic  Maietty  Charltt 
the  Second,  4^c.;'vol,  1,  p.  1S6.  t^ee  it  ante 
p.  443.] 

Extract  from  hmc,  voLl,  p.  136.  [Seeil 
«aU  p.  MS.] 

Extract  from  toiae,  vol.-  1,  p.  198.  [See  it 
anU  p.  ,543.] 

.     •Seeitntf  p.312. 


A.  D.  IBOB.  C8tt. 

Kilraclfrom  PolUitm  Iwditma,  vA,  S,  p^ 

in.  [See  it  aaf  j  p.  M3.] 

Extract  from  InidVafimu  ^  the  Lemt  of 
CoMtile,  fol.341,  cbap.G.  [Seeitanfj.p.  544.'j, 

Exmct  from  BeUdiii;  fol.  OTO,  No.  ■!.- 
*■  In  what  touches  the  satisfaction  thatajudge- 
in  conscience  ought  to  make  in  the  above 
cases,  I  aay  that  if  through  malice  he  pie- 
judited  or  ii^ured  the  party  ha  ought  to  be 
obliged  to  satiafy  and  remunerate  him  MIy  t» 
the  extent  af  the  injury  :  bulif  Ihroi^  ivne- 
ranee  he  may  have  occa^oned  tfao  said  detri-: 
ment  there  is  thia  distinction ;  if  tbe  judge 
aspired  to  and  sought  the  office  be  is  subject 
to  costs  and  damages;  but  if  on  thecontiai; 
fie  was  compelled  to  accept  it,  be  shall  not  be' 
obliged  lo  pay  any  thing  wtaaUver." 

Extract  frofti  Carwi  Pkilippica,  fol.  131, 
no.  6.  [SeeitaaMp.  SIS.] 


[Mr.  Nemmam  sworn,  and  uamiued. 
Were  you  employed  to  make  ntn. 

from  the  Spaoish  law-bookaf — Yas. 
lU»e  WH   made  hir  ttuslationa  of 

them  t-Yes. 
Are  tbcy  bitlifulW  extncted  and  eat> 

tectly  translated  I— Tbey  are.] 
Eitract  ftrnn  La  lUmpiUcion  de  In  IiidJBi^- 
law  4th,  vol.  iBt,  page  390.  "That  wMi 
regard  to  the  removal  of  causes  the  alealdn 
shall  observe  the  laws  of  our  kinnjon 
of  Castile.  Whereas  in  some  cities  whete' 
there  are  criminal  courts  of  justice  or  where' 
the  judges  (oidores)  act  as  alcaldes,  many 
causes  and  mattera  occur,  in  which  tbe, 
ordinary  judges  at  first  proceed,  and  which, 
by  so  pending  befbra  tbem  ara  icmoved  by 
the  alcaldes  or  judges  (oidores)  of  our  audi* 
encias  and  wbicn  is  extremal^  nurtful  to  the 
pre-eminence  of  the  alcaldes  in  ordinary  and, 
other  justices :  iberefore  we  ordain,  tbiit, 
with  regard  to  thia  sulyect  hanccfortb  ahall| 
carefully  be  observed  and  lulfilled  what  has 
been  enacted  and  prescribed  on  this  hduJ  by 
the  laws  of  our  kingdom  of  CaslQe  and  that' 
the  lame  shall  not  be  tiaasgresaed  in  any 
form  or  manner  whalsoeveT." 

Extract  from  Cari«  Pkitivpiea,  part  3,  sect, 
16,  no.  ir,  page  S91.  "  if  tbe  delinquent 
confesses  the  oflence  under  torture,  such 
confession  does  not  stand  good,  unless  he 
voluntarDy  and  spontaneously  ratifies,  at 
the  expiration  of  a  natural  day  of  twenty- 
four  houre,  what  he  confessed  under  torture 


being  tortured  and  before  the  judge,  who  in 
order  to  obtain  tbe  ratification  is  merely  ta 
ask  and  say  to  the  delinauent  in  presence  of 
the  scrivener  that  he  well  knows  uat  he  was 
tortured  and  what  be  Mid  under  the  torture 
and  that  he  may  aew  wfuk  (be  initb  witbouf 
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CttU  of  Tkeant  Piaan,  Etq.~ 


ISM 


Uw  torture  ;   the  rtlificalian  brine  put  down  i  ■■  Fn 

in  writing,  Kcconling  to  a  law  of  Pirtids  (s),  I  with: 

beciuM,  iccording  to  this  law,  it  is  necrskirj-  [  formilitiei    which  I   h*ve  nieiitiuiied  with 

to  have  a  lubscqucnt  ipanUDCOiu  ratiGcaljon  '  regard  to  the  appeal  in  civil  caiiK9,  allhough 

afe*ery  confessiun  maile  under  lorlure,  bud  i  'lie  tupcrior  courts  are  aecuituninl  to  utmit 

without  fiuch  ratificatioD  it  doei  not  itand     Itie  appeal,   even  alter  the  legal  lurin  uf  in- 


■oade  under  torture,       ,,  ... 

until  three   days  are  L-ljpscd,  in  order  tli 
it   may   be  better  made  without  any  pain- 
fill  ■cDialioD  thereof,  as  is  taid  bj  Sinwuciu 

Eilnct  Iroin  Cwia  FhilippKn,  fol,  850. 
"  The  species  of  torment,  and  llie  quality,  is 
not  determined  by  the  law,  but  lelt  to  the 
arbitnuncnt  uf  ttie  Judge,  according  to  the. 
complexion  ofthcderinqurnl,  the  crime,  and 
ila  appearances,  (Auu^'t  ht  ihdkid  not  utikc 
MM^'ncw  lormenli,  but  the iiiual  ones,  such 
as  ilroppiug  water,  small  cordi,  and  pulleys." 

T.itract  from  Curia  Philipp'u-a  fbl.  SiS. 
"The  torture  is  inflicted  in  order  tu  verify 


and    prove  the    offence,   there    not   being  ,  them, 


attested  copy  of  the  sentence  being  pro- 
duced to  tliem,  and  at  times  wiilioul  it,  in 
order  to  dttide  on  the  grievances  stated  in  the 
bill  of  appeal.  And  froRia  sentence  «bichad> 
jtidges  any  corporal  punishmcni,  any  penoa 
whosoever,  hesidet  tliepaily  and  hiiattomer, 
may  indisiincUy  appeal,  provided  the  offim- 
der  TBiilies  suui  appeal,  and  if  the  appellant 
be  his  relation,  even  without  his  ratiScation, 
on  account  of  the  injury  which  may  accnia 
to  him,  according  to  the  kw  6,  tiL  !3,  parts. 
Extract  from  Colon'i  lattrudiaiu  to  Et- 
trivaHoi,  vol.  1,  book  1,  page  49.  "  In  case 
uf  tlic  parties  being  desirous  to  appeal  from 
tlie  sentence,   they  have  6ve  days  allowed 


Evidenceof  it ;  because  in  the  latter  ca&c 

it  cannot  be  inflicted :  and  should  the  torture 
be  applied,  the  judge  isliableforall  the  losses 
and  dainagcs  arising  thcrefruin,  but  the  evi- 
denea  remains  in  lull  force  and  vigour,  al- 
though no  protest  should  have  been  entered, 
aJiid  OD  the  strength  thereof,  the  condem- 
nation  in  ordinary  punishment  is  to  follow, 
u  Is  observed  by  Antonio  Gomel,  andCova- 
nibinsi — And  thus  if  an  oBencc  can  be 
proved,  no  torture  ought  to  be  inflicted,  ac- 
cording to  Julio  Claro. 

Etlracl  from  Elitondo'i  Vnmrtal  Praclice 
«d,    1,  no.  18,  page  303,   "  When  the  of-  I  rwr  con 
fender  is  loilged  in  prison,  the  judge  must  :  process, 
proceed  to  take  his  confession,   ui   the   pre-  '  "  *"  '" 
sence  of  a  scrivener  1  audit  is  indispensubly 
necessary,  that  the  names  of  the  witnesses, 
who  are  to  depose  against  the  offenders,  be 
coRimnnicated  to  him  at  the  time  when  his 
declaration  is  taken  :  and  it  is  further  to  be  ob- 
served, that  in  case  of  his  being  uudcr  age,  he 
must  be  provided  with  a  curator." 

Extract  from  Curi'u  FhilippUa,  part  3rd, 
sect.  \6,  no.  15,  page  3S1.  "  Against  the 
sentence  of  torture,  an  apjieal  may  be  inter- 
posed, iuid  it  cannot  be  inflicted  in  initc  of 
such  appeal,  because  tlie  grievance  tncreby 
sustained,  cannot  be  Btncnded  by  the  dcfini- 
tivo  sentence ;  this,  however,  is  to  be  under- 
stood of  a  lawful  appeal  interposed  «n  this 
ground,  that  the  cause  and  indications  of  guilt 
are  not  well  established,  because  if  the  ap- 
peal be  frivolous,  the  torture  may  well  be  in- 
flicted, notwithstanding  such  appeal,  in  order 
that  the  punishment  of  the  offence  be  not 
protracted,  as  appears  by  a  law  of  Partida 
(i),  and  is  con  form  able  to  practice." 

Eitract  from  CoWi  InUructiont  to  Et- 
crivanot,    &c.    vol.    1,    lib.   3,    page    360. 


which  time  they  must  ii 


pose  the  appeal,  and  in  which  days  the  ^ 
of  notification  is  iueluded,  acconling  to  tlie 
law  1,  tit.  18,  book  4,  of  the  Rccopitarion, 
and  it  is  received  in  practice  that  the  swl 
five  days  begin  to  run  from  aiid  since  the 
hour  when  the  sentence  was  nolilird,  and  M 
on  from  moment  to  moment,  although  the 
s.iid  days  should  be  holiday*." 

Extract  from  Curia  PkilippicB,  P.  W.  tiL 
B,  no.  5,  page  S5.  "  The  mandamus 
is  to  be  issued,  in  order  that  a  tramcript  be 
given  of  (he  proceedings,  and  notllieoriginal, 
except  it  beuig  In  the  place  where  the  supe- 
"s  sitting,  unless  it  be  a  suininaiy 
another  case  in  which  a  sentence 

to  he  carried  into  execution,  nolwilhsland> 
ing  an  appeal,  because  in  such  cases,  although 
the  superior  cuurt  be  silting  in  the  same  place, 
a  copy  is  to  be  given,  and  not  the  original,  ia 
order  that  the  execution  niay  not  be  ob- 
ttmcted,  unless  judgment  shall  already  have 
been  carried  into  ciecutiun,  because  [hen  the 
said  cause  ceases,  as  appears  by  a  law  of  the 
Kecopilacion  de  Costilla." 

Extract  from  La  Rtfnpilacion  de  Int  tnd'ut, 
law  a9,  vol.  1,  p.  103,  "That  the  vice- 
roys are  nut  to  sign  the  sentences  pronounrcd 
by  the  alcaldes  in  any  criuiiiialcaMsenr  matter, 
ailhough  they  are  present  to  see  the  cau&e 
tried,  and  put  to  the  votes. 

The  viceroys  are  not  to  sign  (he  sentences, 
found  and  pronounced  by  the  criminal  jus- 
tices (alcaldes  del  crimen)  in  any  criminal 
cause  or  matter,  hut  the  alcaldes  arc  alone  to 
sign  them,  although  the  viceroys  arc  present 
at  the  time  when  such  causes  arc  put  to  the 
vote,  unless  in  the  case  mentioutd  in  the 
following  law." 

Extract  from  the  Polilica  Indiana,  com- 
posed by  Duo  Juaif  y  de  Solergooo  y  I'eieini, 
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member  of  the  supreme  council  of  India  and 
Castile,  &c.  Book  5,  ch.  34,  no.  3,  p.  S76. 
**  And  ly  the  said  prescrint  (cedula)  of  1603 
it  is  expressly  detennined,  tbat  the  viceroys 
and  governors  are  not  in  any  manner  what- 
soever to  ipeddle  with  or  interfere  in  such 
matters  as  concern  the  administration  of  jus- 
tice ;  since  they  are  committed  to  the  audi- 
encias  or  courts  of  Justice,  which  are  not  by 
any  means  to  be  impeded  or  obstructed  by 
them  in  the  administration  thereof,  which 
is  also  expressly  enjoined  to  them  by  their 
instructions.'' 

Mr.  Garrov.^We  propose  to  add  some 
evidence  out  of  the  exhibit  B. 

**  Examination  or  confession^  ^c[Fide 
anU  p.  639J  read,  ending  with  the  signa- 
ture" Francisco  de  Castro,''  [an/^p.  ^.] 

Extract  read  from  Exhibit  B.  **  Where- 
as there  not  being,"  [vide  anU,  p»  049.] 
down  to  the  signatures  '*  Licentiate 
Joaquin  Guillen, Castro", [anf^  p. 650.]  * 

Mr.  Garrow, — It  appears,  by  Uie  subse- 
quent proceedings,  that  this  person  who  had 
been  thus  appointed,  acted  as  his  counsel. 

Mr.  Latces. — We  propose  to  put  in  the  ar- 
ticles of  capitulation. 

The  articles  of  capitulation  were  read, 
8ee  them  antit  p.  493. 

General  Abercrombie's  instructions  to 
Lt.-Col.  Picton  were  read:    see  them 
mnte,  p.  495. 

Mr.  Dallas^ — Wc  shall  now  read  general 
Abercrombie's  instructions  to  Mr.  Ninell. 

Mr.  Garrom. — ^I  do  not  see  how  his  letter 
to  Mr.  Nihell  can  be  evidence ;  I  have  no 
olgection  to  its  being  read ;  but  I  doubt  whe- 
ther it  can  be  made  evidence. 

Mr  DoHai.-^V^e  read  it  in  order  to  prove 
the  order,  that  in  all  criminal  cases  the  appeal 
should  be  to  the  governor. 

Lord  Ellenhorough,^lX  is  general  Aber- 
crombie's promulgation  of  the  law.  By  the 
instructions  already  read,  we  find  that  the 
old  laws  were  to  continue :  we  shall  now 
see  whether  any  and  what  alterations  were 
made. 

The  exhibits  F.  and  G.  annexed  to  the 
first  mandamus  were  read:  see  them 
anU,  pp.  444,  446. 

The  fif\h  and  seventh  articles  of  his 
majesty's  instructions  to  the  defendant 
were  then  road :    see  them  anU,  p.  500. 

The  following  letter  from  lord  Ilobart,  one 
of  his  m^esty'd  principal  secretaries  of  state, 
to  the  de^ndant  was  read. 

"  Dotoning'ttreet,  20th  June  1801. 
Sir;  The  ability  and  zeal  you  have  uniformly 
shown  in  administering  the  affiiirs  of  the 
island  of  Trinidad,  and  the  honourable  testi- 
mony borne  to  your  conduct  by  the  com- 
mander-in-chief of  his  majesty's  forces,  in 
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the  Leeward  and  Windward  Caribbee  islands^ 
on  every  occasion,  have  mduced  his  migesty 
to  appoint  vou  to  the  civil  government  of 
that  valuable  island;  and  I  nave tlie satia* 
faction  of  inclosing  herewith  your  com* 
mission,  and  the  instructions  under  his  ma- 
jesty's sien  manual  for  your  guidance  in  ex> 
ecuting  the  duties  of  that  office. 

(Signed)  "Hobuit.''  . 

The  exhibit  B.  annexed  to  the  first 
mandamus  was  then  read  [See  itmil^ 
p.  3S8l  down  to  the  order  for  the  inflic- 
tion of  torture  on  Luisa  Calderon  [aii<d, 
p.  341.] 

Mr.  Garroo.— There  was  no  torture  or- 
dered to  be  inflicted  upon  Carlos  Gonzales  the, 
supposed  principal. 

Mr.  Lowes. — ^lle  wiia  found  guilty,  and 
banished. 

Mr.  Garrow, — ^Read  the  judgment  against 
Carlos  Gonzales. 

It  as  read  accordingly :  see  it  an  tvi 
41S. 

Mr.  Garrcm, — We  shall  now  read  some  pas- 
sages from  these  documents. 

The  declaration  of  Dr.  Williams,  and 
the  paragraphs  following  the  same,  and 
endmg  with  the  citation  of  Don  Juaa 
BermudeSy  were  read  [Vide  aiif^,pp.  360, 
361.] 

The  three  first  paragraphs  in  p.  363 
were  then  read. 

The  examination  of  Francisco  de  Cas- 
tro (under  the  first  mandamus)  on  Ja- 
nuary 13th  1805  was  read  [Vide  anii,  p 
p.  336,  343,] 

The  proceedings  on  January  33.  1806 
[Vide  anti,  p.  348]  and  the  exhibit  C. 
[Vide  antif  p.  436 J  were  read. 

The  proceedings  on  January  33  [Vide 
anUf  p.  349]  were  read. 

The  proceedings  on  January  31  [Vide 
anti,  p.  354]  down  to  the  answer  to  aues* 
tion  71  [Vide  anU^  p.  855]  were  read. 

The  three  first  questions  and  answers, 
on  the  re-examination  of  Francisco  de 
Castro,  May  3,  1805,  were  read  [Vide 
and  p.  373.J 

The  proceedings  on  May  9th,  1805 
were  read,  down  to  the  end  of  Begorrafs 
answer  to  question  33.  [Vide  anU,  pp. 
385, 393.] 

The  proceedings  on  May  13th,  1805, 
weie  read,  down  to  the  end  of  Begorratfs 
answer  to  the  first  question  on  his  cross- 
examination.  [Vide  aniiy  p.  393.] 

Lord  Ellenborough, — Evidence  of  the  con- 
tents of  the  proclamation  lus  already  been 
given  by  the  production  of  the  instrument. 

The  ten  next  subsequent  questions 
and  answers  were  then  read.  [  Vide  a»f ^, 
p.  394.] 

The  Tour  first  questions  and  answers, 


ftOftverlo  q 
A.  91.1 

JoIm  ViKll ;  iu:>  »ad  1905)  ««  .«.^  . 

OB  hit   CW'THMTilTii'*       [^V  ( 

pp.  310,311-1 

li  the  qocitjcn  at  iimc  ? 
Ifr.    JW(cs.^It   colj    gees    to    ^eoctal 


(Awurt  It  !«»)  cf  AWvkaa  Koto 
n3al  kastb[r^•i<r,p^3f0, 

Tbe  foor  fint  qoeMioM  and  BSMOS  oo 
the  enminiUoa  cf  Fiax^cisoo  Fcbks  vac 

The  whole  cf  the  evidence  el  Pedro 

Bim  «M  read.  [Vidt  mIc,  pp.  t83,  285.] 

The  erideace  of  Mtna  Caideroo  was 

read  [}'^  «««.  PP-  345^S48«  31.\  3:5.] 

Lord     Edenbarvu^i.    Ti.c  qje^tion  «  to 

ber  a|t«  &»  '1°'^  cut  of  ibe  case.    I'pi^  tb« 

of  ail  the  erMieoce,  it  appean  dcarlr 

dedAivelj  that  the  was  bcm  in  1786, 

1— arnnmltr  u   1800  «he  was  tourteeo  vean 

of  age,  afidin  100 1  nmsl  have  V«rD  above 

the  age  of  pubertj.    The  evidcDce  puts  that 

pomt  out  of  the  case.    The  mother  henelf 

prodaeo  the  reenter. 

Mr.  Jio^.— The  first  decUratioo  was,  that 
fho  was  hut  14  jeare  of  &^ 

Lord  E^ienhoramgk.'-yit  have  the  evidence 
of  a  mas  who  remembers  her  playiog  with 
fait  loOp  and  we  have  evidence  as  to  her  ap- 
pcaraace,  and  her  exhibitiog  signs  of  pubcrtv, 
which  removes  all  doubt  upon  the  point.  I 
cmIj  mcntKro  this  to  save  trouble  to  the  gen- 
Ikncs  oo  bcAh  sides. 


of 


Bfr.  Gmrom^l  shall  not  insist  that  she 
was  under  fourteen  years  of  age. 

€2uestions  three  to  twelve  inclusive, 
and  the  answers  thereto,  on  the  exam- 
ination of  Joan  Bermudes  (eaf^,  pp.  276, 
iff7)  were  read. 

Ijord  ElUnhnrcmgk.^Tlt  was  then  acting 
not  as  detcubor  but  as  interpreter. 


aai  do 
•—Death  or 
the  haqgnun. 

Dale?— Par 

swer  was  not  g:ve&  bv  the 

Too  hare  stated  thni  tfacj 
the  isbad ;  when  and  how  dd 
apocal  was  mace  to  the 

Mr.  Sc^pAat.— That  ■»  if 
jou  cdU  an  afllictiv* 

Lord  EmiemioramgiL — He 

tido  befforc,  to  whkh  I  have  got  no  answer  an 
mj  notes ;  he  was  asked  hoar  the  ^cacaH  dttt 
ccmmcoccd  ;n  the  isiaad  ended  *  I 
answer  to  iiux  question.  In  those 
death  or  afiiciive  punishment,  the 
ucs  with  respect  to  which  comincneed  on  the 
isHnd,  bv  «;ut  authority  and  wlierc  dU  tfacj 
end  ?— >The  judgment  was  confirmed. 

If  the  judgment  was  confirmed  hjlheao- 
dience  or  Caraccas,  what  was  the  const- 
quencc ! — It  it  was  confirmed  hw  the  auificKC 
of  Caraccas,  it  was  eieculed  in  the  island. 
There  have  been  instances  in  which,  HlhiTT* 
the  confinnation  of  the  audience  of  Ca»Dca^ 
it  has  been  executed  bv  the  power  of  the  ge- 
neral, and  the  confinnatMNi  has  coow  fiier 
months  aftenrards. 

Was  there  any  appeal  after  the  jadgmcM 
given  by  the  audience  of  Caiaocas } — !r«k 

Mr.  Dc  Goarrii/c,    cross-examined 
bv  Mr.  Garf  oe. 


Did  you  ever  know  an  instanre  of  i 
ment  executed  pending  an  anpeal  to  the 
aiidienct  of  Caraccas?— There  nas  been  aa 
instance,  whete  the  geneiml  cansed  the  ata- 

*  See  his  evidence  on  the  Ibrmer  ti ial  aa/j, 
p.  501. 
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teoce  to  be  etecttted  Imroediatelj;  but  pre^ 
tendy  after,  the  application  was  made  to  the 
•udtence  of  Caraccas,  and  the  answer  was 
not  received  till  four  months  aAerwards. 

Repeat ^our  last  answer. — Yes;  there  has 
been  an  instance  where  the  general  caused 
the  sentence  to  be  executed  immediately. 
Don  Joseph  Chacon  caused  the  execution 
of  a  man  before  he  had  received  the  confir* 
mation  from  the  audience  of  Caraccas. 

Was  that  the  sentence  of  a  militarj^  tribunali 
or  an  ordinary  one  P — A  criminal  judgment 
but  not  by  a  military  tribunal. 
-  What  was  the  occasion  of  »>vernor  Chacon 
doing  something  so  hregular  r—- It  was  for  an 
assassination  of  their  master^  by  four  negroesi 
aad  to  strike  terror. 

Did  this  gentleman  ever  know  an  instance 
of  any  person  having  been  put  upon  the 
Piquet  during  general  Chacon^s  government, 
before  the  cession  of  the  island  to  Great 
Britain  ?— >The  case  never  presented  itself. 

Was  there  any  instrument  of  any  kmd  for 
the  infliction  of  torture,  till  the  cession  of 
the  island  to  Great  Britain? — I  never  saw 
any,  and  I  doubt  whether  it  existed. 

BEPLT. 

Mr.  Carrow, — It  now  becomes  my  duty — 
under  circumstauces  which  render  me  more 
unequal  to  the  task  than  I  have  ever  been  on 
any  former  occasion — to  make  some  observa. 
tlon's  upon  the  case,  as  it  has  been  submit- 
ted to  you  by  botli  parties,  and  which  ha?  now 
(in  respect  of  the  evidence  at  least)  arrived 
at  its  termination.  As  to  the  facts  upon 
which  this  case  stands,  there  is  now  no  dis- 
pute. It  is  admitted  that  the  female  who  has 
necn  produced  before  you  as  a  witness,  has 
been  subjected  to  such  a  degree  of  cruel  and 
miserable  personal  suffering  as  is,  as  far  as 


our  knowledge    and    experience   teach    us,    is  Ruiltjr  of  the  crime  imputed  to  him. 
without  any  example.    In  order,   in  some  '      In  thi 


the  folly,  the  absurdityi  and  the  wickedness 
of  such  a  law,  bv  its  having  been  erased 
from  our  Statute  book,  by  the  wisdom  and 
humanity  of  a  more  enlightened  age.  i  wish 
the  recoflection  of  this  circumstance  had  pro* 
duced  its  proper  effect  upon  the  mind  of  gene- 
ral Picton,  and  had  induced  him  to  pause  before 
he  introduced  this  unheard-of  process  into  the 
island  of  Trinidad ;  for  it  is  now  clear,  upon 
the  evidence,  that  during  the  whole  period  of 
the  Spanish  sovernment  in  that  island,  (until 
the  arrival  or  general  Picton,  whose  instruo- 
tions  were,  to  make  the  people  feel  the  full 
benefit  of  the  mild  administration  of  British 
laws),  not  only  had  no  person  ever  been  put 
to  the  torture,  not  only  had  no  person  ever 
been  deemed  a  fit  subject  for  such  a  mode  of 
punishment,  but  there  was  not  in  the  island 
any  instrument  adapted  to  the  purposes  of 
such  a  punishment,  if  an^r  man  wno  may 
have  been  governor,  forgetting  his  duty,  had 
ever  been  minded  to  innict  it. 

It  is  unquestionably  in  proof  before  yoo, 
that  until  general  Picton  erected  his  piquetl 
no  instrument  of  torture  was  known  or  heard 
of  in  the  island  of  Trinidad.  According  lo 
the  evidence,  Luisa  Calderon  was  the  firit 
person  on  whom  torture  was  inflicted.  That 
fact  is  incontestably  proved;  but  you  aro 
told  that,  although  it  be  proved,  general  Pic* 
ton  stands  clothed  with  a  perfect  defence  for 
what  he  has  done.  If  tlie  ability  and  elo* 
qucnce  of  his  advocate  can  eive  him  a  defence, 
undoubtedly  he  has  it;  out  I  shall  show 
you,  by  the  evidence  produced  on  his  part, 
that  there  is  not  the  least  pretence  for  his 
exculpation ;  I  shall  show  you  that  upon  the 
grounds  and  reasons  which  my  learnea  friend 
has  adduced  on  behalf  of  general  .Picton, 
there  is  not  a  shadow  of  pretence  for  your 
coming  to  any  other  conclusion  than  that  he 


measure,  to  abate  those  sensations,  which 
every  Englishman  must  feel  at  the  recilul  of 
such  a  story,  my  learned  friend  went  into  a 
statement  (which  I  am  sure  must  have  been 
very  painful  to  him)  with  respect  to  the  man- 
ner in  which  torture  was  formcriy  inflicted 
by  the  law  of  this  country,  for  contumacy, 
in  standing  mute  and  not  pleading  to  an  in- 
dictment. I  admit,  that,  as  the  law  formerly 
stood,  such  a  mode  of  torture  as  my  learned 
friend  has  spoken  of  was  resorted  to,*  if  a  per- 
son contumaciously  refused  to  plead  to  an 
indictment :  fur  as  the  law  then  stood,  until 
he  pleaded,  there  could  be  no  inquiry  into  the 
circumstances  uf  his  guilt,  and  it  is  conse- 
quentlv  evident,  that  unless  there  had  been 
fronie  mode  of  punishing  his  obstinate  silence 
IB  refusing  to  plead,  every  contumacious  per- 
son would  have  had  it  in  his  power  to  prevent 
any  judicial  investigation  of  the  nature  and 
circumstances  of  his  offence.  I  do  not  think 
myself  called  upon  to  apologise  for  this  ever 
having  been  the  law  of  England ;  on  the 
contrary,  I  am  rather  furnished  with  a  proof  of 
VOL.  XXX. 


this  case  my  learned  friend  has  been 
under  no  disadvantage,  although  he  has  com- 
plained as  if  he  lalK>ured  under  some  incon- 
venience, from  the  course  I  have  thought  it 
my  duty  to  adopt.  It  has  been  said,  that  I 
did  not  enter  into  a  consideration  of  what  the 
law  of  Spain  was ;  and  it  has  been  a  subject 
of  complaint,  that  admitting  there  were  cases 
to  which  the  infliction  of  torture  might  be 
applicable,  I  had  not  adverted  to  them  in  the 
Course  of  my  argument.  With  all  due  defer- 
ence to  my  learned  friend,  he  will  allow  me 
to  say,  that  I  did  not  think  myself  called 
upon  to  advert  to  the  supposed  existence  of 
such  a  case  :  I  contend  that,  even  supposing 
a  Spanish  governor  might,  previously  to  the 
cession  of  the  island,  nave  been  protected  in 
the  infliction  of  torture  by  the  Spanish  law, 
still  that  general  Picton,  a  British  governor* 
acting  under  a  British  commission,  with 
British  instructions,  could  have  had  no  such 
excuse.  I  thought  that  I  should  have  been 
wasting  time,  if;  in  any  observations  address- 
ed to  you,  I  had  anticipated  (hat  the  defence 
of  general  Picton  was  to  have  been  founded 
d  I 
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ii|>on  t^h^  old  Spanish  law.  If  such  m 
iSefenre  was  to  be  relied  on,  I  thoughl  it 
Atighl  to  romc  frAin  my  learned  friend,  before 
I  apiilied  my  oh<icr  vat  ions  to  it.  Even  thou»h 
fiiy  Icarncii  fririvl  rouUl  produce  thousands 
nf  dicta  out  ot'  old  Span  is  !i  Inw  books,  show- 
in  jC  that  by  llic  old  Spanish  l.iw  torture  mij;ht 
be  iiiHictcd. ••till lie  niake^ no  projn'css  towards 
A  dclrncc  of  gcnrral  Pirton,  unless  be  shows 
that  t^ie  person  claiming  protcctiun  and  in- 
demnitj  under  the  old  Spanish  law,  has  strictly 
conformed  and  adhered  to  that  law.  lie 
must  show  that,  under  the  rircumstances  in 
which  general  Picton  has  indicted  torture 
iipim  Luisa  (*:d(icron,  he  has  justifiably 
inflicted  it  My  learned  friend  was  at  no 
loss  to  know  the  <:roiuids  and  arguments  upon 
which  this  prosecution  rested;  for  although 
I  did  not  think  it  necessary  to  go  into  them 
my  self,  he  had  heard  them  stated  upon  a  form- 
er occasion  by  my  learned  friend  Mr.  Nolan, 
in  one  of  the  ablest  arguments  ever  deliver- 
ed in  this  court. 

I  tay,  tiiereforc,  that  Mr.  Dallas  was 
under  no  difficulty  as  to  the  nature  of  the 
arguments  u|)on  which  we  relied,  though  I 
avoideil  referring  to  them ;  and  it  is  Impos- 
sible, not  to  see,  that,  however  cloqucotly  and 
powerfully  he  may  have  stated  the  case  on 
the  part  of  general  Picton,  yet  when  the 
evidence  put  in  by  himself  comes  to  be  consi- 
dered, the  whole  of  his  defence  must  fall  from 
imder  him.  For  the  sake  of  the  argimicnt, 
I  will  8iip|)ose  that  general  Picton  had  been 
d  Spanish  governor,  and  then  I  will  contrast 
his  conduct  with  that  which  ought  to  be  the 
Conduct  of  a  Krilish  p;overnor. 

It  has  been  stated  that,  by  the  laws  of  S|>ain, 
torture  may  be  intlictcd  upon  persons  sus- 
pected of  murder,  rubbery,  rape,  and  certain 
other  crimen,  and  also  upon  witnesses  who 
prevaricate  cr  ^ive  false  testimony,  in  order 
to  extract  the  IriiUi  from  tlicm.  Dut  admit- 
ting that  tills  may  lawfully  be  done,  it  nuist 
nevertheless  be  acconi|ianied  by  ceremouials 
well  calculated  (a^  general  Picton  has  himself 
raid  of  tlie  Spanish  law)  for  the  protection  of 
the  subject  Tliere  is,  I  admit,  ajgreat  con- 
trariety between  tlie  testimonv  of^ this  girl, 
who  appears  as  prosecutrix,  and  the  evidence 
rctiirneu  under  the  mandamus.  I  do  not 
now  insist  that  she  was  under  (burleen  years 
of  n^e ;  but  !  i\o  insist  that  general  Picton, 
by  hi!«  alralile  Begorrat,  has  turned  his  back 
upon  all  the  salutary  regulations  of  the  Span- 
ibh  law,  ami  has  retamcd  nothing  but  the 
bitter  portion  of  it— the  infliction  of  torture. 
By  the  Spanish  law,  before  any  order  could 
have  been  issued  for  the  infliction  of  torture, 
there  must  have  been  a  notification  to  the 
party,  and  a  pause  must  have  been  allowed 
l>etwccn  the  notice  and  its  execution.  What 
was  the  intention  and  object  of  such  a  regu- 
lation ?  Common  humanity  and  justice  re- 
quired it.  I  will  ni.'t  enter  upon  the  question, 
whether  there  ever  did  exist  a  stale  of  f^o- 
cicty  in  ]f  Inch  torture  was  excusable;  I  will. 


however,  suppose  that  Ihero  may  have  been 
a  state  of  tnings  in  which  to  resort  to 
the  punishment  of  torture  may  have  been 
justifiable,  and  even  wise.  But  admitting 
buch  to  be  the  case,  what  saj^'S  the  law  ?  The 
law  says,  you  shall  first  give  notice  to  the 
parly  who  is  to  be  toiturcd: — why  give  notice  f 
Tor  this  plain  reason,  that,  as  your  object  ia 
to  extract  the  truth,  you  may  atuin  it  with- 
out proceeding  to  tliu  extremity  of  iutlictiag 
torture,  by  the  mere  terror  of  such' a  pu- 
ni^h^lcnt.  And  observe,  gentlemen,  the 
anxious  nicety  with  which,  by  the  laws  of 
Spain,  the  days  of  notification  arc  measiured. 
Days  do  1  say  ?  No,  rather  mark  tlic  cuiioua 
exactness  with  which  even  the  moments 
arc  measured  in  order  to  enable  the  parties 
to  consult  their  |>ersonal  security,  and  deter- 
mine whether,  from  the  tcrn»r  of  the  impend- 
ing puniMunent,  thev  will  avoid  it,  by  making 
the  re(]uired  confession.  Mark,  I  say,  liow 
all  this  proceeding  is  with  such  singular  cu- 
riosity and  caution  restricted,  sotliat  tne  party 
shall  not  have  more  time  allowed  to  htm  than 
by  law  he  is  entitled  to.  Vou  observe,  the  day 
u|>on  which  the  notice  is  given  shall  be 
counted  as  one  of  tlic  five  days  allowed  by 
law,  even  though  there  should  be  intervening 
holidays,  I  fancy,  gentlemen,  I  bring  back 
to  your  remembrance  the  very  words  of  one 
of  these  orders.*  I  f  the  judge  orders  torture, 
it  must  be  notified  by  the  notary,  and  five 
days  must  elapse  from  that  time  before  it  can 
be  inflicted,  in  onler  that  the  parties  may  de- 
termine whether  they  will  come  in  and  con- 
fess, or  whether  their  nerves  are  strong 
enough  to  undergo  the  torment.  Thus,  how 
the  torture  (supposing  the  law  for  it  to  have 
been  in  force  in  Trinidad)  ought  to  have  been 
intlictcd,  we  know ;  how  it  was  intUctcd,  we 
are  informed  by  the  evidence ;  you  have  heard 
what  W.1S  staled  by  tiic  alcalde  Begorrat, 
when  he  showed  the  instnmients  of  torture 
to  this  |K}orgirl  for  the  first  time.    In  an  early 

ftcriod  of  uur  history,  an  instrument  of  torture 
laving  been  introduced  into  this  country,  it 
was  called,  by  way  of  derision,  the  Maiden 
Torture— the  Dufce  of  Exeter's  Daughter 
— So  I  presume  tliat  this  new  instrument  of 
torture  introduced  by  general  l*ictun,  will 
henceforth  be  denominated  the  maiden  tor- 
ture of  the  island  of  Trinidad,  general  Pic- 
ton's  daughter.  When  Begorrat  Drought  the 
unhappy  girl  into  the  room  where  this  insLru- 
menl  of  torture  was  fixed,  looking  at  it,  he 
said,  "Now,  madam,  if  you  do  not  confess, 
you  will  be  tortured,  and  if  your  limbs  arc 
destroyed  and  you  die,  it  is  no  afiair  of  mine." 
Why,  genllemen,  surely  in  any  code  of 
lawb  as  well  as  in  this  of  Spain,  there  would 
have  been  found  an  opportunity  for  pausing 
— some  reasonable  time  allowed  for  a  person 
to  choose  whether  he  would  suffer  such  a  pun- 
ishuicnt— or  to  sec  whetlier  even  after  the 

•  Viile  anti,    p.  844,    the     extract    from 
Colotu*s  I/islructions,  vol.  1,  book  1,  p.  41>. 
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expiration  of  the  last  moments  of  the  five 
days,  the  party  would  not  be  deterred  liy  j 
fright  and  the  terror  of  the  punishment,  and  ' 
so  he  induced  to  make  a  confession.  But, ! 
what  is  the  case  here,  when,  for  the  first  time, 
the  Island  of  Trinidad  is  cursed  with  the  in- 
fliction of  torture  by  general  Picton  ?  A  rob-  ; 
bcry  is  committed ;  the  party  suspected  of 
being  concerned  in  it  is  accused,  and  taken 
before  the  governor.  lie  does  not  do  what, 
if  he  had  thought  proper,  he  might  have  done ; 
^-for  on  the  evidence  oi'  ^1.  de  Gourville,  it  is 
elear  that  he  was  one  of  three  authorities  fur 
the  administration  of  justice,  the  others 
bein^  the  two  alcaldes;  that  these  three  au- 
thorities Were  independent  of  each  other,  that 
there  was  no  appeal  from  one  to  the  other, 
arul  that  if  the  torture  is  ordered  it  must  be 
h^  the  judge  to  whom  the  complaint  of  the 
injury  is  made; — general  Picton  does  not, 
as  he  might,  take  cognizance  of  the  cause 
himself;  nut,  when  the  young  woman  is 
brouffht  before  him,  he  sends  her  to  the 
alcalde  Begorrat,  in  order  that  he  may  in* 
stilute  the  proceedings  against  her;  and  then 
Begorrat,  tiaving  exhausted  all  his  powers, 
makes  a  representation  to  the  governor,  tliat 
he  has  reason  to  suspect  that  this  young 
woman  was  an  accomplice  in  the  robbery, 
and  that  if  she  were  put  to  the  torture,  she 
would  make  a  confession.  Upon  this,  {ge- 
neral Picton  writes  that  which  I  have  called, 
and  will  call  aeain,  the  bloody  ordcr^^  InHict 
the  torture  on Xuisa  Calderon" ;  and  tlien,  so 
impatient  is  his  agent,  Begorrat,  to  try  the 
effect  of  this  new  instrument  of  torture,  that 
instead  of  waiting  five  days,  as  the  law  directs 
him,  he  cannot  wait  five  hours,  hut  he  and 
the  officers  under  him^  immediately  have 
recourse  to  the  first  application  of  the  torture, 
upon  the  person  of  this  wretched  young 
female;  and  shc^  under  the  effects  of  it, 
makes  the  confession. 

Gentlemen,  by  the  laws  of  Spain,  the  tor< 
ture  cannot  be  inflicted  above  one  hour ;  but, 
it  seems,  at  least  according  to  the  practice  of 
Begorrat,  that  you  may  repeat  it  as  often  us 
you  please ;  only  taking  care  to  leave  an  in- 
terval of  twelve  hours  between  the  periods  of 
infliction.  After  this  first  experiment  had 
been  tried  upon  the  unfortunate  victim, 
before  twelve  hours  had  elapsed  from  the 
occurrence  of  this  bloody  scene,  these 
engines  of  cruelty  again  made  their  ap- 
pearance: they  again  find  her  in, her  room, 
and  she  is  a  second  time  put  upon  the  instru- 
ment of  torture. 

But,  gentlemen,  there  is  another  point  of 
view  in  which  this  case  is  to  be  considered. 
By  the  laws  of  Spain,  before  any  person  can 
be  put  upon  the  torture,  he  must  have  a  guar- 
dian appointed  to  take  care  of  his  interests. 
That  law  of  course  does  not  apply  to  persons 
tinder  the  age  of  fourteen  years ;  for  under 
that  age  torture  cannot  by  the  law  be  inflicted 
at  all.  It  stands,  then,  as  a  law  applicable  to 
persons  between  the  ages  of  fourteen  and 
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twenty- five  years ;  and,  although  for  certain 
purposes  a  woman  may  be  deemed  to  have 
arrived  at  the  age  ot  puberty  at  a  much 
earlier  period,  yet,  with  reference  to  the  time 
during  which  a  guardian  or  defensor  is  ne- 
cessary by  the  Spanish  law  before  the  torture 
can  be  inflicted,  she  is  not  of  aee  until  she  ha9 
attained  twenty-five  years.  Then  let  ine  ask 
what  was  the  next  step  which  ought,  in  point 
of  form,  to  have  been  adopted  ?  It  was  that 
a  defensor  should  have  been  appointed  for 
this  young  woman. 

There  is  a  most  curious  inference  drawn 
from  the  facts  of  this  case :  it  is,  that  because 
this  girl  lived  with  a  man  who,  I  say,  had 
debauched  her  at  the  age  of  ten  years,  she 
must  therefore  have  been  a  woman  of  ma- 
ture age,  and  there  are  circumstances  referred 
to  in  the  evidence  upon  that  subject,  which 
it  would  be  disgusting  to  repeat ;  but,  what^ 
ever  her  age  may  have  been,  I  say,  as  1  am 
authorized  to  say  by  the  evidence,  that  it  was, 
by  the  laws  of  Spain,  necessary  that  her  age 
and  description  should  stand  at  the  head  of 
the  process  of  accusation  against  her.  ( 
admit  that  towards  the  conclusion  of  her  eiri* 
dence  in  her  last  examination,  she  is  stated 
to  be  fifteen  years  of  age ;  be  it  so ;  she  shaJt 
be  18  or  19  years  of  ace  if  you  nlcase ;  but« 
says  my  learned  friencTMr.  Dallas,  it  is  true 
she  had  no  defensor  appointed,  but  this  was 
because  she  had  applied  to  several  personsi 
and  they  had  refused  to  undertake  herde<* 
fence.  It  was  a  cruel  haste  not  to  allow  her 
some  short  period,  in  order  to  aflbrd  her  an 
opportunity  of  endeavouring  to  obtain  one; 
but,  where  is  the  evidence  that  she  had  ap- 
plied for  a  defensor,  and  had  been  refused 
assistance  ?  What  were  her  means  of  making 
the  application  ?  She  was  an  unhappy  crea-. 
ture,  committed  to  gaol  with  no  friend  to 
help  her.  I  do  not  find  the  least  fault  with 
her  having  been  committed  to  gaol;  there 
was  suspicion  enough  to  authorize  her  being 
committed,  but  what  I  ask=  is,  what  time 
was  given  to  apply  to  any  person  whatever  toi 
become  her  defensor,  and  to  take  care  of  lier 
interests  ?  You  find  that  at  some  period  of 
the  day,  on  December  SS,  the  application  is 
made  to  general  Picton ;  he  signs  the  order 
for  the  infliction  of  torture ;  and  the  execution' 
of  the  order  takes  place  on  the  same  day  oa 
which  he  issued  it. 

But,  there  is  another  answer  to  the  argu- 
ment of  my  learned  friend ;  first,  I  say,  she 
did  not  apply  for  a  defensor,  nor  did  any 
person  refuse  her  his  assistance;  Wut,  you 
have  it  proved  to  you,  that  bv  the  law  of 
Spain  a  defensor  is  to  be  officially  appointed, 
in  case  the  party  has  neglected  to  appoint  one. 
What!  could  they  not' wait  till  the  rising 
sun  of  the  25th  ?  Were  they  afraid  that  the 
holiday  of  the  25th  would  prevent  this  new 
experiment  with  their  new  instrument  of 
torture,  which  had  been  moved  by  the  order 
of  general  Picton,  from  the  barrack  yard  ? 
Were  thry  afraid  that  Chribtmas-duy  would 
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inlerfcrc  wiUi  the  application  of  the  intended 
mcMib  of  compelling  this  poor  girl  to  make  a 
confession  ?  Was  there  any  occasion  for  such 
indecent  haste  as  thib?  Was  it  necebbary  that 
in  the  short  space  of  twelve  hourf,  torture 
should  be  twice  applied?  But  it  dues  not 
rest  here,  they  claim  a  merit  on  the 
subject;  for  Begorrat  says,  that  as  Luisa 
Calderon  did  nut  appear  to  be  SA  years  of  age, 
1m  therefore  aEHCKVEs  to  himself  the  rwht  of 
appoituing  a  dij'tntar.  Does  he  so  ?  1  Biiould 
like  to  know  in  what  stage  of  the  proceedings 
it  would  have  been  useful  for  her  to  have  had 
a  defensor?  Certainly,  before  the  torture  was 
inflicted.  It  is  a^kea,  whether  if  a  defensor 
is  given  to  a  party,  he  can  prevent  the  inflic- 
tion of  torture :  to  which  it  is  answered,  that 
the  defensor  can  suspend  it ;  be  can  tell  the 
party  that  lie  has  a  right  to  appeal ;  he  can 
tell  the  judge  not  to  execute  his  sentence 
while  it  is  a  matter  fur  the  consideration  of  a 
•umsrior  court. 

But,  gentlemen,  maik  the  mockery  of  thus 
reserving  the  right  to  appoint  a  defensor  for 
Liiisa  Calderon,  when  it  is  announced  to  her 
that  she  is  to  be  put  upon  the  piquet  in- 
$ianter.  At  the  end  of  ci^ht  weeks  after 
her  limbs  have  been  torn  by  the  torture,  when 
ahc  is  desired  to  name  a  defensor,  she  finds 
no  difficulty  in  procuring  one ;  and  it  in  but 
justico  due  to  her  defensor,  Don  Juan  Ber- 
mudcs,  to  say  that  in  him  she  found  a  most 
able  and  powerful  advocate.  If  it  had  not 
been  for  tlic  very  fatiguing  inquiry  the  Court 
has  already  gone  into,  I  should  have  had  the 
whole  of  his  defence*  read ;  probably  he  may 
never  hear  of  my  name,  or  of  n  hat  I  express 
respecting  him ;  but  I  think  it  is  due  to  him 
thus  publicly  to  say,  that  his  defence  of  Luisa 
Calderon  was  ably,  powerfully,  and  cncrgcti- 
cally  urged ;  and  I  have  no  doubt,  that  if 
this  gentleman  bad  been  appointed  her  de- 
fensor in  the  first  instance,  and  when  she 
ought  by  the  law  of  Spain  to  liave  had  one, 
lier  limbs  would  never  have  been  torn  and 
tortured  as  they  have  been ;  she  would  have 
liad  an  appeal,  not  to  a  judge  with  an  ap- 
pellate jurisdiction  in  himself  but  to  the 
king  in  council.  In  point  of  fact  it  was  not 
until  the  month  of  March  that  she  had  a  de- 
fensor appointed. 

^  But,  gentlemen,  in  order  to  show  that  the 
right  to  inflict  torture  docs  not  stand  on  the 
autliorily  of  the  Spanish  law-books  only, 
they  have  told  us  that  there  lias  been  one  in- 
stance in  which  torture  was  ordered  to  be  in- 
flicted. I  know  that  if  any  of  my  learned 
friends  near  me  had  been  at  Trinidad,  when 
the  answers  to  this  mandamus  were  returned, 
you  would  never  have  heard  of  this  circum- 
stance, for  it  makes  against  the  very  thing 
for  which  they  are  contending.  When  a 
court  of  justice  is  instituted  in  the  island 
of  Trinidad,  in  pursuance  of  a  mandamus,  it 
should  seem  that  all  the  dibcrction  of  those 
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who  are  to  direct  its  proceedinn,  forsaken 
them.  The  case  of  Francisco  Uie  negro  is 
that  of  a  man  who  is  not  of  tlie  age  of  14,  but 
of  19  years :  the  judge,  not  resorting  to  tlie 
audience  of  Caraccas,  pronounces  a  sentence 
fur  applying  the  torture ;  and  he  statea,  that 
the  man  being  of  the  age  of  19,  which  is 
under  26,  it  is  tlie  duty  of  the  judge  to  n^ 
point  an  advocate,  a  patron,  or  guardian  to 
take  care  of  his  personal  interest.  He  is  call- 
ed iipun  to  name  these;  and  the  judge  re- 
cords, that  if  he  fails  to  do  so,  it  is  Uie  duty  of 
the  jud(;e  to  do  it  officiallv.  Why  is  this  re- 
quired r  In  order  that  the  guardian,  if  he 
sees  a  judge  inclined  to  step  into  the  prison 
of  the  person  accused,  laic  in  the  evening,  in 
onlcr  to  inflict  torture,  may  say  to  him — star 
}'our  hand  till  to-morrow.  There  was  no  sucn 
indecent  haste  in  the  time  of  Mr.  Chacon. 
As  soon  as  the  sentence  is  passed  for  the  in* 
fliction  of  torture  on  Francisco,  there  the  re- 
cord ^tops.  It  docs  nut  appear  that  the  re- 
ference to  tlie  audience  of  Caraccas,  was  in 
consequence  of  a  request  on  the  part  of  the 
person  accused ;  but  it  should  seem  that  the 
man  who  pronounced  the  sentence  felt  it  his 
duly  to  refer  the  order  for  the  torture  to  the 
audience  of  Caraccas.  M.  De  Gourville  has 
given  us  strong  reason  to  suppose  that  was  the 
case,  for  he  says  tlial  the  tribunal  of  appeal 
had  authority  to  inflict  death ;  but  he  exprnsly 
says  that  'wherever  the  punishment  wit 
death,  or  what  he  calls  an  afBictive  puniab- 
ment,  in  that  case  the  judge  had  no  authori- 
ty to  carry  ii  into  execution,  without  applying 
to  Uie    royal  audience  of  Caraccas. 

He  states  that  there  was  one  instance,  in 
which  that  which  was  the  legal  mode  of  ad- 
niini>tcring  justice  was  dispensed  with,  but 
the  instance  which  forms  the  exception  proves 
the  rule.  It  was  a  thing  whicn  a  British 
governor  could  not  have  done  but  a  Spanish 
governor  would  ;  and  indeed,  I  do  not  know 
but  that  even  in  a  British  settlement,  in  cer- 
tain cases  it  might  be  done.  The  case  adverted 
to  by  M.  De  Gourville  was  one  in  which 
there  was  a  necessity  for  following  up  the 
sentence  of  the  judge  by  immediate  execution. 
It  was  a  case  of  four  neeroes  having  assassi- 
nated ihcir  master  ;  and  the  eoveriior  forth- 
with executed  them,  in  order,  by  the  example 
of  their  punishment,  to  strike  terror  into 
others;  confident  that  he  should  receive  that 
confirmation  of  the  sentence  from  the  tribu- 
nal of  appeal,  which  af\erwards  did  arrive. 
Does  not  this  demonstrate  that  in  the  present 
case  every  previous  step  rcouircd  in  confor* 
mity  to  the  Spanish  law  was  whully  disregarded 
as  much  as  if  the  law  had  never  existed  t  in 
short,  the  only  thing  respecting  which  there 
appears  to  have  been  any  anxiety,  was  to  do 
somctiiing  inconsistent  with  the  SpaniaU 
law.  I  am  not  alleging  Uiat  tliis  was  m 
proceeding  which  emanated  from  general 
Picton  himself;  this  proceeding  was  found- 
ed U|H)n  the  suggestion  of  Begorrat,  to  which, 
in  an   unhappy  m'jment,    general    Picton 
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listened «  biit  he  ia  nol  on  thai  account  the 
less  responsible. 

It  seems  to  me  that  the  only  thing  they 
have  Uken  from  the  Spanish  law  is  this 
— ihey  have  concluded  that  because  tor- 
turc  might,  under  some  circumstances,  be  in- 
flicted by  tiM  law  of  old  Spain,  therefore  in 
the  island  of  Trinidad  torture  might  be  in- 
tiicted  under  any  circumstances  whatever. 

Now,  sentlemen,  I  will  suppose  that  all  I 
liave  said  is  totally  unfounded ;  and  that,  in- 
stead of  the  law  having  been  entirely  disre- 
garded, it  has  been  strictly  followed.  I  will 
suppose  that  a  defensor  had  been  appointed 
who  had  been  duly  sworn  faithfully  to  dis- 
charge his  duty ;  I  will  suppose  that  the  judge 
was  present  at  the  time  when  the  defensor 
was  sworn,  and  that  the  defensor  had  an  op- 
.portunity  of  opposing  the  execution  of  the 
sentence  and  ut  suggesting  the  necessity  of 
delay;— still  I  contend  tliat  they  cannot  jus- 
tify what  they  have  done.  My  learned  friend 
says  that  general  Picton  was  not  present 
at  the  time  when  the  torture  was  inflicted ; 
and  that  if  the  limbs  of  this  unfortunate  girl 
had  been  torn  from  their  sockets,  it  was  to  ne 
attributed  to  the  gaoler,  and  not  to  general 
i'icton.  This  is  w-hat  I  complain  of;  because 
the  humanity  of  the  Spanish  law  has  provided 
that  the  judge  who  orders  the  infliction  of  the 
sentence,  shall  be  present.  Who  orders  it  in 
this  case  1  Is  it  licgorrat  ?  No ;  he  does  not 
issue  the  sentence  of  torture,  but  he  applies  to 
his  superior  to  order  it;  lie  goes  to  general 
Picton,  and  says  to  him,  *<  I  am  not  at  liberty 
to  do  this  of  my  own  authority;  I  have  not 
notified  to  the  accused  that  she  is  to  undergo 
the  torture,  and  consequently  there  is  no  ap* 
peal ;  I  come  to  you  in  order  that  the  sentence 
of  torture  may  originate  with  you.**  He  states, 
tiiat  in  his  opinion  there  are  sufficient  groimds 
for  the  infliction  of  torture;  and  then,  general 
Picton,  upon  his  representatk>n,  without  any 
lurlhcr  inouiry,  wntesan  unqualified  order 
to  inflict  that  punishment.  General  Picton 
himself  writes  the  order;  and  if  he  was 
justified  in  writing  it,  then,  by  the  old 
Spanish  law,  he  should  have  been  present 
wlicn  it  was  executed.  But  I  contend  that 
he  had  no  power  to  write  the  order.  He  had 
no  authority  to  interfere  in  a  matter  which 
he  had  already  delegated  to  Begorrat ;  the 
iirocccdine  ought  to  have  remamed  in  the 
hands  of  Begorrat  the  alcalde,  without  the 
interference  of  any  other  person. 

We  will  su|i|)u!»c,  that  by  the  Spanish  law 
torture  might  have  been  inflicted;  and 
that,  instead  of  the  inhabitants  never 
having  seen  any  thing  of  the  kind,  thie 
whole  island  of  Trinidad  had  been  covered 
with  instruments  of  torture;  still,  I  say 
that  general  Picton  had  no  authority  to 
enforce  that  mode  of  punishment.  That 
he  derived  none  from  his  appointment  is  in 
'^y  judgment  clear.  I  shall  not  go  into  that 
qiicstion  now ;  but  I  shall  reserve  to  myself 
.the  right  of  co9l«iidiog  bercafieri  that  the 
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momeot  a  British  governor  boiits  his  flag  in  a 
ceded  country,  from  that  very  moment.  If 
torture  had  b^n  the  order  of  the  day  for  ive 
hundred  years,  there  would  be  an  end  of  it 
I  shall  nut  go  into  the  argument  at  present; 
I  state  it  as  an  undeniable  proposition,  found- 
ed upon  the  authorities  which  have  been  bid 
before  the  Court.  1  could,  indeed,  enter  upon 
the  question  this  moment,  if  it  were  necessajy, 
without  the  exertion  of  any  industry;  became 
I  could  state,  from  the  able  argument  of  my 
learned  friend  Mr.  Nolan,  all  the  authontief 
upon  the  subject,  without  the  least  personal 
fatigue. 

Jt  is  said  that  general  Picton,  by  the  cessloo 
of  the  island  to  his  majcsty*s  arms  stood,  with 
respect  to  the  appellate  iurisdiction,  in  the 
situation  of  the  royal  audience  of  Caraccai. 
I  deny  it  entirely ;  I  say  that  the  situation  in 
which  general  Picton  stood,  is  only  to  be  col- 
lected from  his  majesty's  commission  and  in- 
jstructions;  and  I  ask  you  to  detect  me  if 
I  am  staUng  what  is  not  to  be  foimd  in 
these  papers.  It  appears  that  general  sir 
Ralph  Abercrombie  appointed  general  Picton 
(no  doubt  thinking  well  of  him  as  a  mill* 
taiy  man,  and  I  dare  say  as  he  well  de- 
served) to  the  high  and  distinguished  situation 
of  governor  of  tlie  island  of  Trinidad,  lie  telb 
him,  that  the  great  object  is,  to  conciliate  the 
people,  bv  the  mildness  of  the  British  govern- 
ment I  think,  gentlemen,  it  was  a  bad 
way  of  making  the  people  feel  the  blessing  of 
having  been  translerred  from  the  arbitrary 
government  of  Spain  to  the  benicn  govern- 
ment of  Great  Britain,  bv  introoucing  the 
punishment  of  torture,  which,  thoush  they 
roiffht|have  heard  of  it  as  existins  in  oidSj)ain, 
had  never  visited  them  in  the  Island  of  Irini- 
dad.  He  is  told  that  the  ancient  laws  are  to 
be  continued  as  nearly  as  circumstances  will 
permit;  but  that  there  is  reserved  to  him 
the  right  of  dismissing  an^  officers  who 
should,  by  their  conduct,  give  him  offisnce. 
I  should  think  that  the  first  man  who  oittbt 
to  have  been  dismissed,  would  have  been  the 
man  who  had  the  wickedness  to  propose  to  him 
the  infliction  of  torture.  The  moment  this 
fellow  Begorrat  found  his  way  to  a  British 
governor  with  a  proposition  to  tear  the  limbe 
of  a  British  subject,  he  should, have  been 
driven  from  his  presence  with  contempt,  dis- 
gust and  ignominy.  But  we  find  him^  on  the 
contrary,  meeting  with  a  ready  reception  from 
general  Picton:  we  find  him  departing  as  if 
the  governor  had  said  to  him  **  Well  done,  thou 
good  and  faithful  servant;  go  on,  proc^  as 
you  have  b^un."  We  find  him  at  four 
o'clock  the  same  afternoon,  and  at  eleven 
o*ck>ck  the  next  morning  at  the  prison  whose 
this  poor  creature  was  confined,  io  see  how  his 
bitter  pill  worked.  One  is  disgusted  at  the 
account  of  this  horrid  transaction  which 
the  fellow  gives  in  his  evidence.  He  was 
asked,*  whether  he  deemed  LuisaCaldeionji 

•  Vide  anii,  p.  290. 
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fainting  to  proceed  from  esccss  of  aiiflering, 
or  from  affectation ;  and  he  answered,  that 
sAcr  he  had  given  licr  a  glass  of  wine,  shie 
recovered  immediately;  and  therefore  he 
thought  it  proceeded  from  affectation.  I 
know  I  shall  be  blamed  bj  some  for  using 
the  language  which  naturally  occurs  to  my 
mind  upon  this  occasion.  1  shall  be  told  that 
I  wished  to  inflame  your  passions:  I  say 
that  to  ask  of  a  witness,  whether  a  person 
of  the  delicate  and  teudcr  frame  of  this  young 
woman*  extended,  as  she  lias  staled  to  you, 
with  the  extremity  of  her  bare  foot  (pressed 
by  the  wliole  weight  of  her  body)  just  resting, 
cir  endeavouring  to  rest,  oh  the  sharp  point^ 
piquet, — to  ask,  I  say,  of  a  witness  whether 
tlte  aufieringt  of  a  person  so  tortured  were  af- 
fectedi  was  a  mockery  which,  if  attempted 
in  any  place  where  I  had  tlte  least  authority, 
ihoold  not  have  gone  without  its  due  share 
of  animadvcrsicMi.  What  is  the  answer  to  a 
similar  question,  given  by  a  witness  who  was 
present  with  ilegorrat,  and  had  seen  this 
hrttish  subject  so  tortured  P   The  account  he 

Eve  was  such  as  might  have  been  expected ; 
t  says,  she  wept,  and  invoked  the  Holy 
Virgin  ti»  lier  aid.*  But  what  says  Be^orrat  ? 
Ho  says.  At  I  ga-ve  her  a  glatt  of  vine  and 
water f  and  tie  recovered,  1  think  kcr /ainiing 
frocfided  from  affectations  and  ai  the  wot 
afierward$  ahU  to  walk  to  the  place  where  the 
rMery  amr  committed^  I  do  not  think  $he  could 
kawe  iafired  umekfram  the  torture.f  Gentle- 
men, you  liave  tiad  an  opportunity  of  seeing 
wliat  it  the  stale  of  lier  limbs,  even  at  this 
distance  of  time ;  and  you  will  be  able  to 
judge  from  their  appearance,  whether  Bvgor- 
rat  was  a  fit  man  to  be  entrusted  with  the 
oflice  lie  has  exorcised. 

But  it  is  said,  that  general  Pictun  was  the 
If^lly  constituted  authority  fur  this  purpose. 
What  do  the  instructions  uf  his  majesty  say 
to  him  ?  I  am  sure  there  is  nothing  in  tliein 
from  which  he  can  pretend  to  derive  any 
authority  to  inflict  torture  upon  one  of  his 
majesty's  subjects.  We  have  had  in  evidence 
the  letter  of  his  raojcsty's  secretary  of  state, 
lord  Hol»art,  speakmg  handsomely,^and  I 
dare  say  deservedly  so, — of  the  character  of 
general  Picton  ; — 1  arraign  his  conduct  only 
with  respect  to  this  transactiun ;  and  I  am 
persuaded  nothing  is  to  be  found  in  lord 
llobarrs  letter  upon  wliich  he  can  rest  a  jus- 
tification of  it.  The  law  which  general  Picton 
has  exercised  must  then  be  considered  merely 
as  general  Pictun's  law ;  it  can  rest  upon  no 
authority  delegated  |o  him  bv  his  sovereign, 
for  I  am  prepared  to  conteml,  that  the  kuig 
of  this  country  could  not  have  delegated  such 
an  authority  tu  him.  There  are  some  things, 
which  his  majesty  can  neither  do  himself,  nor 
empower  a  subject  to  do.  He  could  not 
autnorite  any  man  for  the  first  time  to  inflict 
torture  upon  the  people  of  the  Island  of  Tri- 

♦  Vide  ante  p.  237. 
t  Vide  anti  p.  3(X). 


niddd.  When  I  say  that  he  eokid  noff,  I 
must  be,  understood  to  mean  that  he  mh/c/ 
nof ,  even  if  he  had  the  fHt^er,  Tliey  who  know 
what  the  wliole  tenur  of  his  reign  has  been, 
the  benignitv  of  his  disposition  and  inclina- 
tions, ami  the  mild  sway  with  which  he  Ins 
iinilormly  governed  his  subjects,  cannot  sup- 
pose the  possibility  of  such  a  delegatkNi.  But 
need  I  say  he  has  not  given  it  to  general 
Pictnn  P  His  majesty  says  that  he  constitutes 
him  governor  of  the  Islanil  of  Trinidad,  and 
gives  him  provisionally  all  the  authorities  that 
had  been  vested  in  the  Spanish  governor :— « 
power  to  authorize  a  ^udge  of  the  first  or 
second  election,  to  inflict  torture  ?^No;  he 
could  do  no  such  thing.  The  judge  in  tbte 
first  instance  made  the  order,  but  he  couU 
not  execute  it,  he  could  not  enforce  the  inflic- 
tion of  torture  under  such  order ;  he  was  to 
remit  tlie  whole  of  the  proceedings  to  m  dis- 
tant settlement,  in  order  to  aflbra  time  fbr 
deliberation  between  the  issuing  of  the  order 
itself,  and  the  authority  to  execute  it.  The 
authority  of  the  governor  was  wholly  passed 
over,  and  tlie  audience  of  the  Caraecas  was 
the  only  tribunal  to  which  the  order  of  the 
judge  was  rcferreil  before  it  eould  be  put  in 
force.  The  magistrate  who  made  the  order 
for  the  infliction  of  torture,  dared  not  ciecule 
it  until  he  liad  received  the  oonfirmauon  of 
the  royal  audience  of  the  Caraecas.  Was 
governor  Cliacon  appealed  to,  even  in  the 
case  of  the  four  nesroes,  who  assassinated 
their  master P  No;  the  governor  upon  tfaM 
occasion  took  upon  himself  all  the  responsi* 
bility,  at  the  risk  of  his  head.  He  chd  not 
write  an  order  in  the  book  of  a  notary  or  in- 
ferior judge,  for  the  infliction  of  torture;  but 
he  wrote  an  order  for  the  immediate  execution 
uf  the  assassins,  whose  guilt  was  manifest, 
expecting,  as  was  afterwards  the  case,  that  he 
idiould  find  his  indemnity  in  the  confirmation 
by  the  audience  of  the  Caraecas. 

His  majesty,  by  his  instructions,  limits  the 
authority  of  general  Picton  to  the  authority 
wliich  had  before  been  exercised  by  the 
Spanish  governor.  Then  I  ask  you,  where 
you  find  any  aiitliority  in  the  Spanish  go- 
vernor, to  make  an  order  for  the  infliction  of 
torture ?  Hut,  lest  th:it  should  not  be  enoueh, 
his  majesty  in  liis  iiibtructions  marks  tnc 
powers  of  general  Picton  by  new  iKNinds. 
His  niitjesty  liad  said  wc  have  given  you  a 
plenitude  or  power;  we  have  invested  you 
wiiii  all  the  powers  that  belonged  to  the 
Spanish  governor;  but  all  the  powers  from 
which  the  Spanish  :;overnor  was  excluded, 
and  which  properly  belong  to  the  supreme 
government,  wc  reserve  to  ourself.  ^  et  my 
learned  friend  Mr.  Dallas  says,  that  the 
moment  the  cession  of  the  island  to  the 
arms  of  h^  majesty  took  place,  the  autliority 
of  the  royal  audicnrc  of  Caraecas  was  tran»> 
fcrred  to  general  Picton  I  His  majesty  has 
said,  all  the  )K>wers  that  the  Spanish  governor 
Chacon  exercised  we  give  to  yoti,  but  all  the 
paramount  powers  ythkh  the  Spani&h 
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narcliy  teserved  ta  itself,  we  reserve  id  like 
manner  to  ourself.  1  hardly  need  repeat,  that 
hod  the  forips  of  the  Spanish  law  been  ob- 
served, had  there  been  an  order,  as  there 
ought  to  have  been,  fur  the  appointment  of  a 
defensor  for  the  unfortunate  girl  who  appears 
as  the  prosecutrix,  had  Don  Juau  Her  modes 
lif  en  Dominated  her  guardian  in  the  Arst  in- 
stance, that  able  advocate  would  oot  have 
Buflfcred  the  torture  to  luivc  been  inllicted 
\ipon  her.  He  would  have  said,  '*  I  will  not 
go  lo  the  governor :  1  will  look  at  the  conv* 
Dussion  given  him  by  liis  majesty,  and  see 
wlietlier  general  Picton  is  bv  its  aullioritv 
invested  with  the  appellate  jurisdiction:  I 
maintain  tliat  all  llie  appellate  authority 
which  was  reposed  in  the  royal  audience  of 
Caraccas  now  resi<lcs  in  the  breast  of  his 
majesty  the  king  of  Great  Urilain;  1  toll  you, 
therefore,  that  E  interpose  my  appeal  to  the 
king  of  Great  Britain  in  favour  of  this  un- 
happy young  woman,  and  touch  a  hair  of  her 
hcau  if  you  dare,  before  you  have  received  a 
confirmation  of  your  sentence  from  the  king 
of  Great  Britain."  Such  would  have  been 
the  language  of  her  defensor<if  one  had  been 
appoioted  for  her.  When  we  talk  of  the  do- 
volution  of  an  authority,  I  woidd  ask  you 
how  it  can  possibly  be  in  favour  of  a  person 
whose  authority  was  never  before  heard  of. 
My  learned  friend  says,  that  the  authority  of 
the  audience  of  Caraccas  devolved  upon  genc- 
tal  Picton  by  the  mere  fact  of  the  annihila- 
tion of  the  Spanish  government,  ^le  says, 
that  from  the  moment  of  taking  down  the 
Bpanisb  flag»  nothing  could  restore  tlie  au- 
thority of  the  audience  of  the  Caraccas  but  a 
re-cession  of  the  island  to  Spain.  I  say,  that 
from  that  moment  every  power  was  vested  in 
bis  majesty,  and  that  nunc  was  imparted  by 
him  to  general  Picton  but  what  was  esprculy 
granted.  Has  he  granted  to  him  the  appellate 
jurisdiction?  lie  has  not  said  so:  he  has 
said,  **  We  invest  you  with  all  the  powers 
enjoyed  by  the  Spanish  governor ;  and  as 
there  may  be  some  inconvenience  with  re- 
gard to  the  execution  of  tlie  interlocutory 
sentences  of  inferior  judges,  we  invest  you 
with  all  the  authority  which  is  necessary  to 
confirm  them.*'  His  majesty  could  not  have 
saidy  ^'  We  invest  you  with  the  authority  of 
the  supreme  tribunal  of  appeal,'*  for  that 
would  have  been  lo  have  confounded  things. 
It  would  have  had  the  efTect  of  making  him 
judge  in  the  first  instance,  and  giving  him  an 
appellate  authority  upon  his  own  judgment. 
It  would  have  made  the  judge  and  the  person 
who  was  to  decide  upon  the  decision  of  the 
judge  one  and  the  same  individual.  General 
Picton,  we  will  suppose,  pronounces  an  order 
or  sentence.  An  appeal  is  interposed.  Who 
is  to  decide  it?  Why,  according  to  Mr.  Dal- 
las, the  same  general  Picton  who  issued  the 
order.  Was  ever  any  thing  so  preposterous  ? 
Ho  is  to  be  a  judge  against  whose  decisions 
persons  are  to  have  the  benefit  of  appeal, 
which  appeal  is  to  be  carried  from  his  room 
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oil  the  righuhand  side  of  Che  government 
house  to  his  room  on  the  IpfL 

Undtr  such  circumstances,  a  person  would 
be  very  likely  to  say  to  ccncral  Picton,  **  Sir, 
a  gentleman,  who  looked  very  much  like 
yourMslf,  has  dune  me  the  injustice  to  sen- 
tence me  to  the  torture :  I  have  appC2|Ied 
from  his  order :  surely  it  is  not  you  who  arp  tp 
decide  u))on  thcjusticcof  that  appeal."  Why, 
gentlemen^  it  is  absolutely  impossible  that 
the  appellate  jurisdiction  could  have  resided, 
in  general  Picton  :  and  he  cuuld  nut  liave  it  in 
any  other  way  than  by  devolution,  for  the 
terms  of  his  mi\jest^s  grant  did  not  give  ii 
him. 

I  shall  not  detain  you  with  many  more  ob- 
servations: 1  do  not  mean  to  run  into  a 
lengthened  argument  upon  any  of  the  points 
submitted  to  you,  but  1  refjuest  his  lordship 
to  give  you  his  <»pinion  on  what  I  am  about 
to  state.  I  will  suppose  that  all  I  have  said 
is  unfounded.  I  will  suppose  that  general 
Picton,  if  ho  had  been  a  Spanish  governor^ 
might  have  had  this  ridiculous  appellate 
jurisdiction :  but  I  say  that  the  moment  thia 
island  was  surrendered  to  the  British  arms^ 
the  people  were  entitled  to  the  full  benefit  of 
British  laws,  and  nothing  could  af\erwarda 
authorize  the  infliction  of  torture.  And 
when  it  is  said  that  his  miyesty  conceded 
to  the  people  of  the  island  that  they  should 
be  under  the.  administration  of  their  own 
laws,  it  must  be  understood  that  such  con- 
cession was  for  the  purpose  of  securing  ti^ 
them  what  was  for  their  benefit  and  ad« 
vantage,  and  not  for  the  purpose  of  intro- 
ducing cruelty  and  torture.  General  Picton 
cannot  be  allowed  to  say  that  he!had  a  ri^ht 
to  enforce  the  law  of  torture  upon  the  Spanish 
settlers,  but  tliat  he  did  not  mean  to  apply  it 
to  a  British  subject  He  cannot  say  this,  for 
if  it  was  the  law  of  the  place  that  torture  should 
be  inflicted,  there  could  be  no  distinction  be- 
tween one  part  of  his  majcstv's  subjects  and 
the  other;  the  admiral  of  the  fleet,  qr  his 
majesty's  commissioners,  were  equally  liable 
to  it  tur  any  supposed  offence  of  which  a 
judoe  might  think  proper  to  say  there  was  a 
strung  case  of  suspicion  a^inst  them.  Such 
a  suspicion  in  the  mind  ot  the  judge  as  that 
the  admiral  m^ant  to  run  away  with  the  ship 
to  an  enemy's  |K>rt,  would  ha,ve  justified  tho 
infliction  of  torture  upon  him ;  for  the  law, 
if  it  exists  at  all,  must  be  universal. 

Until  I  hear  the  learned  judges  of  the  land 
say  otherwise,  it  will  remain  a  rooted  opinion 
of  mine,  that  if  his  majesty  had  been  advised 
to  say  to  general  Picton,  **  we  appoint  you 
{j^overnor,  and  we  give  you  an  appellate  juris- 
diction which  shall  authorize  you  to  confirm 
a  sentence  of  torttire;*'  his  majesty  would 
have  been  made  to  say,  that  "  we  give  ;y-ou 
that  which  we  do  not  possess  ourself;  it  is  a 
punishment  which  no  person  or  power  in  this 
countrv  can  inflict"  I  maintain,  that  his 
majesty  cuuld  not  say  to  general  Picton,  *<  we 
have  conceded  to  the  inhabitants  of  Trini  Jad 
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tint  they  tluR  be  gmeincj  bjr  their  own  i  aid 
b«t;  UM  ootvithstAndiiig  m  Britnh  nibject  >  the 


flitipd  toftuc   opoo    % 


€  o#  Lmrn 
cuiaoC  be  lort'jred,  yet,  ftv thepraler  viguur     thai  island;  and  the  qneslion  for  yo«r  cooal- 
of  your  govenimeocj  we  aathonze  tou  to  in-  '  dentioa  19,  whether  tha  act  (whvh  ia  ad- 
iict  the  pofuthmentof  torture  where'TOG  Ihink 
it 

lordsh 


Milled  to  have  been  6omt  by  his  authority) 
WB»  IcgaUy  or  illegaUy  done. 

It  does  noc  Appear  that  general  Piclon  had 
any  Airthrr  concern  in  the  tfansaelioci,   Una 


neccsavy."*    Until  1  hear  it  laid' down  bv  I 

a  lordship,  that  his  majesty  can  grant  mcfi  | 

power,  I  shall  deny  it  It 'is  not  necessary  | 
lor  me  to  deny  it,  for  ir  vou  are  of  opinion  I 
that  there  was  no  law  applicable  to  Trinidad 
that  could  jiulify  the  infiiclion  of  torture  at 
all,  or  if  you  should  be  of  opinmn  that  there 
vas  sudi  a  law  as,  with  the  obserraoce  of 
certain  formalities,  would  jostiffy  a  Sfsantsh 
eoeemor  in  inrtictiog  torture,  unless  those 
formalities  hare  to  the  strict  letter  been  oh- 
aervcd,  imless  those  necessary  guards  for  the 
oecurity  of  the  subject  have  been  strictly  ad- 
hered to,  in  either  case  I  am  entitled  to  a  ver- 
dict against  general  Picton. 

If  you  shcmld  be  of  opinion  that  there  was 
a  law  in  the  island  which  ;if  dulv  adrainiv 
tered)  would  have  justified  him  m  the  in- 
flictioa  of  the  ponisbment  of  torture,  then,  if 
you  are  obtigcd  to  return  a  special  verdict,  it 
vrill  be  this : — ^"  We  are  of  opinion  that  by 
the  law  of  old  Spain  torture,  under  certain  cif- 
camstancc«,  might  have  been  inflicted ;  but 
wc  are  also  of  opinion,  tiiat  in  this  cjie  thcie 

gauds  and  securities  for  the  protection  of  the  ,  bad  not,    by  virtue  of  any  aulhori^  with 
mbiect  which  the  hw  haJ  provivicd  hive     which  he  as  governor  was  invested,  aright 
been  so  abandoned   and  dijreprJtd  as  to 
make  the  application  ot'  that  moslv  of  punish- 
■Mat  illegal:  that  so  cun^idiring  the  ea;«e, 
we  are  of  opinion  that  pen?nl  P:ctrn,  thcugh 
there  was  a  li*  mthor.zing  tortmc,  has  no 
jostihcalion  nn  't  it,  t«^:vj«r  ho  h?.«  not  i'.!- 
hered  to  ih<.  r  rnjs  wb!-:Ii  ihi*.  !iw  hi«  \i'A  , 
down  an  !  p.  y..n  •]  tu  l:o  .  \  *vrv-.«J." — If  v:-j  ; 
could  liv  rv.*-.b:.'::v  come  to  an-.  .  i*v.r  cx..'!- 
clusiof].  I   sl.w  ..  :  J:*:-c   ^   ••.    i"  r  }   ■r  own  " 
KK>nour,  tV:  :J.l  h;noi:ruf  t:.t  Prti^h  r.ir.> 


merely  giving  the  order  **  mpphqmu  ^  fM»> 
fwa."  Lpon  the  recommendaiioo  which  wao 
given  to  hxm,  through  the  escrivmno,  by  the 
tnbuaal  competent  to  try  the  ofienre  and  to 
eaamine  witnemea,  he  thought  fit  to  order 
the  indktioo  of  the  torture ;  whether,  under 
all  the  circumstancea  of  the  case,  he  was 
authoriaed  by  law  so  to  do.  is  the  qiaeatioii  Ibr 
your  cooaideraiion. 

To  empower  the  governor  legally  to  dbcct 
the  apphcatioa  of  such  a  punishmealy  it 
was  necessary  that  such  shouU  havo  beea 
the  eiistiog  legal  mode  of  punish  meat  in  tha 
islaud  at  the  lime  of  the  conquest ;  and  it 
was  like  wise  necessary,  that  in  some  chancier 
or  other  which  he  then  bore,  he  shouki  have 
been  entitled  to  issue  the  order  for  ita  indi» 
lion.  If  the  defendant's  case  thoukl  U  in 
either  of  these  respects; — if  torture  was 
not  the  e listing  law  of  the  inland,  at  tha 
time  when  it  was   acted   upon,  or   if  he 


to  order  the  application  of  ii,-*in  eilhnr'of 
these  cases,  whether  hb  motives  were  good 
or  hiJ,  having  actcti  illegally,  a  veidict  of 
guilty  must  be  pronounced  against  him. 

But,  ^Qtlemen,  there  are  certain  circum- 
stances 111  thi9  c^se  which  I  apprcherwl  will 
ir.iiuce  ycu,  unucr  the  rtcomnicnuaticn  uf  the 
Court,  to  nii'l  a  spi^ul  verdict.  Vou  i«avc 
heard  a11  the  c^tJvr.cc:,  auii  I  w..i  iKta^^ii 
dttAi!  It  tu  }uu.    I  he  opinlcns  c:'  tae  liiicereni 

,  iLT  .:.c  i..iiui:rur  i:.t  v.T'.WfZi  r.ir.'.r,  •  w^f:ttrs  u;>.n  inc  ^id^.l9h  Uw  havt  Lccn  laid 

and  that  r-rei^n  nat:on*  m  .y  kr,.-*-,  \:\  the  i  l-<''^'e  >^'u.  aiiJ  you  hive  iud  ihc  testimony 


present  sUlc  ci  the  wcrlJ,  what  ihry  hare  to     «>'  i:ving  witr.ebic?.  as  relumed  uniitr  the  two 


ture,  yet  we  are  not  jri pared  to  'ay  ihit  a 
British  governor  ccuM  \i\\e  done  «o  after  t;:f^ 
cession;  on  that  pcir.t  we  desire  the  opr.ion 
of  the  judges  ot  the  Ijn'l." 

Upon  the  \*r:cle,  gentlemen,  I  center.! 
that  gcnenii  Picton  has  not  made  out  a  c.i«»; 
under  the  >parn*:i  Ia«r,  even  :t'  he  h^'i  been 
the  gJivernor  c:"a  *ett;emr{,t  strictly  Spin:ir. : 
vou,  I  am  p€r?r..4i!€d.  will  say  that  w^at  ha? 
been  cd'ert-I  t  •  v  .  ;  in  hi*  hrhalr'  i-*  n-.  iJe- 


fence — t'.;:tt  [.c  hid  J  in  !on€  !  hi«  iluly  2*  a  |  rir:;:?h  lar.  ».i?  i:.c  iau  ..r'liic  i?Uiid,  i*  1 
British  cnverncr,  nri'l  ir.ai  f.e  :-  guilty  i\  the  .  J»*»l  lO'i  toinpitlt'.  I  '.i.sr.k  liiat  li.c  cviJt 
crime  01  whiuh  lit  i<  ac.u*t!.  '  ,  upon  in.*  >l:1  jtci  isali  u  ihc*j.x.c  \  i;rporl. 
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Lord  EUfnhcrnu::h.  —  (icnilencn  of  tl.c 
Jury;  Thi*  i«  an  ini:ctn:*rit  pr<t>:re«!  aziin-it 
j;eoerai  PictMj,  ia»e  governor  uf  t^.e  i*;.i:.  i  .♦ 
friniuAj  ;  he  slaous  ch.irgeJ  wiUi  having  1:1- 


t:.e  jraclite  cf  i.r'.:rc  was  r on«:  irrcd,  at 
ItAst  Lp  to  tU  fc:*o.i  sii  t:.c  cession,  ;i* 
j-ait  Hf  I'.ie  Si'AP.:?h  Uw,  and  thai,  isi  the 
abirence  cf  any  prLh.lii^ry  provision,  it 
oLuiacJ  in  lliai  >!.r.j.  The  case,  with 
reference  lo  l:ii>  it.::.:.  prt*c::l$  it*<:lt  with  a 
xery  diiitrcr.t  a-pcci.  fjoni  that  which  it  as« 
suir.cd  at  a  fornur  ptr;i  i.  Tr-.e  e\idencc  l^ 
show  that  at  the  i.nit  cf  li.e  ccjsion  torture 
(abht-rrciit  ar..i  d;?^  i-i::".j;  is  it  is  tu  every 

>.  r' tiic  isUiid,  i$  now 

idcncc 

^ml 

t:.al  It  tl^ic^  authorize  ycu  tc  Ck.me  to  tiic  con- 

•  clii«iun,  that  up  to  ti.e  l:nje  ef  the  cession  ot 
the  island,  the  system  cr' torture  (i.  €.  the  ri^ht 
l!"  the  judges  lo  apj  !y  rwriure  to  i»ersons  suv- 
pccted  oJ   ccrt.!iii  cr:mc>.  or  to  acc«.>ntphccs, 

>  wr  tv  i^ilne^scs  picvoiicauug  or  rc/u^ig  iu 
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tdl  Iht  tnilh)  e&lftled  in  praeUce  i«  OM 
SmiiOv  uid  WW  receKred  m  law  in  TiinidaiL 
mitlMiugh  it  certainly  Ind  not  been  acted 
upon  there  within  the  nieaiory  of  man. 

Now,  thia  being  admitted  to  have  been  the 
law  at  that  perioc^  the  next  question  ii,  whe- 
ther,  when  an  island  is  ceded  to  the  British 
arms,  a  species  of  imnishment— a  mode  of 
inTestigiling  the  trutii  so  utterlj  inconsistent 
with  the  eonstitution  and  laws  of  great  Bri- 
taniy  and  with  the  habits  of  its  peofrfe,  is 
virtoallif  abrogated ;  and  whether  his  majestj, 
in  continuing  the  former  laws  of  the  eon- 
nuered  countiy,  must  not  be  considoedas 
ooing  so  with  an  exception  of  the  power  to 
inflict  torture. 

Upon  this  point  I  will  not  intimate  to  you 
my  opinion;  but,  I  must  state  it  to  lie  a 
matter  of  mat  doubt:  for  certainly  one  of 
the  most  aole  and  uprieht  judges  that  ever 
iiresided  in  any  court  of  judicature  (I  mean 
lord  chief  justice  De  Grey)  did  take  occasion, 
in  the  case  of  Fabrigas  v.  Mostyn  (which  was 
an  action  of  false  imprisonment  brought  by  a 
Minorquin  against  the  sovernor  of  Minorca) 
to  express  himself  decidedly  against  the  jios> 
sibility  of  the  existence  of  torture  in  a  Bntlsh 
settlement.  In  that  case  he  represents  tor- 
ture as  a  species  of  punishment,  which  it  was 
not  competent  to  the  authority  of  the  crown 
to  continueio  Anv  conquered  colony.  H  is  words 
are  these :  ^  I  oo  believe  Mr.  Mostyn  was  led 
into  this"  (speaking  of  the  circumstances  of 
the  case)  unaer  the  old  practice  of  the  island 
of  Minorca,  by  which  it  was  usual  to  banish: 
I  Mppose  the  old  Minorquins  tliought  fit  to 
advise  him  to  this  measure ;  but  the  governor 
knew  that  he  could  no  more  imprison  him  for 
a  twelvemonth  than  he  could  inflict  the  tor^ 
ture."  8o  that  this  learned  judge  seems  to 
assume,  that  it  was  impossible  for  an  English 
covemor  to  inflict  that  species  of  punishment. 
He  proceeds,  **  yet  the  torture,  as  well  as 
banishment,  was  the  old  law  of  Minorca, 
which  fell,  of  course,  when  it  came  into  our 

r session.  Every  English  goreriior  knew 
could  not  inflict  the  torture ;  the  consti- 
tution of  this  country  put  an  end  to  that 
idea." 

Gentlemen,  I  state  this  authority  as  the 
reason  why  I  desire  you  to  find  a  special  ver- 
dict;— that  the  soundness  of  this  doctrine, 
which  was  laid  down  by  as  sound  a  lawyer  as 
any  who  has  adorned  the  bench  in  modem 
times,  may  be  thoroughly  examined.  Be- 
cause if  the  law  be  as  this  learned  judge  has 
laid  it  down,  his  majesty,  by  continuing  the 
ancient  laws,  must  be  understood  to  liave 
continued  the  laws  with  the  exception  of 
that  which  authorizes  the  infliction  of  tor- 
ture. 

Supposing,  however,  that  this  opinion  of 
lord  chief  justice  de  Grey  (to  which  I  am  dis- 
posed so  far  to  pay  deference  as  to  recom- 
mend your  finding  a  special  verdict  in  con- 
sequence of  it)  is  unfotinded,  and  that  the 
application   of  lorturt  may  be  legally  id- 
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forced  yet  the  order  directing  iu  iufliction 
must  be  ismied  by  some  person  who  has  a 
legal  right  to  inflict  it.  And  it  therefore  be- 
comes tBe  governor,  who  claims  that  right,  to 
show  that  be  is  invested  with  a  judicial  cha- 
racter, that  he  is  the  supreme  judge  in  the 
isUnd,  possessing  the  appellate  junsdiction, 
and  clothed  %rith  all  the  authorities  which 
before  the  cession  of  the  island  appertained  to 
the  royal  audience  of  Caraccas. 

Upon  this  subject,  I  think  the  greatest 
doubt  must  be  entertained.  If  I  were  to  gpve 
my  opinion,  I  should  perhaps  say  that  I 
tmnk  he  had  not  such  judicial  powers.  All 
the  authority  conveyed  to  persons  in  his  si- 
tuation is  derived  from  his  majesty,  who, 
upon  the  cession  of  a  foreign  settlement, 
either  adopts  and  continues  the  old  laws,  or 
promulgates  new  ones;  b«it,  insofar  as  he 
does  not  promulgate  new  laws,  the  old  remain 
as  before.  I  do  not  trouble  you  with  the 
communications  of  general  Abcrcrombie  fo 
ffeneral  Picton,  or  with  his  letter  to  Mr. 
Nihell,  because  these  are  merely  temporary 
orders;  I  refer  you  to  the  source  of  all  the 
legitimate  authority  possessed  by  the  go- 
vemor--I  mean  the  instructwns  given  by  bb 
miuesty.  If  by  those  instnictkms  no  power 
is  given  to  the  governor  to  reprerent  the 
audience  of  (Jaraccas  as  court  of  appeal,  as  I 
am  clearly  of  opinion  that  he  does  not  take 
such  power  by  devolution,  that  power  rew 
mains  in  his  majesty,  to  be  executed  by  him- 
self, or  those  whom  he  shall  expressly  appoint 
for  the  purpose.  It  therefore  comes  now  to 
•k .'.^^    -u..  :.  .u construction 

to  geneiml 
^  ..  .,  those  wstniD- 
tions,  invest  him  as  covemor  with  the  powen 
theretofore  possessed  by  the  royal  audienc* 
of  Caraccas? 

Ilis  majesty's  words  are  **  It  is  our  will  and 
pleasure,  that,  for  the  present,  the  tempo- 
rary administration  of  the  island  should,  aa 
nearly  as  circumstances  will  permit,  be  exeiw 
cised  by  you  according  to  the  terms  of  the 
capitulation  hereunto  annexed,  in  conformity 
to  the  ancient  laws  and  institutions  that  sub- 
sisted  within  the  same  previous  to  the 
surrender  of  the  said  island  to  us,  subject  to 
such  directions  as  you  shall  now  or  hereafto 
receive  from  us,  under  our  signet  or  sign  am- 
uuai,"  &c.  Then  he  says  *•  It  is  nevertheless 
our  special  command,  that  all  the  powers  of 
the  executive  government  within  the  sakl 
island,  at  well  civil  as  miliiary^  shall  be  vested 
solely  in  you  our  governor,  or  in  the  person 
having  the  government  of  the  said  isUnd, 
for  the  time  being,"  (I.  e.  the  civil  and 
military^  but  nal  judicial  powers), ««  and  that 
such  powers  as  %vere  heretofore  exercised  by 
any  person  or  persons  separately,  of  in  con- 
junction with  the  governor  of  the  said  island, 
shall  belong  solely  to  you  our^govenior,  or  to 
the  person  having  the  government  of  the 
said  island  for  the  time  being;**  nowifthA 
Instructions  had  said,  in  general  urms.  that 

3  K 


for  the  purpose.  It  therefore  come 
the  question^  what  is  the  true  con 
of  his  maiesty's  instructions  to 
Picton?   Did  hu  majesty,  by  tboH 


vcffdjctrnotaUthtt  ibcjiMve  civnin^  Wi) 
u  mi:ch  as  is  naterul,  and  wCick  It  »  Ml 
worth  while  to  deuio  joa  with  npMlii| 
There  will  be  Mme*  other  belt  10  he 
iidered  bj  too  :  an  iaporlaiil  eoe  Hg 
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all  the  powet*  that  had  been  beferecuff  iiril,  coiwe  the  ggatlriM  wiB  atrte  in  Iha  ipedm 
ahfluld  vcil  in  the  govcrner,  that  would  have 
comfiehcoded  the  powen  eierciied  bj  the 
audicaceof  theCaraccas:  but  I  think  this 
noit  be  uodcrkiocpd  ooc  to  relate  to  the  judi- 
cial power,   wbkh  is  tDenlioocd  allcrwards ; 

**  and  it  is  our  will  and  pleasure,  thai  all  j  upon  theendeoce  jcm  find  gcocral  Pidoo to 
mch  public  acts  and  judicial  proceeding,  ,  have  acted  from  any  notive  of  prwMiai  an* 
which  before  the  surrender  of  the  said  island  ,  lice?  It  appears  that  she  was  anknown  to 
to  n%  were  :n  the  name  of  bis  Catholic  ma*  ,  him ;  he  did  Ko  be  sure  otiee  saj  that,  if  ibo 
jestj.  shall  henceforth  be  done,  issued,  ant!  '  wouid  not  confess,  be  would  make  btr  paaa 
penonned  in  our  name.'*  I  under  the  hand  of  the  hangman ;  butt  kawu 

Now,  gentlemen,  oomea  the  seventh  ar^  |  ever,  after  that,  he  transimcd  bar  to  tha 
tide,  upon  which  a  question  may  arise ;  **  it .  ordinary  judge,  and  then,  upon  the 


is  our  will  and  pleasure,  that  for  the  present,  1  lation  of  that  judge,  he  ordered  the  applicn- 
and  until  our  further  pleasure  shall  be  sigoi-  tion  of  torture.  If  you  think  that  be  was  not 
fiad,  the  same  courts  of  judicature  which  sul^  !  otherwise  acting  maliciously  lowarda  bar  than 
sisted  in  the  said  islaiM  previous  to  the  sur-  '  as  the  order  may  have  been  illegal,  that  ia 
lender  thereof  to  us,  shall,  for  the  present,  another  fact  to  lie  found  by  too.  Aa  to  tba 
be  continued  in  the  eiercisc  of  all  the  judicial  appointing  a  deCensor,  I  should  slato  that  tba 
powers  beloDging  to  tliem  in  criminal  and  :  appointment  of  a  defensor  was  properly  tha 
civil  cases."  Thus  all  the  couru  of  the  duly  of  the  alcalde,  and  was  not  a  ■mller 
island  were  continued  in  the  eiercise  of  their  ^  with  which  the  audience  of  the  Caraccaa  bad 
lespectivecivil  and  criminal  jurisdictions.  In  any  concern;  and,  therefDre,  altbougli  tba 
criminal  cases,  where  there  was  an  afOictivo  j  omission  to  provide  a  defensor  may  bavabcco 
pinishment  as  it  has  been  called,  there  had  j  blameable  in  Begorrat  the  alcalde,  it  does  nal 
been  under  the  former  government  a  right  of  attach  to^the  penonal  character  or  coodacl  of 
appeal  to  the  royal  audience  of  Caraccaa,  but, 
upon  the  cession,  that  court  ceased  to  have 
any  jmisdictkm  in  Trinidad,  and  the  esercite 
of  its  powers  by  any  other  tribunal  was  not 
provided  for  by  the  terms  of  his  miyesty's 
inatnictions,  but  those  powers  did  not  there* 
Ibic  devolve  upon  a  person  to  whom  they 
wet*  not  given,  but  remain  with  bis  majesty 


general  Pictoo. 

As  to  the  drramslance  of  the  gtr^i 
ri^,  that  I  think  is  out  of  the  i|uettiBn ; 
tainly,  gentlemen,  it  would  have  bean  baMar 
if  general  Picton,  when  requested  to 
fnr  the  first  time,  a  power  which  at  any 
is  harsh  and  severe,  had  ined 
and  reflection  before  adopting 


to  be  delegated  by  him  to  such  person  or  per*   a  measure.     In  tbe  case  of  Franciscan  Iho 
sons  as  he  should  chouse.  {  officer  who  then  held  the  eovemment  rafiers 

The  instructions  then  sav, ''  that  Ihey  shall  [  to  the  audience  of  the  Caraccaa  in  these 
proceed  according  to  the  laws  by  which  the  '  terms:  '<  and  he  accordingly  does  condemn 
said  island  was  then  governed';  and  ttiat  the  aforesaid  negni  Francisco  to  be  put  to  the 
such  judicial  powers  as  pretious  to  the  sur-  torture,  and  which  shall  be  put  in  foice in 
render  of  tbe  said  island  to  us  were  eierciscd  '  the  mode  and  manner  as  his  royal  highnem 
by  the  Spanish  governor,  shall  be  exercised  '  may  be  pleased  to  determine,  and  to  whom  it 
by  you,  our  governor,  in  like  manner  as  the  is  ff  acrved  to  specifv  the  natore  and  deg;ree 
aame  were  exercised  previous  to  tbe  surrender  of  severity  of  the  said  torture,  and  the  order 
of  the  said  island."  This  gives  him  no  more  '  or  stated' times  at  which  the  same  is  to  be 
power  than  the  Spanish  governor  possessed,  inflicted.'**  At  the  same  time,  in  the  coo- 
pnd  the  Spanish  governor  never  exercised  struction  of  the  laws  applicable  to  this  sub- 
Ihis  authority,  but  always  referred  himself  ject,  it  does  appear^  tliat  the  direction  of  this 
to  the  audience  of  theCaraccas.  •  matter  was  rather  with  the  ordioary  judge, 

The  two  important  poinU  in  this  case  are,  '  than  with  the  audience  of  the  Caraccaa,  be- 
first,  tliC  effect  of  the  cession  of  the  island  to  cause  it  is  directed  that  the  torture  shall  be 
his  inajesty's  arms  upon  tbe  pre-existing  law  inflicted  in  the  presence  of  this  ordinary 
lor  the  infliction  of  torture  (if  you  are  of  judge,  the  escrivano  and  the  gaoler ;  this  last 
opinion  that  law  did  exist);  the  second  is,  '  act,  therrfure,  ufappointing  a  defensor  mtist 
the  effect  of  this  commission,  and  whether  it  remain  for  the  alcalde,  ano  not  (or  the  au« 
did  convey  to  general  Picton  those  powers  dience  of  the  Caraccaa.  As  thi*,  however, 
which  had  been  theretofore  exercised  by  the  was  a  new  procGSS,whichhadneverbefoKebeen 
royal  audience  of  Caraccas.  These  are  ques-  applied  in  that  island,  it  might  have  been 
Uons  of  great  momrut ;  and  if  a  special  ver-  better  if  general  Picton,  in  ioflwting  so  serero 
Ojct  IS  relumed,  It  will  be  necessary  that  a  punishment  upon  a  person  of  delicate  fiame^ 
cerUm  facts  should  be  found  for  the  purpose  •  had  acted  with  greater  caution, 
of  raising  tliese  questions,  it  will  be  neces-  |  But  if  he  had  been  a  judge  of  a  superior 
iary  for  jou  first  to  say  whether  the  law  of   court  of  record,  general  Picton  would  stand 

torture  prevailed  up  to  the  lime  of  the  cession,  justified   upon   the  authorily  of  the 
I  have  stated  that,  in  my  opinion,  it  did  pre- 


vail ;  if  you  are  of  the  burnt  opinioui  then  of 


f  Tide  ealr,  p.  723. 
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]«Hiied  judRB  whom  I  have  Already  men-  | 
tioud,  ID  the  cms  of  MiUer  v.  Seua  ud  ' 
others,  ud  who  there  tays,  "  in  lUl  comx 
where  proteclion  ii  given  to  the  Judge  giving 
eo  crraneaiM  judgnent,  he  must  be  aetio^  aa 
judge."  Oa  that  ground  I  cannot  consider 
nimjuitificd,  for  he  was  not  here  ec ling  as 
judge,  ner  was  he  clothed  with  Judicial  au- 
tfaoritf.  Tot  ho  did  not  legally  represent  the 
audienco  of  the  Caraccas,  wliose  authority  he 
usumed.  "  The  protection  in  tegard  to  the 
superior  eoutts  is  absolute  and  univenal. 
With  re^Mct  to  the  inrerior,  it  is  only  while 
tb«y  act  within  their  jurisdiction.""  Now 
here,  if  ha  bad  no  Jurisdiction  upon  the  sub- 
ject and  was  like  any  other  sliinger  wrong- 
fully Msuming  the  fuoctions  of  (he  royal 
audieoee  of  the  Caraccas,  he  is  not  within 
the  protection  of  the  law.  But  if  he  had 
jurisdiction  of  the  subject,  as  representing 
the  audience  of  the  Caraccas,  then  the  irre-  < 
fnlarities  that  may  have  (aken  place  would  ' 
not  affect  him.  Being,  however,  of  opinion  i 
(at  least  it  is  the  inclination  of  my  opinion  at  | 
prMenl)  that  he  was  not  clothed  with  the 
judicial  authority  of  the  audience  of  Caraccas. 
I  think  the  act  done  hv  him  is  not  justifiable. 
If,  as  I  have  already  said,  you  are  of  opi- 
nion that  torture  (t.  e.  the  application  of  tor- 
tnra  to  witnesses,  accomplices,  and  the  prin- 
oipal  Afftoder)  existed  in  Trinidad,  under  the 
law  vf  Old  Rpain,  up  to  the  time  of  the  cession 
of  the  ialaod  to  his  auyesty's  arms,  the  other 

SMtion  for  your  consideration  is,  whether 
was  actuated  by  any  malice  other  than 
tfaat  which  maj'  be  inferred  from  the  illega- 
lity of  the  act,  if  it  sliould  ultimately  turnout 
to  have  been  illegal. 

Gentlemen,  if  you  find  these  facts,  nothing 
will  renain  hut  matters  of  law  arising  from 
the  application  of  those  facta  to  this  indict- 
■ent. 

Mr.  Gnrrov. — Except,  my  lord,  as  to  there 
having  been  no  defensor. 

Mr.  Dallai.~-ll\t  lordship  has  observed 
upon  that  Already. 


diq)ute  about  that;  but  in  my  view  of  the 
case  it  ii  not  material.  Because,  if  he  hsd 
notjariBdietion,alUhat  is  done  is  illegal;  sol, 
however,  that  general  Picton  woulooe  liable 
to  punishment  Tor  all  that  is  done  wrong.  IT 
»  person  ignorantly  and  under  an  idea  that  he 
has  the  power  and  authority  does  an  act, 
which  it  afterwards  appears  that  he  had  no 
right  to  do,  it  would  be  hard  to  carry  the 
punishment  to  the  tamo  eilent  as   if  the 

Eerson  had  acted  with  a  criminal  intention ; 
ul  that  will  be  matter  for  the  considention 
(if  the  Court;  it  docs  not  arise  here. 

.  Gentlemen,  yov  will  have  the  nodness  to 
Itateyour  opinion  i  anil  you  will  Snd,  if  you 


please,  that  the  law  of  torture  existed  in  Tri" 
nidad  up  to  the  year  1767,  the  lime  of  thb'. 
cession  of  the  island ;  and  you  will  also  say 
whether  there  was  an;  other  malice  than  that 
inferred  from  the  illegality  of  the  act. 

The  other  facts  may  be  stated  in  the  special' 
verdict  by  the  counsel. 

Mr.  Carreai. — We  wish  to  have  it  stated 
that,  by  the  law  ofSpain,  she  was  entitled  to 
a  defensor,  and  had  none. 

Lord  KlUnborougk.  —  Whether  general 
Picton  had  or  had  not  the  authority  thereto-' 
fore  possessed  by  the  audience  of  the  Caru-' 
cas.  It  could  not  be  his  duty  to  appoint  the 
deftnsar.  The  appointment  of  a  defensor 
would  not  affect  his  criminality  or  innocence. 
It  is  not  material,  for  general  Picton  had  no- 
thing to  do  with  it:  it  rested  with  the  alcaldet 
it  does  Dot  touch  the  question. 

The  Jiirv  having  retired  for  some  time,  rai 
turned  with  the  foIlowiDg  verdict : 

"  That,  by  the  law  of  Spain,  torture  existed 
in  the  island  of  Trinidad  at  the  time  of  tlw 
cession  of  that  island  to  Great  Britain ;  and 
that  no  malice  existed  in  the  mind  of  tbo 
defendant  against  Luiaa  Calderon  inde 
of  the  illegdity  of  the  act." 


Much  time  was  occupied  in  uranging  ul 
preparing  the  Special  Verdict:  when  finUx 
setUed,  it  was  as  follows  t 


ward  lord  Ellenborough  chief  justice  of  out 
lord  the  kine  assigned  to  hold  pleaa  before  th* 
king  himself  Ewan  Iaw  esquiic  behic  awcH 
dated  M  the  said  ctuef  justice  aecording  ta 
the  form  of  the  statuto  in  such  case  made 
ud  provided  come  is  well  the  within  namod 
James  Templer  who  proeecutelh  for  our  said 
lord  the  king  in  thisbebalfas  the  within  namod 
Thomas  Picton  by  his  clerk  in  court  within 
mentioned  And  thejurorsof  the  jury  within 
mentioned  being  called  some  of  them  to  wit 
John  Uaytor  Samuel  Page  John  Uflbrd  Wil- 
liam Clay  Charles  Gordon  Marmaduke  Lang- 
date  esquires  come  and  are  sworn  upon  the 
said  jury  And  because  the  rest  of  the  junn 
of  the  said  Jury  do  not  appear  therefore  other 
of  the  bye-standers  named  and  approved  lor 
that  purpose  by  the  sheriff  of  the  county  of 
Middlesex  at  the  request  of  sir  Tiearr  Gibbs 
knight  attorney  genetal  of  our  said  lord  the 
king  by  the  command  of  the  sud  chief  justice 
are  newly  appointed  whose  names  are  added 
to  the  panel  according  to  the  fbrhi  of  the 
statute  in  such  case  made  and  provided  which 
said  jurors  so  newly  i^pointed  to  wit  Charles 
Bond  James  Cowing  William  Brain  Johii 
Briilow  James  Stewart  and  John  Northan 
being  called  likewise  come  and  are  also  n  ~ 
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upon  the  said  jury  whereupon  public  proeU- 
- '  made  here  in  court  fm  out  nud  loid 
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the  king  u  tbo  custom  to  tliat  iTthcre  be  my 
one  who  can  inform  theaforciaidchierjusticc 
the  king's  sergeant  at  law  the  king's  atlorney- 
generaror  the  jurors  of  the  jury  aforesaid 
concerning  the  matters  wiihin  contained  he 
ilMJuld  come  furth  and  should  be  heard  And 
hereupou  William  Garrow  esquire  one  of  the 
counsel  of  our  said  lord  the  kinc  learned  in 
the  law  oft'cretli  himself  on  hchalfof  our  said 
ford  the  kinj;  to  do  this  And  hereupon  the 
court  here  procccdctli  to  the  taking  of  the 
inquest  aforesaid  as  well  by  the  jurors  afurc- 
taid  first  impanelled  and  sworn  as  by  the 
other  jurors  now  here  appearing  who  together 
with  the  iurors  aforesaid  first  impanelled  and 
iworn  being  chosen  tried  and  sworn  to  s|)eak 
the  truth  tc»uching  and  concerning  tite  matters 
within  contained  say  upon  tbeir  oath  that 
previous  to  the  eighteenth  day  of  February 
one  thousand  seven  nundred  and  ninety-seven 
the  island  of  Trinidad  was  a  colony  belonging 
la  the  crown  of  Spain  and  that  on  the  said 
eighteenth  day  of  February  the  said  islind 
was  surrendered  to  his  Britannic  majesty  and 
reduced  under  his  dominions  by  virtue  of 
certain  articles  of  capitulation  entered  into 
between  their  excellencies  sir  Italph  Aber- 
CDombie  knight  of  the  Bath  commander  in 
chief  of  his  Britannic  majesty's  land  forces  and 
Henry  Harvey  esc^uire  commander  in  chief 
of  his  Britannic  majesty's  ships  and  vessels  of 
war  on  the  one  part  and  Don  Joseph  Maria 
Chacon  Spanish  governor  and  commander  in 
chief  of  the  island  of  Trinidad  on  the  other 
by  which  articles  it  was  stipulated  and  agreed 
that  all  contracts  and  purchases  between  in- 
dividuals which  had  been  done  according  to 
the  laws  of  Sp-^in  should  be  held  binding  and 
valid  by  the  British  government  That,  the 
free  coloured  people  who  had  been  acknow- 
ledged as  such  by  the  laws  of  Spain  should 
be  protected  in  their  liberties  persons  and  pro- 
perty like  other  inhabitants  And  the  jurors 
nirtner  find  that  no  stipulation  was  made  or 
agreed  upon  that  the  laws  which  had  existed 
in  the  island  previous  to  its  surrender  should 
continue  or  be  in  force  other  than  is  above 
provided  And  the  jurors  aforesaid  further 
find  that  up  to  the  time  when  the  said  island 
of  Trinidad  was  so  surrendered  to  his  Bri- 
tannic majesty  the  laws  of  the  kinjgdom  of 
Old  Spain  were  in  force  in  the  said  island 
And  the  jurors  aforesaid  further  say  that  by 
the  laws  of  the  kingdom  of  Old  Spain  in 
force  in  the  said  island  of  Trinidad  at  the 
time  of  the  surrender  thereof  to  our  lord  the 
king  torture  might  be  inflicted  upon  any 
|»erson  aeainst  whom  there  was  strong  suspi- 
cion of  having  committed  any  robbery  or 
theft  or  other  atrocious  crime  or  of  having 
been  an  accomplice  therein  for  the  discovery 
of  such  crimes  but  that  such  torture  could 
not  be  applied  until  the  expiration  of  five 
days  after  the  same  had  been  ordered  And 
that  the  torture  was  by  the  said  laws  to  be 
applied  in  a  retired  room  and  that  the  judge 
togetlier  with  theescrivauos  and  executioners 


should  be  present  at  the  InAidion'of  anch 
torture  without  any  other  peraona  whatsoever 
being  present  or  able  to  hear  it  And  the 
jurors  aforesaid  upon  their  oath  albreaaid  far- 
ther say  that  there  were  three  ccnirts  and  no 
more  in  the  island  which  had  jurisdictioa  to 
hear  and  determine  causes  respecting  tlia 
commission  of  robbery  theft  and  all  other 
crimes  and  misdemeanors  and  that  the  said 
courts  were  the  courts  of  the  governor  of  Hie 
island  the  court  of  the  senior  alcakie  of  the 
first  election  otherwise  called  tlie  court  of  the 
common  or  ordinary  judge  by  the  first  ap- 
pointment and  the  court  of  the  junior 
alcalde  of  the  second  election  and  that  the 
said  courts  administered  justice  separately 
and  that  all  the  said  courts  separately  im- 
sesseil  an  equal  and  concurrent  jurisdictioQ 
over  all  crimes  and  misdemeanors  committed 
throughout  the  island  and  that  previ<ii»  to 
and  up  to  the  time  of  snrrendering  the  iskiod 
as  aforesaid  no  appeal  coukl  ht  had  or  made 
from  the  judgment  or  determinatkm  given  by 
any  of  the  said  courts  whether  the  same  wae 
interlocutory  or  final  or  from  any  order  what- 
ever made  by  the  said  courts  in  any  crininal 
cause  to  the  other  of  them  nor  from  any  of 
the  said  courts  or  any  judgment  or  deterMi- 
lution  thereof  or  order  oy  them  made  to  the 
governor  of  the  island  m  any  shape  or  man- 
ner whatsoever  nor  to  anv  other  tribunal  in 
the  island  but  that  in  all  such  cases  an  ap- 
peal mieht  and  could  alone  be  made  to  » 
court  called  the  royal  audience  of  Caraccaa 
held  out  of  the  islatul  of  Trinidad  and  within 
the  province  of  Caraccas  then  and  still  wilder 
the  dominion  of  the  king  of  Spain  from 
which  court  an  appeal  lay  in  such  cases  to 
the  king  of  Spain  and  council  of  the  Indies 
at  Madrid  and  that  previous  to  and  up  to  the 
time  of  surrendering  tlie  said  island  as  afore- 
said it  was  necessary  by  law  in  all  cases  in 
which  any  sentence  whether  interlocutory  or 
final  was  pronoonced  by  any  of  the  aforesaid 
courts  in  the  i«land  of  Trmidad  by  whkh 
any  party  accused  was  adjudged  to  the  inflic- 
tion of  corporal  punishment  such  as  death  or 
whipping  oy  the  common  hangman  or  of 
torture  that  such  sentence  although  not  ap- 
pealed against  could  not  according  to  the  law 
then  existing  in  the  said  island  of  Trinidad 
be  carried  into  execution  until  such  senceoce 
had  been  transmitted  to  the  superior  tribunal 
of  the  royal  audience  of  Caraccas  for  its  con- 
firmation or  rejection  And  the  jurors  afore- 
said upon  their  oath  aforesaid  further  say 
that  after  the  said  island  was  so  surrendered  to 
our  said  lord  the  king  and  taken  possession  of 
in  his  name  that  certain  instructions  were  on 
the  first  dav  of  March  one  thousand  sewn 
hundred  and  ninety- seven  issued  and  given 
by  the  said  sir  Ualph  Abercrombie  then  oeine 
commander  in  chief  of  his  miyesty'a  lanl 
forces  in  the  said  island  of  Trinidad  to  the  said 
Thomas  Pic  ton  which  instructions  were  dated 
head  quarters  Trinidad  and  that  in  and  by 
virtue  of  the  said  iastruetions  the  said  Th»> 
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■MA  Pkton  look,  iinoii  hinuelf  the  govcm- 
■lent  and  coaimand  of  the  wid  bland    And 
\he  juron  aforesaid  upon  their  oath  aforesaid 
furtlier  say  that  it  was  by  the  said  instnictions 
amung   other  thines  declared  that  it  liad 
been  determined  to  ue  eipcdient  to  maintain 
the  former  laws  of  the  colony  used  under 
the  Spanish  government  and  the  said  Thomas 
Picton  was  thereby  among  other  things  in- 
structed as  follows   In  commercial  and  mari- 
time cases  the  commandant  will  summon  as- 
sessors from  among  the  most  intelligent  mer- 
cliants  unconnected  with  the  matter  to  assist 
bim  in  the  award  or  sentence  he  may  give 
And  the  jurors  aforesaid  upon  their  oath 
aAiresaid  further  say  that  the  said  sir  Ralph 
Abercrombie  did  under  his  hand  and  seal 
direct  and  crant  to  John  Nihell  then  residing 
in  the  saia  island  of  Trinidad  the  following 
commission  dated  at  Port  of  Spain  Trinidad 
the  first  dav  of  March  one  thousand  seven 
hundred  and  ninety- seven    ^  The  island  of 
**  Trinidad  having  submitted  to  his  majesty's 
**  arms  by  virtue  of  the  powers  in  me  vested 
**  I  -hereby  appoint  vou  John  Nihell  to  be 
**  chief  magibtratc  ciiief  judge  and  auditor 
^  during  his  majesty's  pleasure  in  and  over 
*'  the  whole  and  every  part  of  the  said  island 
''  And  I  hereby  require  and  command  you  to 
**  do  and  eiecute  all  things  in  due  manner 
**  that  shall  belong  to  th^  dift'ercnt  offices 
''ameaUe  to  the  instructions  and  powers 
^  which  shall  by  my  orders  be  given  you  by 
^  lieutenant-colonel  Picton  whom  I  liave  ap- 
**  pointed  governor  of  the  said  island  and 
^  which  instructions  and  powers  shall  have 
''  the  full  force  as  if  signed  by  myself   No 
**  provision  having  been  made  in  the  late  car 
**  pitulation  for  continuing  the  Spanisli  form 
**  of  law  in  the  administration  of  justice  in 
**  the  island    And  that  form  oi'  law  having 
**  been  continued  solely  by  my  circular  letter 
**  to  the  captains  of  quarters  and  other  ma- 
**  gistrates  m  order  to  avoid  the  confusion 
**  which  may  arise  from  too  strict  an  adher- 
**  ence  to  the  forms  of  that  law  under  an 
**  English  ^vernment  particular  directions 
*'  will  be  siven  you  in  vour  instructions  from 
**  colonel  Picton  to  explain  fully  my  meaning 
**  and  intention  in  this  particular    In  civfl 
^  causes  it  shall  be  left  to  tlie  option  of  either 
**  party  to  appeal  from  the  sentence  of  vour 
**  tribunal  to  the  king  in  council  provided  the 
u  cMue  in  litintion  amounts  to  the  value 
*'  of  five  hundred  pounds  sterling    In  cri- 
**  minal  causes  the  appeal  shall  be  to  the  go« 
*'  vernor  and  no  sentence  shall  be  executed 
**  till  approved  by  him"     And  the  jurors 
aforesaicf  upon  their  oath  aforesaid  further 
say  that  the  said  John  Nihell  in  the  said 
last*  mentioned   commission  named  did  by 
virtue  thereof  take  upon  himself  tlie  office 
of  chief  magistrate  chief  judge  and  auditor  in 
and  over  tlie  said  island    And  that  no  other 
or  further  instructions  were  siven  to  the  said 
John  Nitiell  by  the  said  sir  Ralph  Abercrom- 
bie or  by  the  said  Thomas  Piclon  called  in 


the  said  laat^mentioned  commission  lieute-. 
nant  colonel  Picton  in  manner  and  form  ai 
is  declared  therein  nor  in  t^nj  other  manner, 
or  form  whatever    And  the  jurors  afbresakl 
upon  their  oath  aforesud  further  si^  that* 
aAerwards  to  wit  on  the  first  day  of  June  one 
thousand  eight  hundred  and  one  his  present     v 
miyesty  did  b^  commission  under  the  great 
seal  of  the  united  kingdom  of  Great  Bntain  ^ 
and  Ireland  constitute  the  said  Thomas  Picton- 
governor  and  commander  in  chief  in  ami  over    , 
tlie  said  island  of  Trinidad  and  did  also  on 
the  said  first  day  of  June  one  thousand  eight, 
hundred  and  one  from  his  court  of  Samt 
James's  in  this  kingdom  give  and  issue  to  tlib 
siud    Thomas   Picton   certain    instructions 
whereby  the  said  Thomas  Picton  was  directed 
and  commanded  in  the  execution  of  the  said 
commission  to  take  upon  himself  the  admi*  .- 
nistration  of  tlie  government  of  the  said' 
island  and  to.  do  and  execute  all  things  be- 
longing to  bis  command  there  according  to 
the  said  instructions    And  the  jururs  afSr^ 
said  upon  their  oath  aforesaid  further  say  that 
the  said  instructions  did  contain  the  following, 
articles  respecting  the  government  of  tha. 
said   island   and  admimstration  of  iustice' 
therein  and  no  other  respecting  the  adrotnia- 
tration  of  justice  therein  '*  5th  It  is  our  wjll  ' 
"  and  pleasure  that  for  the  present  the  tempo-, 
**  rary  administration  of  tne  island  should  as 
nearly  as  circumstances  will  permit  be  ex^ 
crcised  by  you  according  to  the  terms  of  tlie 
capitulation  hereunto  annexed  in  conformity 
to  the  ancient  laws  and  institutbus  that  sub- 
sisted within  the  same  previous  to  the  siir- 
render  of  the  said  island  to.us  subject  to  s»ch 
directions  as  you  shall  now  and  hereaAer 
receive  from  us  under  our  signet  or  sign, 
manual  or  by  our  order  in  our  privy  council 
or  to  such  sudden  and   unforeseen   emei^, 
gencies  as  may  render  a  departure  therefrom 
absolutely  necessary  and   unavoidable  and 
which   you  are  immediately  to    represent 
to  one  of  our  principal  secretaries  of  state    ^ 
for  our   information     But  it  is  neverthe- 
less our  especial  command  that  all  powers 
of   the   executive  government  within   the. 
said  island  as  well  civil  as  military  shall 
be  vested  in  you  our  governor  or  in  the 
person  having  the  government  of  the  said 
island  for  the  time  being    And  that  such 
powers    as    were   heretofore   exercised   by 
any  person  or  persons  separately  or  in  con-' 
junction  with  the  governor  of  the  said  island 
shall  be  belonging  solely  to  you  our  governor 
or  to  the  person  having  the  government  of 
the  said  island  for  the  time  being    And  it  Is 
our  will  and  pleasure  that  all  such  publie  acts 
and  judicial  proceedings  which  before  the  stv- 
render  of  the  said  island  to  us  were  m  the 
name  of  his  Catholic  majesty  shall  henceforth 
be  done  issued  and  performed  in  our  name 
6th  You  are  to  take  especial  care  that  all 
the  British  laws  of  trade  and  navigation  as 
far  as  the  same  relate  to  any  commercial  in- 
tercourse between  the  said  blani)  and  our  do? 
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minkma  and  all  other  counlries  be  strictly  ob- 
tsnred  and  maintaiiied  7th    It  is  our  will 
and  pleasure  that  for  the  present  and  until 
our  iurther  pleasure  shall  be  signified  therein 
the  nine  courts  of  judicature  which  subsisted 
in  the  takl  island  nrevious  to  the  surrender 
tbeieof  to  ut   shall    for   the    present   be 
continued  in  the  exercise  of  all  the  judicial 
powers  belonging  to  them  in  all  criminal  and 
civil  cases  and  that  the^  shall  proceed  accord- 
ing to  the  laws  by  which  the  said  island  was 
then  governed  and  that  such  judicial  powers 
ni  previmis  to  the  surrender  of  the  saio  island 
to  ue  were  eiercised  by  the  Spanish  governor 
•hall  be  exercised  by  you  our  governor  in 
like,  manner  as  the  same  were  exercised  pre- 
vloiis  to  the  surrender  of  that  island*'    And 
thi  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  say  tliat  the  capitulation  referred  to 
In  the  last-mentioned  instructions  was  the 
capitulation  herein  above  by  them  found  to 
have  been  entered  into  between  the  said  sir 
Ralph  Abercrombie  knight  of  the  Bath  Henry 
Ilarrey  esquire  and  Don  Joseph  Maria  Cha- 
con   And  the  jurors  aforesaid  upon  their  oath 
albienid  furtlier  say  that  the  said  Thomas 
PicUMi  did  receive  the  said  eommission  and 
instruction!  and  take  upon  himself  the  go- 
vernment of  the  said  island  by  virtue  thereof 
in  the  month  of  July  in  the  said  year  one 
thousand  eight  hundred  and  one  and  that  no 
other  or  further  directions  at  the  time  of 
nving  and  issuinc  the  said  instructions  from 
Swnoelbrth  until  toe  time  of  inflicting  torture 
upon   the    said  Luisa  Calderon  in  manner 
MTiinaAer  found  were  issued  by  his   said 
majesty  to  the  said  Thomas  Picton  or  were 
received  by  the  said  Thumas  Picton  under 
his  majesty's  sisnet  or  sign  manual  or  by  his 
Mid  majesty's  order  in  his  privy  cuuncil  nor  did 
there  arise  or  happen  at  or  between  the  time  of 
giving  and  issuing  the  said  instructions  in 
manner  above  found  and  the  time  of  inflicting 
torture  on  the  said  Diisa  Calderon  in  manner 
as  is  hereinafter  found  any  sudden  or  unfore- 
seen eroercency  which  did  or  might  render  a 
departure  from  the  said  instructions  absolutely 
necessary  and  unavoidable  nor  did  the  said 
Thomas  Picton  between  the  time  of  the  giv- 
ing and  issuing  of  the  said  instnictions  and 
the  time  of  inflicting  torture  on  the  said  Luisa 
Calderon  represent  to  tmy  one  of  his  said  ma- 
jestv's  principal  secretaries  of  state  for  his 
nid  majesty's  information  that  any  such  un- 
foreseen emergency  had  happened  as  the  said 
Thomas  Picton  was  by  the  said  instnictions 
commanded  and  required  if  any  such  cmer- 

Sncy  had  actually  arif«n  or  taken  place  And 
e  jurors  aforesaid  upon  their  oaln  aforesaid 
iiirther  say  that  on  the  seventh  day  of  December 
in  the  year  unc  thousand  eight  hundred  and 
one  a  chest  belonging  to  and  then  being  in 
the  house  of  one  Pedro  Ruiz  a  Spanish  inha- 
bitant of  Port  of  Spain  in  the  said  island  was 
broken  open  and  two  thousand  hard  dollars 
the  goods  and  chattels  of  the  said  Pedro  Ruiz 
taken  therefrom  end  that  the  person  who  had 


broken  open  the  same  and  gained  accesa 
thereto  by  bfeakingopen  the  said  Pedro  Riili^a 
dwelling-house     Tnat  the  said  Pedro  Ruia 
complained  to  the  said  Thomas  Picton  that 
there  was  reasonable  and  probable  cause  as 
there  really  waste  suspect  that  one  Carloa 
Gonzales  was  the  person  by  whom  the  said 
theft  and  robbery  had  been  committed  and 
that  there  was  also  reasonable  and  probable 
cause  as  there  really  was  to  suspect  that  Luisa 
Calderon  in  the  within  indictment  mentioned 
and  being  one  of  the  free  coloured  people  of 
the  said  »land  was  an  accomplice  in  the  same 
In  consequence  whereof  the  said  Thomas  Pic- 
ton did  cause  the  said  Luisa  Calderon  and 
Carlos   Gonzales  to   be  apprehended    and 
brought  before  him      And  they  the  jurors 
aforesaid  upon  their  oath  aforesaid  farther  say 
that  there  appeared  to  be  reasonable  and  pro- 
bable cause  to  proceed  criminally  against  the 
said  Luisa  Cameron  and  Carlos  Gonnlca  ac* 
cording  to  the  law  of  the  place  in  ord^  to 
their  being^tried  for  the  saio  theft  and  robbery 
the  said   Thomas   Picton  did  on  the  said 
seventh  day  of  December  one  thousand  «glil 
hundred  and  one  make  and  issue  an  order  to 
secure  the  persons  of  the  sakl  Luisa  Calderon 
and  Carlos  Goiumles  who  were  by  virtue  of 
the  said  order  committed  to  the  common  or 
public  gaol  of  the  island  of  Trinidad  And  the 
jurors  aforesaid  upon  their  oath  aforesaki  fiur- 
ther  say  that  the  said  Thomas  Picton  did  refer 
the  said  cause  to  be  adjudged  and  detennlnied 
by  one  Saint  Hilario  Begorrat  who  was  at  the 
time  when  the  said  cause  was  so  referred  to  tdm 
judge  of  the  court  called  the  court  of  the  com- 
mon or  ordinary  judge  by  the  first  appoint* 
ment  and  which  said  court  is  otherwise  called 
the  court  of  the  senior  alcalde  of  the  first  elec- 
tion and  which  is  hereinbefore  found  to  have 
been  one  of  the  three  courts  which  previous  to 
the  surrender  of    the  said    island    to   our 
lord  the  king  was  fully  authorized  to  hear  and 
determine  causes  respecting  the  commission 
of  robbery  theft  and  all  other  crimes  and  mis* 
demeanors    And  the  jurors  aforesaid  upon 
their  oath  aforesaid  farther  say  that  the  said 
Hilario  Begorrat  in  and  by  virtue  of  his  autho- 
rity of  judge  of  the  said  court  did  take  upon 
himself  the  cognizance  of  the  said  cause  or 
prosecution  and  did  proceed  as  such  judge  to 
examine  into  the  said  charge  against  the  said 
Carlos  Gonzales  and  Luisa  Calderon  for  tlie 
said  theft  and  robbery  and  did  interrogate 
divers  witnesses  respecting  the  same  anu  did 
reduce  the  said  charge  or  accusation  and  the 
testimony  given  by  the  said  witnesses  and  all 
the  proceedings  in  the  said  cause  in  writing 
according  to  the  form  prescribed  by  the  laws 
of  Spain  and  of  the  laws  by  which  the  said 
island  of  Trinidad  was  governed  at  the  time  of 
the  surrender  thereof  to  our  lord  the  king 
And  the  iurors  aforesaid  upon  their  oath  afore^ 
said  farther  say  that  the  said  Hilario  Begorrat 
did  on  the  twentv-second  day  of  December 
one  thousand  eight  hundred  and  one  proceed 
to  the  prison  where  the  said  Luisa  Calderon 
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wftB  then  confioed  for  the  purpose  of  taking 
her  deposition  in  the  sud  cftuae  and  did  then 
and  there  administer  according  to  the  forms 
oflhe  Spanish  law  and  of  the  said  island  an 
oath  to  the  said  Luisa  Calderon  to  depose  the 
truth  to  the  best  of  her  knowledge  to  what- 
ever she  might  be  interrogated    And  tlie  ju- 
rors aforesaid  upon  their  oath  aforesaid  do 
&rtber  say  that  the  said  Luisa  Calderon  was 
then  and  there  questioned  respecting  the  said 
theft  and  robbery  and  other  circumstances 
that  had  occuned  with  the  intent  to  ascertain 
the  truth  relative  to  the  cause  in  question  when 
Ibe  said  Luisa  Calderon  in  answer  to  the  said 
question  put  to  her  by  the  said  liilario  Begorrat 
tullv  denied  who  were  the  perpetrators  of  the 
said    theft   and  robbery     And    the  jurors 
aforesaid  upon  their  oath  aforesaid  do  fur- 
ther   say    that    the    said    examination    of 
Luisa  Calderon  was   by  the  sakl  judge  or 
by  liis  directions  reduced  into  writing  was 
incorporated    with   written    proceedings  in 
the  cause  and  that  afterwards  upon  the  same 
day  the  said  Uilario  Begorrat  did  as  judge  in 
the  said  cause  pass  an  act  or  order  therein 
which  b  in  the  words  following  ^  In  conse« 
'*  qucnce  of  a  strong  suspicion   which  hia 
V  honor  entertains  ot  the  mulata  Luisa  Cat* 
^'  deroo  a  domestic  of  Pedro  Ruiz  concealing 
^  the  tnith  relative  to  the  aforesaid  robbery  ex* 
^  presMd  in  thehr  proceedings  and  bis  honor 
^  being  persuaded  that  she  will  discover  the 
^*  truth  of  the  matter  by  means  of  a  slight  tor- 
**  ment  beins  inflicted  on  the  said  Luisa  Calde^ 
**  ron  and  whereas  his  honor  is  not  entrusted 
^  with  power  to  execute  the  same  his  exceU 
f<  lencj^  the  governor  and  captain-general  of 
^  this  island  is  to  be  made  acquainted  hereof 
*f  with  the  summary  of  this  process  by  virtue 
**  of  this  document  to  the  intent  that  his  ez» 
**  cellency  may  determine  as  may  appear  to 
**  him  just  the  usual  and  requisite  forms  for 
**  that  purpose  to  be  adopted  and  observed 
*f  by  the  notary  in  this  cause  and  -in  pur- 
^  suance  hereof  his  honor  thus  decreed  and 
^'oidercd  and  he  signed  hb  name  hereto 
^  which  I  the  under-written  notary  attest  thu 
'<  twenty-second  day  of  the  aforesaid  month 
"  and  year  (siened)  *  Beeonat.' "    And  the 
jurors  aforesaid    upon   tneir  oatli  aforesaid 
Jilccwise  say  that  the  person  referred  to  in  the 
said  act  or  order  by  the  title  and  description 
of  his  honor  b  the  said  Uilario  Begorrat  and 
the  person  referred  to  in  tlie  said  act  or  order 
by  the  title  and  description  of  the  governor 
and  captain-general  of  ihc  island  is  the  said 
Thomas  Picton  And  the  jurors  aforesaid  upon 
ihcir  oaths  aforesaid  further  say  thatonc  Francb 
de  Castro  being  a   person   duly  appointed 
according  to  the  forms  of  the  Spanish  law  and 
of  the  said  island  as  tlie  same  existed  therein 
at  the  time  of  the  surrender  thereof  as  aforesaid 
to  record  and  attest  proceedings  in  causes  by 
the  name  and  description  of  a  notarjf  and  did 
in  and  under  and  by  virtue  of  the  said  act  or 
Older  liy  tlie  said  act  or  order  in  writing  signf»l 
by  the  said  Uilario  Begorrat  then  being  the 
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judge  as  aforesud  together  with  all  the  other 
prooeedings  in  the  said  cause  before  the  said 
Thomas  Picton  and  the  said  Tiiomas  Piclon 
having  perused  and  fully  understood  and  com 
sidered  the  said  act  or  order  and  the  aaid  pn^ 
ceedinga  did  on  the  twenty-third  day  of  De- 
cember one  thousand  eight  hundrecf  and  one 
durect  the  said  notary  to  write  and  record  it  in 
and  among  the  said  proceedings  so  as  to  make 
it  nart.thereof  whicn  order  waa  in  the  worda 
following  "  Apply  the  torture  to  Luisa  Calderon 
Thomas  Picton"  And  ilie  said  Thomas  Picton 
did  then  and  there  sign  and  subscribe  in  hii 
own  hand-writing  the  name  of  him  the  laid 
Thomas  Picton  to  the  last-mentioned  order 
And  the   iurors  aforesiud  upon  their  ontll 
aforesaid  do  further  aay  that  the  aaid  laat* 
mentioned  order  for  applying  the  torture  te 
the  said  Luisa  Calderon  was  written  and  rs» 
corded  by  the  said  notary  in;  and  aoaong  the 
said  proceedings  with  the-  full  approbatioa 
participation  and  knowledge  of  the  sakl  Tho- 
mas Picton  and  that  the  same  was  intended 
and  designed  by  the  aaki  Thomas  Picton  to 
authoriie  and  empower  the  said  Uilario  Bo* 

Sorrat  to  apply  torture  to  Ihe  aaid  Luisa  Cot 
eron  and  with  the  view  and  determiootlon 
and  for  the  purpose  that  torture  might  be  ap^ 
plied  to  the  said  Luisa  Calderon  and  the  aaid 
Thomas  Picton  having  a  ftiU  belief  and  con* 
viction  that  torture  might  be  lawfully  applied 
to  her  in  conaequence  and  by  virtue  thereof 
but  whether  the  aaid  Thomas  Picton  had  any 
or  what  power  to  make  the  said  order  or  to 
authorin  and  empower  the  said  Uilario  Bo- 
jnrrat  to  opply  tne  torture  to  the  aaid  Lniao 
CaMeron  the  jurors  aforeaaid  are  ignorant  owl 
do  therefore  pray  therein  Ihe  advice  of  tho 
Court  here    And  the  Jurora  aforeaaki  upon 
their  oath  aforesidd  further  say  that  tho  aaid 
last  mentioned  order  thus  given  signed  nod 
recorded  by  the  sidd  Thomas  Picton  waa  Id* 
gether  with  the  acta  and  proceedings  in  Ihe 
saui  cause  by  the  direction  of  the  said  Thomaa 
Picton  transmitted  back  by  the  hands  of  the 
said  notary  to  the  said  court  of  the  judge  of 
the  first  appointment  in  which  court  the  aaU 
Uilario  Begorrat  atill  continued  to  preskleaad 
both  the  judge  and  the  said  cause  was  then 
and  there  received  and  proceeded  in  by  Ibo 
said  Uilario  Begorrat  as  the  judge  thereitt 
And  the  jurors  aforesaid  upon  their  oaths 
aforesaid  do  further  say  that  the  sud  Uibrio 
Begorrat  did  under  and  in  pursuance  of  tho 
said  order  herein  found  to  be  made  and  sub« 
scribed  bjf  the  said  Thomas  Picton  on  tbo 
twentv-third  day  of  December  one  thousand 
eight  hundred  and  one  pass  an  act  or  order  in 
the  sud  cause  in  the  words  following  ^  At  Ibo 
^  Port  of  Spain  in  tlie  Windward  Island  oflH* 
<<  nidad  on  the  twonty-lhiid  day  of  December 
^  one  thousand  eight  hundred  and  one    Hia 
<'  honour  the  ordinary  judge  of  the  first  ap- 
^  pointmenl  having  seen  tlie  acta  of  the  causo 
^  in  question  together  with  the  orders  given 
''  h^   hb  excclwncy  the  governor  and  cap* 
^  taio-general  of  the  islana  by  which  ho  di« 
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to  be  RMbelcd  for  tbe 
"  pura>ic  ^  infgstij^itiftg  the  Tnslh  ilIi'ihc 
^totberaMcrr  He lecrjr^&sfj  hasdecrwd 
•'i»l  berefc;  orkn  th:.:  the  nine  ihsli  be 
"  etinH  mto  eica2t:-:i2  «m  the  Mine  day  to 

•  otvale  f'lrUscr  delays  that  ibst  prejadiee 
''tbncaoic  At  the  nme  t:s;e  fen  boooor 
«*  obwrred  th»t  vrjereu  the  ttui  Lnm  Cal* 

*  deru)  <i:'i  cot  afpev  to  be  t«ent j-five  jcam 
**  old  Iii%  baovjt  tner*ibre  reierred  his  in- 
*•  teotioo  of  DcoiQiiia^  tor  her  a  gnardian  or 
**  ftdvocMc  IIu  honour  then  pronounced  and 
**  ofdefed  and  M^ned  his  name  hereto  vhkfa  I 
^  allctt  (teDed;  ■  Begomt'  before  me  Fran- 
«*  ciato  de  UHtro''  And  the  jurors  afccesaid 
ppOD  their  oath  aforesaid  do  rarthtr  sav  thai 
the  pertoD  referred  to  lo  this  last  mentioned 
act  or  order  of  the  twenty -third  dar  of  De- 
cnafaer  one  thousand  etj;ht  hundrecf  and  one 
bf  the  title  and  desrriptioo  of  his  booour  the 
ordiiMrj  judge  of  the  tint  appointment 
and  a/terarards  in  the  said  act  bj  the 
title  and  description  of  .**  his  honour^  is 
the  aforesaid  iliJario  Begorrat  And  that 
the  otiier  person  referred  to  by  the  title  and 
description  ol  his  eiceliencj  the  Koremor  and 
captain- general  of  thts  island  is  Uie  said  Tho- 
nas  I'ictoo  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  du  further  sav  that  in  pur- 
suance of  the  said  order  hereby  found  to  hare 
been  given  and  subscnbed  by  the  •a;d  Tho- 
mas Picion  and  which  isreferred  to  in  the  said 
last  recited  actor  order  of  ttte  twenty-third  day 
of  December  one  thousand  eight  huoiired  anci 
one  and  in  pursuance  of  the  said  last  recited 
actor  order  iKe  said  liilariu  Begorrat  did  upon 
l^ie  Siftid  twentv-third  dav  ot  December  one 
thousand  eight  hundred  and  one  po  to  the 
comuion  or  public  g:iol  ot  the  said  island 
where  the  saii  I^ii^a  Caliifrori  was  at  that 
tiiiii:  r.onfiii«^(l  in  ;ron«  and  rjsd  then  and  t  lie  re 
r^use  Kranritco  dt-  Castro  then  beinz  tiie  no- 
tary in  ihc  «aid  cause  to  make  known  to  the 
aaid  l^jisa  Calderou  in  the  presence  of  the 
aaid  llibrio  Ik-gorrat  the  said  last- recited  act 
or  order  for  the  torture  of  tlie  said  Luisa  C'al- 
dcron  And  the  said  Imissl  Calderon  being 
tlien  and  there  made  acquainted  with  the 
contents  thereof  »hc  did  then  and  there 
say  to  tiic  ^aid  liilario  ]k-:;urrat  who  fully 
heard  and  undr.TAtoo'l  what  ••he  then  ^aid  that 
hhe  did  not  know  who  hu'l  committed  the 
rubbery  on  I'cdru  Kuiz  And  the  jurors  aforc- 
saul  uiion  their  oaih  aforesaid  du  further  say 
that  the  said  Ililario  Begorrat  thereupon  and 
immediately  after  hearing  the  said  answer 

f;ivcn  by  the  haid  I.ui^a  Catdcron  he  the  said 
iilario  Ik  gorrat  still  being  in  the  room  of  the 
public  or  common  prison  where  the  said  Luisa 
C.'alderon  was  at  the  tinic  confined  did  in  the 
presence  of  the  notary  Traiicisco  dc  Cabtro 
and  for  tlie  purfiosc  of  putting  in  force  the 
fcaid  torment  described  in  the  said  act  or  order 
of  the  twenty- third  day  of  December  one 
thousand  eight  hundred  and  one  and  by  virtue 
and  in  pivsuaucc  and  hv  the  antliority  of  the 
saidorilcras  is  herein -lie  fore  found  to  have 
been  given  by  the  said  Thomts  Pictoo  did 
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fervtoherthr 
Caidrrsaaad  did  the*  and  there 
the  sa^  LiMa  Calderoo  to  tdl  the  tmtb 
rdatzvc  to  the  penoos  who  had  been  parties 
in  the  said  robecry  the  sajd  Hilario  Besorrml 
thereby  Meaaaag  to  afcreaaad  lubhtM  aOq^ 
to  have  bees  coeiai?ttcd  in  the  hooM  of  Ifav 
I  said  Pedro  Rua  aad  io  what  laaniier  the 
'  was  mmmilied  tor  that  otikcrwiec  the 
I  week  be  ingidcd  oa  her  to  wtnch  she  hvi 
I  been  coodemaed     And  the  said  liilariu  Be- 
':  gorrattheo  aad  thcfeadaootshcd  her  thiw 
tuMs  to  the  fikc  effsct    When  the  nid  Lum 
Calderco  answered  that  she  did  not  koom 
who  were  the  dehuqoeats  that  comaitled  lh« 
robbcrr    Whereupoo  the  nid  Hifairio  Bcm- 
rat  crdeied  and  caused  the  said  Laoaa  Cal- 
deron  to  be  conveyed  toan upper  rooai  ia  the 
said  public  or  ocannoo  gaol  m  which  uppu 
room  there  had  been  previomly    placed  a 
wooden  stake  cne  eiMi  of  which  was  finnhr 
filed  in  the  doer  of  the  said  upper  mom  aM 
the  other  end  or  point  thereof  was  elevated 
perpendicularly  above  the  sur^ce  of  the  floor 
of  the  said  upper  rootn  to  the  height  of  six 
inches  the  said  elevated  point  or  au  heia^  of 
a  circidar  shape  and  in  diameter  half  aa  iach 
And    the  jurors  aforesaid  upon   their  oath 
aforesaid    do  further  say    that  perpoidica- 
larly  over  the  aforesaid*  elevated  point  or 
end  of  the  said  stake  a  pulley  with  a  rope 
passing  through  it  was  £rmly  fiied  in  and 
annexed  to  the  ceiling  of  the  »id  upper  room 
so  that  any  person  affixed  to  one  md  oi  the 
said  rope  might  be  raised  and  drawn  up  from 
the  said  floor  towards  the  ceiling  of  the  said 
upper  room  by  reason  of  a  power  applied  to 
the  other  end'  of  the  said  rope    And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do 
farther  sav  tliat  the  instrument  above   des- 
cribed and  by  them  as  above  found  to  have 
been  placed  in  the  said  last  mentioned  upper 
room  is  called  a  piquet  and  was  an  instru- 
ment constnicted  ana  fixed  in  the  said  room 
by  the  order  of  the  said  Thomas  Picton  for 
the  purpose  of  applying  torture  and  that  an 
instrument  of  this  kind  was  first  introduced 
in  the  said  island  of  Tnnidad  by  the  said 
Thomas  I*icton  after  he  had  taken  upon  him- 
self the  government  thereof  and  was  first  put 
up  at  the  barrack  yard  for  the  purpose  of 
military  punishment  and  during  the  time  that 
he  continued  to  exercise  the  same     And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do 
!  farther  say  that  the  said  liilariu  Becorrat  did 
I  after   the  said  Luisa  Calderon  had  been  so 
conveyed  into  the  upper  room  again  admonish 
her  for  the  last  time  to  relate  the  truth  to 
which  she  replied  that  she  could  not  depose 
any  thing  else  than  what  she  had  done  before 
And   the  jurors  aforesaid  upon  their  oath 
aforesaid  farther  say  that  the  said    liilario 
Begorrat  did  immediately  thereupon    order 
and    command    one    Jose    Flores   and  one 
lUphacl  Chando  who  then  were  officers  of 
justice  of  the  said  island  and  who  were  then 
present  in  the  said  last  mentioned  upper  room 
to  uphold  and  bind  the  9aid  Lima  Calderon 
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And  the  Jurors  aforasaid  upon  their  oathafor*- 
said  do  farther  say  that  the  said  Liiisa  Calde- 
roa  was  instanUv  thereupon  uplicld  and 
bound  b^  the  saia  Jose  Florcs  and  Raphael 
Chando  in  pursuance  of  the  said  comniand- 
ment  and  in  the  presence  of  and  with  the 
knowledge  of  the  said  llilario  Begorrat  And 
thejurors  aforesaid  upon  their  oath  aforesai^l 
do  farther  say  that  iiuniediatelv  upon  the  said 
Luisa'Cdderon's  being  so  upheld  and  bound 
the  said  Hilario  Begorrat  questioned  the  said 
Luisa  Calderoq  what  she  knew  of  the  robbery 
committed  on  Pedro  lluiz  and  in  what  niau- 
A^r  it  was  nerpetrafcd  and  hid  her  sneak  the 
truth  to  which  the  saict  Luisa  Calucron  re- 
viled tliat  she  knew  nothing  more  than  she 
had  said  before  And  the  jurors  aforesaid 
upon  their  oaths  aforesaid  farther  say  that  im- 
mediately upon  the  said  last  mentioned  an- 
swer being  given  as  aforesaid  by  the  said 
Luisa  Calcicron  to  the  said  Uilariu  Begorrat 
and  the  same  bclne  then  and  there  fully 
heard  and  understood  by  him  the  said  Uilariu 
Begorrat  the  said  Jose  Florcs  and  Raphael 
Chando  did  tlicn  and  there  by  the  order  and 
cpmmandnient  of  the  said  ililario  Begorrat 
and  with  his  knowledge  approbation  and  pri- 
vity apply  the  torture  to  and  did  torture  the 
said  Luisa  Calderon  upon  the  said  piquet  in 
tiie  followins  manner  that  is  to  say  Jose 
Plores  and  Raphael  Chando  tied  affixed  and 
bound  her  right  hand  to  the  rope  passing 
through  the  puilev  of  the  said  piquet  and  they 
also  bound  the  left  hand  of  the  said  Luisa 
Cakieron  to  her  right  foot  and  immediately 
thereupon  drew  the  other  end  of  the  said  rope 
which  passed  through  the  said  pulley  and 
thereby  pulled  and  raised  up  tlie  said  Luisa 
by  her  right  wrist  and  then  lowered  down  the 
said  Luisa  Calderon  upon  the  elevated  stake 
hereby  found  to  be  part  of  the  said  piquet  by 
means  whereof  the  entire  weight  of  her  body 
was  sustained  and  supported  by  and  upon  the 
wrist  of  her  right  hand  and  the  great  tue  of 
her  left  foot  which  great  toe  was  by  her  weight 
violently  and  strongly  pressed  against  Uic 
elevateJ  point  of  the  said  stake  hereby  found 
to  be  and  constitute  part  of  the  said  piiiuct 
And  the  iurors  atbresaid  upon  their  oath 
aforesaid  do  farther  say  that  the  said  Luis^a 
Calderon  against  her  will  and  by  the  order 
and  commandment  of  the  said  Ililario 
Begorrat  and  with  his  knowledge  approbation 
ana  privity  was  then  and  there  kept  suspend- 
ed upon  the  said  piquet  in  the  position  above 
described  for  the  space  of  fifty  minutes  and 
until  the  said  Luisa  Calderon  fainted  away 
and  was  deprived  of  all  recollection  and  sen- 
sation by  reason  of  the  excessive  pain  and  an- 
cuish  then  and  there  endured  by  her  And 
mt  iurors  aforesaid  upon  their  oath  aforesaid 
do  farther  say  that  the  said  Luisa  Calderon 
afUr  fainting  in  manner  aforesaid  was  taken 
down  from  the  ptouet  bv  order  of  the  said 
Uilario  Begorrat  And  tne  iurors  aforesaid 
upon  their  oath  aforesaid  do  farther  say  that 
on  the  following  day  being  the  twenty-fourth 
VOL.  XXX. 


A.  D.  1806.  [88ie 

I  day  of  December  one  thousand  eiglit  hundred 
and  one  the  said  Luisa  Calderon  in  pursuance 
of  the  order  herein  above  found  to  have  been 
given  and  subscribeil  by  the  said  Thomas 
Picton  and  also  of  the  said  act  or  order  made 
bv  the  said  Hilario  Begorrat  on  the  twenty- 
tnird  December  one  thousand  eight  hundred 
and  one  was  a  second  time  put  to  the  torture 
in  the  presence  of  and  by  the  verl)al  com- 
mand of  and  with  the  knowledge  approbation 
and  privity  of  the  said  Ililario  Begorrat  but 
without  any  farther  or  other  judgment  or  order 
than  the  said  order  hereinbefore  found  to 
have  been  given  and  subscribed  by  the  said 
Thomas  Picton  and  the  said  act  or  order  mado 
by  the  said  Ililario  Begorrat  as  aforesaid  by 
being  again  raised  and  placed  upon  tlie  said 
piquet  by  the  same  persons  and  in  the  same 
manner  as  she  is  by  the  said  jurors  licreinbe- 
fore  found  to  have  been  on  tiie  tweuty-thinl 
day  of  December  one  thousand  ei^ht  hundred 
and  one  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  farther  sa^  that  the  said 
Luisa  Calderon  was  on  the  said  t went v -fourth 
day  of  December  one  thousand  eightiiundred 
and  one  by  the  commandment  and  with  the 
knowledge  approbation  and  privity  of  the  said 
Ililario  Begorrat  against  the  will  of  the  said 
Luisa  then  and  there  kept  suspended  upon 
the  said  piquet  in  the  position  above  described 
for  the  space  of  twenty-one  minutes  and  until 
the  said  Luisa  fainted  away  and  was  deprived 
of  all  recollection  and  sensation  by  reason  of 
the  excessive  pain  and  anguish  which  she 
then  and  there  in  the  presence  of  the  said 
Ililario  Begorrat  and  to  his  knowledge  endured 
from  the  torment  being  so  applied  to  her  in 
manner  last  before  found  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  farther 
say  that  according  to  the  laws  of  Spain  being 
those  by  which  the  island  was  governed  at 
the  time  when  the  said  island  was  as  aforesaid 
surrendered  to  our  said  lord  the  king  every 
person  being  under  the  age  of  twenty-five 
years  who  was  accused  and  charged  with  theft 
robbery  or  any  other  crime  was  entitled  and 
as  matter  of  right  ought  at  the  commence- 
ment of  all  proceedings  against  such  person 
and  before  he  or  she  and  before  any  witness 
or  witnesses  were  questioned  or  examined  in 
any  wise  whatsoever  touching  the  matters 
whereof  such  person  was  accused  to  have  a 
person  called  a  defensor  appointed  to  conduct 
and  manage  his  or  her  defence  against  such 
charge  and  that  it  was  tlie  office  and  duty  of 
the  judge  of  the  court  before  which  the  said 
accusation  was  to  be  heard  to  appoint  a  de- 
fensor as  aforesaid  and  to  cause  the  person  so 
appointed  to  take  an  oath  in  due  form  that  he 
would  conduct  and  manage  the  defence  of  the 
person  so  accused  with  integrity  and  fidelity 
and  to  the  best  of  his  knowledge  skill  anil 
judgment  which  said  appointment  and  oath 
ought  to  be  reduced  into  writing  and  recorded 
at  the  beginning  of  the  record  or  summary  of 
the  proceedings  in  this  cause  and  before  any 
deposition  or  any  matter  was  inscribed  there- 
3  L 
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in    And  the  jurors  afoteiaUl  upon  thrir  oath 
aforesaul  say  that  the  Mid  KiiImi  Cahtcron 
was  at  the  time  when  she  was  lirst  sworn  and 
esaminefl  by  the  said  llilario  Brgurrat  in  the 
said  cause  in    manner    lierrinfcfore   found 
touching  the  said  (heft  and  ndihcry  alleged  to 
have  been  ronimittcd  in  the  liouse  of  the  said 
l^cdro  Kuiz  and  vcl  is  under  Ihe  agrof  Iwcnty- 
iive  years    Ami  the  jurors  aturcsaid   upon 
their  oath  aforesaid  ilo  farlhi-r  5ay  ihat  in  fact 
SIC  defensor  was  choMfn  appuinted  or  sworn 
to  conduct  the  defence  of  tlic  saiii    I^isa 
Calderon  in  the  said  cause  and  a^inst  the 
said  charge  of  theft  and  robbery  by  the  said 
Hilario  liegorrat  nor  by  any  other  person 
wliaiever  before  she  and   several  witnesses 
vvre  examineil  in  the  baid  cause  touching  the 
said  thelt  and  roblvery  nor  l>eforc  she  was 
put  to  the  torture  untlie  said  twenty-third 
and    twenty- fuurth   day    of     December    in 
manner  as  is  hcreinlx'fore  found    And  the 
jurors  aforesaid  u|ion  their  oath  aforesaid  do 
farther  say  that  the  time  when  the  aforesaid 
act  or  urder  hereinl>ofurc  found  to  have  been 
passed  by  the  said  llilariu  Hegormt  on  the 
turnty. third  day  of  Dcccniber  one  thousand 
cijrlit  hucdred  and  one  was  together  with  the 
record  or  written  summary  of  all  the  other 
proceedings  in  the  said  cause  on  the  twenty- 
third  day  of  Decern  tier  ohe  thousand  cignt 
hundred  and  one  laid  before  the  said  Thomas 
IMcton  by  the  notary  in  the  said  cause  and  at 
the  time  when  the  said  Thomas  Picton  gave 
yd  subscribed  the  order  for  applyinj;  the 
fOTture  to  the  said  Ijiiisa  Calderon  that  it  vras 
iHJt  recorded  or  inserted  in  the  reconi    or 
Written  sum  miry  of  the  proceedings  of  the 
Mid  cause  iicillK-r  did  it  appourin  any  manner 
^•hatevcr  by  \\\p.  said  record  or  written  sum- 
mary iliat  a  dcl'eiisor  had  been  ap|>ointed  and 
swuni  in  the  said  cause  to  comlurt  the  defence 
of  tlic  said   Luisa  ('uldcron  against  the  said 
charge  of  theft  and  robbery    And  the  jurors 
aforesaid  upon  their  oath  afure>«aid  do  farther 
say  that  the  said  Thomas  Picton  did  nut  in 
any  wise  personally  interfere  in  the  proceed- 
ings in  the  said  cause  otherwise  than  he  is 
hereinbefore  found  to  have  done    And  that 
from  the  time  that  the  said  l^iisa  Calderon 
and  Carlos  Cfonz;iIes  was  first  apprehended 
and  brought  before  the  said  Thomas  Picton 
until  the  torture  was  applied  to  the  said  Luisa 
as  is  hereinbefore  found  there  was  no  person 


in  the  said  isUnd  of  Triniilad  who  had  taken 
the  re};ular  and  ftroper  degrees  in  the  science 
of  bpanish  juri^pnidence   but   that   sevcrftf 
persons  so  qualified  had  resided  in  the  said 
island  previous  to  its  being  surrendered  tOMif 
said  lord  the  king    And  the  j^irors  aforesaid 
upon  their  oath  aforesaid  du  farllier  say  that 
Ihe  said  'I'homas  I'irton  did  not  do  or  came 
to  be  dune  any  of  the  acts  or  proccediogs 
hereby  fotmd  to  be  dune  by  him  from  any 
motive!*  of  malice  towards  ilie  said    Luiaa 
Cakleron  except  inasmuch  as  malice  ottght  by 
law  to  be  inferred  from  the  sevcial  aeti  or 
proceeilings  or   any  of   them   of  the    Mid 
Thomas  I'ictun  in  case  tlie  same  shaU  be 
found  to  be  illegal    And  if  tlie  Court  shall 
upon  the  whole  matter  hereby  fiaiMl  and 
submitted  to  the  (^oiirt  here  be  of  opinioa 
that  the  said  acts  and  proceedings  in  manner 
as  is  hereinltefore  found  or  any  of  them  are 
illegal  and    that  by  law  malice  ought  to  be 
inferred  therefmm  the  jurors  afore»Md  ufiofi 
their  oath  atoresaiil  du  say  that   the   said 
Thomas  Picton  did  wilfully  and  maliciously 
assault  and  imprison  the  said  Unsa  CaldenMl 
and  canse  her  to  be  tortured  in  manner  as  i^ 
hereinbefore  found    Dot  whether  upon  the 
whole  matter  aforesaid    in    form   aforesaid 
found  the  said  Thomas  l^cton  be  guilty  of 
tlie  premises  charged  u|ion  him  in  and  hy  the 
within  written  indictment  or  not  the  juron 
aforesaid  are  wholly  ignorant    And  hereupon 
they  pray  the  advice  uf  the  Court  here    And 
if  upon  the  whole  matter  aforesaid  in  form 
aforesaid  found  it  sliall  appear  to  the  said 
Court  here  that  the  said  Thomas  Picton  is 
guilty  of  the  premises  charcrd  upon  him  in 
and  by  the  said  iudictnient     i'heii  the  jurors 
aforesaid  upon  their  oath  aforesaid  say  tint 
the  said  Thomas  l*ictun  is  guilty  of  the  pre- 
mises char<^d  upon  him  in  and  by  the  said 
indictment  in  manner  and  form  as  in  and  by 
the  saiii  indictment  is  wiiiiin  alleged  against 
him    And  it  upon  the  whole  matter  aforesaid 
in  form  aforesaid  found  it  shall  appear  to  tlie 
said  Court  that  the  said  Thomas  l^ton  is  not 
guilty  of  the  premises  charged  upon  him  in 
and  by  the  said  indictment  in  manner  and 
form  as  lir  the  f»aid  Thomas  Picton  hath  by 
pleading  for  himself  within  alleged  then  the 
jurors  aforesaid  upon   their   oaUi   aforesaid 
say  that  the  said  I'homas  Picton  is  not  guilty 
thereof. 


Argument  on  the  Special  Verdict. 


COURT  OF  KIXG'S-BEXCH. 

Wednesday^  February  10. 

60  Geo.  Ill  A.  D,  1810. 

Judges. 
The  Right  Hon.  EdwardLovd  ElUnboraush, 

C.  J.  ; 

The  Hon.  Sit  Na$h  Grote,  Knl; 


The  lion.  Sir  Simon  Le  Blane,  KnL  ; 
The  Hon.  Sir  John  Baylcy,  Knt. 

Mr.  AWiufi.— My  Lords,  This  is  an  indict- 
ment against  the  defendant,  general  Picton 
(here  the  learned  counsel  stated  the  indict- 
ment). 

This  case  came  on  to  be  tried  before  the  lord 
chief  justice,  at  the  sittings  after  Easter  term, 
1808,  and  the  iollowingspedil  vtrd&ct 
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tiound ;  The  tiwctal  verdict tUtea,  that  previous 
to  the  tSth  dey  of  Fet>naary  1797  the  island 
of  I'rinidad  was  m  colony  belougiiig  to  the 
Crown  of  8paiD,  and  that  on  that  day  the 
inland  was  tomndered  to  his  Britannic  ma* 
jesty,  and  mluced  under  his  dominions^  by 
virtue  of  certain  articles  of  capitulation  en- 
tered into  between  their  eicclleucies  sir  Ralph 
AbercrombiOy  K.  B.  coinniander>in-chief  of 
his  Britannic  majesty's  land  forces,  and 
Ueory  Harvey,  esq.  commander-in-chief 
of  bis  Britannic  majesty's  ships  and  vessels  of 
war,  on  the  one  part,  and  Don  Joseph  Maria 
Chacon,  Spanish  governor  and  commander- 
in-clNef  of  the  island  of  Trinidad  on  tho 
other ;  bv  which  articles  it  was  sti|>ulated  and 
agreed,  that  all  contracts  and  purchases  be- 
tween individiials  which  have  been  done  ac- 
cording to  the  laws  of  Spain,  shoulil  be  held 
binding  and  valid  by  the  British  government, 
tliat  the  free  coloured  people  who  liad  been 
acknowledged  as  such  by  the  laws  of  Spain, 
should  be  protected  in  their  liberties,  persons, 
ami  property  like  other  inhabitants ;  and  tho 
jurors  further  find  that  no  stipulation  was 
made  or  agreed  upon ;  that  the  laws  which 
had  existed  in  the  island  previous  to  the  sur- 
render should  continue  or  be  in  fbrco  other 
than  as  above  provided.  Thcv  likewise  find  that 
up  to  the  time  that  the  island  was  surrendered, 
the  laws  of  Old  Spain  were  in  force,  and  they 
say  that  by  the  laws  of  Old  Spain  being  in 
force  in  the  island  of  Trinidad,  at  the  time  of 
its  surrrender,  torture  might  be  inflicted  upon 
Any  person  against  whom  there  was  strong 
suspicion  of  having  committed  any  robbery  or 
theft,  or  other  atrocious  crime,  or  of  having 
been  an  accomplice  therein,  for  the  discovery 
of  such  crimes,  but  that  such  torture  could 
not  be  applied  until  afler  the  expiration  of 
five  days  after  the  same  had  been  ordered, 
and  thai  the  torture  was  by  the  said  laws  to 
be  applied  in  a  retired  room,  and  in  the  pre- 
sence of  the  judge,  together  with  the  oscri- 
yauo,  and  executioners,  without  any  olher 
person  being  present.  And  thejurors  further 
find  that  there  were  three  courts  in  the  island, 
which  had  jurisdiction  to  hear,  and  determine 
causes  respecting  the  commission  of  rob- 
bery, thefl,  and  all  other  crimes  and  misde- 
meanors, and  tliat  those  courts  were  the 
courUof  the  governor  of  the  island.  The 
court  of  the  senior  alcalde  of  the  first  election, 
otherwise  called  the  court  of  the  common  or 
onlinary  judge  by  first  appointment,  and 
the  courts  of  the  junior  alcalde,  of  the  second 
election,  and  that  th<Mc  courts  administered 
justice  separately,  and  thattliey  all  separately 
possessed  an  eqwtl  and  concurrent  jurisdiction 
over  all  crimes  and  misdemeanors  committed 
throughout  the  island,  and  that  pevious  to, 
and  up  to  the  time  of  surrendering  the  island, 
no  appeal  could  be  had  or  nia£  from  the 
judgment  or  determination  given  by  any  of 
the  said  courts  in  any  criminal  cause,  to  the 
other  of  them,  noc  from  any  ot^  tho  said  courts 
to  the  governor  of  the  islaad,  in  any  shape  or 


manner  whttaoever,  nor' to  any  othct  tribunal 
in  the  island ;  but  that  in  all  such  cases  an  ap- 
peal mieht,  and  could  alone  be  made  to  n 
court  called  the  royal  audience  of  Canaccas, 
held  out  of  the  island  of  Trinidad,  within  the 

Srovinceof  Caracoas,  then  and  still  under  the 
ominion  of  the  king  of  Spain,  from  which  court 
an  aup«il  lay  to  the  king  of  Spun  in  council  of 
the  indies  at  Madrid,  and  that  up  to  the  time 
of  surrendering  the  island,  it  was  necessary 
by  law  in  all  cases  in  which  any  sentenoe, 
whether  interlocutory  or  final,  was  |iio- 
nounced  by  any  of  the  courts  in  the  island, 
by  which  any  party  accused  was  ad  indeed  to 
sutfer  corporal  punishment  of  any  kind,  that 
the  same  should  bo  transmitted  to  the  court 
of  the  royal  audience  of  Caraccas,  for  its  con- 
firmation or  rejection,  and  that  no  such  sen- 
tence could,  according  to  tho  laws  then  ex- 
isting in  the  island,  be  carried  into  execution, 
although  not  appealed  aeainst  until  the  same 
had  been  approved  by  the  court  of  the  royal 
audience  of  Caraccas.  The  special  verdict  then 
finds,  that  after  the  island  vras  surrendered, 
certain  instructionswcre,  on  the  1st  of  March, 
1797,  issued  by  the  said  sir  Ralph  Aber- 
crombie,  to  the  said  Thomas  Picton,  whom 
the  commander-in-chief  ap|K>inted  to  he  p>. 
vemor  of  the  island,  and  that  by  virtue  of 
those  instructions,  he  took  upon  himself  the 
government  and  command  of  the  island,  by 
which  it  was  amongst  other  things,  declared, 
that  it  had  been  determined  to  be  expedient 
to  maintain  the  former  laws  of  the  colooyi 
used  under  the  Spanish  government.  Thn 
special  verdict  then  states  a  comrniiakni 
granted  by  sir  Ralph  Abcrcrombie  to  Joba 
Nihell,  by  virtue  of  which  the  said  John 
Nibell  took  upon  himself  the  offices  of  chief 
magistrate,  chief  judge,  and  auditor,  in  and 
over  the  said  island.  The  special  venlict  then 
finds,  that  on  the  1st  of  June  1801,  his  am- 
jesty  did,  by  commission,  constitute  the  aakl 
Thomas  Picton,  sovernor  and  commander-in- 
chief  of  the  island  ofTrinidad,  and  did  also  on 
the  same  day  issue  certain  instructions  lo  the 
said  Thomas  Picton.  [The  learned  counsel 
read  the  commbsion  and  instrucUon  to  ge- 
neral Picton.]  So  that  your  lordships  aaa 
that  this  commission  and  these  instructions 
give  general  Picton  no  further  power  or  a»- 
tliority  injudicial  matter*  than  were  given  to 
the  governor  of  the  island  ofTrinklad,  pre- 
vious to  its  surrender,  while  it  continiied 
under  the  dominion  of  his  Catholic  niajestv. 

The  special  verdict  then  goes  on  to  find  Uiat 
general  Picton  took  upon  himself  the  govern^ 
ment  of  iJie  island  by  virtne  of  this  commis- 
sion and  instructions,  in  the  month  of  July 
1801;  and  that  on  the  7th  of  December  1801, 
a  chest  belonging  to,  and  then  being  in  the 
house  of  one  Pedro  Ruiz,  a  Spanish  inha- 
bitant of  the  island,  was  broken  open  and 
3,000  dolUrs,  the  goods  and  chattels  of  the 
said  Pedro  Ruis  taken  therefrom,  and  that  the 
person  who  had  broken  open  tho  same,  had 
gained  accen  tliciato,  by  breaking  open  his 
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dwelling-house;  that  the  said  P^ro  Ruiz 
complained  to  the  said  Thomas  I'icton  that 
there  wa5  reasonable  and  probable  cause,  as 
there  really  was,  to  suspect  that  one  Carlos 
Gonsales  was  the  ncr<0D  by  whom  the  said 
theh  uid  robbery  had  been  coromitti'd,  ami 
that  there  was  also  reasonable  and  probable 
cause,  as  there  really  was,  to  suspect  thaiLuisa 
Calderon,  being  one  ofthe  free  coloured  people 
of  the  island,  was  un  accomplice ;  in  consc- 
ouence  of  which  Carlus  Gonzales  iinil  Luisa 
Caldcrun  were  apprehended  and  brought  bc- 
Ibrc  general  IMcton,  on  the  7  th  December 
1801,  who  ordered  them  to  be  committed  to 
the  common  or  public  j^ol.  It  then  goes  on 
to  find  that  the  vaid  Thomas  Ficton  referred 
the  said  cause  to  be  adjud;*ed,  and  determined 
by  one  St.  llilario  llcgorrat,  who  was  at  that 
time  the  judge  of  the  court  called  thn  court 
ofthe  cominon  or  ordinary  judge  of  the  first 
appointment,  and  which  said  court  is  other- 
wise crdled  the  court  of  the  senior  alcalde  of 
the  first  election,  and  which  is  hcreinbcfurc 
found  to  be  one  of  the  three  courts  which, 
]ireviuns  to  the  surrender  ofthe  said  island  to 
our  lord  thekinp,  was  fully  authorized  to  hear 
and  determine  causes  reh))ectinc  the  commis- 
sion of  robbery,  theft,  and  all  other  crimes 
and  misdemeanors,  showing  it  to  be  one  of 
the  three  courts  that  had  coignizance  of  cri- 
minal matters  before  the  cession  of  the  island. 
It  then  goes  on  to  state  that  llilario  Begorrat, 
by  virtue  of  his  authority,  as  jud,!*e  of  the 
said  court,  took  upon  himself  the  cu^iixance 
of  the  cause,  proceeded  to  examine  ^nto  the 
charge,  in  order  to  the  trial  of  Carlos  Gon- 
zales and  Luisa  Calderon,  fur  the  thcf\  and 
robbery,  and  interrogated  divers  witnL'«ses  re- 
specting the  same,  and  reduced  the  charge  or 
accusation,  and  the  testimony  given  by  the 
witnesses,  and  all  the p recced iii^s  in'the  cause, 
into  wrilmg,  according  to  the  form  prescribed 
by  the  laws  of  Spain,  and  of  the  laws  by 
which  the  island  of  Trinidad  was  governed  at 
the  time  of  its  surrender.  It  then  sUites  that 
the  said  llilario  Begorrat  did,  on  the  2Snd  of 
December  H<01,  proceed  to  the  prison  where 
Luisa  Calderon  was  confined,  for  the  purpose 
of  taking  her  deposition,  and  administering 
to  her  an  oath  according  to  the  forms  of  the 
Spanish  laws. 

My  lords,  I  do  not  know,  that  any  thing 
material  will  turn  upon  these  circumstances, 
and  therefore  I  will  state  them  shortly  to 
your  lordships.  It  states,  that  Luisa  Cal- 
deron denied  any  knowledge  of  who  were 
the  pcrpetr.'itors  of  the  robbery.  It  then 
states,  that  her  examination  was  reduced  into 
writing,  upon  wliich  the  said  llilario  Begorrat 
passed  an  act  or  order,  which  says,  that  in 
con<)Ci}uence  of  a  strong  suspicion  which  his 
honour  cntertams  of  the  mulatta,  Luisa 
Calderon,  a  domestic  of  Tedro  Ruiz,  conceal- 
jnpr  tlic  trulii  relative  to  the  aforesaid  robbery, 
and  his  honour  bcin;»  pnsuadcd  that  she  will 
liaf.ivcr  llic  tf'.ith  ot  :he  matter  by  means  of 
i  !:!i):i»t  tam;-i<t  being  inflicted  oh  the  said 


Luisa  Cakleron.  And  whereas  his 
is  not  intrusted  with  power  to  cxecuiu  llv 
same,  his  excellency,  the  fjovemor^ 
captain-general  of  this  island  u  to  be  i 
aa|uaiQtcil  hereof,  with  the  lufnmafy  of 
process.  Then,  after  stating  the  fomnlilies 
of  the  order,  it  goes  on  to  state,  tfaat  Um 
notary,  Francisco  dc  Castro,  laid  tlie  pioceed- 
ings  before  general  Piclun»  and  the  aaid  TIm^ 


maa  I'icton  having  nerused«  and  fulJjr  

stood  and  considerco  the  sud  onler,  and  the 
said  proceedings,  did,  on  the  23rd  of  DeGeoH 
bcr  I80t,  direct  the  said  notary  to  write  aad 
record,  in  and  among  the  said  pruceedinga^  W9 
as  to  make  part  thereof,  an  order,  in  tha 
words    following :    '*  Apply   the    torture  ie 
Luisa  Calderon — ^Thomas  Pictoii  ;**  and  the 
said  Thomas  IMcton  signed  his  namet  in  fab 
ov'n  hand  wirhiiip;,    to    the    laat-mentionad 
order,    which  was  recorded  by   the  Dotnj, 
among  the  procccflings,  with  the.  approbation, 
and  knowledge  of  the  said  Tlwmas  Pictoo, 
and  that  it  was  intended  by  him  to  aulboriae 
the  said  llilario  B<>^orrat  to  apply  torture  to 
the    said  Luisa  Calderon,   the  said  Tbomas 
Piclon  having  a  full  belief  and  convietioQ 
that  torture  might  lawfully  be  applied  to  her, 
in  consequence  of  the  opinion  of  the  said 
llUario  liegorrat ;  but  whether  the  taid  Tbo« 
mas  Pictou  had  any,  or  what  power  to  midie 
the  said  order,  or  to  authorize  and  empower 
the  said  llilario  Begorrat  to  apply  the  torture 
to  the    said     Luisa   Calderon,     the  juron 
aforesaid  are  ignorant,  and  therefore  pray  Ifaa 
advice  of  the  Court.    It  goes  on  to  state  thai 
this  order,  was  carried  back  by  the  notaiy  ta 
Begorrat  as  the  jud'je  in  the  cause,  and  that 
he,  in  pursuance  of  that  order,  on  the  83nl  of 
December  18t>1,  passed  an  act  or  order  fu 
ill  flic  till";  a  slight  torment  without  delay. 

YourTordbhips  will  recollect  that  it  is  al- 
ready found  by  the  special  verdict,  that  no 
torture  could  be  applied  until  after  the  eipi- 
ration  of  five  days  Irom  the  date  ofthe  order. 

Mr.  Justice  Baylcv. — The  act  of  carrying  it 
into  execution  was  Begor rat's  act. 

Mr.  A^u/an.~Certainly  it  was,  my  lord. 

It  then  goes  on  to  state,  that  in  pursuance 
of  this  order,  the  torture  was  indicted  upon 
this  girl  on  two  diH'erent  days,  and  both  times 
till  she  fainted  and  lo^t  all  recollection. 

My  lord,  the  verdict  then  goes  on  to  state, 
that  according  to  the  laws  of  Spain,  being 
those  by  which  the  i^iland  was  governed  at 
the  time  of  its  surrender,  every  person  being 
under  the  ape  of  25  years,  who  was  accused 
and  charsedwith  thett,  or  any  other  crime, 
was  entitled,  at  the  commencement  of  all  pro- 
ceedings, to  have  a  person  called  a  defensor 
appointed  to  conduct  and  manage  his  or  her 
defence^  and  that  it  was  the  duty  of  the  judge 
to  appomt  a  defensor,  who  was  to  take  aa 
oath  that  he  would  manage  the  defence  of 
the  accused,  with  integrity  and  fidelitv,  and 
to  the  best  of  his  knowledge,  bkiU  uii  jtidg« 
mcut. 
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It  then  statcsy  that  Liiis»  CaUeroD  was  at 
thettinaahci  wasobarged  with  the  robbeiy, 
aod  is  yet,  under  the  age  of  %b  jrears^  and  that 
no  clefonsor  was  appointed  to  conduct  her  de- 
fence, against  the  chuge  of  thef^  and  robbery, 
by  Begorral  or  any  other  pcrsonj  before  she 
was  put  to  the  torture. 

Lord  Ellenhorough.'^li  does  not  appear 
upon  llie  face  of  those  proceedings,  that  Be- 
gorrat  knew  she  was  under  95  years ;  or  that 
she  claimed  any  thing  in  consequence  of  her 
being  under  25  years :  this  is  matter  against 
Uegorrat  only.  Did  she  chum  of  Degorrat  an 
aOuwancc  of  a  defensor,  upon  the  ground  of 
her  being  under  25  ?  or  did  she  in  any  other 
manner  notify  to  him,  that  she  was  under  S5  ? 

Mr.  Nolan, — It  is  expressly  stated  by  him, 
that  she  was  under  the  age  of  35,  and  that  he 
rc^rvcd  to  himself  the  power  of  appointing  a 
defensor. 

Lord  Ellenhoroiugh,^Be  so  good  as  just  to 
point  to  that  part. 

Mr.  Nolan, — It  certainly  docs  not  appear, 
4ipon  tlie  special  verdict,  otherwise  than  by 
thai  order,  that  general  Picton  knew  she  was 
tinder  the  age  0125. 

Mr.  Justice  Le  Blanc, — ^Was  not  that  order 
made  subsequent  to  the  order  that  was  made 
by  general  Picton }  It  was  an  order  made  in 
consequence  of  general  Picton's  order. 

•  Lord  Ellenboraugh, — Did  it  appear  among 
any  of  the  papers  mid  before  general  Piclon, 
that  the  person  to  whom  the  torture  was  to 
be  applied,  was  under  the  age  of  25,  and  was 
refused  to  have  a  defensor  appointed  7 

Mr.  Justice  Le  Blanc,— Th^t  order  was 
after  the  receipt  of  general  Picton's  order. 

Mr.  Justice  BayUy. — I  will  read  you  the 
words :  ''  His  honour  observed,  that  whereas, 
the  said  Luisa  Calderon  did  not  appear  lo 
be  25  years  old ;  his  honour  therefore  re* 
served  his  intention  of  nominating  for  her  a 
guardian  or  advocate.'' 

Mr.  Nolan.-^Tht  order  of  general  Picton 
was  made  on  the  9Srd  December,  1801,  and 
80  was  the  order  of  Begorrat. 

Mr.  Justice  Le  Blanc, — But  it  certainly 
was  in  consequence  of  that  order? 

Lord  Ellenborottgh.  —  Then  one  would 
think  thai  part  of  the  argument  might  be 
left  out  of  the  case ;  nothing  material  can  be 
founded  upon  it. 

Mr.  Nolan, — ^My  lord,  I  certainljr  will  not 
state  any  thing  that  I  think  immaterial. 

Lord  Ellenhorough, — ^Does  it  not  really 
amount  to  this? — whether,  inasmoch  as 
there  could  be  no  appeal  to  the  audience  of 
Caraccas,  bv  the  constitution  of  the  island 
there  could  be  any  cor|}oral  punishment  wliat^ 
ever  iutlicted  ?    Does  it  not  go  to  that  eiicol 


— wlMtber  you  oould  whip  or  inBict  bot  eapt- 
tal  punishment,  or  any  other  1ms  punishmenly 
inasmuch-  as  you  could  not  conform  to  thq 
old  laws  by  appealing  to  the  audience  of  C»- 
raocas  ?  •  I  do  not  intimate  any  opinion  upon 
it,  but  is  not  that  the  broad  question  to  ba 
argued? 

Mr.  ^02an.— There  are  many  other  ques- 
tions. 

Lord  Ell€nbormigh.^lhme  may  be  other 
questions  which  you  may  argue  upon  till  the 
end  of  the  term ;  but  is  not  that  tlte  real 
arguable  question  r  I  shall  roost  assuredly 
httr  you  upon  all  that  your  iiidgment  mar 
lead  you  to  arjgue,  liaving  no  doubt  you  wui 
exercise  that  judgoient  with  discretion. 

Mr.  Nolan, — ^I  shall  submit  to  your  lord- 
ships nothing  but  what  I  think  is  material. 
My  lords,  tlie  special  verdict  goes  on  to  statc^ 
that  from  the  time  that  the  said  Luisa  CaU 
deron  and  Carlos  Gonzales  were  fir^t  appre- 
hended, until  the  torture  was  applied,  there 
was  no  person  in  the  island  of  Tnnidad  who 
bad  taken  the  rcgtilar  and  proper  degrees  In 
the  science  of  Spanish  jurisprudence,  but  that 
several  persons  so  qualified  had  resided  in  tha 
island  prevkms  to  its  being  surrendered,  and 
upon  these  facts,  they  pray  the  advice  of  the' 
Court  whether  tlic  defendant  is  guiltv  or  not. 
^  My  lords,  it  occurs  to  mc,  that  the  quea* 
tions  which  are  to  be  argued  in  this  case  ara 
A\t,  I  shall  state  them  m  the  first  instance 
to  the  Court,  and  I  shall  never  so  far  forget 
mj^self  as  to  urge  in  any  case,  much  less  in  a 
criminal  prosecution,  any  point  that  I  do  not 
think  in  some  degree  sustainable.  If  thero 
are  way  of  those  which  I  shall  have  the 
honor  to  urgap  which  shall  upon  their  state* 
ment  appear  not  to  be  tenable ;  I  am  sure  it 
is  neither  the  wbh  of  those  jrhom  I  repre* 
sent,  nor  will  it  be  my  duty  to  attempt  to 
maintain  them  one  moment  after  the  opmioo 
of  the  Com!  is  intimated  to  me. 

My  lords,  the  points  that  I  wish  to  submit 
for  the  Court's  conskleration  are — ^frsi^  whe- 
ther the  law  which  anthorized  inflicting  tor- 
ture upon  persons  suspected  or  accused  of 
crimes  in  tne  island  of  Trinidad,  while  it  con- 
tinued part  of  the  dominion  of  the  crown  of 
Spun,  was  not  annulled  by  the  conquest  of 
the  island  and  its  reduction  under  his  majes- 
ty's dominion. 

The  ucond  point  is,  whether,  supposing 
the  right  to  inflict  torture  so  to  have 
ceased,  yet,  as  it  is  found  by  the  special 
verdict,  that  the  defendant  who  drew  up  and ' 
issued  the  order  under  which  the  torture  was 
inflicted,  did  so  without  any  direct  malice 
against  the  person  tortured,  he  is  guilty  of  aa 
indictable  onence. 

The  third  question  will  be,  whether,  sup- 
posing malice  is  to  be  inferred  as  an  intend- 
ment of  law  ftom  the  illegality  of  the  fact  in 
any  other  person ;  yet,  ifthe  defeiidant  aclecl 
in  this  instance  aa  a  judge,  he  caa  be  nMb 
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crinliwU*  retpoMible  for  wbat  w»  dontbj 
.hin  in  thai  character. 

The/MHA  pobl  is  ona  upon  which  tht 
Court  ulimaltd  mmim  o|iiBion  while  I  was 
opening  tha  sptoial  verdict,  and  is»  whethar, 
tbougb  the  d^endant  acted  at  a  wdge ;  yet, 
as  he  acted  at  a  judge  ta  a  cclomy^  he  must  not 
atrictly  conform  in  du  judgment  to  Uial  law 
under  which  the  torture  is  applied. 

T\m  fifth  and  last  Question  is  upon  the  con- 
atnwtion  of  the  king's  commission  to  general 
Ficton;  namo^.  i^icther  he  bad  anjr  autho- 
ri^  under  Uiat  ooimnission  to  act  as  a  judge 
JQ  this  caqse*  and  whether  bis  conduct  was 
fmi  allofBthar  astrsjudiciali  arbitrary^  and 
swyutftifiMla. 

liord  EUenhonmgh. — Whether  he  had  any 
jurisdiction  upon  tk9  question  at  a>l  ? 

.  Mr.  No9nn. — ^Ycs^  my  lord;  whether  ha 
iiaii  any  Jurisdiction  upon  the  question  at  all. 
•  My  mras,  in  arguing  these  puints  (which  I 
ehall  do  as  shortly  as  the  magnitude  of  the 
questions  will  admit),  your  lordships  will  ex- 
cuse niv  adverting  to  the  admiraole  speech 
of  my  leamed  fViend,  Mr.  IMIlas,  upon  a 
ibrmer  occasion^  when  this  matter  came  be- 
fbre  the  Court,  upon  a  motion  for  a  new 
trial :  I  shall  feci  it  my  duty  to  advert  to  and 
consider  the  argiiments  usm  bv  him  at  that 
time,  in  noint  of  fairness  to  my  leamed  (Viend, 
Mr.  Stephen,  that  if  I  am  wrong  in  mv  view 
of  them  (they  being  all  arguments  adoressed 
to  the  pomts,  I  have  the  honour  of  submitting 
to  the  Court),  Mr.  Stephen  may  have  an  op» 
pottmiity  of  supporting  them,  and  correcting 
any  misapprehension  of  mine. 

llie  first  question  is,  whether  torture  did 
not  cease  at  the  time  when  the  island  was 
surrendered  to  his  msjcsty  by  conmiest  ?  In 
considering  that  questiun,  I  shall  examine 
first,  whether  It  diil  not  cease  of  necessity,  as 
far  as  respected  ali  tuhjecu  ef  ike  crown  mho 
mere  m prtvkmitotktetmqueit ;  and  secondly, 
wliether,  if  it  ceased  as  to  the  king's  natural 
bom  subjects,  it  did  not  also  cease  as  to  the 
antecedent  inhabitants  and  settlers  of  the 
island  who  beoame  subjects  by  the  conquest. 
Upon  this  last  question  I  shall  say  but  little, 
as  it  was  admilted  in  a  great  degree  by  my 
learned  friends,  when  they  argued  this  case 
io  the  former  stage  of  it. 

Lord  EUcnboroegL'— Do  I  understand  yoii 
Vb  meaOt  whether,  upoa  tlie  cession  of  tlie 
hdand  to  his  miyesty,  it  did  not  cease  in  re« 
spect  of  audi  persons  as  were  natural  born 
sulyects  of  the  crowu  ?  and,  in  order  to 
preserve  an  equality  of  law  among  all  degrees 
of  sumectSi  whcUier  it  did  not,  by  conse* 
nuence,  also  cease  as  to  the  other  residents  of 
tlie  island. 

'  Mr.  IVoIfin.— Yes,  my  lord,  those  are  the 
))oiQts  I  wbh  tQ  state. 

Mr.  Sicpken. — In  order  to  save  your  lord- 
afliips  tiBM  hi  hearing,  and  my  kamed  friend's 


tinia  fai  arfulng  the  distiactiou  whh  respect  to 
the  kr  io€%,  I  will  stale  now  tluit  I  do  not 
mean  to  take  any  distinction  between  the 
r  and  old 


Mr.  IVWui.— It  ii  necessary  for  me  to 
sUielL 

Lord  .E^ea&oroirf  A.— That  is  so  broedly 
laid  down  by  kird  Mans6eld  in  Campbell  v. 
Hall,*  that  there  cannot  be  a  question  upou 
it;  there  ia  no  doubt  it  must  subsist  i^  to 
h4h|  or  cease  as  to  both. 

Mr.  JPfoba.— I  sliall  give  your  lordships 
no  trouble  upon  that  point,  because  Mr. 
Dallas  did  concede  it  the  last  time  the  cat^e 
vras  before  the  Court. 

.  Now,  my  lords,  ii  becomes  necesssry,  in 
the  first  place,  to  see  upon  wbat  grotind»  and 
principles  it  is,  that  torture  cannot  be  applied 
m  this  country.  If  such  a  practice  is  ex- 
pressly forbidden  by  MagitaCharla;  if  il  is 
rcpui»i)ant  to  the  fimdanicntal  principles  f>t' 
the  British  constitution ;  if  it  is  as  absurd  n% 
H  is  cruel  and'  unjust ; — in  as  much  ai  it 
attempts  by  a  vcr}*  iuefiectual  mode,  tu  pro* 
cute  tbatwhichyby  our  law,  cannot  be  extorted, 
namdv,  a  confession  of  the  party  against 
hiniseif|.apd  by  means  which  our  law  pro- 
hibits, namely,  by  punishing  him  prcviuub  to 
the  time  when  he  is  arraigned  and  tried  ; — 
I  shall  then  contend,  tlml  exeniiition  from 
torture  is  one  of  the  indefeaziblc  birth-rights 
of  the  Britiah  subject,  which  he  carries  with 
him  into  whatever  country  he  may  eo,  which 
is  under  allegknce  to  the  crown  of  Kngland. 

Tlie  first  authority  that  I  find  upon  the 
subject  ia  in  Foritteue  De  Lauiiibut  Lcgum 
Anglutg  c.  82,  where  thai  very  learned  jiulgo, 
in  drawing  distinctions  between  the  laws  uf 
England  and  ,thoae  of  France,  states  that  tor- 
ture cannot  be  applied  in  England. 

The  second  autnorily  is  in  the  comment  on 
Magna  Charta.  by  lord  Coke,  who  obscrwcs,  | 
that  the  words  aliquo  wwdo  daimatury  ex- 
pressly mean  that  no  person  shall  be  put  Io 
the  torture. 

Ilia  lordship  ^f^erwards,  in  his  thini  In- 
stitntey  lays  down  the  same  doctrine,  and  as 
my  learned  friend  Mr.  Dallas,  commented  in 
his  argument  upon  the  authority  which  is 
there  cited,  I  will  take  the  liberty  of  referring 
to  a  part  of  what  is  there  remarked,  lie 
says,  **  Sir  John  Fortcscue,  chief-justice  of 
"  England,  wrote  his  book  in  commendation 
**  of  the  laws  of  England,  and  tliercln  prc- 
**  ferreth  the  same  for  the  government  of  this 
^  country  before  the  civil  law,  and  particu- 
^  larljTf  that  all  tortures  and  torments  of 
**  parties  accused  were  directly  against  tlio 
"  common  laws  of  England,  and  snowed  the 
■'^  inconvenience  tliercof,  by  fearful  example, 
"^  to  whom  i  refer  you,  being  worthy  your 
*'  reading.    So  as  thure  is  no  law  to  warrant 
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his  lintf,  nof  c*n  thcytwjiW' 
**  lifirtl  Ly  hti»  jTfsertpiion  being  to  lawlj 
"  brought  in."'"  lie  then  goes  Va  to  *»le, 
that  tlic  mode  of  proCMdingis  conloiry  to  the 
law  of  Ood,  ana  adds,  "To  conclude  thU 
"  point  it  ii  sgainst  Magna  Charts,  c.  99, 
"  nulltis  liber  homo,  &e.  aiit  alifivo  modo 
"  <lMtniatiir,  Ac.  nisi  per  legale  judicium 
"  p&rium  *iionim  aut  per  legem  teirai.  And 
«  acconliugly,  all  the  shr)  ancient  siithon  we 
"  aeninrt  an*  piiin  or  torment  to  be  jiiit  or  in- 
"  tiicleil  iTpiii)  the  priHoner  iK-fure  attainder  uor 
"alUr  aitaincter,  but  according  to  thcjudj;- 
"  mciit,  and  tliere  is  no  one  oftinlon  in  owr 
"  boohs  orjiidicijl  record  (Ihatwe  have  seen 
*•  and  remember)  tor  the  maintenance  nf  lof- 
"  lures  or  torments,"  f  So  that  yoiir  lordships 
sec  that  lord  Coke  puis  it  as  bring  directly 
rnnintry  to  Maeim  Cnarta,  and  the  jinnriptes 
of  the  constilution. 

I'hc  same  duclrine  is  laid  down  by  Hr, 
Justice  BladLSloAe.t 

Lord  KUcaboroHgh.—l  dare  say  this  will 
not  bo  quvitiuiied  ud  Itte  other  uda  for  the 
)ijr|>(ise  wT  Bgitaling  so  odioin  a  question  a* 
wlictlivr  torture  can  be  at>plied  bjf  the  Uwi  of 
this  count rj', 

Mr.  Nobtw.-^My  lotd  it  wivs  vny  mrtch 
controrerted  in  Mr.  Dallas's  Ibrmer  argu- 
ment. 

Lord  ElUnhoroagh. — I  da  not  recollect  Ibat 
he  coDlemled  torture  could  be  applied  at  any 
place  to  any  persons. 

Mr,  IXi//ui.— As  well  an  I  rceolloct,  I  drew 
adislinctiunupon  that  very  paisa^ic  contrasting 
bct¥Nmi  the  cummoi)  Uw  of  Eneland  and  tlie 
civil  law. 

Air.  Sifphen. — It  will  not  be  disptiteil  llial 
torture,  if  it  ever  was  a  part  of  the  law  of 
Englnnil,  has  cewnl  to  be  so,  fant  when  my 
Irarncd  fricntl  proposes  to  prove  that  it  is 
contrary  to'  riindamcntal  pnncipjcs,  I  imh 
him  to  explain  himself  Inrlhcr. 

Lord  Ettenboroiigh.^If  you  have  any  salvo 
in  favour  of  lormctit  wc  will  hear  you. 

Ur.  Nutan."!  know  my  learned  friend* 
agree  with  uc,  that  torture  can  not  bo  ia- 
fliclcd  by  the  law  of  England  ;  but  they  differ 
with  mc  upon  a  point  which  is  Uio  very 
essence  and  vital  principle  of  this  argument, 
namrly,  whellier  the  rule  whkb  pnihibila 
the  inlliclion  of  torture  in  this  country,  it  a 
mere  mailer  of  positive  regiiUtioo,  or  whe- 
ther it  is  one  of  those  rights  whichare  formed 
iipun  Magna  ChartaancTtbe  principle*  of  Iho 
British  cunstitulion  ;  upon  this  point,  as  itap- 
pcars  to  me.  will  mainly  depcnu  the  question, 
wlwlher  it  nas  ceased,  or  whether  it  remauos 
in  an  island  reduced  under  the  British  domi> 
nioQ  by  conquest. 

•  3  Inst.  35. 
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"Mr.  JiiMltc  ix  tU»»c.-^K\  piHMt  IMS 
being  an  ongioal  irgiinMil,  it  «ill  b»  nMrt' 
correct  not  torafcrt*  wttatbufaMn  Midohtf 
fwmcr  oecauon  ky  &  jeMlemftn  who  Ma  BM 
now  an  opfortimity  DtaiMMring  you. 

Lord  EUenioFimgk. — In  point  <tf  ra^laritjr 
it  is  impivpe^  to  rrfer  to  the  ai^mvnti  oi'a 
gentleman  who  i*  not  to  srguc  the  sp«cj>J 
verdict  on  the  other  side  ;  I  amquilc  sure  jots 
will  defer  to  wbal  is  correcL 

Mr.  Itolan. — ^The  neit  authorily  I  mis  gn- 
ing  to  cite,  to  show  that  torture  is  contrary  ta 
theprincliitcsor  the  British  bonslitutton,isllr. 
Justice  Blackstone.  Your  lordships  will  find  it 
in  the  Ist  book  and  the  1st  chapter  of  bis 
Commentaries. — "  At  present,  1  shall  <»ty 
"  observe,  tlmt  whenever  the  coiutilulioit  of  ^ 
"  stale  vests  in  an/  man,  or  body  of  men, « 
*'  power  of  destroying  at  pleasure,  without  ihc 
"  direction  of  laws,  the  lives  or  mcmben  aj 
"  the  sulfject,  such  constitution  is  in  the  high* 
"  est  degree  tyrannical :  and  that  whcncvet' 
"  any  uvt  direct  such  destruction  for  fidit 
"  and  trivial  causes,  such  laws  arc  likewia^ 
"  tyninoical,  though  in  an  inferior  degree  | 
"  because  hero  the  subject  is  aware  of  ^ 
"  danger  be  is  exposed  l«,  and  majf  by  pni* 
"  dent  caution  provide  against  it.  Tb^ 
"  statute  law  of  England  dues  therefore  Vfi^ 
"  scldoiD,  and  the  cgmmon  law  deet  oeveii 
"  inSict  any  puuishmcot  extcudiog  to  lift  «c 
"  limb  unless  upon  the  highest  necaisiqr  f 
"  and  the  constitution  is  an  iiller  stisogcr  |0| 
"  any  arbitrary  power  of  kilting  or  aiaiinliu 
"  the  subject  without  the  express  wartant  M 
"  law.  '  NulluB  liber  liomc^^  says  the  great 
"  charter,  '  aliquo  modo  destruatur,  iiisi  per 
"  legale  judicium  ruriuin  suorum  aul  per 
"  legem  terra! : '  which  wonts,  ■  aliquo  modit 
"  dcstniatur, '  according  to  sir  Edward  Cnk^ 
"  include  a  prohibition  not  oaly  a( killiaatai 
"  naimi-ng,  but  also  of  forlarii>j;(to  whicnoui 
"  laws  arc  strangers),  and  of  every  oppressioai 
"  by  colourof  an  illegal  BUlborily."*  Therer 
lore,  acc^rdin^  to  the  apiiuan  of  this  most 
learned  Judge,  it  appears  that  the  practice  «( 
turture  is  nut  only  forbidilen  by  the  lav  of 
this  cvualiy,  but  By  the  cwutifiiiWH  of  tU^ 
country,  , 

My  lords;  it  may  be  urged  that  the  pnc* 
lice  of  torture  is  a  mere  civil  regulation,  b*^ 
cause  it  is  nut  contrary  to  reason  or  nalaral 
justice,  and  as  such  is  admittad  by  the  civil 
tew.  In  the  first  place  tse  absurd  and  ims 
moral  practice  in  ooe  couniiy  can  justify  iln 
eiistence  in  another.  The  civil  law  ne*ci 
was  acknowledged  as  *  lulo  of  civil  oonduc^ 
in  England,  except  in  very  peculiar  cases. 
Niriumas  leges  A^Ka  imilari,  was  the  art- 
swer  of  one  parliament  to  one  attempt  to  ii>- 
troduce  it.  Sir  John  Davii,  in  the  piebce  to 
his  Beports,  cites  aiwtlier  from  the  rolls  of 

*  1  CmMq.  ISS. 
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m  new  cmitm  nf  proceedJDs  in  crimi- 
nal csuws  ■ccording  to  ibe  fenii  of  the  civil 
Im>  wu  propouiKKd  in  X\M  unruly  parlix 
ment,  uuwn  wu  made  by  kll  the  eitatet, 
Ih^  tbo  reolni  of  England  neillier  had  been 
in  fbnner  timet,  nor  hcrc:i(1cr  ihould  be  ruled 
uid  governed  by  the  civil  law.  Rot.  Perl, 
11,  R.  9."*  Bill  the  civil  law,  I  take  leave  to 
■late,  3id  do  luch  thine  as  authoriie  the  ap- 
plication of  lurUire  to  treemen.  I  adniitthat 
nj  acauaintance  with  that  law  is  necenarily 
Kinitcd.  Biit  I  have  looked  into  ibe  Digetl, 
Lib.  XLVIII,  Til.  XVIlt,  dc  Oiieitionibui, 
and  on  find  no  application  of  torture,  but  lo 
pcnoni  in  a  state  of  slavery  whcio  the  mas- 
ter was  subpoicd  to  have  a  riglit  to  the  life 
and  limb  of  the  party.  Il  is  taken  for  gnint- 
cd  by  Cicero,  in  hia  orations — that  no  person 
can  be  tortured  unless  he  it  a  akvc.  My 
learned  friends  therefore  sirelch  tbc  doctriue 
of  the  civil  law  further  than  they  ought  to  do, 
baoause  without  doing  so,  ii  is  irrelcvaitt  to 
tbc  preaentcase,  inasmuch  as  ilie  person  upon 
whom  torture  was  indicted  here  wiu  free,  and 
the  civil  law  never  did  nulhorisc  lurlurc  upon 
persons  of  that  dcsciiption. 

It  bas  been  also  contended  that  torture  it 
iMl  prohibited  aa  being  contnry  either  to  the 
law  of  God,  or  to  tlie  constitulion,  but  merely 
aa  contmry  to  the  custom  of  tlio  realm,  and 
the  pceubar  local  positive  institutions  of  the 
anmiry.  But  lord  Coke  considered  it  as  con- 
Irat;  lo  the  ftindanieotal  principles  of  the 
constitution,  and  declnrcs  torture  to  be  con - 
tnrj  to  the  laws  ofGod,  in  a  quaint  manner 
certainlyt  but  not  with  less  force  on  that  ac> 
count.  It  is  further  rcliKd  U]ioii  tlut  torture 
ii  not  repugnant  to  the  principles  uf  the  Bri- 
tisli  coiiitilution,  bcrnuic  the  Inw  of  KiigbnJ 
permitted  \\ia  peine  forte  ctdurc — nuw,  un- 
less I  very  much  mitUkc  all  the  nuthorilics 
tipon  the  subject,  no  caws  are  more  dissimi- 
lar than  the  infliction  of  tbc  peitm  forte  et 
Atn,  and  that  of  torture.  In  the  first  place, 
thcqucktion  here  is  what  was  the  common  law 
upon  the  subject  1  According  to  the  best  an* 
tborities,  the  ptine  jarie  ttittirc  was  intro- 
duced by  itat.  Westmr.  1,  cap.  19.  Such  is 
the  opinionof  St3tnford,t  where  he  gives  the 
reason  for  his  opinion,  namely,  thai  Ilraclon 
who  wrote  immediately  preceding  the  fir^t 
ttatutc  of  WcstminEter,  makes  no  mention  of 
that  punialimeiit,  but  states,  that  if  a  person 
•tanos  mule  by  cuutenipt,  sentence  is  imme- 
diately pronounced  agamst  him  as  guilty,  and 
the  first  person  who  mentions  this  punish- 
ment is  Uritton,  who  wrote  imme<liately  sub- 
Mquenl  to  the  stitulc  of  Westminster.^ 

Lord  D/^enhtrciigA.— Ttiat  was  not  to  |com> 

•  Dovit'i  Rep.  ^refate,  p.  4. 
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pel  a  condaision,  but  lo  compel  the  party  to 
plead  which  was  an  act  in  hii  own  power  tu 
put  hiniKlf  upon  trial. 

Mr.  Nala». — Certainly  my  lord.  If  the 
offence  was  clergyable,  tife  party  would  be 
entitled  to  tbc  benefit  »f  hisclcrcy,  In>tciid 
of  beiDB  a  punishment  to  compera  peraun  to 
accuse  niaiself,  it  wu  a  positive  juil^nicnt. 
It  wu  not  inflicted  to  extort  a  cvniession  of 
the  truth  by  the  rack,  imder  tormeuL  Dut  n 
judgment,  the  effect  of  which  was,  that  the 
party  waa  to  be  kept  under  the  punishment 
a^jud^d  until  be  died.  It  is  as  dilfercut  in 
ita  pnnciplcs,  and  as  diflwrcnt  in  its  inoilu 
of  application,  from  tlw  present  case  us  any 
that  could  possibly  be  citra.  Mr.  Barriniji»u, 
in  hii  observatioiu  upon  the  statute  uf  VN  cst- 
miDster,  1st  cap.  IS,  eiplains  this  piiniah- 
menl  in  the  same  way.  If,  then,  according  to 
the  fiindamenlal  laws  and  conititution  of 
England,  torture  is  prohibited  in  this  country, 
tbo  question  is,  whether  British  subjects 
are  to  lose  this  fundamental  personal  right, 
by  removingout  of  this  kingdom,  or  in  olhcr 
words  whether  the  benefit  of  the  Engli»U 
constitution,  is  to  be  denied  to  EncUsh  sub- 
jects resident  in  a  colony  of  Enelonu  F 

In  arguing  this  point,  il  may  become  me  lo 
premise,  that  there  are  two  questions  upon 
which  I  do  not  mean  to  touch  in  this  stage 
of  the  argument  One  of  them  has  been  lung 
settled,  namely,  that  it  is  in  the  power  of  tlie 
crown  to  make  laws  for  a  colony  annexed  to 
the  dominion  of  England.  Dut  I  shall  cite 
auttiorilies  lo  show  that  this  preru^tive  is 
so  far  limited  and  qualified,  tiiul  the  kin^ 
cannot  make  fresh  laws  in  violation  uf  wliat 
arc  called  tiindaincntals. 

The  other  point  which  I  need  not  agiinie 
i),  as  to  what  the  con»cijucncc  niiuht  lir, 
if  there  was  an  express  bii|iulaiiun,  that  Ihc 
laws  of  the  conqiierekl  coimtrj'   should    be 

C reserved.  It  dues  not  arise  in  this  caso 
ecause  it  is  negatived  by  liie  verdict,  th^tt 
any  stipulation  was  made  as  to  the  preserva- 
tion orthccrimiiini  laws  uf  the  country,  t-ir 
W.  Blackstone  nays,  "  The  absolute  rights  ol 
"  every  Englishman  (which,  taken  in  a  poli- 
"  tical  and  extensive  sense,  are  usually  called 
"  their  liberties),  as  they  are  foimiied  on  na- 
"  lure  and  reason,  so  they  arc  coeval  ivith 
"  nur  form  of  guvcrnmcnl;  though  subject  at 
"  limes  to  fluctuate  and  change :  their  rklidi- 
"  lishment  (excellent  us  it  is)  being  still  hit- 
'<  man.  At  some  times  we  have  acrn  thcitt 
"  depressed  by  overbearing  and  tyrannical 
"  princes;  at  others  «o  Ittxuriant  as  even  in 
**  tend  to  anarchy,  a  wor<^o  slate  than  tyranny 
itself,  as  any  government  is  better    than 
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■  constitution  lias  always  delivered  the  iiatinii 
'  from  these  embarrassments,  and,  as  soon 
'  as  the  cunvuhion*  cunscquciit  on  the  slrug- 
'  gle  have  been  ovcT,thcbjbncci>rourrighU 

■  and  libcrtici  has  settled  to  its  i<ir.>|;vr  level ; 
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f  and  llieir  fuBdiineDta]  artklM  haTe  been 
"  froin  time  lo  time  averted  in  parliament,  at 
"ollcnas  they  wen  thought  to  lie  in  danger,"* 
The  learned  author  enumcrales  a  miniber 
of  ilatulei  that  tuTC  been  paued  |g  coiifiitn 
tbcDi— the  Great  Charter,  itie  Confiriraticn 
t»r  it,   the  PciilioD  of  Higbt,    the  Habeas 


*'  berlie*  wer«  again  aiMited  at  the  eom- 
"  meDcamcni  of  the  preunt  cenlury,  in  the 
>"  Act  ijfSitlUmeHt,  wtierehjr  tha  crown  was 
.*■  limited  to  hi*  preaenl  majeity'i  iliuitriokis 
■"  bouie :  and  wme new  provii>toniwe»Mhlc(I 
"  at  the  same  fortunate  era  fur  belter  Mcur- 
'"  ing  our  religion,  lawa,  and  hberiies;  which 
"  the  lUtute  declare*  to  be  Ikt  iirlh-riglil «/ 
*'  Ikt  paph  of  England." 

Uy  lords,  the  question  now  ii,  whether  this 
ibeir  birtb-rieht  is  to  be  limited  to  their  con- 
linuanee  in  this  country?  It  ii  a  nio»t  im- 
yortuit  and  ektensive  question  wlicn  it  is 
considered  that  we  are  a  great  commercLiI 
people,  and  that  the  king  hai  (mwer  lo  Kbd 
liii  subjects  out  of  the  country,  for  civil'as  well 
«a  military  purposes. 

llicre  is.  In  my  humble  judgment,  a  veir 
great  distinction  between  those  rights  wbith 
«ra  called  by  lest  writers  abtolute  rights,  being 
rightswhicnaieinherentin the  sul^ectt  per- 
•on,  andmotloflhoK  rights  whith  are  con- 
aeclcd  with  property.  The  king  ak  grantor, 
may,  at  least  to  tome  reasonable  eiteni,  au- 
Jiex  limitaliona  to  the  enjoyment  or  postcs- 
■ion  of  euloniai  property,  which  can  only  bi; 
taken  upon  those  condition >.  The  act  of  the 
occupier  in  takiog  lo  that  property  is  voIuei- 
taiy,  and  he  submits  to  the  conditions  by  the 

I  of  occupation.    But  the  question  is  altu- 

"  !r  dilfcrcnt  whether  Ihc  subject  shall  \ii 


leprived  of  his  personal  liberty  and  personal 
rights,  solely  by  his  coming  into  a  colony  j  for 
as  he  is  put  to  no  option, and  receives  noequi- 
Talent,  there  is  noreason  wh;r  he  should  not 
cany  these  privileges  with  him,  into  all  the 
dominions  anneieil  lo  the  crown  of  Englan^l 
Lord  EUenhortmgh.—Mo  you  mean  thai 
the  king  could  not  receive  an  isiland  by  capi- 
tulation under  the  protection  of  the  crown  ui 
Great  Britain,  with  a  continuance  of  all  the 
laws,  civil  and  ecclesiastical,  as  they  sub- 
sisted in  Ibat  island,  before  the  cession, 
some  of  those  being  radically  repugnant  lo 
the  general  principles  of  the  constitution  F  fur 
inslancp,  this  is  a  Spanish  island  in  which  the 
authority  ortha  inquisition  had  obtained,  anil 
which  was  in  the  habit  of  inHiclIng  torture ; 
would  you  say,  if  there  had  been  an  uncondi- 
tional acceptance  by  the  crown  of  Great  Bri- 
tain, in  all  respects  preserving  the  laws,  civil 
and  ecclesiastical,  thai  supposing  the  inqui- 
aition  and  indiction  bf  loiture  made  a  part  of 
the  law,  the  king  could  not  have  made  a  valid 
capitulation,  so  as  to  contiiuie  lliat  rnnslitia- 
4iui)  generally  in  thetshnd  of  Trinidad  '. 

*  iQomm.  lir. 


Mr.  Volnn.— My  lord,  that  is  *  question  I 
did  not  mean  lo  agitate  upon  the  present  oc> 
cwioo,  as  not  being  before  the  Court. 

Lord  EllenboToitgh. — Yes,  incidentatty  it  is ; 
I  want  to  know  tha  extent  of  your  proposi- 
tion, and  whether  you  euntend  tliat  the  crown 
upon  a  con<]uest  would,  in  making  the  eapitu* 
lation,  be  limited  to  the  extent  I  have  slated. 

Mr.  Ifolan, — I  dcliberatelj  avoided  goinx 
into  that  question ;  but  ifyour  lordships  viui 
mc  to  argue  it,  I  think  there  axe  very  atrong 
reasons  wlilch  indHce  me  lo  believe  that  the 
noirn  is  so  limited. 

Lord  Elltnbonm^k.—U  msidc  apart  of  your 
argument,  and  t  wished  to  know  if  you  couhl 
sustain  it  to  that  extent :  yuu  stated  that  Iho 
king  could  not  make  laws  conlrary  to  fuoilB- 
mental  principles. 

Mr.  .Vs^ia.— Whetlier  the  crown  can  by 
stipulation  ufteie  to  laws  contrary  to  funda- 
mental ptincipki,  1  have  not  made  a  put  of 
my  argument. 

Lori  ElUnboTMEk. — You  must  ncccua- 
rily  make  it  a  pari  of  your  argument. 

Mr.  Voba.— I  (bisk  I  shall  be  able  |o  nw 
tain  the  propiniiion  tliat  llie  crown  woold  be 
solimilco;  butIhumblyconceive,thBtitiiDot 
necessary  for  mc  to  establisli  that  point,  and 
1  cauliotisljT  abstained  fram  entering  into  it. 
In  m;^'  opinion,  notfaiogis  more  improper  than 
to  agitate  questions  respecting  the  crown's 
prerogative,  unlets  they  eotne  immediately 
before  the  Court.  I  therefore  wished  to 
rehrain  from  ii ;  but  I  am  not  afraid  to  argue 
that  potni,  if  your  lordships  think  it  ne- 
cessary. It  has  been  laid  down  in  Calvin's 
case,*  that  the  people's  tlleg^siKC  and  the 
crown's  protection  are  reciprocal,  and  ca- 
leod  as  far  as  the  king's  dominiona  eitaid. 
But  the  prmciple  for  which  my  leaned  friends 
muitcootend  today,  is,  that  the  privileges  of 
English  subjects  and  their  corresponding  du- 
ties are  locally  confined  to  the  United 
Kioudoms  of  Great  Britain  and  Ireland.  This 
has  been  negatived  by  various  decisions.  It 
has  been  decided,  thai  if  the  king  goes  out  of 
this  country,  taking  with  him  several  of  the 
subjects  of  the  country,  they  are  subject  to 
the  laws  of  Engladd  while  the^  continue 
with  their  soverci^.  That  was  laid  down  to 
lung  ago  as  in  fleta  Uxdt  9,  Coji.  3,  &c(iim 
9.  From  the  case  of  the  union  between 
England  and  Scotland,^  it  appears  that 
if  subjects  go  from  this  country  as  part 
of  the  king's  army,  they  are  entitled  In  tho 
benefit  of  the  English  law,  and  except  so  far 
as  they  are  afleclcd  hy  mililsry  law,  they 
areentitled  on  the  one  hand  to  the  same  privi- 
leges, as  tlicy  are  subject  on  the  other  to  the 
same  pains  and  penalties.  If  then,  wliprc 
the  king  goes  oul  of  England,  the  subjects  ate 
entitleifto  the  bencfitot  the  law,  sliall  his  de- 
puty ina  colonial  dependancyhavcagreatcrau- 
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thwiu  ovw.IIm  wU  of  hii  fcUow-mbjcctn 
iban  the  kiog  huf  Thii  vctj  UcmfI  may 
tnvcl  outoruie  kinptom  with  Um  kHig.  It 
liu  travrilol  wiih  the  king  iolo  Seulbnd,  in 
tlio  rei^  of  Edwanl  the  l*k  Wu  it  nut  to 
admiauierjuiliM  Ihers  aeconUDg  to  the  Uwi 
(if  EngUiMl,  mnd  not  according  lu  the  tam  of 
ScDlIand?  Tl)i«  and  siitU  cases  iliow  (furwhtch 

CirpoM!  I  only  cile  ilieni)  Ik-tt  tlic  EneliKh 
I*  ia  not  canfiDcd  tu  tlip  limit*  uf  Kiigknil, 
but  that  Uhto  are  certain  clrcnniHlanrcs  in 
wtairh  they  ntcnd  even  beyond  the  king** 
domiiiMHis, 

Lord  £ticiitariDii«il.— I  think  our  return  ii, 
wberereT  wc  *halll«  in  Rnglaiid. 

Mr.  Volon.— The  rcltirn  h  adapted  lo  the 
iimirI  and  arci»iumMl  sitiiatiun  ol  the  Court. 
My  lord,  I  will  nuw  cilc  nnothcr  aiilhnrity. 

■'  The  kiii^  may,  Ly  his  great  seal,  com- 
"  mand  all  his  subjects  that  be  under  his 
'■  obnlience,  wheresoever  Itiry  be  in  the 
*'  world :  HI  he  did  in  Nornmnily,  so  he  did  in 
"  Aquitainc,  so  tie  Jid  in  that  part  of  Sent- 
"  land  that  he  had  in  pofisession.  And  in 'it, 
"  Edw.  isl,  his  Judges  kept  ordinary  courts 
"  of  justice  there.""  Wy  arcumeol,  there- 
Are,  is,  that  as  the  Coiirl  of  King's-licnch 
coukl  Dot  have  «at  in  Scotland  to  decide 
■cnirdii 
other  a 

accoidingtolIielBwuf  fen^land;  and,  con- 
acqMiitly,  the  operation  or  that  bw  eitends 
beyond  the  lueat  jurisdiction  of  this  country. 

lord  Etfeniorougi.—By  the  courtesy  of 
nations,  if  arty  king  sliould  reside  here,  he 
would  have  a  riglit  tu  exercise  criTniiial  judi- 
cature in  his  own  psbre ;  but  that  is  a  siteeics 
(if  criminal  judical  11  re,  of  Uic  exercise  of  which 
this  Court  wuiihl  he  jcalutiii;  however,  we  uecd 
not  argue  these  cilrcnic  cases. 

Air.  iV>/iiu.--My  lord,  in  the  case  fiul.tltere 
was  no  courtesy  ul  nations,  audilie  rule  is  laid 
duwn  su  aslucilcnilto  cases ut  civil  as  well  as 
tt>llioseorcr'iuiiiialjutisiiiuilciM.-c.  Edward  titc 
1stocciipicilScutUudjurcktfi,a9acuiiqueror. 
It  is  laid  duwti  by  lutd  cliicf  justice  \'augliaii, 
in  his  lUporla  page  4U j ;  llie  leasous  wliy 
aome  of  tho  king's  Hrita  run  inlu  other 
parts  of  his  diiniiuions  are,  1st, "  Thai  wilh- 
"  out  such  riglit  the  law  appointed  or  per- 
"  luitled  to  such  inferiitr  duoiinion,  iiii^ht  be 
"  inscnubly  changed  within  itself,  without. 
"  the  Bsscut  ol  the  dominion  superior. 
"  Sccomlly,  judgmcDls  might  be  there  given 
"  to  the  ditadvantsge  or  lessening  uf  the  su- 
"  ^iority,  which  cannot  be  reasonable,  or  to 
"  nuke  Uio  superiority  lo  be  only  of  tlw 
"  kings,  not  of  the  crown  of  England,  at 
**  king  James  once  would  have  it,  in  the  case 
"  of  Ireland, c.rreJuiioMc  J.  Seldeniniili,«hom 
"  king  James  conMilieil  on  this  question." 
13y  argument,  tlicrcfure,  is  this  ;  These  do- 
Jiitnioiis  by  conquest,  are  not  merely  dumi- 
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ioBB  of  the  king,  but  parcel  of  the  doninioa 
r  the  crowa  of  Engbnd ;  and  the  coorti  of 
M  crown  <if  England,  which  are  gavenml 
by  the  cemniOB  lawa  of  England,  have  a  su- 
peiiMendin^  powei  over  tlxir  courts  and  over 
ibe  Mlmintstralioa  of  justico  ther*.  The 
reaiofi  why  tbey  have  that  power,  ai  givcH 
by  lord  chief  justice  Vaughan,  is,  lu  ptcwrve 
•  paiainwint  control  over  tlmsa  dominioni- 
ir,  tlierclure,  the  culouics  remain  Ihm  d^ 
pendant  upon  the  crown  of  Eiijlaral,  thejr 
aiust  be  subject  tu  those  fumlanicntal  laws  to 
which  the  crown  itself  is  subject  in  Ejighmd. 
It  ia  upon  the  sainc  principle  lluit  the  parlit^ 
meni  ufthis  realm  eiereiieaaparaniouitt  right 
of  IcgislatioK  over  Mich  cokiiiics.  Canitllien 
be  contended,  tbal  when  lliat  parliament,  in 
making  lawi  for  buih  or  eitlicr  of  these 
couuiries,  must  atieni)  to  tlic  prinriplea  of 
the  British eunslilulion,  tlial  tbeking.aeling, 
as  is  stated  by  lord  Mansfiekl,  under  a  suhwr- 
dioate  power,  can  make  or  auMtion  cither 
by  treaty,  catiiiulaiiuo,  or  othcrwiic,  tlie  crea- 
tion or  continuance  of  laws  wlucb  are  in  direct 
repugnance  lo  those  principles  ?  Upon  what 
ground  cillier  uf  slate  nccasily,  civil  conve- 
nience or  other  pohUcal  principle,  is  ii  lobe  aa- 
■erted  that  theact  of  treating  with  an  caea j 
invest!  a  limited  nonarch  with  larger  power 
and  noie  deapotic  ilonunion  over  the  char* 
tered  rights  ol  his  natural-born  sulyeels,  than 
he  bail  previously  posseaied  T  Surely  so  far  as 
llie  potrer  of  bindine  the  British  people  is  in* 
hercnt  in  tlie  Britidi  sovereign  (independent 
of  parliament),  it  exists  in  the  crown,  but 
as  pert  of  its  prerogative;  and  it  is  laid 
down,  that  no  prerogative  of  llic  king  ran  be 
daioied,  which  is  contrary  tu  M.-^na  Charts* 
and  the  principles  of  the  curuliLutiMi. 


Mr.  AUoM.— ^Therc  is  no  such  limilalion 
stated  ill  the  Books,  nonesucli  in  auy  decided 
case ;  uihI  I  niutt  take  the  liberty  of  soyin';, 
thai  sncli  n  ilisiinciion  caniiul  be  sustained 
upon  tlie  iH-iitciples  of  sound  sense  or  English 
freetloni.  The  cmiiilitntion  of  this  country 
tolerates  no  such  autocratic  principle  any 
where  either  within  or  witlioiit  the  kiogdow. 

My  lunls,  we  may  illustrate  and  confirm 
ibis  argument  by  analogy  drawu  from  the 
conduct  of  Grea^Utitain  herself  towards  those 
colonies  which  liavc  been  conquered;  she 
throws  open  all  her  privileges,  aiul  extends 
her  rights  lo  her  subjects  who  become  so  by 
conquest.  They  are  capable  of  inheriting  aiid 
taking  properly,  they  are  no  longer  aliens  to 
any  ell'ect  whatever ;  and  shall  it  be  said,  that 
the  law  of  England  operates  with  less  libera- 
lity and  less  anaious  solicitude  for  iJie  pro- 
tection of  its  own  subjects,  in  the  con- 
quered w>il  than  it  does  in  her  own  for  tliose 
wIk)  have  been  formerly  alitiisf  I  will  put 
one  question  tumy  learned  friends — if  sucii  a 
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right  eiitts,  bj  what  means,  and  when  did  it 
conunence  over  the  tubjocis  of  tlic  king  of 
Bngland  ?  llis  ou^sty  tends  an  army  under 
sir  llalph  Abererorobiey  or  any  other  dlstin- 
guished  genenl,  into  tlie  island  of  Trinidad  :— 
up  to  tlie  time  of  the  cooauesl,  I,take  il  to 
be  quite  dear,  that  if  the  laws  of  that  coim- 
try  are  at  ail  inimical  to  the  riglits  of  the 
crown  or  to  our  martial  law,  tliey  arc  so  far 
inoperative. — 'tliere  are  also  many  subjects 
of  tbc  crown  attached  to  an  army,  wlio  are 
■at  suft»|cct  to  military  law,  as  is  mentioned 
in  Fabri^  v,  Mostyn.*  Can  it  be  contended, 
that  previous  to  the  conquest,  those  persons 
are  tmiitme  mU  liable  to  all  the  harsh, cruel,  and 
senseless  laws,  that  may  exist  in  that  country, 
from  which  their  military  brethren  are 
exempt?  If  this  bo  so.  and  surely  no  man  is 
sufficiently  hardy  to  deny  it,  can  it  be  said, 
that  the  meritorious  exertion  of  his  majesty's 
sutijects  in  obtaining  fresh  acquisitions  to  the 
crown,  shall  be  the  means  of  depriving  them 
of  the  privileges  tliey  had  before  tlie  eon- 
quest  ?  Will  my  learned  friends  go  tho  length 
of  stating,  that  the  meritorious  act  of  con- 
quest, has  the  effect  adverted  to  by  Mr. 
Locke;  and,  that  instead  of  the  conqueror 
wearing  the  laurels  that  beloiig  to  him,  he 
must  mid^e  ereat  and  ignominious  sacrinees 
of  his  undoubted  rights  and  privileges,  as  the 
direct  consequence  of  his  victory.  Mr. 
Locke,  in  bis  treatise  on  Govemmentt»  Bays, 
that  the  conqueror  can  derive  no  rights  over 
his  fellow  conquerors,  by  reason  ol  the  con* 
quest  The  same  is  stated  by  Barbcyrac,  in 
his  comment  upon  Puffendorn,  book  8,  cap. 
6,  sec  91. 

Neither  is  the  opinion  for  which  I  am  ron- 
lcnding,without  support  from  later  authorities 
in  our  law.  In  4th  Comyns's  Digest!  it  is 
hud  down,  that  *'  the  common  law  is  the  in- 
^  heritance  of  all  the  bubjccts  of  the  realm. 
**  And,  therefore,  in  the  plantations,  or  else- 
**  where,  where  colonics  of  English  are  settled, 
**  they  are  to  be  governed  by  the  law  of  £ng- 
**land;''  and  he  cites  Ca.  Pari.  31.  8o  in 
4  Comyns's  Digest,  title  Navigation  (G.  1), 
this  is  stated  :  **  The  plantutiuiis  are  colonics 
**  of  the  kiugdom  of  Kngland,  which  tielong 
**  to  the  crown  aiul  kingdum,  and  arc  part  of 
^  their  dominion.  The  inhabitants  tlicre  are 
^  within  the  king's  allegiance,  and  subject  to 
**  the  laws  of  England." 

The  same  doctrine  is  laid  down  by  lord 
chief  justice  Vaughan,  in  Crowe  and  Itamsay, 
where  he  olnerves,  **  Therefore  neither  na- 
**  tives  nor  persons  naturalixed  or  denizened 
**  of  England  or  their  successors,  can  ever  be 
^  aliens  in  Ireland,  which  the)r  conquered 
*'  and  subjected ;  and  tliough  this  is  ae  jure 
*^  belli  et  gentium^  ot>serve  what  \%  said,  and 
**  truly,  by  sir  Edward  Coke,  in  Cnlviirh  case, 
**  in  pursuance  of  other  things  said  concem- 
**  ing  Ireland.    In  the  conquest  of  a  Christian 

**  kingdom,  as  well  tliosc  that  served  in  war 

—  — 
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**  at  the  conquest,  as  those  that  remained  at 
**  home  for  tho  safety  and  peace  of  their 
^  country,  and  other  the  king's  subjects,  as 
**  well  ante  nati  as  pott  nafi,  are  capable  of 
**  lands  in  the  kingdom  or  country  conquered, 
'*  and  may  maintain  any  real  acticm,  and  have 
"  tins  like  privileges  there  as  they  have  ib 
«  England." 

This  is  the  opinion  of  lord  chief  justice 
Vaughan,  assenting  to  the  doctrine  laidf  down 
by  lord  Coke,  in  Calvin's  case,  and  none  of 
these  great  judg^  entertained  a  doubt,  that 
some  of  the  privileges  of  the  people  of  Grtet 
Britain  attended  them  bevona  the  seas. 

The  principles  of  law,  then,  for  which  I  am 
contending,  are  two.  The  first  is,  that  if  the 
laws  of  an  interior  jurisdiction  are  contradic- 
tory, and  repugnant  to  the  principles  of  the 
laws  of  the  superior  jurisdiction,  they  mueft 
cease  unless  they  arc  preserved  by  capitula- 
tion ;  and  the  other  is,  that  the  personal 
riclits  and  privileges  belonging  to  the  British 
subject,  follow  him  into  every  foreign  country, 
where  he  is  exempt  from  local  altegiaooe  tb 
some  other  sovereign  power,  and  cannot  be 
taken  away  or  diminished  in  this  limited 
monarchy,  oven  bv  articles  of  capituUtkm, 
unless  they  are  subsequently  saociuMMsd  by 
parliament. 

These  arc  not  merely  principles  of  our  law, 
thev  are  also  principles  of  the  civil  law.  It  ia 
laid  down  by  Bynkershoek,  that  the  laws  of 
the  free  states  of  Rome,  j^ieldcd  to  tlioso  oif 
Rome  itself.  Your  lunlshi|>s  will  find  this  in 
his  comment  upon  the  9th  law  in  Uie  Digest, 
the  Qnd  volume  of  his  works,  page  1  IA,  in 
which  he  auotes  other  authors.  I  have 
looked  into  the  whole  of  them,  and  they  go 
the  length  of  maintaining  this  proposition, 
namely,  that  the  Roman  jurisdiction  was  pa- 
ramount to  that  of  all  their  colonies.  "The 
colonies  e^jovcd  an  inferior  or  subordinate 
power  of  legislation ;  tnit  they  were  prohibited 
from  such  innovation  upon  the  general  law 
of  the  entire  empire,  as  amounted  to  a  depar- 
ture from  its  general  fundamental  principles. 

Your  lordships  knpw  very  well,  that  this 
doctrine,  as  it  refers  to  the  particular  case  of 
torment,  has  in  more  than  one  instance  upon 
record  been  allowed  and  admitted.  In  tlie 
commencement  of  my  argument,  I  stated 
tliat  torture  was  not  allowed  to  be  inflicled 
upon  persons  free  of  the  city  of  Rome,  and  I 
quoted  an  instance  from  Cicero's  Orations, 
where  a  charge  was  made  against  a  Roman 
praetor,  that  he  had  tortured  a  Roman  citiaen. 
There  was  no  doubt  that  by  the  colonial  law 
of  Sicily,  the  party  might  have  been  tortured, 
but  the  orator  takes  his  stand  upon  tlie  per- 
sonal immunity  arising  from  tlie  privileges 
possessed  by  a  Roman  citizen. 

My  lord,  there  is  another  instance  with 
which  all  your  lordships  are  acquainted,  being 
taken  from  holy  writ  itselfV  The  apostle 
Paul,  when  he  was  condemned  to  be  acourged, 
claimed  the  privileges  of  a  Roman  citiien,  as 
btinm  a  free-norn  cHizcn  of  Tarsus  in  Cilicia, 
and  be  had  the  privilege  allowed  him.    It  b 
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obMrvaUe  that  in  Cftlvin*!  caM,«  lord  Coke 
cilii  tiiit  very  ctie  of  the  apotUe  PmiI^  ftiid 
corameDU  upon  it  as  oue  iu  point,  to  ahow 
that  allegiance  to  the  Crown  eiteods  be- 
yond the  mere  limitt  of  England,  and  that 
the  privileges  of  the  people^  of  that  country 
were  cnjoyedbeyond  the  capital  of  the  empire 
in  which  the  lavrs  were  enacted. 

I  was  aniious  to  sruund  upon  principle,and 
fiMiify  by  analogy,  the  proposition  which  I  set 
out  with  atteniptioK  to  estabhsb,  before  I  refer- 
red to  the  cases  which  bear  directly  unon  the 
point,  which  are  first,  Calvin's  case,  TtnCoke, 
to.  17.  b  I  and  there  the  positions  laid  down  are, 
that "  if  a  king  come  to  a  Christian  kingdom 
*'  by  conquest,  seeing  that  he  had  vUm  tt 
**  Mctf  poie§iatemf  he  may  at  his  pleasure 
^  alter  and  change  the  laws  of  that  kingdom ; 
**  but  until  he  doth  make  an  alteration  of 
**  those  laws,  the  aocientlaws  of  the  kincdom 
''remain.  But  if  a  Christian  king  shoukl 
**  conquer  a  kingdom  of  an  infidel,  and  bring 
^  them  under  his  subjection,  there,  ipmfaetOf 
^  the  laws  of  the  iufidel  are  abrosatcd.'' 

The  neit  case  is  BUtnkard  v.  Uald^ ;  f  and 
the  3rd  is  !l  Peere  Williams  75,  a  case  whicli 
1  sftiail  trouble  your  lordship  with,  as  most 
material,  because  it  explains  or  encounters 
the  4th  resolution  stated  by  lord  MansfteMyin 
CampbeU  V.  HaU4 

Lord  EOcnhoroiugh.—l  think  lie  does  not 
state  them  as  the  rttolutiont  qfthe  dmrt, 

Mr.  .AUiafi.— No,  my  lord;  he  merely 
atatea  them  as  the  principles  of  his  <iwn  judg* 
menL  The  resolutions  in  Peere  Williams  are 
these:  *'  Memorandum  9th,  August,  178S.  It 
'<  was  said  by  the  master  of  the  rolls,  to  have 
"  been  determined  by  the  lords  of  the  privy 
**  council,  upon  an  appeal  to  the  king  in  coun- 
'*  cil,  from  the  foreign  plantations," — ^yoiir 
lordship  will  observe,  that,  at  this  time,* lord 
llardwicke  was  attorney-general.  I  mention 
this,  because  it  was  a  circumstance  much 
relied  upon  by  lord  Mansfield,  who  remarks, 
that  about  tiiis  time  lord  llanlwicke  was  in 
office,  either  as  attorney  or  solicitor-general. 

It  is  stated — **  First,  if  there  be  a  new  and 
**  uninhabited  country  found  out  by  English 
''.subjects,  as  the  law  is  the  birthright  of 
"  every  subject,  so,  wherever  they  co,  they 
"  cany  their  laws  with  them,  ana  therefore 
"  such  new  found  country  is  to  be  «}verncd 
"  by  the  laws  of  England ;  though  alter  such 
"  country  is  inhabitra  by  the  English,  acts  of 
"  parliament  made  in  England,  without 
'*  namioc  the  foreign  plantations,  will  not 
"  bind  them ;" — that  is  very  clear,  because 
Ihcy  arc  not  in  contemplation  of  the  legisla- 
ture;—" tor  which  reason,  it  has  been  deter- 
"  mined  that  the  statute  of  frauds  and  perju- 
''  ricH,  which  requircH  three  witnesses, and  that 
<'  these  should  subscribe  in  tlic  testator's  pre- 
•'  sencc,  in  the  case  of  a  devise  of  land,  oocs 
*'  not  bind  Barbudoes :  but  that,  secondly, 
**  wlierc  the    king  of  England   conquers   a 
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"  eountry,  it  is  a  differrat  considefathm :  Tor 
"  tbcte  the  conqueror,  bv  saving  the  lives  of 
"  the  people  conquered,  gains  a  right  and 
"  property  in  such  people ;  in  consequence  of 
"  which,  be  may  UB|>ose  upon  them  whatlawe 
"  he  pleases." 

Now,  my  lords,  in  the  first  place,  I  am  not 
called  upon  here  to  dispute  this  proposition, 
even  to  tlie  eitent  it  is  stated ;  but  you  wilt 
find  it  is  qualified  and  Umited  in  a  great  de» 
gree,  bv  the  6th  proposition  laid  down  in  the 
case  of  Campbell  and  ilall,  and  in  tntth  all 
those  general  propositions  must  be  considered 
as  being  subject  to  some  limitation.  The  first 
position  stated  by  lord  Coke  is,  that  where  yoii 
conquer  a  Christian  country,  the  laws  of  that 
country  continue. 

This  to  its  utmost  eitent,  cannot  pos^ 
sibly  he  true ;  for,  in  the  first  place,  all 
the  laws  which  exclusively  favour  the 
mother  country  at  Uie  time  of  the  coiv- 
quert  must  cease,  because  they  would  be  re^ 
piignant  to  the  direct  interests  of  tlie  conquer^ 
ing  country.  So  all  laws  that  are  repugnant 
lo  the  religion  of  the  conquering  country, 
must  cease.  No  man  will  tell  me,  and  I 
am  sure  no  man  can  argue  with  success  in 
the  case  which  I  formerly  put,*  that  if  by  th^ 
hiw  of  Spain  any  of  its  subjects  who  exercised 
the  Protestant  religion  should  be  punished 
with  death,  or  that  whoever  converted  an  in- 
habitant from  tho  Catholic  to  the  Plotestaiit 
religion,  should  be  burnt,  that  such  lawa 
would  remain.  It  is  observed  by  Grotius* 
Lib.  S,  Cap.  15,  S.  1 1 ,  that  it  is  not  only  the 
right  but  the  duty  of  the  conqueror  to  protect 
the  firsi  religion.  Now  let  us  go  a  little  fur- 
ther. It  is  laid  down  by  lord  Mansfield 
that  there  is  no  distinction  between  a  cod- 
quest  made  from  infidels,  and  a  conquest 
made  from  Christians.  Is  it  to  be  contended 
from  tliis  proposition,  that  in  various  countric'ls 
where  there  are  laws  repugnant  to  reason,  re- 
ligion, and  humanity,  tnobe  laws  are  to  re- 
main until  the  pleasure  of  the  Crown  Is 
taken  and  known  as  to  their  continuance  7 
There  are  laws  in  India  by  which  a  wife  may 
be  allowed  to  bum  herself  with  her  deceased 
husband.  There  arc  laws  in  some  places  by 
which  parents  expose  their  children,  and 
there  are  laws  in  other  places  under  which 
children  are  justified  in  exposing  their  parents 
to  die  of  famine  or  be  devoured  by  wild 
beasts.  These  laws  l)eing  repugnant  to  reason, 
religion,  and  humanity;  will  my  learned 
friend  say  that  they  are  to  continue  and  bind 
his  majesty's  natural  born  subjects  as  well 
as  those  he  has  acquired  by  conquest  ?  My 
learned  firiend  must  go  the  whole  of  thsft 
length,  or  he  cannot  stir  a  step.  If  it  is  k 
general  fvosition,  it  must  extend  to  all  coun- 
tries and  all  jurisdictions,  to  all  laws  and  to 
all  religions,  and  every  thing  else,  however 
contrary  to  the  laws  of  God,  and  however  re- 
pugnant to  the  feelings  of  humanity. 
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If  my  leiriKd  friend,  perceiving  that  he 
cannot  cmny  hia  propoeiiion  to  that  extent, 
pvcs  me,  as  an  admisuon,  tlut  the  laws 
mutt  be  limited  according  to  the  resolu- 
tion in  Peere  Williams,  then  we  come  round 
again  to  the  point,  whether,  if  the;|r  are  limited 
at  all,  they  should  not  be  limited  m  this  par- 
ticuhir  instance  now  before  the  Court.  It 
appears,  on  consulting  the  writers  upon  the 
law  of  nations,  that  neither  Grotius,  nor 
IhifiendoriF contemplated  such  a  case,  or  how 
the  rights  uf  fellow  labourers  in  tlio  conquest 
could  be  thereby  affected.  The  only  authors, 
so  far  as  I  have  searched,  who^alludc  to  such 
cases,  are  Dftrbeyrac  and  Locke,  wlio  negative 
any  right  to  bind  them,  as  resulting  from  the 
act  of  conquest. 

To  put  it  ma  more  particular  way  t  If  a  sub- 
ject of  Great  Britain  has  a  right  to  the  liberty 
uf  his  conscience,-  whv  should  he  not  have  a 
right  to  his  personal  libertv  f  By  the  English 
law  heis  not  to  be  punished  till  he  isronvicted, 
that  is,  he  is  not  to  be  pmiished  first,  and  after- 
wards condemned  for  the  nirpose  of  Justifying 
the  punishmcuL  Will  my  learned  fnend  point 
out  what  are  the  diatinctions  in  reason 
and  common  sense,  between  the  one  case  and 
these-  other?  If  he  cannot  point  them  out,  I 
say,  with  deference,  but  with  confidence,  that 
if  the  laws  of  a  conquered  country  cannot 
prevail  so  far  as  to  affect  the  religion  off 
the  conquerors,  they  cannot  prevail  so  as  to 
aliect  any  other  of  their  fundamental  rights. 

The  next  position  that  is  laid  down  hi 
Teere  Williams  is  decisive  upon  this  point : 
'«  Until  such  Uws  given  by  the  conquering 
**  prince,  the  laws  and  customs  of  the  con« 
**  quered  country  shall  hold  place;  unless 
**  where  these  are  contrary  to  our  religion,  or 
**  enact  anv  thing  that  is  malum  in  se,  or  are 
''  silent ;  for  in  all  such  cases  the  la%rs  of  the 
^*  conquering  country  shall  prevail." 

It  IS  to  be  recollected,  that  this  deci- 
ston  is  a  decision  of  tlie  privy  council,  pecu- 
liarly conversant  with  these  subjects,  and  li- 
miting to  a  certain  degree  the  prerogative  of 
the  crown.in  its  foreign  colonies.  It  states  that 
the  Jaws  against  religion  must  cease,  and 
it  gives  this  good  reason  for  it,  that  they 
are  laws  which  are  mala  in  le.  The  crown 
by  virtue  of  its  prerogative  k>ecomcs  immedi- 
ately the  enforcer  of  those  laws  which  bind  its 
subjects ;  and  will  my  learned  friend  in  order 
to  extend  the  prerogatives  of  the  Crown,  ven- 
ture  to  say,  that  the  crown  canpnjjprio  vigore 
enfurce  luws  which  are  not  less  repugnant  to 
relieion  and  common  sense,  than  to  the  laws 
of  this  country,  to  which  such  colonies  are  no 
more  than  an  appendage.  This  resolutbn  ad- 
mits alii  contend  for;  if  all  laws  that  are 
mala  in  se  cease  until  the  king's  pleasure  is 
known,  the  law  of  torture  is  surely  one  of 
these  laws.  It  ceases,  therefore,  and  pro- 
perly, for  two  reasons— In  the  first  place,  the 
subjects  of  the  Crown  are  not  compellable  to 
obey  a  law  that  is  utterly  repugnant  to  the 
principles  of  virtue,  unless  sanctioned  by  their 
own   io(;ishtiun ;    and  sccgndly,  it   la  im- 


possible that  the  crown  can  be  maite  hislni* 
mental  in  enforcms  such  a  law.  Tboaa  WM 
fundamental  principles. 

Mr.  Justice  Ba«i(0y.'— I  do  not  apprehend 
it  will  be  conceded:  to  you  that  the  law  of  tor. 
ture  is  malum  in  as. 

Mr.  Nolan.— -My  lord,  that  is  the  reason 
why  I  took  so  mocli  pains  in  the  outset  of  my 
argument,  to  show  that  it  is  repaonaiit  to  tho 
principles  of  common-  sense  ami  natur»«*- 
that  it  is  equally  repugnant  to  and  fbrbidden 
by  the  British  constitution,  that4t  is  therelbra 
malum  in  se,  and  consequently,  that  tho  king 
by  his  prerogative  cannot  enforce  it. 

I  come  next  to  the  case  of  Campbell  «k 
Hall.  The  first  proposition  is,  thaf  acomi* 
try  conquer^  by  the  British  arms  becomei  • 
dominion  of  the  king  in  the  right  of  hia 
crown ;  and,  therefore,  necessarily  sutgeet  to 
the  legislature,  the  parliament  of  Great  Bii^ 
tain.  The  second  is,  that  the  conouered  in* 
habitants  once  received  under  the  king's  pnH 
tection,  become  subiects,  and  are  to  be 
universally  considered  in  that  light,  not  as 
enemiet  or  aliens.  The  third,  that  tho  or« 
ticles  of  capitulation  upon  which  the  coiwliy 
is  surrendered,  mid  the  articles  of  peace  l^ 
which  It  is  cedod,  are  sacred  and  invwiablo  ui» 
cording  to  their  true  intent  and  meaning.  The 
4th,  that  the  law  and  legislative  govemmeni 
of  every  dominion^  equally  affects  all  peraooa 
and  allproperty  within  tlie  limits  thereof.''* 

That  point  I  understand  to  be  conceded  to 
me,  ana  therefore  I  shall  not  trouble  your 
lordships  upon  it.  <*  The  5th,  that  the  Uwe  of 
aconquereacountiy  continuein  force, until  they 
are  altered  by  the  conqueror ;  the  absurd  ex- 
ception as  to  Pagans,  mentioned  in  Calvin's 
case,  shows  the  universality  and  antiqiiily  of 
the  maxim.  For  that  distinction  could  not 
exist  before  tlie  Christian  era;  and  in  nil 
probability  arose  from  the  mad  enthusiasm  of 
the  Croisades.  In  the  present  case  the  capt^ 
tubticn  expressly  provides  and  agrees,  that 
they  shall  continue  to  be  governed  by  their 
own  laws,  until  his  mmesty's  further  fNcastiro 
shall  be  known.'f  Perhaps,  my  lord,  the  odiy 
obsetvation  I  should  make  upon  the  latter 
part  of  this  position  Is,  that  the  exception 
10  Calvhi's  case  goes  only  this  length,  and  waa 
intended  to  go  no  further;  namely,  to  show 
the  opinion  of  ^e  learned  judges  at  that  time 
to  have  been,  that  all  laws  of  a  conouered 
country,  repugnant  to  the  principles  of  Christ 
tianity  must  cease ;  I  do  not  therefore  take  it 
to  be  laid  down  in  Calvin's  case  getierally, 
that  all  the  laws  of  the  Pagan  country  cease, 
but  only  those  which  are  repugnant  to  our 
religious  and  moral  creed :  the  principle  in 
Cidvin's  case  up  to  that  extent  is  founded  upon 
the  law  of  nations,  and  confirmed  by  the  law 
of  this  country. 

My  lords,  with  regard  to  the  fiAh  of  ford 

Mansfield'i  positions  I  have  already  shown 

that    taking   it   as   a   general   propoution, 

■I    •■  '  ■■  ■  ^  " 
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il  it  not  cHily  rcpiigDMit  to  the  icwkilUNis 
ia  Peero  WiUiaait,  bul  canaol  be  tnae, 
becatne  Iho  lews  thel  Me  coolnry  to  ro- 
ligioii,  and. the  lews  thet  era  contrary  %o 
leeiDO,  are  sNifa  » te.  I  em  sure  your  lonl- 
ftblpft  will  excuse  ne;  I  hete  do  with  to  enter 
into  this  point  et  greater  length,  but  I  feel  it 
te  be  one  of  extreme  importance.  Tlie  5th  reso* 
lotion  in  the  case  of  Campbell  and  Ilallt  tliere- 
ibsB»ie  so  far  Gontndiclecl  by  the  Srd  resolution 
ie  Peere  Williams,  and  indoed  by  the  doctrine 
laid  down  in  the  6th  position,  in  Campbell 
OL  Uell  itself:  "  The  0th  and  Ust  proposition 
i%  Ahat  if  the  king  (and  when  I  say  the  king, 
I  always  mean  Uie  king  without  the  concur- 
lenee  of  parliament)  has  a  power  to  alter  the 
old  end  introduce  new  laws  in  e  conoucred 
omnliy,  ihis  legisletion  iMing  subordinate, 
that  is,  subonlieale  to  his  own  authority  in 
periiemeBt,  be  cannot  make  any  new  change 
contreiy  to  fundamental  principles;  he  cannot 
exempt  en  inludiitant  from  Uiat  particular 
dominion;  as»  for  instance,  from  the  laws  of 
trader  or  from  the  power  of  parliament,  or 
^ve  him  privileges  esdusire  ol  bis  other  sub* 
jects;  and  so  m  ma^y  other  instances  which 
night  be  put/'* 
Now,  it  he  cannot  give  tho  conquered  these 

suhi 


from  hisother  suujecta,  upon 
whet  principle  is  it  that  he  can  take  away  the 
privimns  which  his  other  sulyecta  e^ioyvil  be- 
fera  F  Tnia  position  limits  in  terms  the  preroga- 
tiveof  the  crown,to  the  making  oflaws^and  may 
thereby  impliedly  infer  that  uie  king  can  eon- 
limie  lews  which  he  cannot  create.  Out  there  ia 
DO  distinction  in  principle  between  the  crown*b 
^rogative  in  making  despotic  laws,  and  in 
sufienng  such  laws  to  continue  which  have 
been  made  by  others.  The  reason  which  dr- 
cumscrilwsand  limits  the  royal  prerogative  by 
the  rights  of  the  pooole,  in  the  one  case  ap- 
plies equally  to  the  other.  It  is  to  protect  us 
against  the  possibility  of  despotism  or  oppres- 
sion in  botlL 

Bul  my  lords,  I  must  agaiu  re-ur£[c  that  tlie 
extent ol  tlic  king's  power  to  bind  his  people, 
astlieir  autliorizod  functionary  by  treaty  or 
capitulation,  docs  not  arise  in  the  case  k>efore 
the  Court*  To  whatever  extent  that  preroga- 
tive exists,  it  is  created  and  limited  by  the 
discharge  of  tliat  function  by  whidi  it  subsists, 
and  lor  which  it  was  given.  But  hf:rc  the 
king  has  made  no  compact  or  stipulation  lor 
the  preservation  of  those  laws.  The  case  is  in 
that  respect  the  same  as  if  the  island  had  been 
surrendered  without  ail  vcapitubtion  whatever. 
I  take  the  Uberty  of  submitting  therefore,  that 
if  the  resolutions  in  Peere  wHliams  and  the 
rasolutlons  in  I  Jail  and  Camubell  are  to  be 
taken  togetlier,  it  will  be  founu  that  the  5th 
resolution  in  the  latter  case  must  be  consi- 
dered as  admitting  tlie  exceptions  laid  down 
in  Peere  Williams  under  which  is  included 
that  of  torture.  On  tlie  oilier  liand  Uic  reso- 
lution in  Peere  Williams,  which  seems  to  ad- 
mit of  the  absolute  right  to  make  laws,  must 
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I  be  oonsiderad  aslimiled  ia  the  way  laid  down 
bv  lofd  Mansfieki,  ia  his  Oib  prupusiiion  in 
Campbell  v.  Uall,  so  as  lu  restrict  the 
pren^tiveof  the  Crown  from  allrrinc  lunda- 
menlal  lews,  ell  laws  coinprdieiideu  in  aiul 
insisted  upao  h}f  Magna  Charta  being  funda- 
mental lews  of  this  couiitrv.  We  come  next 
to  apply  tlie  principle  laid  down  inthe(irst 
resoluliuu  in  Peere  vV'iliiams,  namely,  thai  tlie 
kind's  laws  are  the  birthiight  of  every  subject, 
which  lie  carries  with  him  wherever  lie  goes. 

Mr.  Justice  Hkw/cy. — A  man  who  goes  from 
hence  to  TrinidaJy  would  carr^  with  him  all 
the  laws  of  this  country :  that  is  the  substance 
of  what  you  state. 

Mr.  Aofaew— By  no  meatia.  That  is  no- 
thing Ukatho  positkm  fur  which  I  contend, 
neither  is  it  e  cooseauence  lairly  dcducibte 
from  IL  I  did  state  that  with  regard  Ui  pro- 
perly, tho  conquemr,  which  in  mu-  law  is  the 
crown,  might  emwx  env  conditions  it 
plcaicd  to  lU  veating  in  the  subject,  end 
might  et  the  semo  time  impose  any  regyla- 
tions,  Goncdved  to  be  necesaarjf  fur  tlie  pre- 
servation of  the  conquest,  emUts  internal  regu- 
lation  and  governmenU  I  nirther  state  that 
for  wise  reasons,  tlie  power  of  creating  such 
particular  lews  is  given  to  the  king,  but  suck 
institutions  cannot  vary  from  the  general 
prindplea  of  the  common  lew  of  this  eountrj. 
.The  partjqdar  local  kws  of  tlie  colony  where 
e  suloect  goes  to  settie,  muU  be  considered 
es  extending  to  him;  but  thoee  prindples  of 
law  and  personal  rights,  which  he  may  enpy 
in  ell  eounlries,  ere  engrafted  end  embodied 
in  the  locel  laws,  so  as  to  protect  biro  in  Uieir 
possession,  except  so  far  as  they  are  affected 
by  oompetent,  that  is  by  le^lative  authority. 
Such  I  take  to  be  the  meaninc  of  the  first  re^ 
solution  of  Peere  Williams,  and  the  aulliorities 
I  died  before,  which  assert  that  the  law  is 
the  birthright  and  inheritance  of  the  sul^ect. 
Ttiere  may  be  particular  regulations,  such  as 
we  find  in  the  Register  act,  or  in  turnpike 
laws  and  many  oUier  inhtances,  which  it 
would  be  absurd  to  supjiose  extencicd  to  any 
of  the  king's  dominions,  but  this  kingdom, 
or  some  particular  district  within  it,  upuii 
which  and  which  alone  they  were  designeu  to 
operate.  But  tliose  laws  to  which  my  propo- 
sition refers,  are  the  fundamental  laws  of  the 
country,  thoee  which  are  call^  by  the  Act  of 
Settlement  the  indeleasible  birthright  of  the 
subject,  which  as  such  are  inalicudble  and 
cannot  be  taken  away  from  the  parties  wlio 
|M>ssess  them.  In  other  words  the  distinc* 
tion  I  have  endeavoured  to  make  iscoiirormable 
to  what  is  laid  down  in  Blackslonc*s  Commen- 
taries,* tliat  the  application  of  the  laws  of  the 
country  to  plantations  belonging  to  England, 
must  be  understood  with  considerable  limita- 
tions, because  much  of  the  local  law  of  tins 
country  would  not  apply.  i>o  lar  as  it  doei>, 
so  far  it  prevails.  Is  there  anv  reason  why  il 
should  not  prevail  in  one  colony  as  well  as 
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•iMther,  or  vhy  It  thMld  not  (mvul  in  k 
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"  of  bA  vMhor  cHino  ortilfeiiee,  a>»trarif  to  IM 
"  lam  ^  Hit  mim,  at  in  Toree  wilhin  tlioiTn^ 
"  peelivegDWnimiittaar  cominuidi,  sudi  op* 
"  preuMti*  crimM  aind  oficDcca  ibkll  be  »• 
"  c|iu»d  of,  hmrd,  uid  delermiMd  in  hw  n»> 
"je«tv'«  court  of  Kingf'a-bencb  heroiaBq^ 
"  land,"&c.  Now,  n  not  thh  ■  cleu  recopn- 
t  ion  tnr  Uto  iegiiiaMre  that  there  ■■  *  pmnmm 
juriMiiclioD,  and  tliat  there  sre  wme  gennal 
lawi  which  extend  to  coloniei  as  well  ai  mbo 
tbit  do  not? — The  lubsequeDt  act,  mdor 
which  thii  pnlkman  ii  brougltt  befbmtba 
Court,  rcGogniiei  the  former  statutes,  and 
Itcofetwito  extsnd  their  principtct  loothar 
cawa.  But,  my  lords,  the  main  Miltw- 
rity  upon  which  I  rely,  ii  that  of  lord  chief 
Justice  Do  Gtcy,  in  the  cawof  Fahri^v, 
Moityn.'  Your  tonlihip  know*  that  wa»au 
action  brought  by  Fabrigas,  m  native  of  Min- 
orca, agBiiut  Mr>  HoMtd,  the  govemor,  for' 
falio  itnpriaonment,  and  aending  him  out  rtf 
the  itbrnd  of  MiDorcs.  The  uland  of  Jll- 
oorea  waa,  aa  the  island  irf"rriiiidad  here  ia^  m 
canqneat  from  tba  crown  of  Spein,  without 
any  tiipulaiion  vritfa  nipcct  la  1h«  preaam- 
tioB  or  continuance  of  its  laws.  In  that  mo* 
the  jurr  had  found  reiy  heaTy  d«i>«go  ^MMM 
geoonil  Hoitynfor  tiaring  sent  ibe  plaiHiff 
out  of  tbe  iaiand,  and  upon  a  motion  m  anew 
trial,  ton)  chief  justice  De  Grey  s^.  -  •-  - 


Mr.  Jiulice  Boyfiy.— So  t1»t,  if  by  the  laws 
nf  Trmidad  you  can  arrest  a  man  for  il.  a 
Urilish  subject  would  have  the  privilege  of 
tieing  cxeiiipt  unless  the  debt  amounted  to 
Kif.  youcuuMnotarrcst  nn  Engli«liman after 
llic  conquest,  inilcss  he  was  indebted  10(. 

Mr.  JVu^n.— Surely  my  lord,  thai  is  a  local 
law. 

Ur.  Justice  Grase.— What!  do  you  call  it 
a  local  law  ? 

Mr.  AWdn.— Yes,  my  lord,  I  lake  a  clear 
distiiKliou  bclween  lucal  laws,  being  those 
laws  which  either  by  tlie  nature  of  their'pc- 
culiar  pTuvisions,  ur  by  expre**  enaebnents, 
appear  inicndod  by  the  legislature,  or  by  the 
cuuimon  law  itself,  la  be  confined  to  thelocal 
limiti  of  this  kingdom ;  and  those  geoeral  bws 
which  are  fram«l  and  filled  to  eitend  to  all 
ilaccs  under  the  soToreign'siliMninioa  to  whieli 


liis  subjects  go.  I  ha*e  aubmtlled  to  the  oourl 
before,  and  muit  mbmit  it  ^uo,  that  if  the 
principle  laid  down  in  all  the  cases  bo  trtwi 
namcff  that  ourlaw  is  toestend.uploaeertain 
degree,  to  those  countries  wbioi  are  diseovetw 
ed,  why  is  it  not,  uiiuo  the  same  principle,  to 
exiendin  thasauneoegree  to  acan<|uerea  coun- 
try? 1  will  put  this  cue  for  illustration  sake, 
ailhougli  it  is  similar  to  that  I  have  already 
laboured— Suppose  two  islands,  one  inhabited 
the  otlicr  noi,  the  one  having  the  moit  i3>a- 
minable  laws  tlial  ever  disgneed  any  com- 
numily,  tlie oilier  having  no  laws  el  all,  .be- 
cause it  had  no  people ;  suppose  two  armies 
ate  aoni  out  from  IhisoouBliy,  eneof  which 
takee  possession  of  tlialirat,  and  the  other  of 
tiM  second.  By  what  principle  is  it  that  the 
same  king's  soldiers  and  subiecia  iboold  be 
entitled  to  paiticulat  privileges .  in  the  one 
place,  wliere  they  have  done  nothing  but  lake 
psBMSiioa  of  the  soil,  and  that  the  other  por- 
tion of  the  PBino  peO|>le,  who  after  great 
labour  and  peril  have  conquered  a  country, 
should  be  sultject  to  the  abominable  laws 
which  previously  existed  tliere  1 1  fed  this  ar- 
gument so  ■troogly,  that  I  do  not  knew  t — 
My  learned  friend  can  drive  me  from  it. 
do  not  cooceivs  how  he  can  make  out  that  if 
it  extend  to  one,  it  must  not  equally  extend 
to  liio  other,  when  there  is  no  ea^tuUlion. 
This  doctrine  has  been  recognised  by  the  le- 
gislature, as  well  0*  by  a  great  judicial  deci- 
sion, which  I  shall  cite  by-and-by.  My  lords, 
by  tlK  stil.  11th  and  tlil^Will.  3rd,caj<.  13., 
(which  was  the  £rat  law  that  was  randc  for  the 
purpose  of  punishing  in  this  country,  go- 
vernors and  other  persons,  fur  violating  their 
duty  as  gorernon)  it  is  enacted,  that  "  if 
"  any  governor,  lieulennnl-govemor,  deputy 


iMatd  a  ship,  under  the  idea  of  a  banishment 
to  Carthagena.  I  do  believe  Ur.  Hoolyn  vaa 
led  into  this,  under  the  old  practice  of  the' 
Island  of  Minorca,  by  which  it  was  usual  to 


governor  knew  that  ho  could  no  more  imptW 
son  bim  for  a  twelvemonth,  thou  that  ba 
could  inflict  the  torture;  yet  the  lorture,'aa' 
wellasbanishmenl,waa  theoldlawof  Hino^ 
ca,  which  foil  of  course  when  it  come  intaii 
our  posseasion.  Every  English  govenmr 
knew  Iw  could  not  inHict  the  torture;  the 
constitution  of  this  country  put  an  end  to  that 
idea,*" 

Now,  my  lords,  here  is  the  otrinkm  of  a 
most  able,  learned  and  accomplished  jvSp, 
decidedly  in  my  favour.  The  question 
was,  whether  the  governor  could  banish  an 
inhabitant  (one  who  was  so  before  it  was  re- 
duced under  our  king's  dominion)  without  s 
trial^ertainl^  a  much  less  important  qtKS- 
tiou  than  if  It  had  been  whether  he  ceuM 
torture  him  without  trial,  Hy  lord,  against  Ibis 
opinion  will,  as  I  suppose,  be  cited,  as  it  has 
formerly  beui,  an  authority  which  does  not  ap- 
pear to  me  to  be  in  point.  I  mean  the  case  of 
the  unbn  between  England  and  Seatbaul. 
Theargumentthat  maybedrawnfromitisthis; 
the  law  of  torture  continued  for  three  yean  in 
Scotland  after  the  union,  when  it  was  put  an 


"governor,  or  commander  in  chief  of  acy    end  toby  act  of  parliament.  I  ft  he  cases  corns 


"  plsntstioD  or  cr^lony  within  hii  majestv' 
"  doniiniuns  beyond  the  seas,  shall  ttc  giiilt 
"  of  oppiessing  any  of  his  majesty's  itiBjecti 
"  beyond  the  seas,  within  their  rewective  co- 
"  veinoMnta  or  coipmanda,  or  iball  be  guUiy 


pondjntact,!  must  admit  this  to  beone  in  pmnl, 
out  I  conc«ve  titere  are  no  two  esses  more 
unlike. — The  present  is  a  case  of  eonqneit, 
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hf  whkh  the  itlaiid  «u  reduced  under  the 
dominion  of  England,  and  became  attached 
aad  anneied  to  the  Crown  of  England ;  the 
other  waa  the  case  of  two  independent  nations, 
peaceablj  uniting  bv  mutual  ttipuhitlon.  It 
would  introduce,  at  all  eventa,  the  point  of  dia- 
tinction  that  waa  |iut  in  arniment,  namely, 
«^at  would  be  the  effect  of  the  stipulation  for 
thepraaei  ration  of  the  old  hwa  f  For  this  b  the 
cmeofa  conquest  without  anyauch  stipulation, 
the  other  of  an  agreement  between  two  inde- 
pendent  etatea.  There  b  another  and  a  more 
dedsivB  answer  to  thb  caae^  which  is^  that 


bj  the  act  of  Union,  the  pmrlmmtmt  preserved 
the  hws  of  ScoUana.  Nobod  j  has  contended 
that  the  legislature  might  not,  if  it  choae  so 
farto  forget  what  «pouM  be  its  du^,  make 
torture  part  of  the  law  of  Trinidad.  Mj 
■i|gument  is,  that  it  cannot  be  done  by  the 
fcmg^a  prerogative  nor  without  some  act  of  the 
legbiature.  In  the  case  of  the  union  be- 
tween England  and  Scotland,  the  legisla- 
ture did  interfere,  and  did  preserve  the 
lawa  of  Scotland ;  and  if  there  is  any  conse- 
qoenoetD  be  deduced  from  this  instance,  it  is 
rather  the  other  way,  namely,  that  the  people 
of  Scotland  were  afraid  that  the  laws  of  Scot- 
hud  woidd,  without  thb  legislative  act,  have 
g;iven  way  to  the  lawa  of  the  greater  state. 

Mj  lords,  these  are  the  arguments  that  have 
occurred  to  me  upon  the  first^part  of  the  case ; 
I  shall  trouble  your  brdslnp  much  more 
ahortly  upon  the  remaining  pointa. 

Ithaabeen  stated  that  it  b  necesaary  to 
prote  that  the  defendant  ordered  the  inflbtiun 
of  torture  from  motivea  of  malice.  When 
the  act  b  clearly  illegal,  it  is  unnecessary  to 
prove  malice ;  the  law  infers  it.  This  is  so 
clear  and  plain  a  proposition,  that  if  it  were 
not  in  deference  to  the  arguments  which  have 
been  urg^  on  the  other  side,  1  should  have 
tbousht  it  uuneceseary  to  consume  the  Court's 
time  oy  quoting  a  single  authority,  or  adduc- 
ing a  sioeic  areuroent  to  support  it.  The 
opinion  of  lord  Mansfield,  in  Rex  v.  Wood  fid  I,* 
is  decidedly  in  point,  there  his  lordship  said, 
**  that  all  the  epithets  in  the  information 
^  were  formal  inferences  of  law,  from  the 
^  printing  and  publishing.  That  no  proof  of 
**  eipross  malice  ever  was  required ;  and  in 
**  most  cases  is  impossible  to  be  given.  That 
*'  the  verdict  finds  only  what  the  law  infers 
^*  from  the  fact.  Therefore,  after  convic- 
**  tion,  a  defendant  may,  by  affidavit,  lessen 
^*  the  degree  of  his  guilt.  That  where  an 
^  act,  in  Itself  indifierent,  if  done  with  a  parti- 
^  cular  intent,  becomes  criminal,  there  the 
**  intent  mutt  be  proved  and  found ;  but 
^  where  the  act  is  in  itself  unlawful  (as  in 
**  this  case)  the  proof  of  justification,  or  ex- 
^  cuse  lies  on  tne  defendant ;  and  in  failure 
^  thereof,  the  law  imolies  a  criminal  intent." 

But,  it  may  be  saiu  that  this  is  a  case  of 
libel,  and  that  the  law  of  libel  has  been  al- 
tered. I  will  not  enter  into  the  auestion  of 
libel.   Lord  Mansfield,  as  your  lordships  well 
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know,  waa  emment  for  laying  down  some 
Btneral  principle  to  be  appli^  to  all  cases 
that  came  within  its  range.  He  was  atating 
thb  nile  as  extending  not  only  to  cases  of 
hbel,  but  to  all  illegal  acts.  The  principle  lias 
been  recogoixeil  in  numerous  other  cases. 
Thus  ii  is  laid  down,*  that  *'  if  a  lieu- 

*  tenant,  or  other,  tl»t  hath  commission  of 
**  martial  authority,  in  time  of  peace  hang, 

*  or  otherwise  execute  any  man  by  colour  cif 
^martbl  law,  this  is  murder,  for   this  is 
**  against  Magna  Charta,  cap.  99,  and  is  done 
^  by  such  power  and  strength,  as  the  party 
^cannot  defend  himself;  and  here  the  law 
^  imidiethmalice.''  So  in  another  case,  whicli 
is  to  be  found  in  the  sameauthorf  "  if  the 
^  aherifT.  or  other  officer,  where  he  ought  to 
^  hang  the  party  attainted,  according  to  his 
**  judgment  and  his  charge,  will,  against  the 
^  law,  of  his  own  wrong,  bum  or  behead  him, 
^  or  ecmntno;  the  law  in  this  case  implbth 
**  malice  in  bim.    Neither  can  the  king  by 
^  any  warrant  under  ttw  great  seal  alter  the 
"  execution,  otherwise  thui  the  judgment  of 
**  law  doth  direct ;  for  it  is  a  maxim  in  law, 
**  non  alio  mode  puniatur  quis,  quam  secun- 
^  dum  quod  se  liabeat  corldemnatio.'^    Tlie 
case  of  tne  Lieutenant,  is  exactly  in  point  in 
all  respects.    There  is  a  judge  acting  under 
the  king*seommis8ion,  conceiving  that  it  gave 
him  power  to  try  and  execute,  in  time  of  peace, 
yet  tiiat  by  law  is  murder,  for  itimpliea  malice. 
So  lord  Hale,  in  the  97  cap.  of  his  Pleas  of  the 
Crown ;  the  title  is,  **  Concerning  murder  by 
^  malice  implied,  presumptive,  or  malice  in 
law."|    That  great  and  learned  judge  there- 
by appears  to  have  considered,  that  where 
the  act  was  illegal,  the  malice  to  be  implied 
from  thence  was  not  only  sufficient,  but  it  was 
incapable   of  being  rebutted.     If  to  nega- 
tive positive  malice,  would  exonerate  from 
punishnient,   though  the  act  were    illegal, 
intoxication  might  be  an  excuse,  or  ignor- 
ance a  vindicaUon   uf  every  crime.    In  the 
case  of  persons  holdinc  public  situations,  it 
iiever  ¥ras  doubted  or  denied,  that  the  illega- 
lity of  tlie  act  was  sufficient  to  warrant  an 
inference  of  malice,  independent  of  any  posi- 
tive proof.  Thus  in  the  King  v.  Sainsbury  and 
another,!  which  was  an  indictment  against  an 
aldermanof  the  city  of  London,  for  granting 
ale  licences,  which  had  been  refused  by  the  jus- 
tices of  the  county  of  Surrey.    The  justices  of 
the  coiroty,  claimed  a  concurrent  jurisdiction 
with  the  justices  of  the  city.   Mr.  Alderman 
Sainsbury  exercised  this  right  only  for  the 
purpose  of  trying  the  question  of  jurisdiction, 
and  it  vras  areued,  that  no  malice  could  be 
implied;  but  Mr.  Justice  Ashhurst  was  de- 
cidedly of  tlie  contrary    opinion,    lie  said, 
"  what  the  law  says  shall  not  be  done,  it  Im'- 
comes  illegal  to  do,  and  is  therefore  the  sub- 
ject of  an  indictment,  without  the  addition  of 
any  corrupt  motives.    And  though  the  want 
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•f  currapUon  niaj  be  an  answer  to  an  apT4i« 
catiun  fur  an  infurmation,  which  is  niad^  to 
the  exirmordinmfy  jurisdiction  of  the  Ciairty 
yet  it  is  no  answer  tu  an  indictment,  where 
the  judcet  are  bound  by  the  sirict  rule  of 
law."  Yourlordshipsknow  another  case  where 
•ome  justices,  wiio  liad  acted  under  the  advice 
and  opinion  of  a  very  able  and  most  learned 
counsel,  which  waa  shown  to  the  Court,  but 
the  Court  taid,  we  cannot  take  that  into  con- 
aideratKMi :  if  you  are  indicted,  you  are  re- 
spoBsible  for  the  act;  however  honest  tlie  ad- 
vice may  have  been,  still  you  are  responsible 
Ibr  what  you  have  done.*  It  is  laid  uown  by 
lord  Hale,  that  if  a  anan  gives  another  a  cer- 
tain sort  of  physic  for  sport,  he  is  guilty  of 
murder  if  the  man  dies.  There  are  many 
other  cases  depending  upon  the  same  principle, 
with  which  it  is  unnecessary  to  trouble  your 
lordships.  The  cases  respectinjg  jurors  which 
have  been  put  in  oppoution  to  this  doctrine,  are 
entirely  out  of  the  questk>n,  because  the^  are 
not  cases  where  a  judee  acts  beyond  hisjuris- 
dietion,  which  even  tnough  he  supposes  him- 
self to  have  possessed,  m  is^  notwitlistand- 
ing,  answerable  to  the  law  (or  the  illegal  as-. 
tumption  of  power.  BuaheU's  case,f  and  that 
ofHaroond*.  Howell,t  were  cases  of  jury  men 
0€iing  in  dMurge  if  iktir  4m<«,  and  do 
not  eoaw  within  the  principle  I  contend 
Ibr.  At  the  same  time,  the  case  of  jurymen  is 
not  quite  so  Aivoarable  to  my  friend's  argu- 
ment as  may  be  supposed,  because  the  most 
terrible  punishments  which  the  law  of  Eng^ 
land  ever  inflicted,*  were  inflicted  upon^rors 
for  finding  contrary  to  the  fact,  though  it  was 
not  done  corruptly. 

Lord  Ellcnborough.^lt  must  certainly  be 
malo  animOf  not  a  mere  mistake. 

Mr.  Nolmn. — ^I  hope  so,  my  lord,  for  the 
honor  of  the  country.  For  the  same  reason,  I 
shall  lay  aside  all  the  decisions  with  respect 
toyetions  brought  against  the  sheriff.  They 
Wre  brought  against  the  sheriff  as  not  having 
done  his  duty  at  a  poll  for  electing  members  to 
aerve  in  parliament,  where  he  was  acting 
clearW  witliin  his  jurisdiction.  Being  cases 
in  which  the  parties  were  guilty  of  an  error 
in  judgment  only,  I  do  not  deny,  tha(  in 
order  to  found  an  action,  you  must  prove 
that  they  did  the  act  maliciously.  When 
considering  the  question,  how  far,  and  to  what 
eitent  a  person  acting  without  jurisdiction,  is 
liable,  I  should  state,  that  there  are  three 
•pectes  of  courts,  with  respect  to  which  the 
law  varies  very  much  in  this  respect.  The 
first  are  courts  of  jgeueral  jurisdiction;  the 
second,  courts  of  limited  jurisdiction  which 
are  of  record ;  aftd  the  third,  courts  of  limited 
Jurisdiction  which  are  not  of  record,  under 
which  last  description  governor  Picton,  sup- 
posing him  to  have  acted  as  a  jud^e,  falls.  I 
admit  no  action  will  lie  against  judges  who 
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have  a  general  jurisdiction  (such  as  your  kjni- 
f hips)  for  an  error  of  judgment.  I  will  just 
mention  to  your  lordships,  ou  this  head. 
Bushel's  case,*  and  Miller  and  Scare  ;t  but 
even  to  this  position  lliere  is  one  exception; 
because  in  the  case  of  a  bill  of  ezceptioDs,  if 
a  judge  refuses  to  sign  it,  an  action  lies. 

I^rd  Eilenbormtgh. — That  is  not  a  wbAs^ 
take  of  the  kw,  but  a  refusal  to  do  his  duty. 

Mr.  Ao/am.— My  lord  the  samedoctrineis laid 
down  in  Floyd  V.  Barker,  18  Coke  38;  by^ 
whatever  the  law  19  a»  tp  a  civil  reqiedy,  thm 
is  no  question  that  the  judges  axe  amenable  in 
narliameat,  not  for  error  in  judgment  merely, 
but  for  exceeding  their  jurisifiction.  ThisisliMd 
down  iu  Uengham's  case,  cited  by  lord  Ilalei 
luid  i9  in  3  Inst.  7S :  it  was  the  case  of  an 
erasure  of  a  record^  and  it  is  expressly  said 
by  lord  Coke  that  it  way  duqe  out  of  pi^^ 
and  not  out  of  malice.  My  lords,  the  same 
doctrine  is  laid  down  in  1  IIawkinb§  where 
it  is  auted,  that  if  the  Court  of  Con^monPIea^ 
pves  judgment  hi  an  appeal  of  death^  thoufb 
It  is  not  actually  muroer,  it  is  a  high  mis* 
prision  s  and  the  same  position  is  laid  down 
by  lord  Iiale.||  These  doctrines  show  this  and 
dO  more,  and  I  cite  them  for  oothing  more. 

Lord  Ellenborougk.'^l  take  it  for  granted 
vou  do  not  admit  him  to  have  actra  as  a 
judge. 

Mr.  Ab/ds.— 'No  my  lord ;  and  most  parU* 
cularly  not  as  a  judge  of  a  superior  courL 

lord  Elienbanrngh. — ^Then  if  you  are  strong 
upon  that  point,  these  are  mere  abstract 
questions. 

Mr.  Noian, — I  have  stated  these  obsenra/* 
tions  much  mora  out  of  defereuce  to  the  ed- 
mirable  argument  I  heard  upon  a  former 
occasion  tun  from  any  other  ipotive.  All 
these  are  cases  in  which  it  was  held,  thai 
even,  if  a  judge  of  a  superior  court,  exoeede 
his  jurisdiction,  he  may  be  answerable  for 
that  excess,  thougli  it  was  npt  maliotouslj 
done.  That  an  action  will  lie  in  such  cases 
against  judges  of  courts  of  record  of  a  limited 
jurisdiction,  is  laid  down  in  the  Marslialsea 
case  by  lord  Coke.  So  in  Terry  t.  Huntings 
don.V  In  Gwinne  9  Pool.*  *  Mr.  Justice 
Powell  observes,  that  an  action  will  lie  aninal 
the  judges  of  an  inferior  court  of  record  wha 
exceed  their  jurisdiction.  He  takes  this  dis- 
tinction ;  if  it  arises  merely  from  ignoranee  of 
the  fiuet,  it  shall  excuse  them ;  but,if  itarisea 
from  ignorance  of  law  that  shall  not  excuse 
them,  but  they  are  liable  to  answer  for  it. 
Then,  where  the  proceeding  is  against  a  juden 
(if  a  court,  not  of  record,  it  is  clear  that  ali  the 
circumstances  of  thecase  are  traversable,  which 
is  not  so  in  the  case  of  a  judge  of  a  court  of 
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reronl.  Sec  Dr.  Ballard's  case»*  anJIord  Mans- 
field'sjudgra  en  (  in  Kabrigas  V.  MostynXowper 
179.    Also  in  llie  case  uf  Conner  v  Ssibinc,t 
^herranian  whobelonged  lo  ihe  artillery  train 
was  tried  by  arourt  martial  and  sentenced 
to  &00  lashes,   lie  bronght  his  action  af^inst 
the   goTcrnor,  who  had  clone  nothing  but 
confirm  the  sentence,  and  he  recovered  500/. 
(Immagea,  because  it  was  held  that  the  plain- 
tiff,  being  a  driver  in  the  artillery  train,  was 
not  liable  to  martial  law,  and  therefore  the 
confirmation  was  an  eacess  of  jurisdiction. 
I  say  iticn  a  fortiori^  if  a  civil  recompence 
liei  for  the  party,    an  indictment  will  lie 
ibr  the  iiuury  done.    It  is  a  personal  trespass^ 
and  •  direct  infraction  of  the  liberty  of  the 
subject.    It  is  a  violation  of  the  king's  com- 
minion,  and  an   infringement  of    Magna 
Charts.    Your  lordships  know,  that  in  the 
Blarshalsea  case;,  the  main  question  was, 
whetlier   an  action   of  assumpsit  could  be 
lMrou|;ht  in  the  court  of  Marshalsea.     The 
question  arose  upon  the  jurisdiction  of  the 
court,  how  far  tiiey  had  the  power  to  enter- 
tain an  action  of  trespass.    jLord  Coke  was 
of  opinion  that  they  hau  usurped  an  authority 
which  was  an  infringement  of  the  Great 
Charter.     If  this   be  correct  in  principle, 
surely  it  cannot  be  contended,  that  where  a 
person  assumes  a  jurisdiction,  in  contradic- 
tion   to    the   power  granied  bv  the  crown, 
whose  authority    he  violates  by   the   very 
act  of  assumption,  and   particularly  if  he 
acts  upon  it  so  as  to  infringe  upon  the  rights 
and  liberties  of  his  fellow  subjects,   he  is 
not  indictable  for  such  a  gross  offence.    The 
same  law  is  laid  down  by  lord  Mansfield  in 
Fabri^as  v.   Moslyn,  Cowpcr   173,  ami  by 
Hawkms.§    So  is  the  opinion  of  lord  Holt  in 
the  case  of  Hall  r.  llill,||  which  is  decisive 
upon  tlic  subject :    "  The   defendants  were 
judges  of  a  court  at  Bristol,  in  which  the 
planitifTliad  obtained  a  verdict,  and  damages 
for  S8/.;  on  the  same  day  he  went  to  I  he  town 
clerk,  and  got  his  costs  taxed,  he  being  the 
proper  officer,   and  took  out  a  capias  against 
the  principal,  and  upon  return  thereof  a  scire 
facias  aganist  the  bail,  who,  after  the  return 
of  a  second  scire  facias^  surrendered  the  prin- 
cipal, after  which,  a  year's  tinke  having  elapsed 
from  the    verdict,     and    taxing    the   costs, 
that  Court  granted  a  new  trial.    This  being 
complained  of  to  the  Court  of  K.  B.  a  rule 
was  made  for  an  attachment  niii,**  Your  lord- 
ships see  tliis  is  a  much  stronger  case,  being 
a   rule   to   attach  judges   who   had  acted 
wrong  in  granting  a  new  trial. 

'  Mr.  Justice  Bayle^. — They  had  no  power 
to  grant  a  new  trial. 

Mr.  Nolan. — True,  Sir ;  I  merely  cite  it  to 
show,  that  excess  of  jurisdiction  is  punish- 
able, and  that  it  is  punishable  even  by  at- 
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tachment,  which  is  the  strongest  of  all  mode  a 
of  punishment.  I  cite  the  dictum  of  that 
^reat  judge  lord  Holt,  to  show  that  excess  of 
jurisdiction  may  be  punished,  though  it  origi- 
nates in  a  mere  mistake  in  jinlgment.  But, 
suppose  it  was  nut  so  in  any  other  case, 
it  must  emphatically  be  so  in  the  case 
of  a  person  who  assumes  to  act  in  the  der- 
nier resort ;  because,  unless  he  is  answerable 
in  that  way,  he  is  answerable  in  no  way  at  all. 
8o  it  is  laid  down  bv  lord  Mansfield  ^  There- 
**  fore,  in  even*  li^ht  in  which  I  see  the  sub- 
'*  ject,  I  am  of  opinion  that  the  action  holds 
**  tmphaticalljf  against  the  goveruor^  if  it  did 
"  not  hold  m  case  of  any  other  person.  If 
*'  so,  he  is  accountable  in  this  court,  or  he  is 
"  accountable  no  where;  for  the  king  in  coun- 
''  cil  has  n«>  jurisdiction.  Complamts  made 
"  to  the  king  in  council  tend  to  remove 
**  the  governor,  or  to  take  from  him  any 
**  comnii?«Mon,  which  he  holds  during  the 
**  pleasure  of  the  crown.  But  if  he  is  in 
**  Engbnd,  and  holds  nothing  at  the  plea- 
"  sure  of  the  crown,  they  have  no  junsdic- 
**  tion  to  make  reparation,  by  giving  da- 
**  mages,  or  to  punish  him  in  any  shape  for 
**  the  injury  committed.  Therefore  to  lay 
"  down  in  an  Knglish  court  of  justice,  such 
**  a  monstrous  pro|x>sition,  as  that  a  governor 
'*  acting  by  virtue  of  letters  patent  under  the 
**  grrat  seal,  is  accountable  only  to  God,  and 
**  his  own  conscience ;  that  hs  is  absolutely 
*'  despotic,  and  can  spoil,  plunder,  and  affect 
"  his  majc«ty*s  subjects  both  in  their  liber- 
"  ty  and  property,  with  impunity,  is  a  doc^ 
"  trine  that  cannot  be  maintained .**• 

My  lords,  it  surely  cannot  be  contended  that 
there  was  not  an  excess  of  jurisdiction  in  this 
instance ;  I  shall  therefore  wait  till  I  hear  my 
learned  friend ,  before  I  argue  that  i>oint.  If  t!ic 
law  of  torture  had  ceased  before  general  Pictou 
ordered  it  to  be  indicted,  that  order  was  an 
excess  of  jurisdiction.  I  will  admit  to  my 
learned  friend,  that  if  general  Pic  ton  had  a 
power  by  law  to  inflict  the  punishment  of 
torture  in  any  similar  proceeding,  a  mere 
mistake  in  judgment  in  the  application  or  mis- 
application of  It,  would  come  within  the  in- 
demnity which  a  judge  might  fairly  claim.  But, 
if  a  judge  creates  a  punishment,  or' if  a  governor 
constitutes  himself  a  judge  and  inflicts  either 
a  known  or  an  unknown  punishment,  I  shall 
contend,  in  case  it  should  become  necessary 
in  reply,  that  it  is  an  excess  of  jurisdiction,  for 
which  he  is  liable  to  punishment. 

The  next  question  will  be,  whether  the  de- 
fendant, supposing  general  Picton  to  be  au- 
thorized to  inflict  torture  in  some  casQs,  by 
the  law  of  the  island,  must  not  show  tliat 
he  conformed  strictly  to  the  law,  by  which  it 
was  authorized,  and  whether,  if  he  is  unable 
to  do  so,  he  is  not  answerable  for  all  the  acts 
of  the  inferior  judge,  at  least  up  to  the  time 
the  punishment  was  inflicted  by  his  order? 
or,  in  other  words,  whether  the  governor  must 
not  justify  himself  under  the  laws  of  Spain 
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in  lite  Mine  manner  m  tlic  inferior  judge 
iiiukl,  and  ihow  lliat  lie  lias  tuLen  cut  that 
tiie  Uw  luu  been  corrccUy  Tulfiilcd  f  I  find 
tliat  Ihit  Ci)urt  always  enlcrlaiiis  (lie  quM- 
lion  whether  Courla  of  limilcd  jurisdiction 
have  strictly  confurmed  to  tlie  authority 
under  which  they  are  iinpuwcrcd  to  act.  Thai 
ia  laid  dDwn  by  lord  Mansfield  in  Fabrigaa 
and  Moktyn,  aad  !■  tlie  effect  of  Conner  v. 
Sahine.  Id  lliat  latt  caic  the  governor  did 
nothing  but  confirm  the  judgment  of  the 
Court,  and  yt\.  be  was  made  answerable  <ur 
this  as  an  exceeding  of  liii  juiiidiciion  i 
this  seems  a  case  ia  point,  as  far  as  it  goes. 
That  sencnJ  Picton  did  not  contbmi  to  the 
Spaniab  law  seems  clear,  because  no  defensor 
was  appointrd,  wliich,  according  to  that 
law  should  have  been  done.  The  sjw- 
cial  verdict  has  found,  that  by  the  Spaauh 
law  torture  could  Dot  be  indicted  for 
five  days  afler  it  ftas  ordered.  And  it  is 
also  found,  tliat  it  waa  governor  Picton's 
duty  to  limit  the  time,  place,  and  circum- 
stances of  the  torture,  iii&tcau  of  which,  he 
gives  a  general  order,  and  says  "  apply  the 
torture,"  leaving  every  thing  else  to  the 
discretion  of  the  judge  below.  lie  ii  there- 
fore responsible  for  every  act  of  that  judge, 
done  under  that  order,  and  for  no  dcfenioi 
being  appointed. 

Mr.  Justice  BayUy. — If  by  the  law  of  Spain 
torture  could  not  lie  carriM  into  effect  till 
after  the  expiration  of  five  days,  and  he  gives 
a  general  order,  is  he  answerable  for  any  Ining 


tliat  takes  pinee  between  the  ii 


Mr.  JVi»/a».— My  lord,  T 
cause  he  should  have  defined  the  time  and 
inanner  when  it  was  to  be  inHicted.  It 
is  not  unhke  the  case  of  commissioners  of 
Iwnkrupig.  If  they  think  proper  to  order 
Ihdr  mmisler  to  do  any  particular  act,  and  Iw 
conforms  to  the  letter  of  tlicir  order,  if  they 
hajre  not  limited  Lira,  as  they  ouglit  to  have 
done,  they  are  responsible  tbr  all  the  conse- 
<]uences  of  bis  conduct.  It  is,  in  lacl,  thcli  act 
as  much  as  it  is  bis. 

Lord  EUatioraigk.—"  Apply  the  torbit«" 
must  mean  apply  the  torture  according  lo 
the  law  of  the  island  in  such  caaei. 

llr.  NolaH, — Your  lordship  sees  that  torture 
was  applied  under  ttte  authority  of  general 
Picton's  order,  ani^ 

Lord  ElUntonmgh. — As  lo  the  right  of  or- 
dering it  at  all,  your  argument  ia  deserving  of 
considerable  attention ;  but  as  to  ordering  it 
within  the  time,  this  would  be  re<]uiring  more 
than  is  done  in  the  eiecution  of  any  minis- 
terial order  from  any  court  whatever. 

Mr.  Kolaa. — My  lord,  it  is  sufficient  for  me 
that  that  torture  was  intticted  in  consequetkce 
of  a  general  order,  which  was  by  reason  of 
that  generality  illegal. 

Mr.  Justice  Bayley.—'Yoa  had  better  apply 
ycuiself  totbalpuiul,l)Gcauicbeiiiay  nut  be 


liable  at  all  fur  any  tiling  Uiat  Bcgorral  bad 
done  within  the  five  days. 

Mr.  NiilaH.—lt  is  found  that  by  virtue  of 
the  order  given  hv  ilie  defendant,  Degurrat 
did  torture  this  girl;  upon  that  point  there  ia 
no  doubt;  but  whcllierthe  orJer  was  given 
KoA  the  punishment  inflicted  according  to  the 
formalities  of   the  Spaniih  law,  i»  anolbn 

Mt.  Justke  Barley, — Suppose  il  was  «- 
pressed  in  words,  that  at  the  expiration  of  five 
days  he  should  inflict  the  torture,  that  upon 
the  very  same  day  (and  consequently  before 
the  expiration  of  the  five  days)  Be^orrat  had 
inflicted  torture,  would  general  Picton  then 
have  been  responsible  i 

Hr.  Volan. — My  lord,  I  conceive  it  would 
come  strictly  witbinwbatltastsuted.  Iftha 
order  was  illegal,  and  issued  improperly,  then 
Begorrat  became  the  minister  of  the  partj, 
giving  inch  improper  order,  and  tlic  illegal 
principal  is  liable  for  tha  illegal  actsof  faii 
agcnL  It  ii  like  the  case  of  a  distress,  prior 
to  (he  statute. 

Lord  £JlniAprawJt.— -The  mal- execution 
of  a  ministerial  order,  improper  in  it*  terma 
cannot  make  the  person  ordenng  responsible. 

Mr.  Nolan. — According  to  the  cases,  Ihe 
party  eieculing  must  conform  to  the  order 

S'ven him, alihuugh irregular.  Iflieeven  m^y 
>  so,  the  pr'uicipal  must  be  answerable  for 
bis  acts.  Here  Ineorder  limits  no  time  as  bj 
the  Spanish  law  il  ought  to  have  dune.  But  il 
is  not  uecessai^  to  insist  upon  this  point.  lie 
is  answerable  for  the  torture,  if  intlicicd  un* 
deran  order  he  had  no  power  to  give,  and  be 
never  could  be  permitted  to  say, "  I  am  nut 
responsible  because  Ihe  punishment  was  in- 
flicted two  days  before  I  had  intended  it 
sliutild,  the  precipitate  infliction  have  oc- 
curred from  my  own  neglect  in  omitting  to 
specify  the  lime." 
r,  Justice  B*, 
might  have  rcvokedni 

Mr.  Nolan. — It  is  found  expressly  by  the 
verdict  that  it  was  applied  under  the  order. 

Lord  Elleaborvugk. — If  lie  had  no  power 
to  Jo  it  at  all  he  might  be  responsible. 

Hr.  .Noldii.— That  is  an*  of  the  poind  I 
humbly  submit  to  the  Court,  I  mil  it  Ibai  Ibn 
actual  infliction  of  torture  wm  by  virtue  of  an 
illegal  extrajudicial  order-  and  therefore  he 
who  gave  il  is  answerable  to  the  extent  of 
having  illegally  inflicted  torture,  though 
he  may  not  possibly  be  answerable  for  the 
illegal  mode  and  the  extent  in  which  it  waa 
applied. 

Mr.  Justice  Grmt. — Suppose  an  order  of 
execution  for  murder  on  the  day  fixed  by  the 
stattitc,  and  the  executioner  executes  Ihe  man 
the  day  before,  according  to  your  argument  tbe 
judge  would  be  aoswcraole. 

Mr,  JV»bn,^No,  my  lord,  undoubtedly  O0t> 
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hceiDK  tliere  thn  judge,  in  the  exMtition  of  his 
duly,  had  done  right;  but  lhoui;h  ihe  judge  is 
not  uiiwcrable  for  inch  m>  untimely  esMu- 
tioR  of  the  order  bj  hii  minister,  yet  ne  might 
be  Miverable  mnd  punishable  in  a  caw  r^ 
aerabling  iheprFMntune,  vtt.  for  iiniingthat 
geaeral  order  if  it  were  )iis  dul^  lo  preiuibe 
and  limit  the  mode  and  time  ol  puniahme&t 
in  hisordcr,  BnilifbyreaHinofauchomiiuoB, 
the  punislimenl  was  premiturclj  inflicted. 

Lord  mUitiorvugk. — If  you  My  lie  had  no 
uiUwrilf  to  iuuB  the  order  ai  ail,  then  every 
thiog  that  ii  dune  under  it  is  wrong,  and  one 
uoderataDds  jou;  but  tujiposiiiE  the  order 
to  be  kgat,  aod  that  tw  might  order  the  ap- 
}>Iication  of  the  torture,  tLcu  l)ic  fact  of  the 
order  bciag  eieculcd  by  the  ofEcer  earlier 
Iban  be  ought  to  have  executed  it,  is  an  error 
of  Ibe  officer,  not  of  the  judge. 

Hr.  Solan^iSj  lord,  I  have  sUted :  fint, 
thai  it  is  illefpl  beeauK  there  was  no  authority 
to  inflict  Ihe  torture,  antt  secoud,  that  even  if  be 


Id  ihotc  forms  which  ilic  Spanish  law  required. 
The  qciestion  which  yoilr  lordships  have  ptit  lo 
me  ii  beside  inyareucaent,for  Hatutmeslhit 
the  order  is  fonralTyaiid  substantially cari«ct 
according  to  the  Spanish  law,  whereas  toy  ar- 
ptnent  is,  that  it  is  quite  otherwise. 

The  next  and  last  point  upon  which  I  ihall 
trouble  yuur  lordships  is,  that  gcDeial  Picton 
Iwd^  under  the  king's  conmiuion,  no  power 
to  issue  the  order  lor  torture  at  all.  Your 
lordships  will  see  what  is  found  with  respect 
lo  this  point,  which  will  turn  uiateriall^  upon 
tlie  GODStmction  of  the  king's  coniniiuioo. 

Lord  £//eiiiorBu^A— There  arc  two  things ; 
there  is  the  commission  cran ted  to  Mr.  Nihell, 
as  chief  judge,  by  sir  llalph  Abercrombie, 
which  directs,  that  in  criminal  rases,  the  ap- 
peal should  be  to  the  governor,  and  then  there 
are  his  own  iostruclioDi. 

Ur.  Jfu&n,— Yes,  my  brd,ihe  special  ver- 
dict stales,  that  there  were  three  courts  10  the 
island  which  had  co-aqual  jurisdiction ;  that 
Ihey  were  entirely  tepualc,  liaviiig  tio  inter- 
ference with  each  utW,  and  that  no  appeal 
lay  from  one  to  the  other,  or  to  the  ^vernur 
from  any  uf  them.  The  jury  further  tind  that 
the  Court  of  the  govecnor  was  one  of  those 
courts  of  co-ordinate  jurisdiction.  After  the 
aurniniler  of  the  itUnd,  Mr.  Mihell  is  ap- 
pointed by  sir  Italph  Abercrombie  to  be  its 
judge,  and  under  the  instructions  he  obtains 
jurisdiction  over  criminal  cases  ;  and  so  far  as 
it  was  in  the  power  of  ihecummaodcr  in  chief 
tw  make  that  regulation,  an  appeal  lay  I'rom 
his  decisions  to  the  governor  in  criminal  mat- 
ters. But^  my  lords,  by  those  instructions  no 
appellate  light  was  gi>en^  wiien  any  case  was 
bet'oie  any  other  court;  if,  indeed,  any  other 
court  can  be  supposed  to  exist,  except  that 
of  the  chief  justice  after  its  creation ;  for  doubts 
may  be  entertained  whciliet  taking  these  in- 
sUiKtioua  tu  have  sufficient  ValiiTtlj  to  con- 


stitute ■  coart  the  ancient  tribnnali  wen  nM 
thetkby  taken  away. 

LoM  Enenborauglt. — What  are  yon  stalinifF 
Do  yuii  mean  the  iDsIruclions  lo  Mr.  Mihetl, 
or  the  king's  instructions  T 

Mr.  Kolam. — I  am  now  talkino  of  the  to> 
stnictions  to  Mr.  Nihell.     But  tne  main  ar- 

Simcnl  turns  upon  the  king's  inttrnctiona. 
y  the  instructions  to  Mr.  Nihell,  he  wu 
created  rhiefjustice,  and  had  juriidiclion  over 
criminal  uiallers,  and  an  appeal  was  given  to 
the  governor  Irom  his  decisions.  It  is  « 
separate  question  whether  this  court  of  the 
chicfjuslice  existed  after  the  iailnictions  given 
by  the  crown  to  general  Picton,  or  wiietlier 
those  of  sir  Ralph  Abercrombie  wera  not 
thereby  altogether  rescinded.  But  though 
it  be  Bssum«l  as  a  fact,  that  they  continued 
to  exist,  ret  they  did  not  give  the  defendant 
an  appellate  jurisdiction  in  oil  cases  aitd 
from  all  tribnnali  whatever,  but  only  aa 
oppellatejuriMliction  in  crimiual  cases,  which 
Iwd  been  origioallv  instituted  Iiefare  Mr. 
Nihell;  they  give  nim  no  jurisdiction  over 
Ihe  proceedings  in  another  court,  distincL  from 
that  of  the  chief  justice.  None  over  the  eoiirt 
of  tlie  alcalde  of  Uie  first  election.  Tour  lord- 
iliips  have  a  jurisdietion  hv  writ  of  error  over 
tlio  court  of  Common  Pleas,  but  you  faavo 
no  such  juriidiclioD  over  the  court  of  Exche- 
quer. 

&Ir.  Jnitice  Barley.— Nihell's  court  did  not 
act  at  all  upon  this  lubJeeL 

Mr.  Nolam, — No,  my  lord,  we  may  in  tnitli 
put  every  thing  rcipecling  bim  out  ef  the 
question.  The  case  (urns  entirely  upon  his 
majesty's  instnictioas,  which  are  dated  ]st 
June  inoi,  Ihey  are  found  to  be  re- 
ceived and  acted  upon  by  general  nclon, 
prior  to  inflicting  the  torture.  The  ftth  art!- 
tide  is,  "  It  is  our  will  and  pleasure,  that,  for 
"  the  present,  the  temporary  administratioti 
"  of  the  island  shoidd,  as  nearly  as  circura- 
"  stances  will  permit,  be  exercised  by  you  ae- 
"  cording  to  the  terms  of  the  capittilaiion 
"  hereunto  annexed,  in  conformity  to  the  an- 
"  cienl  laws  and  instilutions  that  subsisted 
"  within  the  same,  previous  to  Ihe  surrender 
"  of  the  said  islana  to  us,  subject  lo  such 
"  directions  as  you  shall  now  or  hereafter  n- 
"  ceivo  from  us,  under  our  signet  or  sign  ma- 
"  nual,  or  by  our  order  in  our  privy  councM, 
■'  to  such  sudden  and  unforeseen  emergencies 
"  as  may  render  a  departure  therefrom  abso- 
'*  lutelv  necessary  and  unavoidable,  and 
"  whien  you  are  immediately  to  represent  to 
"  one  of  our  principal  secretaries  of  state  for 
"  our  information.  But  it  is  nevertheless  our 
"  special  command,  that  all  the  powers  of  the 
"  executive  government  within  tlie  said  island, 
"  as  well  civil  as  military,  shall  be  Veiled  in 
"  yoD  our  governor,  or  in  the  jiersoh  having 
"  the  government  of  the  said  island  for  the 
"  lime  being,  and  that  such  powers  as  wefe 
"  heretofore  exercised  by  any  person  nr  prr- 
I  "  SODS  separately,  or  in  cof^unctian  wilb  ibe 
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■•  governor  of  tb«  uid  ialuid,  ihall  belong  , 
»  solely  to  you  our  goveraor,  or  to  the  )»eraoii  | 
"  having  the  governnient  of  the  uid  island 
"  for  the  lime  being." 

My  lurds,  tliis  clcBrly  refers  only  to  the 
executive  powera  of  government.  His  ma- 
jesty hereitates  whal  powers  he  mesna  to  g;ive 
to  the  govcrnur  is  bis  personal  representa- 
tive, touching  the  executive  functioua  of  the 
crown ;  that  if  helher  separately  or  conjointly 
cierciied  previous  to  inc  lurrender  of  the 
island,  they  should  belong  to  the  governor 
alone.  Next  comes  a  qualificstion  which 
«hows  that  they  refer  to  tne  executive  part 
of  the  govcrnmeDt  because  it  says,  "  And 
*■  it  is  our  will  and  pleasure,  that  all  such 
"  public  acts  and  judicial  proceedings,  which 
"before  the  surrender  of  the  said  island  to  us, 
•<  were  in  the  name  of  his  Catliolic  majesty, 
"  shall  hencefutth  be  done,  issued,  and  pci^ 
"  formed  in  our  name."  Then  the  7th  arti* 
cle  is,"  It  is  our  will  and  pleasure,  that,  for 
**  the  present,  and  until  our  further  pleasure 
*■  shall  Ik  signified,  the  same  courts  of  judi- 
"  calure  whKh  subuated  in  the  said  island 
"  previous  to  the  surrender  thereof  to  us,  shall 
"  for  the  preseol,  be  continued  in  the  eier- 
"  ciseofall  the  judicial  powers  belonging  to 
"  them  in  criminal  and  civil  cases,  and 
"  that  thev  shall  {proceed  according  to  the  laws 
■*  by  which  the  ssid  island  was  then  governed; 
"  and  that  such  judicial  powers  as  previous  to 
"  the  surrender  of  the  said  island  to  us  were 
"  exercised  by  liie  Spanish  goveraor,  shall  be 
"  exercised  by  you,  our  govemor,inlike  manner 
"  as  the  same  were  exercised  previous  to  the 
"  surrender  of  the  said  island."  So  thai  your 
lordships  see  that  this  Tth  article  refers  parti- 
cularly to  the  judicial  power  pven  to  the  |i»- 
vemoT.  It  is  found  by  the  spcdal  verdict, 
that  those  judicial  powers  which  the  governor 
bad  prior  to  the  surrender  of  the  island 
were  not  powers  in  the  nature  of  an  appel- 
late jurisdiclbn,  but  those  of  an  original 
courL  It  is  also  found,  that  general  Picton 
had  not  the  cognizance  of  this  cause  in  his 
cotirt  as  governor,  but  that  it  was  Itefore  aiio> 
tber  tribunal  in  tbeisland.nainelf,  the  court  of 
the  alcalde  of  tlie  first  election.  The  conse- 
<}(ience  is,  thai  his  interference  was  eomm  no» 
JmUet,  the  jurist]  iction  ofthe  tvrocourts  being 
MMirdinate.  Your  lordships  silting  here, 
cMild  not  take  notice  <rf' an  interlocutory  order 
ofthe  court  of  Common  Pleas,  nor  inaJiB  any 
Older  thereupon.  His  m^esly'a  instructions 
specifically  suit  expressly  give  general  Pictoii 
no  other  judicial  power  than  the  Spanish  go- 
vernor hud,  and  the  Spanish  governor  had  no 
power  to  interfere  in  a  cause  which  was  before 
anolherjuriHliclion. 

But  it  may  be  argued,  that  this  was  a 
tnalter  of  necessity,  Because  there  was  no 

Cower  of  intlictin^  any  specific  punnfament 
y  the  law  of  the  island  without  an  a^ipeal  to 
theaitdieiKe  of  Caraccas.  The  cases  or  appeal 
to  the  Caraccas  were  cases  of  punishment  ef  a 
very  peculiar  nature — torture,  death,  whip- 
ping by  the  cotiiniuD  hangman,  which  rea- 


der* ■  man  for  ever  infatnons,  and  olhal 
heavy  punishments.  But  I  may,  fur  argtH 
mcnt's  sake,  take  it  for  granted,  that  an  a^ 
peal  lay  in  all  cases  to  the  audience  of  C^ara^ 
cas.  My  learned  friend  must  then  contend,  that 
by  taking  away  the  court  of  appeal,  the  appct 
late  jurisdiction  devolves  upon  another  court 
without  anv  express  authority  from  the  cnmra. 
Your  lordsnips  nave  a  Jtiristlictioh  as  a  eotirt 
oferror  over  the  court  of  Common  Pleas,  hit 
if  that  jurisdiction  were  taken  away,  can  it  b« 
said  that  fx  ntceaUatt  rd  the  court  of  chan- 
cery or  some  other  court  would  have  it  7  Ttit 
iurtsiticlion  ofthe  court  of  audience  is  ab^ 
lished,  does  it  therefore  follow  that  some  other 
person  is  to  have  Its  judicial  functions  T  la  itfc 
justification  for  any  man  to  say,  as  a  matter  Of 
necessity  is  civil  governnient,  I  undertook  to 
execute  a  punishment  in  lien  of  another  per- 
son, by  virtue  of  an  authority  which  hs^  nrit 
devolved  upon  me,  and  for  which  the  kirw^ 
commission  gave  me  no  warrant  whatever  f 

Ur.  Justice  Baytey.'-'titK  king's  coniroia- 
sion  vests  ia  him  the  complete  eiecutiffe 
power. 

Ur.  Katam.^-'SiA,  my  lord,  as  tt  respects 
the  point  before  us ;  for  It  is  found  that  this 
order  must  be  given  by  the  judge,  or  it  caonot 
be  made  at  all. 

Mr,  Justice  Bajrf^.— The  jndge  must  I* 

Mr.   Koln This   ii    found,   that  the 


himsel 


Hr.  Justice  X<  AbM.— No,  aaf  ta  gotermr. 

Mr.  Justice  Aayln.—TheSpanishgoverfKk 
had  not,  because  the  audience  of  Cataecaa, 
perhaps,  were  an  executive  power  over  Um, 
they  wen  ta  see  the  proceeding)  tnd  coofinn 
the  senlence. 

lit.  Veba.— -Thcj  were  a  conrt  of  appeal, 
and;  only  a  court  of  appeal,  which  m]r  learned 
friend  would  not  deny,  because  it  ia  fmind 
by  the  special  verdict. 

Mr,  Justice  Bqy^._I  da  not  take  the 
audience  of  Canccas  ta  be  a  court  of  appeal, 
but  a  court  to  confirm  or  annul  the  sentence. 

Mr.  Justice  Le  BJeae.— The  torture  wu 
not  to  be  inflicted  till  the  order  wasconfinMd 
by  the  Court  of  the  Caraccas. 

Mr.  ffarri*M,~-{reads  fRmiapeeial  veidici] 
"  Fromwhicbcoiut(theaudieiNeafCaraccai]L 
"  an  appeal  lay  in  such  cases  to  the  king  of 
"  Spain  and  coimcil  of  the  Indie*  at  Uatfid  ; 
"  and  that  previous  to,  and  up  to  the  time  ^ 
"  aurrenilerinE  the  islaiid  as  aforesud,  it  was 
"  necessary  by  law,  in  all  cue*  in  which 
"  any  sentence  whether  interlocutory  orfinal, 
"  was  pronounced  hf  >ny  of  the  aforesaid 
«  courts,  in  the  island  of  Trinidad,  by  which 
"  any  party  aecused  was  adjudged  to  the  io- 
"  fliction  of  corporal  pnnishmeat,  socta  ta 
"  death,  or  whipping  by  the  common  huc- 
"  man,  or  of  totturo,  dial  such  senience  ^U 
"  thuiiflh  not  appealed  ■gainst)  could  no^  ac- 
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Mrfding  to  tlie  l«w  Uicn  ejirting  Inlhe  Mid  I  MMirt  *   were  ihcy  perioni  composiDg  lli 


•*  island  of  Triniilwl,  be  curried  into  csecution 
"  onli)  Ihtl  ■enlence  hul  been  ttaiisniiUcd  to 
••  tin  superior  tiitMinal  of  the  niyal  audience 
•<  ot  Ilia  Careceu,  tor  iti  conArmation  or  re- 
"  jectioD." 

Ur.  TfoIsK.— Your  lordthips  tee,  that  il  is 
called  Ibe  -  tuperior  tribunal;'  Tile  prBsent 
caw  haa  no  nkenblancc  to  thai  of  an  cvxa- 
tive  power,  carrjio^  into  execution,  or  ip- 


guvcrnincnt,Dr  were  thfj'  a  judici 
body! 

Mr.  ATufan,— They  aie  a  judicial  body. 

Mr.  SttpitH — They  were  liulh;  they  bntl 
bolb  jiKliool  aiid  eiecutive  aulbority. 

Mr,  Woinit.— The  pnnclpal  part  of  the 
Court  constiicd  of  judgei,  who  must  be  iicr- 
sont  qualified  and  ronTersanl  in  the  law. 
llie  appeal  la;  from  their  dcciiuon)  to  tli« 


Cing  *  teulenco  given  by  a  conipelent  Iri-  |  yr^„„  ■^J^  council.    I  am  nire  the  audience  of 
al  ;  itia  the  governor  inleircriiig  in  the  ,  j.,  °  ...  


was  not  I  he  c 


midalof  lb«pi«*w'nS.«''df''4ju'lsc«]oins    Tho»ireroy  of  thcCuraccas  was  the  rxecu. 
>  itvlkial  aclinonlerine  wuatiliall  bedanc    ,:„    enmmar-     thi-    Hnnplliiti-     iuriMlicliDi 


a  jtidicial  acl  in  ordering  what 
when  the  oriuul  judge  had  made  no  order. 
II  il  not  by  virtue  of  nil  eieculive  power,  it 
it  as  a  judge  that  be  interfere*. 

Mr.  Juatke  aay(tf/.-Tb«  judge  of  the 
place  appliM  to  him  and  telli  liiai  it  i*  proper ; 
and  Ibcretbra  be  do«  not  act  of  bi»  own 
mere  motioD. 

J^Hd  JEBeoiorwif*.— SuppoMuj  you  lue- 
cecd  in  ihowing  he  had  no  judicial  power, 
bai  he  not,  under  the  kiog'i  inttniclioni,  tlie 
CMCUlivB  power?  was  he  not  autborizcd,  tiy 
thoae  iiistnictiona,  to  confirm  this  lenience  J 

Mr.  i3oUmi^\  conceive  not;  he  baia  judi-    such 


live  governor;  the  appellate  juriMlictioB 
called  the  Royal  Audience  of  Caraccas,  was  the 
council  of  which  the  viceroy  made  one.  In 
militaiy  caiei  lie  had  much  greater  jiins- 
diction ;  but  in  citiI,  he  was  no  more  then 
one  of  the  judges ;  therefore  the  juiiadiciion 
of  the  audience  of  the  Camccas,  so  far  as 
respected  the  i*hnd  of  Trinidad,  was,  in  effcer, 
strictly  apnellaie.  What  shows  this  deciuvely 
is,  Uial  tney  never  attempted  to  eiecule  a 
\,  but  sent  it  back  again  to  the  iiland; 


Lord  f^/rnlwrniifA.— But  still,  were  tfa^ 
not  the  executive  eovernment,  acting  upon 
such  a  iitttjcct  as  the  ptivy  council  here  ac^ 
and  where  legal  characters' alwayi  attend!  I 
have  myself  the  honour  to  attend  as  a  privy 
councillor,  hut  I  do  not  attend  as  a  judge; 
part  of  the  cicculivc  gnvc— 

— -—-;—---.-■_    ^^ -    ,     ,  I  mem;  ine  lora  chancellor  aud  other  per$i>u> 

your  attention  to  that,  became  it  is  Ihe  uioil    .^^^^^^  ^^^  ,      ,  ehartctcrs  appear  tlirrc  as 
presiini'  part  ot  the  argumcni.  ,.  „  ^„„n.-ii  ..ri.ir^.i..iv.  ■.■  mlvii*  i.im  in  Hie 


ual  power  eipresily  by  thoie  instructions ; 
and  It  is  absurd  to  suppose  that  be  bad  the 
further  pnwcr  of  coofirniing  his  1 


Hincil  of  his  majesty,  lu  advise  him  in  llic 


Mr.  flo/na.— Where  the  crown   give*  by  I  adminislnition  of  the  executive  govcmniCRt. 
Mr.  A'o(fl«.— Yei,  my  lord.   If  one  of  your 
lordsliips  sitting  in  a  court  uf  Oyer  and  Ter- 
miner, was  to  entertain  a  doubt  upon  a  case, 
_  o  —       .1-    ■  and  was  to  tcserve  the  point,  and  it  were  po»- 

SGiil,  that  you  have  jiiccccciled  iii  citablishiiig  ;  ^^]^■^f.  ^jj^j  ^1,^  ](,„]»  of  the  privy  council  were 
■    ■   '      had  no  judicial  power  beyond  what    ^  ^^l  ^^  decide  tlic  quc&tion,  in  a  parlirul 


commission  to  Ihe  suhji 

power,  it  csnnol  be  extended  but  Lj  some 

other  act  of  the  crown. 

Lord  ElUnhoraugh.—Aisamtig,  for  the  pre 


tlic  governor  had  before,  and  thut  ih 
cnce  of  Caiaccas  could  not  be  appcalnl  to ; 
doci  iiul  Ihc  power  of  the  audience  of  Carac. 
cas  Iwconic  vested  in  him?  is  there  not,  in 
those  instnictions,  a  direction  that  he  shall 


"'^*"^"""  "*"  ""  "'""    llie  nrivv  council 
esercise  all  the  powers  of  the  execulive  go-  .     i^'^^n^,?"  ^j' 
■remmcnt  which  had  been  eserciswl  before  f    ""il"'*"^'  '"<": 
and  is  not  the  confirmation  of  the  sentence  a 
branch  of  the  executive  pgwci  exercised  in 
this  country  ? 

Mr.  Aii/aii.— Thii  is  not  aconfirmatiOD  of  a 
sentence  of  the  court  below,  but  an  original 
order. 

lAird  EUenhoTough.—li  il  not  what  the 
audience  of  Csraeeas  did  before  ?  and  did  the 
audience  of  Caraccas  exercise  il  as  a  judicial 
body,  or  as  a,  part  of  the  executive  govern- 
ment? I  am  not  giving  any  opinion  now; 
but  I  wish  you  to  apply  yourself  to  that. 

Mr.  JWon.— There  is  no  doubt,  that  tha 
Court  of  tlie  audience  of  Caraccai  had  do- 
lliinc  but  an  appcUute  jurisdiction,  or,  at  least, 
■cleil  ill  such  cases  as  a  judicial  body. 

Lord   ElltKU>ntish,~i}i   whom  did    they 


I'ay,  ttial  would  be  a  coie  in  point,    llut — 

Lord  EtUnhoroui^k.—'Xhn  never  could  be 
done  after  the  judicial  body  have  done  its 
duty,  and  are  Juncii  vfficiu ;  it  is  referred  to 
the  privy  council  to  ratify  or  mitigate  par- 
ticular penal  jiidgnients;  and  whcllierlhcy 
do  ratify  thcni  or  mitigate  them,  do  Ibcjr  do 
il  in  a  judicial  character,  or  aa  a  bnncli  of  the 
eiccutive  government?  thou^ih  many  other 
topics  are  extremely  interesting,  this  seems 
to  me  to  preis  the  most. 

Mr,  AWdn.— I  take  it  for  granted,  the  ei- 
ecutive power  had  authority  to  put  in  force 
any  sentence  the  inferior  court  slKudd  pro- 
nounce; but  that  would  not  give  that  power 
a  right  to  pronounce  a  scDlence,  instead  of 
putting  one  in  force. 

Mr.  Justice  Baylcg. — It  is  ratliCT  to  allow 
il  to  be  put  in  force. 

Mr.A'o/iiii. — Willyourlordsbippcnniitnelo 
observe,  that  if  a  judgment  was  pronou need 
by  Bcgorrat,  which  llie  jirivy  council  coulil 
liavc  advised  his  roajctty  to  put  in  cxct  uliun, 
general  Pkiou  might  have  a  limilu  guwct  ol 
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duing  so  ?  but,  I  tay,  the  priy^  council  would 
have  no  rieht  to  pronounce  a  judgment  in  any 
case  like  tikis. 

As  it  is  found  by  the  verdict,  the  court 
below  was  to  pronounce  the  sentence,  and 
then  that  sentence  was  to  be  transmitted  to 
what  is  expressly  found  to  be  the  Court  of  the 
royal  audience  of  the  Caraccas ;  and  the  Ian* 
guage  of  the  special  verdict  is,  that  such  sen- 
tence could  not  be  carried  into  execution  until 
it  had  been  thus  transmitted  to  the  superior 
tribunal  of  the  royal  audience  of  Caraccas, 
fur  its  confirmation  or  rejection.  So  that 
your  lordships  see,  it  is,  in  all  its  parts  and 
forms,  a  judicial  act.  The  court  below  pro- 
nounced the  original  judgment;  and  Uie 
court  above  had  a  power,  in  all  cases,  of 
confirming  or  rejecting  it;  and  then  it  was 
referred  back  to  the  executive  government  for 
execution.  Now  here  is  directly  the  reverse 
of  such  a  case,  for  Bcgorrat  did  not  pronounce 
the  sentence. 

Mr.  Justice  Le  B/anc .^No,  instead  of  pro- 
nouncing it,  he  gives  his  opinion  what  ought 
to  be  done. 

Mr.  Nolan. — ^He  goes  to  general  Ptcton  to 
obtain  |)ower  to  inlict  torture,  who  makes 
his  order  accordingly;  that  is  not  merely 
(giving  his  opinion  nor  carrying  into  effect  the 
judgment  of  another  court,  but  passing  his  own. 

,  Lord  Elknbarough.-^The  judgment  of  the 
Court  is  liable  to  an  appeal  to  the  audience 
of  the  Caraccas,  in  an  interlocutory  stage  of 
the  proceedings;  for  the  purpose  of  inflict- 
ing this  torture,  they  applied  to  general 
Picton,  considering  him,  under  this  commis- 
sion, as  standing  in  the  place  of  tlie  audience 
of  Caraccas,  not  to  confirm  the  judgment, 
but  upon  an  interlocutory  proceeding;  I 
wish  you  to  consider  the  instructions,  and 
see  if  it  is  not  a  branch  of  the  executive 
power :  that  presses  upon  me  more  than  any 
thing. 

Mr.  No^an. — I  take  it,  that  all  interlocu- 
tory proceedings  in  a  cause,  must  be  pro- 
nounced under  a  judicial,  and  not  an  ex- 
ecutive function. 

Lord  EUenborough. — The  torture  was  not 
to  be  inflicted  without  such  sanction;  but 
the  question  is  (and  that  depends  upon  the 
law  of  the  particular  place),  whether  it  is  an 
executive  or  judicial  act 

Mr.  Nolan, — ^There  is  not  the  least  question 
upon  the  fact.  I  admit  I  am  bound  by  the 
special  verdict ;  but  there  is  not  a  question 
that  it  is  thereby  found,  that  the  royal 
audience  of  the  Caraccas  acted  as  a  judicial 
liody,  and  not  as  an  executive  power. 

Lord  Ellenhorough.  —  Wc  hear  of  the  go- 
vernment of  the  audience  of  Caraccas,  but 
by  whom  it  is  executed  we  are  not  informed. 

Mr.  Nolan, — By  the  viceroy,  as  to  the  exe- 
cutive part;  and  as  to  the  judicial  part,  by  the 


audience  of  Caraccas.  I  slio^ld  say,  in  this 
country,  tlial  any.  sentence  pronounced  pre* 
ceding  the  final  judgment,  was  a  judicial  act 
of  some  judge  in  the  cause;  but  tliat, 
as  soon  as  final  judgment  was  pronounced, - 
their  functions  cease,  and  the  carrying  the 
judgment  into  execution,  became  the  act  of 
the  executive  power.  Here  it  is  found,  that 
Begorrat  having  doubts  respecting  his  power, 
pending  a  cause,  to  inflict  torture,  applies  to 
the  ^vcmor  to  determine,  as  may  appear  \o 
him  iust ;  and  that  the  governor  havmg  pe- 
rused and  considered  the  proceedings,  directed 
the  notary  to  record  among  those  proceed- 
ings, so  as  to  make  it  part  thereof,  the 
order,  «*  Apply  the  torture,"  &c.  It  is  idto- 
gether  a  judicial  act,  and,  as  such,  is.  re- 
corded in  the  judicial  proceedings.  Besides, 
the  dcfendanrs  counsel  have,  throughout  the 
whole  of  the  prosecution,  asscrtcu  the  de- 
feudant  to  have  acted  as  a  judge,  and' relied 
upon  that  very  fact  as  a  defence  for  him,  and 
claimed  protection  for  him  as  such,  from  the 
rules  and  principles  of  law,  which  refer  to  the 
case  and  conduct  of  judges. 

Mr.  Justice  Grose, — That  is  my  doubt, 
whether  it  may  be  considered  like  the  case 
of  our  privv  council,  ordcrin]g  i>ersons  to 
be  executed  after  trial  and  sentence  pro- 
nounced. 

• 

Mr.  iVb/an.-— The  king  and  coimcil,  who 
advise  upon  the  execution  of  the  sentence, 
do  not  order  an^r  thing  to  alter  the  sentence. 
In  fact,  the  privy  council  have  no  juris- 
diction over  the  matter.  It  is  in  his  majesty 
who  has  it,  and  he  cannot  alter  judicial  .pro- 
ceedings. The  king  puts  the  sentence  in  ex- 
ecution, and  resorts  to  his  privy  council  for 
advice,  how  far  he  may  extend  his  royal 
mercy,  or  is  compelled,  ia  duty  to  his  sub- 
jects, to  put  it  in  force. 

Mr.  Justice  Bapley, — ^Then  that  introdilbes 
another  point,  whether,  in  what  he  has  done, 
he  has  complied  with  the  necessary  form :  the 
judse  ^ves  his  opinion  that  the  torture  ought 
to  be  inflicted,  you  say  he  has  not  given  it 
as  an  order,  but  an  opinion ;  and  what  general 
Picton  docs  is  to  confirm  that  sentence. 

Mr.  Nolan. — With  great  deference,  my  lord, 
tliat  does  not  alter  but  strengthens  my  obser- 
vation. Supposing  it  was  the  duty  of  the  judge 
to  pronounce  the  order,  he  says,  I  have  no  au- 
thority to  pronounce  it,  you  the  governor  must 
!  pronounce  it;  and  then  the  executive  imwcr 
■  assumes  the  fiinction  of  the  judge,  and  pro- 
nounces a  judicial  order  in  a  judicial  case.  He 
[  cither  has  authority  to  do  this,  and  then  it 
must  be  by  virtue  of  judicial  powers^  or  he 
has  no  authority,  except  to  asscut  to  a  judicial 
order  regularly  and  formally  pronounced,  and 
here  having  assented  to  the  application  of  tor- 
ture without  such  an  order^  that  would  be  not 
less  illegal  and  punishable  than  he  is  upon  my 
original  supposition.    The  privy  council  have 
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■opowerDvcracMninoiilkWJudgmcni;  itii 
Iha  kiDg.  Tha  Torin  ii  in  the  appeodii  in 
IHtrfr'***"'*  CMUinantariei :  "  It  it  his  ms- 
••  jftlj'i  conuBand  that  eiacutian  of  tho  uid 
f  MnteoM  uimn  tbem,  tha  said  Charlei  King 
"  wid  Uanr  amilb,  be  reapiied,  unul  his  ma- 
•I  ioatj's  plaaiure  luitching  them  t>«  fnrthci- 
"uown."     It  it  enliraljr  hlim^featT'iaeli 


■[5G8 


__  __— ,  »  fcr  to  •x- 

tand  hiB  Kjal  marcj  with  rcipact  la  tbf  a>- 
aeulion  of  lb«  leDleDca. 

Lord  ZUnioTD^L— Ha  variei  the  len- 
teocc,  that  if  dnrly  a  part  of  the  exectUivc 
power. 

Uu  Solan.— Vy  lord,  I  tpmlc  with  the 
mateM  deference,  upon  the  authority  of  lord 
P^e,  that  the  cmwB  casnot  alter  the  nd- 
fCKc  nTllic  law. 

Lord  £timhrew£t.— By  what  authority 
doai  the  crown  eierciM  a  right  to  change  the 

Ciititneiit  t  In  manv  initancci  the  king 
changed  the  punishment ;  in  high-irc^ 
■on,  by  law,  the  punitbioant  )■  hanging ;  in 
Uw  caM  of  lord  l^vat,  the  lenteaee  wai 


Hr.  ^ofav.— With  MbniHioa,  the  king 
4oM  not  cbange  it,  in  cmc*  of  tugb-tieaaon 
the  partj  it  tobe  beheaded  only. 

Lord  EUtMtonMgk.—Vo,  xtol  to.  I  have 
lad  the  miifarturM  to  prooounce  Ibat  len- 
Mico,  which  ii,  thai  the  parly  ihall  be 
iHMMd  hf  tha  aeek,  bat  not  till  be  be 
da«ir*B((etbir  with  mangF  horrible  cucuib> 

Hr.  Nbiaa.— After  that  the  head  ii  lo  be 
■evered  from  tlic  body ;  ilic  king  therrfure 
duel  not  lubslitute  a  new  punj^nnicnt ;  lie 
oaly  reinili  s  part  of  the  original  judgment, 
namely,  every  thing  but  the  behcaJding.  In 
tha  ewe  of  lord  Fcrren,  the  point  was  very 
nach  ditputed,  and  tbiit  ii  an  authority  for 
Bm;  tie  waa  lianged.  The  pierwaiive  of  re- 
mitting part  wu  at  one  time  mucfi  doubled. 

Lord  Etlatborovgk.—Tttn  was  a  puniih- 
nunt  for  felony,  but  in  the  com  of  higli-tres' 
■on  there  are  certain  tuperadded  teveritic). 
I  with  we  had  had  more  information  with  re- 
Meet  to  the  constilulion  of  Ibe  audience  uf 
Caraccai ;  are  they  called  the  Audience  of 
Canccaa  for  tlie  purposes  of  gOTcrameni,  or 
only  for  judicial  purpotei  ? 

Hr.  Nolan.'^Oaiy  for  judicial  piirpoiet,  T 
have  no  objeciion,  if  your  lordstiip  has  the 
leaitdoubt  upun  Ihal  point,  that  the  ape- 
cial   verdict   be   amenaed  according  to  the 

Hr.  Juitice  Le  Blanc— Thty  will  not  ^rec 
to  thai,  and  therefore  wc  cannot  do  it. 

lArd  Elknboraugh.— In  the  view  I  take  of 
M  at  this  moment,  the  Judgment  of  the  Court 
may  turn  upon  that  point. 

*  Nov  altered  b7  Sutule  94  Gn.  IIl.c.  140. 


Mr.  Justice  le  £Iaiie.— But  you  do  not 
agree  about  Ihat 

Ur.  XUo*.— I  believe  it  was  understood  b; 
ni  both,  to  Hva  hit  lordihip'a  liine  at  Niti 
Priu^  that  all  the  Spanish  lawa  which  were 
in  thii  country  thouul  be  coDudercd  aa  given 
in  evidence^  isi  if  there  wac  any  doiibl,  re- 
ference ibould  be  bad  U  a  eompetent  trifaunal 
to  datermhie  bow  the  lact  was.  I  belie**  tliit 
letiea ;  I  can- 
.  . .      ,.  n  the  preiCQl 

cue,  to  ioiure  the  eonviciioD. 

Ur.  JuttJce  Le  Blaae, — Will  it  appear  bjr 
any  book  in  your  poateiaionT 

Ur.  Garrow.— Yet,  my  lord  ;  I  think  it 
will  appear.  There  wa*  but  one  inMancc 
produced  upon  the  renim  to  the  Manduwit 
in  which  torture  bad  been  inflicted.  I  take 
it  thatlbf  audienreof  Caraccuhadno  mora 
authority  to  origintle  an  order  lo  be  eiecutcd 
in  the  Island  of  Trinidad,  than  ^our  lordship, 
previous  to  the  cession.  The  order  that  the 
court  origiDally  pronounced,  could  not  be  exe- 
cuted till  it  was  sent  to  the  audience  of  Ca- 
raceat ;  then  it  vrat  lent  back,  and  the  eaecu- 
tin  power  in  the  Iilaud  eieculed  it. 

Hr.  Sobw, — If  your  lordnhip  hasanydoubt 
■bout  it,  that  pmntnaj  be  reserved,  to  we  how 
the  bet  was. 

Ur.  Juttice  Le  Blanc— Hoi  that  will  not 
answer  my  lord's  doubt. 

Hr.  Justice  Bay/qr.— Thai  make*  it  alnsosi 
a  mere  matter  of  form. 

Lord  EUenlortmgk. — It  it  not  ciactly  mat- 
ter of  form,  it  teems  to  lic  iiiipartant  aa  to 
ttie  atitlwrily ;  wlien  the  qucttioa  becomes 
to  nice  at  tiiia,  whether  a  man  who  was 
so  near  being  right,  be  legally  guilty  I  llic 
case  tiaving  been  purged  of  nwlir^,  it  will  be 
necetsaiy  lo  see  whetlier  liis  conduct  wa* 
ttrii:tly  confuniuble  to  the  laws,  and  tlial  will 
very  qiiich  depend  upon  whether  it  was  an 
act  of  the  executive  government,  fur  if  it  was, 
the  probability  in  that  he  was  correct,  I 
should  wish  lo  have  furtlicr  information  whe- 
thcr  the  audience  of  Canccat  is  the  executive 
government. 

Ur.  Stephen,— Tdy  lord,  I  am  nnl  at  tliia 
moDicnl  able  tu  recollect  any  part  of  the  evi- 
dence upon  the  trial  that  would  answer  tliat 
question.  With  regard  to  the  fact,  however, 
at  it  hat  been  italed  by  Ur.  Garrow,  that 
this  court  of  the  roval  audience  of  Caraccae 
had  only  a  judicial  chiiracler,  and  bad  no 
original  power,  T  must  beg  leave  to  deny,  from 
s  case  that  came  within  my  awn  knowledge, 
a  case  that  came  from  this  very  Island,  and  in 
the  instance  of  tliit  very  defendant ;  nanicljr, 
Ihccaseof  Barry  and  Uawson,  in  the  year  1301. 
Tlierc  had  been  an  appeal  t'roip  the  decree 
of  the  Spanish  governor  of  Trinidad,  wlu 
had  di«poitc»»od  Qie  plaiiitiff  of  hi*  property. 
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and  put  a  creditor  in  possession ;  DawMn  the 
creditor,  was  brought  by  appeal  before  the 
royal  audience  of  Caraccas,    who  certainly 
had  a  judicial  right,  though  I  believe  at  the 
same  time  possessing  a  political  character ; 
but  by   the    royal    audience   of    Caraccas, 
a  decree  was  pronounced  upon  that  appeal, 
affirming  the  judgment  of  the  Spanish  gover- 
nor Chacon ;  the  party  dispossessed  appealed 
to  the  council  at  Madrid,  which  is  the  court 
of  appeal  in  the  last  resort  from  decisions  in 
the  Spanish  colonies,  and  there  there  was  a 
sentence  reversing  both  the  former  sentences, 
but  referring  to  the  audience  of  Caraccas,  and 
addressed,  as  well  as  my  memory  will  serve 
ue,  to  the  viceroy,    directing  them,  upon 
fiarry,  the  appellant,  giving  security  to  the 
royal  audience  of  Caraccas,  that  they  should 
reinstate  him  in  the  estate  of  which  he  had 
been  dispossessed  in  Trinidad :  this  sentence 
of  the  council  was  antecedent  to  the  con* 
<]uestof  the  Island.  The  appellant  (Barry)  ap- 
plied to  the  royal  audience  of  Caraccas  early 
enough.     The  conquest  having  intervened, 
the  course  was  that  prescribed  by  the  royal  de- 
cree, that  he  should  give  security  in  the  court 
of  the  royal  audience  of  Caraccas,  and  then 
having  certainly  complied  with  that  request, 
he  came  over  with  their  authority  to  be  re- 
stored to  the  estate ;   upon  his  presenting 
that  order  to  governor  Picton,  he  very  natu- 
rally said,  "  This  is  addressed  to  the  royal 
audience  of  Caraccas,  I  have  nothing  to  do 
with  it  '^    Upon  which  Barry  petitioned  the 
privy  council  here,  and  their  lordships  consi- 
derctl  it  to  be  (the  audience  of  the  Caraccas 
being  tx  nec«Mi<a/«  possessed  of  no  authority, 
political  or  civil,  and  this  having  been  prior  to 
the  conquest),  in  justice,  a  decree  of  which  the 
party  was  entitled  to  have  the  benefit,  and 
that  general  Picton  was  the  person  to  exe- 
cute that  which,  by  the  form  of  the  decree, 
should  have  been  executed  by  the  royal  au* 
dience  of  Caraccas,  and  an  order  was  made 
upon  general  Picton  to  execute  it.    It  came  a 
second  time  before  them,  because  he  in  conse- 
quence of  the  parties  having  permitted  the  rents 
and  profits  to  be  received,  had  directed  some 
accounts,  in  order  to  ascertain  what  the  secu- 
rity ought  to  be,  and  then  Barry  being  put 
in  possession,  Dawson  applied  to  their  lord- 
ships at  the  cockpit,  stating,  that  the  governor 
had  exceeded  this  order,  and  their  lordshipa 
were  of  opinion  that  he  was  strictly  and  li- 
terally to  carry  the  order  into  eflect.    My 
learned  friend  Mr.  Dallas  and  myself  were 
both  in  it,  and  therefore  as  far  as  that  autho- 
rity goes,  I  apprehend  my  learned  friend,  Mr. 
Garrow,  was  incorrect  in  what  he  stated  with 
respect  to  the  power  of  the  audience  of  Ca- 
raccas. 

Mr.  Garrow. — ^The  Court  will  do  me  the 
justice  to  say,  1  did  not  assert  it  with  any  posi- 
tiveness. 

Mr.  ^ofan.— Thatcasedoes  notappear  to  me 
totoucb  the  question  before  the  Court;  itwts 
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an  appeal  from  the  audience  of  Caraccas,  the 
council  sent  back  their  sentence  to  the  au- 
dience of  Caraccas,  with  an  order  to  execute 
it  by  the  proper  officer.  Tliat  was  a  judicial 
act,  and  nothing  more  than  what  occurs  in 
the  case  of  a  Writ  of  Error  brought  into  thi^ 
c<iurt,  from  the  court  of  Common  Pleas,  and 
then  carried  to  the  House  of  Lonls,  from 
whence  it  would  not  go  back  to  the  court 
of  Common  Pleas,  it  would  come  here, 
to  be  enforced,  but  that  would  not  make  it 
less  your  lordship*sjudicial  act  ultimately  to 
be  carried  into  eflect  by  the  executive  depart- 
ment. 

Lord  Ellenborough, — Tt  is  done  in  the 
course  of  administering  justice,  but  we  wish 
to  know  whether  it  was  a  judicial  or  a  poli- 
tical body,  lu  enable  us  to  construe  the  in- 
stmctions  of  general  Picton  correctly  :  this 
was  before  the  proceedings  tliat  Mr.  Stephen 
has  alluded  to,  because  the  instructions  are 
dated  the  1st  of  June  1801. 

Mr.  Ndam, — My  lord,  I  shall  now  con- 
clude with  what  I  have  bid  the  honor  of  sub- 
mitting so  often  to  your  lordsliips,  that  go- 
vernor Picton  must  be  taken  to  have  assumed 
the  authority  of  a  judec,  and  to  have  acted 
under  that  assumption.  I  eo  on  further  to  state, 
that  if  there  is  any  doubt  as  to  the  fact,  I 
ought  to  acquiesce  in  its  being  settled  by  the 
instructions  and  proofs,  if  any  information  can 
be  obtained  respecting  it. 

Lord  Ellenbonmgh. — ^I  do  not  apprehend 
you  had  much  evidence  upon  that  either  the 
first  or  the  second  time. 

Mr.  Dallas.^l  do  not  recollect  any  paper 
in  which  the  constitution  appears,  tbougn  I 
do  not  state  that  there  is  not. 

Mr.  Nolan. — In  agreeing  to  the  special  ver- 
dict, I  think,  it  was  made  a  part  of  the  terms 
that  all  the  laws  of  the  country  should  be 
considered  as  given  in  evidence,  though  they 
were  not  in  fact  so  given. 

Lord  Ellenborough. — This  mtnt  of  course 
stand  over  till  next  term,  when  we  shall,  bear 
Air.  Stephen,  and  if  any  alterations  shall  have 
been  made  in  the  mean  time,  you  will  be  so 
eood  as  introduce  them  into  the  special  ver- 
dict If  you  should  not  be  agreed,  we  must 
proceed  upon  the  special  verdict  as  it  stands ; 
we  cannot  proceed  further  in  it  to-day. 

Mr.  Nolan. — My  lord,  any  variation  in  that 
fact  may  very  much  alter  the  observationa 
I  may  have  to  make  upon  this  point 

Lord  EUenhorough.'^You  will  have  your 
op|K)rtunity  hereafter  in  reply. 


On  Wednesday  and  Thursday  the  16th  and 
17th  days  of  May  1810,  the  Special  Verdict 
SO 
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VM  argiied  by  Mr.  Sleplicn*  for  tlic  dc- 
icndaDl.  Ue  adopted  the  same  courw  of  ar- 
gument which  Mr.  DaHas  had  taken  previ- 
onsljyf  and  contended  that,  by  the  laws  of 
Trinidadi  lenlcncet  of  the  court  of  the  alcalde 
impoMiig  corporal  puni»hDient9,  were  invalid, 
unless  confirmed  by  the  royal  audience  of  the 
Caraccas ;  that  at  the  cession,  the  authority 
of  the  royal  audience  of  the  Caraccas  necei- 
aarily  ceased ;  that  in  conacqueoce,  the  sen- 
tences of  the  alcaldes  must  then  either  have 
become  final  or  subject  to  a  new  and  different 
oourt  of  appeal ;  that  it  had  never  been  con- 
tended that  the  sentences  of  the  alcaldes  be- 
rauM  final  in  consequence  of  this  event ;  that, 
general  Picton  having  been  directed  to  take 
upon  himself  the  civil  administration  of  the 
island,  and  to  adhere  as  closely  as  possible  to 
the  former  laws,  the  appellate  jurisdiction 
must  either  have  devolved  upon  him,  or  it 
must  have  rested  with  his  majesty  in  council; 
that  to  have  applied  to  the  king  in  council  for 
a  confirmation  of  every  sentence  of  corporal 
punishment  in  criminal  cases,  would  be  mpst 
inconvenient,  and  never  could  hare  been  in- 
tended ;  and  that  therefore  the  powers  of  the 
foyal  audience  of  Caraccas  were  vested  in 
general  Picton,  and  consequently  he  had  done 
nothing  illegal  in  executing  them. 

COURT  OF  KING'S  BENCH, 
June  25th  1810. 

REPLY. 

Mr.  Nolan  — My  lord',  my  learned  friend, 
Mr.  Stephen,  confined  his  argunMnt  to  three 
questions. 

By  this  arrangement  he  has  conceded  one  of 
the  points  which  I  had  submitted  to  the  Court, 
namely,  that  no  other  person,  except(as  he  still 
asserts)  one  acting  in  a  judicial  character,  who 
commits  an  act  clearly  illegal,  can  rely  upon 
the  want  of /yerscmo/  malice  as  a  justification. 
This  point  was  not  originally  submitted  by 
me  to  Che  consideration  of  the  Court,  for  I 
fiever  entertained  a  doubt  upon  it,  and  would 
have  assumed  it  as  incontrovertible.  But 
being  made  by  my  friends  on  the  other  side 
in  another  stage  of  the  cause,  I  thought  it 
my  duty  to  combat  their  doubts  as  not  know- 
ing whether  they  would  be  subsequently  re- 
lied on  in  argument*  or  finally  abandoned. 

Mr.  Stephen  has  likewise  omitted  to  notice 

*  The  short-hand  writer*s  notes  of  this  ar- 

Simenl  have  liceii  lost,  and  I  much  regret 
at  I  have  not  been  able  to  present  the 
reader  with  a  mure  lull  account  of  it  than 
tluit  which  is  given  in  the  text. 

t  See  his  argument  in  support  of  the  rule 
fur  a  new  Uial,  mmU^  p.  756,  and-his  nddraas 
to  the  jury  on  the  second  trial,  niUi,  p.  0lt» 


another  ^nt  which  I  made,  nnacly.  <rbe- 
tber  a  person  acting  as  a  judoe  of  a  anperiur 
court  is  personally  answerahle  for  any  im« 
ffiidaritiee  in  his  judgment,  originating  from 
the  non-observance  of  some  fornaiitiea  pro- 
scribed by  Spanish  law. 

My  lords,  as  Mr.  Stephen  hat  stated  no- 
thing in  answer  to  my  arguoMnt,!  feclil  would 
exc^  the  limits  of  a  reply  lo  urge  any  thing 
in  its  support.  Indeed^  I  think  I  am  in  can- 
dour bound  to  confess*  m  this  criminal  prose- 
cution, that  1  should  have  many  difficultiea  to 
itniggje  with  if  I  were  to  labour  to  mainlaia  it. 
I  have  further  to  observe  that  a  point  which 
seemed  to  agitate  the  Court  when  I  had  Um. 
honour  of  last  addressing  it  upon  the  present, 
sulyect,  namely,  whether  governor  Picton  in 
giving  this  oider  for  applying  the  torture  liad 
not  acted  in  his  executive,  and  not  in  a  judi- 
cial capacity  lias  been  abandoned  by  bin  aa 
untenable.  I  shall,  therefore,  consider  this 
case  as  resolving  itself  into  thoee  throe  points, 
which  have  been  considered  by  Mr.  Slepbno. 

The  first  point  is,  that  torture  w^  pari 
of  the  law  ot  tlie  island  of  Trinidad  m  well 
before  as  ^er  the  conquest.  Tbis^  in  fact, 
meets  the  proposition  i  had  origjuDnlly  Um 
honour  of  submitting  to  the  Court,  and  lAf 
volves  the  consideration  of  all  the  arnimtnls 
tliat  I  uTfjoA  in  its  support.  Mr.  ntsften 
founded  his  argument  on  the  authority  of  tbo 
case  of  Campbell  v.  Ilall,*  and  he. staled  to 
your  lordships  that  the  doctrine  there  laid 
down  was  so  clear. and  the  law  so  fiiUy  settled* 
that  he  considered  that  couusel  ought  not  to  ba 
permitted  toargue  incontradictionof  Ihatcaac* 

My  lords,  this  assumes  that  I  intended  to 
argue  down  and  coulrovert  alto^^ether  lord 
Mansfield's  proposition  as  stated  in  the  6th 
resolution  ol  that  case.  This  I  uever  intend- 
ed. My  object  was,  to  explain  and  limit  its 
meaning,  so  as  to  reconcile  the  doctrine  with 
legal  principles  and  antecedent  authorities: 
For  this  purpose  I  mean  to  contend  that  Mr. 
Stephen  has  carried  the  position  of  the  learued 
I  judge  much  farther  and  understood  il  in  a  much 
more  extended  sense  than  that  which  he 
had  designed  his  words  to  convey.  That  Mr. 
Stephen  has  done  so,  I  trust  I  shall  be  able  to 
satisfy  your  lordships  out  of  the  report  itself, 
as  well  j&s  from  those  decided  cases,  which  I 
staled  on  a  former  occasion.  The  5th  pro- 
position* is  thus  expressed  :  '*  The  laws  of 
.  "  a  conqiiered  country  conlioue  in  force 
i  "  until  they  are  altered  by  the  conqueror ; 
1  **  the  absurd  exception  meolioned  m  CaU 
"  vin's  case  shows  the  universality  and 
"  antiquity  of  the  maxim :  for  that  distinction 
^coula  not  exist  before  the  Christum  asra, 
*<  and,  in  all  probability,  aro^  from  the  mad 
"  enthusiasm  of  the  Cruisades.*' 

It  is  my  duty  and  my  privilege  to  insist  that 
the  learned  judge's  reasoning  upon  lord 
Coke's  instance,  is  by  no  means  conclusive  ; 
for  it  might  properly  furnish  an  example  of  a 
I  souud  principle  ff  exception,  although  the 
I      ■  1     ■     — .  ..  ■   ■  ■  •  f 
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tJliristian  reKgion  had  not  existed  from  AN 
MfitiqiNty.    But  omitting  this  «nd  oth^r  oh* 
scrvfttioiis  which  oc<;ur  upon  that  propmilioir, 
it  mmt  appeir,  by  compurinc  it  with  the  0th, 
that  the  fatter  is  beyond  alf  question  a  limi- 
tation of  the  former.    What  is  stated  by  the 
uulile  lord  afterwards  in  that  judgment,  and 
which  was  referred  to  l>y  Mr.  Stephen  him- 
self, is  decisive  that  such  was  his  meaning. 
But,  my  learned  friend  stated,  that  this  pro- 
jiosition  never  was  questioned,  and  that  tliere 
was  no  dkttnm  to  the  contrary  in  tlie  book?. 
So  far  is  this  assertion  from  being  correct,  that 
it  is  in  opposition  to  three  or  four  subsequent 
decisions ;  and  instead  of  there  being  no  dtctum 
to  tlie  contrary,  with  the  exccptidnonordCoke*s 
obttervatioii  m  Calvin*s  case  which  I  contend 
admits  of  limitation,  every  ^ficfimiinthe  books 
is  in  direct  remisnance  to  that  doctrine,  in 
the  sense  in  wtiicn  my  friend  understands  it. 
Thus  in  Blanchard  v.  GaMy  (which  I  cited 
from  9  Salk.  411),  it  was  laid  down  by  the 
judges  expresslv,  among  other  things, ''  That 
**  in  the  case  of  an  infidel  country,  their  laws 
**  do  not  entirely  cease  by  conquest,  but  only 
**  such  of  them  as  are  against  the  law  of 
^  Ood ;  and  that  in  such  cases,  where  the  laws 
**  are  rgected  or  silent,  the  conquered  country 
^  shall  be  governed  according  to  the  rule  of 
**  national  equity."   And  in  f  P.  Williams  75 
(decidedj  I  believe^  when  lord  Mansfield  was 
at  the  bar),  this  rule  is  laid  down  in  the  most 
express  and  explicit  terms;  and  we  must 
suppose  that  the  learned  judge  was  aware  of 
the  words  I  am  now  about  to  read. 

'*  Where  the  kine  of  England  conquers  a 
'*  countiy,  it  is  a  dinerent  consideratkm,  for 
^  there  the  conqueror,  by  saving  the  lives  of 
**  the  people  conquered,  gains  a  right  and 
'*  prcmerty  in  such  people,  in  consequence  of 
**  which  he  nay  impose  upon  then  what 
**  laws  he  pleases. 

*'  But,  Srdly,  until  such  laws  given  by  the 
•*  conquering  prince,  the  laws  and  customs 
''  of  tne  conquered  country  shall  hold  place, 
^  unless  where  tbese  are  contrary  to  our  re"* 
**  ligion  or  enact  any  thing  that  is  moium  in  te 
**  or  are  silent:  for  in  allstich  cases  the  laws 
**  of  the  conquering  country  shall  prevail.'** 

Now,  my  lords,  here  is  a  position,  here  is  a 
dictvm  of  very  great  authority  limiting  the 
dth  proposition  laid  down  by  lord  Mansfield; 
and  if  his  lordship  meant  to  make  that  propo- 
sition as  wide  as  Mr.  Stephen  contended,  my 
friend  should  not  have  said  that  there  was  na 
authority  nor  dictum  the  contrary  way;  he 
must  have  known  perfectly  well  that  all  the 
dicta  and  all  the  authorities  cited  were  repug- 
nant to  such  a  proposition.  I  take  the  liberty  of 
referring  to  the  rule  laid  down  by  that  noble 
lord  in  his  6th  proposition,  because  wlMit  fell 
from  one  of  your  lordships  in  the  last  argu- 
ment, went  decisively  to  show  that  there  is  no 
distinction  in  principle,  between  cootinuing 
laws  and  creatine  laws. 
Ix)rd  MansfiekT  in  his  6t1l  and  last  resohi-* 
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.  tioti  siyrs,  ••  if  the  kifig  (and  when  1  say  the 
j  **  king,  I  always  mean  tlie  king  without  the 
I  **  concurrence  of  parliament)  has  a  power  to 
**  alter  the  old,  and  to  introduce  new  laws  in 
"  a  conauered  country ;  this  l^isktion  being 
"  subordinate  (that  is  subordinate  to  his  own 
<<  authority  in  parliament),  he  cannot  mak^ 
'*  any  new  change  contrary  to  fundamental 
"  |>rinriplcs— he  cannot  exempt  an  inhabitant 
"  from  that  particular  dominion,  as  for  instance 
**  from  the  laws  of  trade,  or  from  the  power 
''  of  parliament,  or  give  him  privile^  cxclir- 
**  sive  of  his  other  subjects,  and  so  lu  many 
^  other  instances,  which  might  be  put.** 
My  learned  friend's  interpretation  of  this 
!  exception  is,  that  it  refers  to  nothing   but 
exemptions  from  the  power  of  parliament,  or, 
in  other  words,  that  the  king  cannot  give  to 
a  colony  Jaws  in  contradiction  to  the  superior 
powers  vested  in  parliament,   of  which  the 
crown  is  a  part,     lliis  construction  makes 
lord  Mansfield  to  mean  precisely  the  samb 
thing  in  his  jposition,  limited  as  it  is  by  his 
exception,  as  it  that  exception  were  altogether 
omitted.    Coidd  that  learned  judge  state  such 
a  mrniber  of  instances,  when  the  proposition 
itself  would  have  embraced  all  that  was  tie- 
cessaiy  to  state,  if  his  meaning  was  that  which- 
my  friend  has  attributed  to  him  ?   He  liad,  in 
the  first  instance,   declared  that  the  crown 
could  not  legislate  in  opposition  to  a  positive 
act  of  parliament,  by  virtue  of  its  prerogative, 
if  he  meant  no  more,  what  need  was  there 
for  saying^  more  P   or  what  is  tho  sense  or 
import  q\  the  last  instances  which  he  puts, 
**  or  exempt  him  from  the  power  of  parliament 
**  or  give  him  privileges  exclusive  of  his  other 
"  subjects"  ?  That  would  be  contrary  to  the 
laws  and  constilutk>n  of  this  country.    The 
king  cannot  go  so  fiur  as  to  give  a  particular 
part  of  his  subjects  privileges  exclusive  of 
bis  other  subjects.    The  reason  for  that  ex- 
ception is  to  be  found  in  the  principles  of  th6 
British   constitution.      The  crown   cannot 
make  any  change  contrary  to  fundamental 
principles.    Such  being  the  language  of  lord 
Mansfield,  it  is  clear  that  by  the  6th  resolu- 
tion he  meant  to  limit  the- principle  which  he 
had  laid  dovm  in  the  5th,  and  to  declare  that 
the  crown  had  neither  power  nor  right  to  make 
or  continue  laws,  which  are  repugnant  to  those 
principles,  which  are  the  foumlations  upon 
which  the  laws  and  constitution  of  tlMS  coun- 
try rest. 

Ifyour  lordships  will  look  even  at  the  4th  pro- 
position, namely,  tlial  there  most  be  an  equality 
of  privilege  among  the  king'ssubjects,  you  will 
set  that  It  stands  on  the  same  principle.  That 
Ihere  is  an  overruling  power  in  the  constitu- 
tion which  controls  the  ofown,  and  by  which, 
as  soon  as  colonies  or  plantatkms  are  reduced 
tinder  the  king's  dominion,  the  inhabitantt 
shall  be  entitled  to  the  emoyment  of  the  ge- 
neral principles  of  the  English  law  and  tlm 
British  constitution.  The  conclusion,  there  -' 
forr,  which  I  draw  from  the  case  of  Camp- 
bell and  Itell,  is,  that  the  whole  scope  of  laid 
Monsiakri  irgumcBl  tbowf  that  this  |^i 
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aod  cBiinMit  jiKlgp  sUted  bis  gpnenl  propoii- 
tion,  u  to  tiM  cootinuanctt  of  the  old  law, 
fubjoct  to  the  eioeiitions  and  quabficatioos 
which  had  been  laid  aown  by  his  predeceuors. 

My  learned  friend,  Mr.  Stephen,  argued 
this  case  as  if  there  were  no  distinction  be* 
tween  cases  where  there  wu  a  capitula* 
lion  and  those  in  which  there  was  nothing 
but  an  unconditional  surrender ;  as  if  there 
was  no  distinction  between  the  crown  con* 
tinuing  the  laws  of  the  conquered  country*  and 
creating  laws  thcre^  or  between  plantations, 
where  the  subjects  of  the  crown  have  taken 
possession  of  some  uninhabited  country,  and 
cases  of  positive  conquest  His  proposition 
went  to  this  alarming  length,  tliat  till  the 
king  parts  v^iih  his  power,  he  has  an  absolute 
dominion  over  the  life,  rights,  and  liberties 
of  every  one  of  his  subjects  commorant  in 
any  of  the  colonies.  That  is  the  eitcot  to 
which  ho  pushes  his  conclusion,  in  contra- 
diction to  those  which  I  have,  ventured  to 
press  upon  the  Court's  attention. 

^  My  friend  said,  that  I  was  driven  to  great 
distress,  in  making  a  distinction  between 
cases  of  cuuquc&t,  where  the  law  was  pre- 
served by  the  terms  of  the  capitulation,  and 
thoie  where  it  was  not.  And  he  attributed 
to  mo,  or  at  least  insinuated  an  opinion,  as 
if  I  thought  there  was  no  distinction  between 
them.  My  lords,  I  felt  no  such  difficulty. 
I  avoided  tlie  point  originally  from  very  dif- 
ferent views  and  feelings,  anil  when  the  ques- 
tion was  put  upon  nie  by  the  Court,  I 
did  Dot  flinch  from  the  discussion.  In  the 
Mgumeot  I  had  the  honour  to  lay  before 
the  Court,  I  took  tlie  liberty  to  observe, 
that  ewtry  independent  stale  bad  power  to 
contract,  and  till  the  surrender  every  enemy 
was  an  independent  state  and  en  titled  to  make 
liift submission  upon  particular  terms  andcon- 
ditions.  It  is  matter  of  contract  and 
agreement  between  parties  competent  to  con- 
tract, and  by  which  the  conqueror  as  well  as 
the  conquered  is  afterwards  oound.  \Yhere 
laws  continue  under  the  terms  of  a  surrender, 
they  are  to  be  considered  as  matters  of  pri* 
vilege,  reserved  to  the  conquered,  which 
eiempt  them  from  either  the  particular  or 
general  rules  of  British  law  as  a  ri^ht.  In 
the  same  manner  as  the  university  ot  Oxford 
decides  according  to  the  civil  instead  of  the 
common  law  ;  various  other  similar  exemp- 
tions might  be  stated,  which  take  place  in  this 
country.  But  I  submitted,  that  in  these,  as 
in  all  other  cases  of  contract,  the  validity  of 
the  stipulations  must  depend  upon  the  extent 
of  that  authority  which  the  contracting  par- 
ties have,  to  bind  not  only  themselves  but 
others.  And  I  argued  that  even  in  that  which 
is  the  btrongest  case,  the  power  of  the  crown  in 
making  stipulations  and  acceding  to  the 
terms  of  surrender  proposed  hy  the  con- 
qurrrd,  is  subject  to  tfiose  fundamental  limits 
which  the  laws  and  constitution  impose  upon 
its  authority.  In  support  of  this  position 
1  may  put  a  case  where  the  Court  can 
have  no  possible    doubt      Suppose    the 


conmMiider  in  chief  slimild,  oo  the  pari  of 
the  CTDWDp  agree  thai  a  ooboiiest,  instead 
of  bdnc  an  appendage  to  toe  crown  of 
EnghmOt  should  become  annexed  to  his  mai- 
jestv's  person,  or  to  his  German  dominiooa, 
could  that  be  enforced  as  a  good  condition  ? 
Let  us  suppoM  another;  that  hb  majesty 
•boold  esublbh  an  inequality  of  privileges 
between  the  natural  subjecUof  thu  country 
and  those  of  his  newly  acquired  doBsiDkn, 
would  not  that  be  another  condition  which, 
whether  acceded  to  by  a  conrniander  on  a  ca- 
pitulatioD,  or  oricinally  ordained  by  the 
crowDp  could  not  be  considered  as  valid  and 
binding  i  and  do  not  these  and  many  other 
casesy  show  thai  the  power  of  the  crown  in 
making  or  acceding  lo  capitulations  is  limited 
by  some  principle  ? 

When,  therefore,  mv  learned  friend  Mr. 
Stephen  staled  tliat  the  point  was  so  clear, 
that  it  was  a  waste  of  time  to  support  the 
case  of  Campbell  v.  Hall  to  the  extent  io 
whkh  he  pushed  it,  I  cannot  but  express  m 
wish  that  instead  of  confining  himself  to  a 
round  and  positive  opinion,  which  is  ilie 
easiest  of  all  things  to  give,  he  had  slated 
whero  the  cases  and  authorities  are  to  be 
found,  which  countenance  his  assertion.  If 
he  bad  only  given  us  a  note  where  these 
authorities  were  to  be  met  with,  it  woukl 
have  relieved  my  mind  from  much  difficulty. 
I  can  truly  say,  that  having  used  as  mudi 
diligence  as  was  in  my  power,  I  have  noi 
been  able  to  find  any  authority  which  sup- 
ports the  5th  resolution  of  lord  Mansfield* 
in  the  latitude  to  which  it  has  Ik-cu  extended 
according  to  my  learned  friend*s  a>si:rtkin. 

Ue  stated  that  the  ex|H;rience  and  practice 
of  all  the  colonics,  were  decisively  in  ooposi. 
tion  to  the  principles  for  which  I  coiitciiaed.  I 
listened  to  my  friend  on  that  suhject  with  pe- 
culiar anxiety,  because,  independent  of  hia 
great  diligence  and  talents  which  wuuld  have 
enabled  him  to  produce  every  authority  un  tlie 
subject  if  any  existed,  he  possessed  that  pe- 
culiar local  knowledge  of  the  laws  and  con- 
i  stitution  of  our  colonies,  which  enabled  him  to 
I  detail  every  instance  thai   could    make  for 
I  hisargument,  and  against  mine.    But  not  one 
I  such  instance  has  been  adduced  hy  my  learned 
I  friend  !  On  the  contrary,  the  practice  and  cun- 
I  stitution  of  all  the  colonics  appear  directly  the 
other  way. 

In  the  first  place,  let  us  sec  what  is  the  law 
of  nations  upon  the  subject,  as  it  is  lo  be  found 
in  the  conduct  of  independent  states  towards 
each  other,  and  in  the  treaties  entered  into 
between  them.  In  all  modern  articles  of  sur- 
render, the  uniform  stipulation  on  the  part  of 
the  vanquished  is,  that  the  old  lawa  sliall  con- 
tinue ;  and  the  general  answer  on  the  part  of 
the  conouerors  is,  that  these  laws  shall  con- 
tinue till  his  majesty's  pleasure  is  known. 
Now,  my  lords,  if  it  were  the  general  esta- 
blished law  of  England,  that  the  old  laws 
must  continue  until  altered  by  the  Crown, 
there  could  be  no  occasion  for  siich  an  article. 
See  what  b  the  inlerpretflUioD  put  on  thb  con* 
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diljfin  by  sir  R.  Abercrombie,  in  his  conduct 
and  in  his  instructions*  which  ar«  to  be 
found  in  the  special  verdict:  That  gene- 
ral says,  '«  Andi  whereas  no  provision  iuiv- 
'*  ing  been  made  in  the  late  capitulation, 
**  for  continuing  the  Spanish  form  of  law, 
*'  in  the  administration  of  justice  in  the 
'*  island ;  and  that  form  of  law  having  been 
*^  comiinued  uMtf  hj  my  circular  letters  to 
<'  the  different  captains  of  quarters,  or  other 
'*  magistrates*  I  appoint,**  so  and  so,  &c. 
The  interpretation  put  on  this  capitulation  by 
the  general  himself  is,  that  the  laws  had  ceased 
until  revived  by  him.  So  in  the  case  of  Fabriess 
and  Mostyn,  much  reliance  was  placed  on  tne 
circumstance,  tluit  the  old  laws  were  preserved 
by  stipulation.  Whereas,  if  my  friend's  argu- 
ment he  correct,  this  circumstance  and  tlie 
stipulation  were  alike  nugatory,  and  unavail- 
ing, the  consequence  bein^  precisely  the  same 
to  all  parlies,  whetlier  it  was  inserted  or 
omitted;  yet  there  is  no  case  of  a  treaty  by 
capitulation,  at  least  none  of  which  I  am  aware ; 
ill  which  this  article  for  the  continuance  of  the 
local  jurisprudence  is  not  either  altogether 
omitted,  or  if  inserted,  that  the  answer  is  not 
that  the  law  should  be  continued  till  his  ma- 
jesty's pleasure  was  known. 

In  corroboration  of  this  argument,  let  us 
see  1m>w  the  colonies  have  been  governed, 
and  what  is  the  language  of  tlie  charters  by 
which  their  different  assemblies  have  been 
created,  and  laws  have  been  made.  The 
tnethodi  of  instituting  colonial  government 
are  of  two  kinds,  first  By  a  cliarter,  where  the 
crown  grants  a  colony  to  one  or  more  persons 
by  way  of  sub-infeudation,  which  was  much 
in  practice  in  the  17th  century ;  and  second, 
as  the  modern  usage  is,  by  commission. 

Of  the  first  kind  there  are  but  two  charters, 
so  far  as  I  know,  in  print.  The  one  is  a  grant 
by  .Tames  1st,  of  Massachusetts,  which  grant 
was  Htierwards  renewed  by  William  Srd ;  this 
was  J  grant  by  subinfeudation,  importing  that 
the  colony  was  to  be  governed  by  the  rules  and 
laws  of  KnglaiKl.  In  point  of  fact  the  laws 
ofKngland,  and  the  tonus  of  English  law, 
prevailed  in  every  one  of  the  colonies,  and 
even  in  the  Canadas,  except  with  reference  to 
real  property. 

Mr.  Justice  Ba^/ry.— That  was  the  effect  of 
positive  institution. 

Mr.  NoImh. — In  the  instance  I  have  re- 
ferred to,  it  was  a  grant  to  lord  Baltimore. 
[Here  the  learned  counsel  read  a  part  of 
the  charter].  So  that  none  of  the  laws  to  be 
made,  were  to  be  repugnant,  or  contrary  to 
the  laws  of  England.  The  other  instance  is 
that  of  New  York,  which  was  a  grant  made 
by  Charles  the  second,  in  which  there  was 
power  g^ven  to  the  assembly  to  make  laws, 
&c.  but  with  the  like  qualification. 

So  also  in  the  East  India  company's  charter 
of  the  vear  1600,  there  is  a  power  given  to 
make  laws,  and  it  is  stated  that  those  laws 
bhall  be  agreeable  to  the  laws  of  England. 

in  the  charter  of  1709—- 


Lord  EUenkorougk^-^Theu  are  qualifi 
tions  which  tlie  crown  chooses  to  annex  to  iha 
subordinate  power  of  legislation  in  the  colonies. 

Mr.  iNTtfba.— That  is  true  t  But  the  rea- 
son for  these  qualifications,  is  the  founda- 
tion of  my  argument;  for  your  lordships  know, 
that  if  any  illegal  poweris  insertedin  a  eliarter, 
it  is  thereby  rendered  void ;  the  qualification, 
therefore,  was  inserted  by  those  who  granted 
these  charters,  as  essential  to  their  validity 
or  at  least  to  guard  agunst  the  probability  of 
their  being  put  in  hazard.  It  shows  what  the 
^neral  protessional  understanding,  and  par- 
ticuhirly  what  that  of  the  king's  attorney's 
and  solicitor's-general  has  been,  vii.  that  the 
laws  of  England  were  the  paramount  and 
ereat  fundamental  principle  of  the  colonial 
laws.  All  the  charters  of  the  East  Indiea  up 
to  1773  t-ontain  the  same  condition. 

This  furnishes  an  answer  to  an  observation 
which  one  of  your  lordships  did  nie  the  honor 
to  address  to  me,  vii.  Supposing  an  habeas 
corpus  to  be  sued  out  from  this  country,  and 
that  the  return  was  made  of  the.  cause  of  com* 
initment,  and  tliat  it  state<l  it  to  be  accordipg  to 
the  law  of  that  colony  ?  In  such  a  case,  I  do 
humbly  conceive  if  these  charters  were  |no» 
duced,  you  must  consider  whether  that  law 
was  repugnant  to  the  law  of  England,  or  io 
conformity  with  the  charter  under  which  the 
judses  bad  power  to  act. 

If,  therefore,  the  fundamental  principles  of 
the  law  of  England,  are  recognised  in  piactiee, 
and  reserved  bv  conditions  in  all  the  king's 
colonies,  whether  established  by  charter  or 
commission,  it  seems  to  follow  as  a  conse- 
quence founded  not  only  on  principle,  but  de- 
monstrated by  practice,  that  the  power  of  the 
crown  is  limited  and  restricted  bjr  the  same 
wise  and  fundamental  restrictions  in  thecolo-, 
nies  as  it  is  in  this  country ;  and  that  the  king 
is  no  more  absolute  as  to  the  extent  of  his  pre- 
rogative over  territories  subdued  by  British 
wealth,  and  British  valour,  than  he  is  in  this 
hereditary  fastness,  of  equal  rights  and  equal 
privileges.  It  is,  I  presume,  m  conformity 
with  this  principle,  that  no  express  provision 
is  necessary  for  the  introduction  of  English 
laws  into  British  colonies,  either  in  chatters 
or  acu  of  parliament.  By  the  mere  creation 
of  a  court,  the  law  follows  as  an  immediate 
consequence.  Thus  by  the  statute  under 
which  courts  arc  created  in  India,  there  is 
neither  power,  nor  provision  by  which  it  is 
stipulated  that  the  laws  of  EnglaiMl  shall  pre* 
vail  in  those  countries  ;  the  mere  creation  of 
courts  gives  to  their  judges  all  the  general 
powers  of  administering  the  law  of  Enjglandf 
amenable  to  the  like  control  and  subject  to 
similar  restrictions. 

My  lords,  Mr.  Stephen  appears  next  for 
the  ^ke  of  argument,  to  admit  my  position, 
that  the  prerogative  of  the  Crown  oyer  its 
colonial  ooniinions  is  confined  within  oer* 
tain  constitutional  limits.  My  friend  says, 
although  that  may  be  so,  still  Magna 
Charta  is  not  the  limit;     foe    its  -provi- 


■39] 


50  GEOROE  ni. 


Case  ofTkomai  Pklon,  Etq.^-. 


IDiO 


tmis  ara  Mbveiiecl  in  the  coloiiitt  in  v«riou8 
rapects.    He  staled  that  penoiwl  freedom  is 
pttacnred  by  the  Great  Charter,  anii  that  it  is 
subverted  by  the  laws  of  the  colonies,  because 
underthoae  laws  sMiery  prevails.  Now,ln  the 
first  place,  allfaougli  I  allow  my  learned  friend 
to  have  the  authority  of  sir  Edward  Coke, 
that  IJ^  komOf  in  the  beginning  of  the  t9lh 
chayler  of  that  gjfeat  charter,  includes  viileim ; 
yet  It  must  admit  of  very  strong  doubts  who* 
ther  the  tonus  Hktr  komo  can  apply  to  vH- 
kint.    ^  Liker  komo  son  amercietur  pro  parvo 
daKcto,  nisi  secuoddm  roodum  ipsms  deKcti ; 
dipro  magDo  delicto  secundum  inasnitudinem 
dtnctii  salvo  contenelnento  suo,*'  &c.    A  vil- 
bill  ean  have  no  freehold,    iihfr  must  be 
c— sidtffsd  as  surpKisage-  if  liker  komo  could 
apply  lo  all  men  e<{uaN^,  without  dislioctioD. 
la  the  14th  chapter,  therefore,  iiker  komo  par*> 
ticiilarly  applies  to  a  freeman  who  had  a  free- 
hold.   So  in  the  Stud  chapter,  ^  Nuiku  iiker 
komo  det  de  cetero  amplius  alicui  vel  vendat 
da  lerii  su&y^&c.  it  is  perfectly  clear,  that  Uber 
komo  had  a  determinato  meaning  appHed  to 
freemen  only.     It  appears  that  slavery  was 
not  repiiMiant  either  to  JllagM    Ckorto  or 
loourolulaw.    Britton  and   the  Mirror,  as 
wall    as   other  aoeieiit   writers,  speak   of 
alatery  as  a  thing  admissible  and  admitted 
by  kw;  and  that  slaves  might  be  acquired 
bf  eonqiiest    Not  only,  therelbre,  is  slavert 
not  contrary  to  the  unoi  CkmtieTf  but  it 
never  was  siipposed  to  be  so.    In  the  case  of 
BNly  and  Rolls*  it  was  so  laid  down,  and  the 
same  doctrine  is  stated  in  Gelly  e.  Cleve,f 
where  it  was  held  that  Trover  lies  for  a  slave. 
That  point  was  overruled  in  Smith  «.  Brown 
and  Cowper»t  in  which  it  was  held,  that  the 
form  of  action  was  wrung,  and  that  Trover 
woiikl  not  lie  for  a  slave.     But  it  was  not 
until  the  judgment  in  Soramersett's  case,  in 
1779,  that  it  was  adjudged  that  ivlavery  could 
not  exist  in  this  country.    So  late  as  the  year 
1548,  in  Wales,  six  or  seven  families  were  all 
treated  as  slaves,  and  sold  as  slaves.   Upon 
this  point  it  may  not  be  immaterial  to  observe 
that  It  is  Ikid  down  expressly  in  tlie  Mirror^ 
c.  t,  sect  98,  that  a  slave  becomes  free  by 
being  baptised  and  becoming  a  Christian; 
whicn  is  one  reason,  as  I  have  been  given  to 
understand,  why  our  planters  have  permitted 
their  slaves  to  remain  in  a  state  of  paganism, 
because  they  consider  that  the  prinaples  of 
the  English  law  would  attach  on  them,  if 
they  were  made  Christians,  and  effect  their 
manumission.    But  whether  this  be  the  opi- 
nion of  the  planters  or  not,  it  is  at  all  events 
extremely  clear,  that  a  state  of  slavery  was 
But  repugnant  to  Magna  Ckaria,  or  the  priiu 
cipfes  of  the  British  constitution. 

My  learned  friend,  Mr.Slephen,  observed  in 
his  argument,  that  there  are  other  instances  in 
which  Jlla^a  Ckarta  is  violated.  He  stated 
that  by  the  laws  of  some  of  the  colonics  in 
the  West  Indies,  a  slave  who  has  absented 

•  9  Lev.  301.  1 1  Lord  Raym.  147, 
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himself  from  the  service  of  his  master  for 
three  moDtha  is  NaUe  to  t>e  considered  as  a 
fekm,  and  to  suffer  punishment  as  sucii  : 
That  the  punishmenta  of  burning  to  death, 
and  of  starving  to  death,  exist  there.  But  how- 
ever cruel  such  practices  may  be,  ihey  violate 
no  constitutional  principle.  They  are  all 
modes  eitherof  bringing  a  person  to  jiHlgment, 
or  of  punishment  lor  crinws.  They  are 
also  consonant,  in  many  instances,  to  ancient 
rnstitutions  in  our  own  laws.  In  the  case  of 
oatlawry,  if  the  outlaw  did  not  appear  within 
a  vear,  he  was  made  to  answer  for  it  with  hib 
life ;  which  resembles,  in  no  small  degree,  the 
eolonial  law,  which  inisde  it  felony  far  a  shive 
to  absent  himself  for  three  months.  The 
most  horrid  punishments  were  enacted  in  this 
country  to  prevent  particular  crimes.  A 
statute  paned  in  the  time  of  Henry  Bth,  1^ 
which  murder  was  made  high  treason,  and  it 
was  ordained  that  the  guilty  should  be  boiled 
to  death.  Nobody  ever  said  or  thought  that 
this  law,  however  repugnant  to  the  dictates 
of  humanity,  was  contrary  to  Mmgnm  Ckmrtm^ 
or  the  principles  of  the  constitution.  By 
statutes  which  were  in  force  till  very  reeently, 
if  llie  people  called  Egyptians  remained  one 
month  in  this  kmtdom,  or  if  any  person 
being  14  yeara  old  (whether  a  natwal  bom 
sobject  or  stranger),  who  hath  been  seen  nr 
found  io  the  feltowihip  of  such  ^vptians,  or 
who  hath  disguised  him  or  hersell  like  them, 
shall  ramahi  in  the  sense  one  month  at  one 
or  several  times,  it  b  felony  without  benefit 
of  clergy.  This  is  a  much  severer  law  than 
that  in  the  colonies  which  treats  a  slave,  who 
has  been  absent  three  months  from  his  mas- 
tar's  service,  as  a  felon. 

My  lords,  the  principle  which  gets  rid  of  my 
friend's  argument  ana  his  instances  1  taketolie 
this,  pifterent  modes  of  punishment  are  ne- 
cessarily more  or  less  severe,  according  lo  the 
moral  improvement  and  civilization  of  a  people; 
and  they  partake  much  of  the  spirit  ami  man- 
ners of  the  time  in  which  thevare  enacted ;  Imt 
they  are  not  subversions  of  uindaniental  prin- 
ciples. They  have  neither  resemblance  nor 
analogy  to  laws  or  judgments  which  pnnish  a 
man  before  he  is  tried  and  found  giiiHy,  or 
force  him  to  furnish  evidence  against  himself 
out  of  his  own  mouth.  Whetl^cr  tite  punisli- 
ment  that  results  from  such  proceedings  is 
usual  or  unheard-of,  severe  or  lenient,  is  of 
no  importance  or  consideration.  The  question 
liere  is  whether  the  true  principles  of  defence 
allowed  to  all  men  are  to  be  beaten  down  and 
trampled  on,  and  new  ones  repuznant  to  our 
happy  constitotion  are  to  prevail  in  any  part 
of  the  British  dominions. 

My  lords,  my  learned  friend,  Mr.  Stephen, 
aware  of  the  conclusiveness  of  my  argument 
(if  I  may  so  speak)  upon  this  point,  endea- 
voured to  evaoeit  by  asserting,  that  exemption 
firom  torture  is  not  a  fundamental  principle  of 
the  constitution  at  all ;  he  observes  that  it  is 
only  ileclared  to  be  so  by  Blackstone.  If 
there  was  no  other  authority,  if  there  was  no 
other  writer,  wha  had  hald  the  ume  doctrine. 
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l'»houM  havb  coDlendcd  that  the  opinioa  of 
this  soiiiiU  lawyer  and  esceUeiit  writer- would 
furnish  one  which  ought  to  be  held  ;decuuv« 
in  my  favour.  But  lord  Coke  again  and 
a^rain  callH  Maffnm  Ckmrta  a  fundamental 
Ihw,  and  our  wntm  teem  with  obaervaliona 
on  tlie  distinction  between  fundamental 
lawa,  which  usage  rould  not  and  nothing 
but  parliament  could  alter,  antl  those  of 
a  jfDore  ordinary  texture.  My  friend,  how- 
ever goes  on  to  state,  that  if  the  law  of  £og* 
land  extends  itself  lo  the  colonics,  it  mtisl 
be  universal ;  and  that  either  all  or  none  can 
extend  thtthcsr.  Now,  that  is  not  a  necessary 
consequence.  Let  us  try  tlie  prupositioo  upon 
principle.  In  the  first  place  it  is  not  -to  be 
disputed,  that  where  a  colony  is  established 
ill  an  uninhabited  country,  there  the  laws  of 
J'^ngland  prevail.  Yet  Uie  meaning  cannot 
lie  to  apply  the  English  law  to  these  colonies 
farther  than  tlieir  situation  will  adroit  of. 
'I'hat  must,  I  conceive,  be  conceded  to  me. 
Mr.  Justice  Blackstone,*  when  lie  is  com- 
menting on  the  admission  of  those  laws,  says, 
that  it  is  to  be  understood  with  considerable 
rcfitrictions,  and  as  far  as  it  can  be  done 
consistently  with  the  situatkm  of  the  par- 
ticular colony.  On  what  principle,  tncn, 
is  it,  that  the  laws  of  England  are  not  to 
prevail  to  the  same  extent  in  cooouered 
countries  as  they  do  in  colonics  establish- 
ed in  uninhabited  countries?  Undoubt- 
edly the  extent  of  adof^tion  may  be  difierent 
in  the  difl'erent  cases;  for  the  rule  admits  that 
the  situation  of  each  colony  may  rcguU|«  the 
extent  of  their  observance,  and  this  more  ob- 
viously as  to  the  statute  than  the  common 
law.  There  might  be,  therefore,  and  no  dpubt 
are,  reasons  which  should  prevent  the  provi- 
sions of  English  law  from  being  canied  so  Ar 
in  a  conquered  country  as  in  an  uninhabited 
country.  But  the  principle  of  admission  ap» 
plies  equally  to  botn,  ana  so  does  the  princi- 
ple as  to  the  extent  of  observance  in  colonies 
acquired  by  conquest  or  discovery,  because 
just  as  nuicli  variety,  as  to  the  situation  of 
tach  colony,  requiring  difierent  reslrictiona, 
may  exist  in  the  one  case  as  in  the  other, 
liut  it  was  observed,  that  if  you  have  a  trial 
by  jury,  which  is  so  much  admired  in  Ens- 
land,  liecause  it  is  attended  with  so  many  ad- 
vsntages,  you  must  have  sheriffs  and  other 
officers,  and  you  have  not  these  ministers  of 
the  English  law.  Now  that  observation 
would  apply  to  the  case  of  diKOvercd  colo- 
nics as  well  as  conquests.  But  it  has  no 
weiglit  with  reference  to  the  case  of  a  disco- 
vered colony :  Why,  then,  should  it  have  any 
in  the  case  of  a  conquest?  Then  again  I  meet 
my  friend's  argument  with  the  essential  dif- 
ference between  the  forms  of  the  English 
law^and  the  principles  of  the  English  law. 
The  one  ma^  prevail  where  the  other  does 
not.  The  trial  by  jurjr  is  not  in  all  cases  the 
right  of  the  king's  subjects  even  in  this  coun- 
try.   Nobody  ever  supposed,  that  the  mode 
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of  proceeding  Ift  the  Court  of  Admiralty,  or 
by  the  c9»Umblc  anW  murBhal  when  tliat  court 
waa  in  oxisteiice,  were  violations  of  Mmgmm 
CkarUy  yet  they  differed  both  in  the  forma  of 
trial,  and  in  tlie  rules  of  law,  from  those  of 
the  common  law. 

i  did  myself  the  honour  of  examining  this 
subject,  when  I  shewed  that  torture  could 
not  be  applied  at  all  in  England.  The  Admi- 
ralty aiiu  the  court  of  the  constable  and  nuvshal^ 
were  governed  by  the  civil  law,  which  as  in- 
terpreted by  modern  usa£e  allowed  of 
the  torture;  yet  the  resoliitions  of  tho 
judges  were  positive,  tliat  no  torture  could  be 
applied  to  the  subjects  of  this  country  by  (he 
law  of  England,  and  extended  the  prohibition 
not  less  U>  tliese  courts  than  to  those  of  com- 
mon law.  Tliis  instance  of  the  Admiralty 
is  one  which  adheres  very  closely  to  tiie  pre- 
sent case,  because  it  is  one  which  embraces 
offences  committed  out  of  this  coimtry,  and 
tried  within  it  by  the  rules  of  the  civil  law. 

Mr.  Justice  fiay/ey.— Tried  by  so  much  of 
the  civil  law  as  we  adopt. 

Mr.  fiUan, — Just  so,  my  lord :  there  fa  no 
statute  or  positive  enactment  to  limit  its  opera- 
tion ;  but  fiaving  resorted  to  that  law  for  certain 
puijKMeSy  we  are  considered  aa  adopting  so 
much  of  its  provisions  as  are  not  repugnant  to 
tlvB  humane  principles  of  our  own  Jaw ;  or  in 
other  words,  the  fundaoMsntal  principles  of 
our  own  law,  by  a  paramount  and  overruling 
power,  control  and  regulate  tlie  provisions  et' 
the  civil  law  in  its  application  to  the  subjecte 
of  this  cotmtry,  upon  the  same  principle  fay 
which  I  contend  that  any  act  of  a  coloniai 
court,  contrary  to  the  fuudamental  principles 
of  our  own  law,  would  be  annulled  and 
eotmteracted.  It  does  not  follow,  thereAoe,  b^ 
cause  a  trial  by  jury  cannot  be  had,  that  there- 
fore the  accusi^  is  to  be  punished  before  he 
is  tried  at  all.  It  may  be  impossible  that  he 
can  be  tried  by  a  jury,  but  it  is  not  a  legiti- 
mate consequence  from  thence,  that  because 
he  cannot  iiave  that  blessing  incident  to  the 
£ngli>h  constitution  or  its  advantages  io  all 
things,  that  he  should  not  have  them  as  near 
as  may  be  where  humanity  ainl  justice  require 
it.  I  put  this  question  to  my  learned  friend, 
in  my  original  argument,  to  which  it  is  nece^ 
sary  to  allude  now  for  the  sake  of  observing 
upon  the  answer.    If  the  law  of  the  coin 

2uered  country  began  to  attach,  when  did  it 
rst  attach  on  the  conquerors  ?  And  by  what 
principles  ?  It  cannot  begin  till  the  conquest 
IS  complete.  Upon  what  reason  or  ground, 
then,  is  it  to  prevail  after  the  conquest,  and 
by  means  of  the  conquest  only  ?  The  general 
principle  would  be,  tliat  those  who  are  re- 
duced under  the  power  of  the  crown,  should 
rather  conform  to  wlmtthe  rule  was  by  which 
the  crown  eovems  its  own  subjects,  and  that 
instead  of  toe  conquerors  submitting  to  the 
lawa  of  the  conquered,  the  conquered  should 
submit  to  the  laws  of  the  conquerors.  StKh 
was  the  rule  of  the  civil  law,  tlie  great  mo» 
the^  of  all  European  laws— pecis  Mi/wifreav* 
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Ttmi9aM,recipfrewortm.  On  vlut  principle  !•  i  ciplca  or  liberty  pnnul.  I  lay  that  in  bII 
it,  then,  tlwt  this  old  rule  orconqiwtt  it  to  be  ,  «Kh  cum  Iho  Drilisli  Uwt  must  prevail, 
inverted,  wk)  thil  the  law  «f  ttw  conquered  i  That  nothing  abort  of  an  acl  of  mrhanMnt 
ceuoLry  ihall  be  ronceived  to  praviil  iiisickd  vrauld  induce  j-our  lorrlthipi  to  hold  the  con- 
of  that  uf  the  conqueror !  My  rrie&d  hai  at-  trary.  Innumerable  iastancea  of  a  Like  na- 
tcmptcd  an  enswer.  Savi  he,  according  to  I  lure  might  be  staled.  Suppoie,  by  tlte  old  lew 
the  caw  of  Campbell  ana  Hall,  the  lawi  of  |  of  ihe  culuay,  perxoni  who  were  found  cele- 
the  coii(]ucretl  cuuiury  shall  prevail ;  though  ,  braling  Divine  eerrice  accerding  to  the  ritei 
m  oilieiwiw  by  the  Roman  law.    With-    of  the  Proieatant  church,  thould  be  burned. 


vernor  to  incur  Ihii  penally  ol 


out  italing  any  other  aulhoritici,  ur  going  in 
any   grounds    fur    Ihii  distinction  betwe 
theHonian  and  the  modern  h«,  my  learned    again 
friend    wrnl   an    lo   itate  that   there    wai    Itwat 

Huhanl«liip  in  thit;  becauw,  he  sayt,  with  I  tainly  „  , 

regard  iu  tlic  lubjecta  of  the  crown,  who  [  of  the  pareni  itate  ahall  be  obterved  there, 
are  there  for  military  puruotes,  the  crown  may  ;  which  I  contend  ii  the  goveruing  priiKipli 


exempt  them.  And  wiili  regard  to  tl)o*e  who 
come  lor  other  purpoaea,  iliey  lubmit  ihem- 
■elvei  voluntarily  under  the  dominion  of  the 
|ilace,  and  ought  to  be  aubject  to  iis  lawi. 

Now,  in  the  firat  plucc,  he  waa  inaccurate  in 
nayinp  the  cruwji  might  eicnipt  ila  own  aul>- 
JecU  who  were  there  in  a  civil  or  in  a  mili- 
tary capatily  ;  fur  lliul  wuuld  be  directly  in 
the  teeth  of  the  tiiurlh  rcMjIutiun  in  Mi 
cardinal  cue  of  Campbell  and  Hall,  in 
which  it  ii  huld,  that  the  crown  could  not 
(tlace  any  pari  of  itt  auhjecia  in  a  different  a^ 
luatioo  frsro  the  reau  To  ilwl  extent,  at 
Ieaat,thcrefore,  my  friend'a  ground  faila.  But, 
be  aaya,  all  other  peraoDs  that  go  there,  go  t»- 
luntarily,  and  lubmit  themaelvea  lo  the  domi- 
iiionofliielawaoftheplace.  That,  ulo  the 
oinauered,  you  have  no  right  to  compel  them 
la  cnanse  their  religion,  or  impose  upon  them 
jraur  reugioui  principles,  so  as  even  to  make 
Ihem  Chnsliana against tlieii  own  free  will.  In 
the  first  place,  1  can  put  many  cases  where 
people  do  not  go  voluntarily  into  these  coun- 
tries; as,  tbr  in  stance,  waggoners  of  the  ar- 
tillery train,  as  appears  in  the  case  of  go- 
vernor Sabine  ;  so  where  persona  go  l>y 
inevitable  accident,  a^,  lor  instance,  those 
who  are  driven  thither  by  storm.  Is  it  to 
be  snid  that  an  aniluusador  or  general,  or  any 
one  else,  cdsually  landing  in  Trinidad,  in  his 
paHage  frum  one  country  to  another,  who 
liippena  Iu  be  present  when  a  crime  is  con> 
mitteil,  is  to  be  tiibjrcled  to  the  inhuman 
power  contended  fur !  that  the  magislrHtes 
of  th:Ll  place  have  right  and  authority  lo  tug 
hia  Juints  by  torture,  to  learn  whether  he 
knew  any  thing  of  the  faci,  or  can  relate  any 
thing  nialcrial  as  to  the  guilt  or  innocence  of 
tlie  accused  >  There  seems  to  Mr.  Slephea 
no  hardship  in  that !  or  it  is  sonened  to  no- 
, thing,    forsooth,    by    the    observation    that 

{ou  have  j-uurself  to  blame  for  coming  vo- 
iiotarily  under  that  local  dominion  !  Mr 
learned  friend  meets  ilie  case  nut,  by  saying, 
you  who  have  acq^uired  a  right  over  my  lilc 
nave  no  right  lo  impose  on  me,  the  con- 
qiieied,  this  hardship,  and  bis  elTurt  to  rid 
himself  of  the  burthen,  ia  by  asseilioKa  right 
in  the  conquered  to  impose  upon  us,  the  con- 
querors, as  the  meed  of  our  achievements, 
hardships,  and  conditions,  which  would  noi 
Attach  to  us  in  our  owncountry  where  the  prin* 


own.  War  continues  after  the 
conquest;  what  law  shall  prevail  in  the  co- 
lony Jiagnnte  htlU  f  Surely  it  ia  impoaaible 
to  maintain  that  the  connuerors,  or  even  the 
conquered,  shall  be  bound  to  observe  the  laws 
oftlieir  enemy;  and,  that  whether  they  aRert 
naviption,  Inde,  or  any  other  regulaiiou  ei- 
sontial  to  the  general  prosperity.  If  the  laws 
«f  the  conquered  country  must  give  wuy  in 
such  caaes.  upon  what  principle  shall  it  bo 
said  that  the  laws  of  the  conquered  country 
attach  on  the  coaquerors  so  far  as  lo  affect 
their  unalienable  rights  and  privileges  ;  and 
which  have  been  emphaiically  ciJled  the 
undoubted  iBbcritance  of  the  king's  people, 
which  the  crown  can  no  more  uke  away 
tbmnit  csn  the  landed  inberi lance  derived  from 
our  aocettors  ? 

Lord  EUtn6ar(meh.--ll  they  are  not  gi>. 
vemed  by  the  old  laws,  by  what  laws  are 
Ihey  governed  ?  Either  the  old  laws  conti- 
nue, or  they  cease  on  the  conquest ;  the 
laws  of  the  conquering  country  supersede 
Ihem,  or  the  old  Ihws  remain  under  certain 
qualificBlions.  Who  is  lo  find  out  the<« 
qualifications?  Some  of  the  ptrnons,  who 
are  sent  out  from  this  country,  judging  for 
themselves,  may  say  some  of  the'-elaws  are 
not  consistent  with  the  principles  and  spirit 
of  Ihe  British  constitution,  and  therefore  it 
ia  not  incumbent  on  us  lo  obey  them. 

Mr.  AToha.— That  is  one  of  the  points,  on 
which  the  learned  judgcshavc  anticipulcd  dil- 
lienlt^ ;  and  yet  the  rule  is  laid  down  in  the 
way  in  which  I  contend  for  it,  in  3  P.  Wil- 
liams, TS,  namely,  that  the  laws  and  cu!<loms 
of  the  conquered  country  shall  hold  place,  un- 
less they  are  contrary  lo  our  religion,  or 
enaci  any  thing  that  is  malum  in  *e,  or  arc 
silent;  for  in  all  such  cases  the  Uws  of  the  con- 
quering country  shall  prevail.  But,  t  am 
asked,  now  the  person  whoisio  administer  the 
law  is  lo  know  it  ?  In  fact,  the  persons  who 
administer  the  laws  there  must  be  Knglish- 
men,  or  ioimedialely  under  their  conlrul,  and 
subject  to  their  eiplanation  and  direction  as  to 
what  the  law  ia. 

Lord  £//enbon)iijA.— The  former  laws  they 
knew,  because  they  lived  under  tliem,  and 
obeyed  Ihem  before,  but  now  the  two  laws  are 
cMipoiinded.    You  will  fiod  lufficicul  dil&- 
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cultjr  in  compounding  the  two  laws.  It  in 
supposed  to  be  a  paitof  thectuloms  of  CIrina 
to  expose  infants.  It  would  be  difiicuU 
piinA  fade  to  say  that  was  murder  in  them, 
and  jct  that  is  malum  ia  m  ;  it  is  as  much 
aioiiMi  m  te  as  aojr  thine  can  be  supoosed  to  be. 

Mr.  IVofsm. — Your  lordships  ooserre  that 
the  position  in  S  P,  Wilhams  says,  the  Uws 
of  this  country  shall  prevail  where  those 
of  the  oonauered  country  are  either  coi^ 
trary  to  the  laws  of  God,  or  are  totally  silent 

I/Md  EUwhonmgh^ — My  difficulty  is  about 
these  exceptions ;  ^yitiMfaffiMf a/  principUt,** 
and  ^  mala  in  ie**  introduce  some  cliflficuity. 

Mr.  Nolan, — ^There  is  undoubtedly  a  diffi- 
culty of  drawing  the  precise  line,  but  so  there 
is  in  all  human  matters,  and  this  duty  roust 
be  reposed  injudicial  discretion. 

Lord  ElUnharouek^ — All  difficulty  in  draw- 
ing the  line  is  avoided  if,  in  conformity  to  the 
6tn  resolution  in  Campbell  and  Hall,  you  say, 
^  That  the  laws  of  a  conquered  country  conti* 
nue  in  force  uptil  they  are  altered  by  Uie  con« 
queror."  That  leaves  no  uncertainty  or  diffi- 
cult, as  the  colony  is  to  renutinas  itwas  before. 

Mr.  Aote,— My  lord*  with  all  deference 
the  uncertainty  and  difficulty  will  then  be 
greater.  It  is  agreed,  that  the  practical  forma 
of  the  old  law,  including  such  as  affect  local 
property,  may  be  revived  or  continued,  as  they 
were  in  this  instance  by  the  coramander*in* 
chief.  The  general  ordinances  of  law,  as  a  rule 
of  civil  conduct,  are  in  must  civilized  countries 
tlie  same  in  their  practical  result.  The  absurd 
and  wicked  anomalies  against  which  our  con- 
stilution  wages  war,  are  usually  few,  and  may 
be  removed  as  speedijy  and  easily  by  the  con- 
queror^  as  they  might  and  ought  to  have  been 
by  the  ancient  government.  Here  is  little 
difficulty,  small  novelty,  and  less  hardship; 
but  will  your  lordships  indulge  me  in  putting 
some  cases,  to  show  the  roiscniefs  which  must 
arise  from  the  other  alternative?  SupiKise 
an  Englishman  who  thinks  ho  has  rather 
too  numerous  a  family,  and  chooses  to  put  a 
few  of  them  to  death,  or  considers  it  right 
to  marry  seven  or  eight  wives ;  is  that  to  be 

Eirniitted,  because  the  original  laws  of  Ccy. 
n  or  China  allowed  their  subjects  to  act  so  ? 
We  may  get  rid  of  most  of  the  difficulties 
in  practice  with  regard  to  the  conquered  sub- 
jects, by  the  mercy  and  humanity  of  the 
crown ;  which  can  mitigate  the  rigors  of  our 
law  whenever  sound  discretion  requires  it. 
But  if  the  laws  of  the  conquered  country  re- 
main in  force,  their  binding  obligation  is  ge- 
nerel,  and  applies  to  English  as  well  as  na- 
tives. The  conquerors  are  to  become  subject 
to  every  municipal  regulation,  whether  vir- 
tuous or  wicked,  expedient  or  impolitic,  whe- 
ther criminal  or  civil,  whether  they  respect 
marriage,  religion,  or  any  other  right  con- 
nected with  our  civil  relations  and  liberties. 
Surely  then  the  mischief  is  greater  by  adopt- 
ing the  laws  of  the  conquered  country,  without 
qualification,  even  than  by  admitting  those  of 
tkeconquerorsyand  fivllowiogtheold  rule  found* 
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cd  upon  principle  and  rcMitcd  to  in  practlcie 
in  all  times  since  a  law  of  nations  was  known 
or  practised.  A  further  difficulty  presenla 
itself  as  I  proceed.  What  persons  are  they 
who'are  to  administer  the  ancient  law  in  sucit 
cases  ?  Is  it  the  conquerors  who  know  nothing 
about  it,  or  are  the  conquered  to  take  tlie  cun- 
qaerors  under  their  civil  dominion  by  the 
administration  of  those  lawS|  of  tlie  operation 
and  extent  of  which  their  vanquishers  are 
ignorant?  When  these  and  other  circum- 
stances are  balanced  and  considered,  it  is 
more  strictly  conformable  to  principle  to  go 
beyond  the  rule  for  which  I  conteno  and,say 
that  the  old  law  ceased  altogether  upon  the 
conquest,  and  tliat  the  vanquished,  as  they 
became  subjects  of  the  crown,  became  an- 
swerable to  its  laws  as  well  as  to  iis  govern- 
ment, except  so  far  as  they  are  actually  altered 
by  virtue  of  the  king's  prerogative,  restrained 
and  limited  as  that  prerogative  is  by  the  con- 
stitution for  the  nation's  good. 

Lord  ElUnhorougk, — ^There  is  some  theo# 
retical  inconvenience;  there  is  vei^  little 
practical  inconvenience,  whether  the  form  of 
the  government  runs  in  the  name  of  bis  ma* 
jesty,  or  of  the  king  of  Spain. 
'  Mr.  Nolan, — My  lords;  the  mischiefs  and 
grievous  consequences  I  have  pointed  out,  are 
not  merely  theoretical.  Conquerors  can  lose 
no  privilege,  as  the  direct  result  of  their  con* 
quest ;  but  to  subject  them  to  strange  laws, 
of, which  they  have  never  heard,  is  to  de* 
ptivc  them  of  their  rights,  and  strip  them  of 
their  privileges. 

Lord  ElUnborough. — The  conquerors  indi- 
vidually lose  no  privilege.  But  if^they  choose 
to  go  abroad  into  a  Spanish  colony  where  a 
different  form  of  law  prevails,  they  must  abide 
by  the  consequences.  You  must  either  admit 
that  the  old  laws  continue  till  the  new  are  in* 
troduced,  or  they  must  be  positively  in  a  law« 
less  state. 

Mr.  Ndan.'^l  do  not  think  so.  The  snni 
of  my  argument  is  this.  According  to  the 
law  of  nations  the  civil  rights  of  the  con* 
quered  cease  alto^ther  by  the:  conquest^ 
unless  preserved  by  stipulation.  Their  old 
laws  must  therefore  be  put  iuto  re-operation 
by  the  will  of  the  conqueror  either  expresa 
or  implied.  Our  constitution  vests  this  power 
in  the  king,  and  his  majesty  may  entrust  this 
authority  to  the  commander  of  his  forces,  until 
his  royal  pleasure  is  definitively  known :  or 
the  old  laws  may  revive  ky  the  self-action  of 
our  own  laws  and  constitution,  subject  to 
those  regulations  and  restrictions  w  hich  are 
laid  down  in  our  books.  But  whether  the 
laws  of  the  conquered  are  continued  or  ino« 
dified  bv  the  sovereign's  will,  and  whether 
that  wilf  is  expressly  or  impliedly  declared,  it 
is  clear  that  no  greater  poy^er  can  be  given  by 
the  crown  than  the  crown  has  to  bestow ;  and 
that  his  majesty  cannot,  by  his  individual  au* 
thority,  continue  institutions  which  he  could 
not,  by  his  prerogative  originate  in  the  code  of 
a  new  colony.  If  it  be  clear,  then,  that  tb« 
S    P 
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king  can  neither  !>▼  cominitefon  il&r  charter, 
invest  any  coloniin  government  with  power 
to  punish*  the  acetisra  without  being  heard  or 
to  extract  eviifence  from  him  for  the  purposes 
of  conviction  by  inflicting  torture,  it  isequalljr 
clear  that  he  cannot  contmue  such  tyrannous 
HMtitiitions  in  a  conquerrd  colony.  The 
limits  placefl  by  the  fundamental  laws  of  the 
vvakn  upon  the  royal  prerogative  are  in  this 
respect,  few,  pinin  and  simple.  It  is  the 
duly  of  those  tu  whom  the  execution  of  that 
prerogRtive  is  cntnistcd,  to  take  scrupulous 
care  that  it  shall  not  ht  exceeded  either  by 
themselves  or  1^  those  to  whom  the  imme- 
diate administration  of  the  laws  is  com  mi  t- 
tcil.  Very  slight  attention  will  be  sufficient 
to  enable  n  governor  to  gimrd  against  the  vio- 
lation of  principles  which  he  is  bound  to 
know,  in  common  with  every  other  subject : 
and  as  generally,  if  not  universally,  tliey  miti- 
gate the  rigor  of  other  munici|ml  institutions, 
the  conquered  will,  at  lea^  in  eencral,  be 
Telieved  from  oppressive  or  mischievous  en- 
actments; and  the  kinu*s  ancient  subjects 
remain  exempt  from  the  consequences  of 
iH-advised  or  wicked  ^irovisions  which  violate 
tlieir  ancient  and  inalienable  rights. 

My  lords ;  I  shall  not  trouble  your  lord- 
ahips  Willi  any  observations  on  the  peine  fort 
€t  imrr^  because  it  docs  not  apply  to  this  case. 
Neither  shall  I  make  any  iipon'the  countess 
4>f  Shrewsbury's  case^  12  Uep.,  9-1.  That 
case  came  before  the  council.  It  concludes 
significantly  with  this  observation  :  **  Hoc 
im  terrorcm,  $ed  quere  quid  indt  renif,**  &c. 
It  was  rallurr  a  political  thing  to  frighten  her, 
than  a  sound  and  serious  resolution. 

My  friend's  next  pro)K)sition  is,  that  the  in- 
fliction of  turturc  was  a  judicial  proceeding 
fuunded  on  the  sentence  of  a  court  having 
competent jiirisdirtion  over  the  muse;  and 
that  the  jihiirial  r.ii:iracter  of  the  act,  done  in 
the  CHPacity  of  a  Judge,  cunstitutcd  a  justifica- 
tion fur  doing  it.  This  raises  the  qiiObtiim 
whether  general  Dcton  had  any  authority  as  a 
judpc  to  do  the  act.  Aly  lurds,  the  terms  in 
which  Mr.  Stephen  has  put  his  proposition  liave 
relievcnl  luc  trum  nrguin*^  a  |M»int  on  wliich 
the  Court  appeared  to  feel  some  little  dmibi, 
namely,  whether  it  could  be  supposed  that  this 
order  was  given  by  general  Pirlon  as  an  exe- 
cutive ina;;istratc.  From  the  time  when  the 
case  was  first  brought  before  this  Court,  until 
the  moment  whcnttie  doubt  was  suggested, 
it  was  always  underslo<Ml  to  be  general  Pic- 
ton's  act,  as  a  jiid>:;p,  and  not  as  the  head  of 
the  executive  government.  If  there  could  be 
any  doubt  upon  that  point,  it  must  l>e  re- 
moved by  looking  into  the  special  verdict. 

In  the  first  plare,  the  tribunal  is  stated  in 
the  sp(H:ial  verdict,  to  be  a  tribunal  of  appeal. 

In  the  next  plare,  the  special  verdict  sets 
forth,  that  no  sentence  could  be  put  in  execu- 
tion until  it  was  submitted  to  the  court  of  a|w 
peal  in  the  Caraccas,  for  approval  or  rejection, 
so  that  the  words  of  the  s|)ecial  verdict  leave 
no  doubt,  that  this  order  was  not  tlie  act  of 


the  executive  government ;  for  it  doet  not  ap^ 
pear,  that  the  court  of  tlie  C'araccas  had  anv 
executive  power  over  the  ishind  of  Trinidad. 
It  is,  incleed,  an  act  of  the  executive  power 
to  deter m me  whether  a  sentence  shall  be  car- 
ried into  execution  or  not;  but  the  confirnup- 
tion  or  rejection  of  the  sentence  is  a  judicial 
act.  And  the  court  of  the  Caraccas  was  only 
a  Ibrum  of  appeal,  to  reverse  or  confn-m  Uie 
sentence  pronounced  in  theiskind  of  Trmidad, 
which  was,  in  that  respect,  a  subordinate 
jurisdiction.  But  the  point  is  now  given  up 
by  my  learned  friend.  He  puts  his  case  upon 
its  beinc  a  judicial,  and  not  an  executive 
act.  My  learned  friend  has  said,  thai 
general  Ficton  acted  either  as  alcalde  or 
governor,  and  either  the  akakle  or  the  gover- 
nor, or  both  together,  had  power  to  inHicC  tor- 
ture, which  is  an  answer  to  this  mdictuieDt. 
I'hat  if  the  alcakle  had  the  power,  he  only 
asked  the  advice  of  general  Picton,  winch  is 
something  like  the  const itutiones  imperatoriae^ 
answers  of  the  prince.  It  was  bis  advice,  and 
not  his  authoritative  act.  Protesting  against 
this  supposed  analogy,!  have  to  observe,  Uiat 
to  this  argument  there  are  two  decisive  an- 
swers. In  the  first  place,  the  special  verdict 
finds  it  was  not  done  by  the  authoritv  of  the 
alcalde,  but  by  the  authority  of  general  Picton. 
In  the  next  place,  it  is  found  that  the  alcalde; 
had  no  power  to  order  the  torture  of  his  own 
authority. 

llie  next  mode  in  which  ray  friend  pnt  his 
case  is^  that  there  was  an  appellate  power 
given  hy  general  sir  li.  Abcrcrombie  in  his 
mstructtons,  and  under  that  appellate  power 
this  act  was  done.    Now,  my  lords,  to  that 
there  are  answers  just  as  decisive.  In  the  first 
place,  that  appellate  power  was    not   given 
from  the  court  of  the  alcalde,  but  from  a  court 
erected    by    general    Abercronibie    himself, 
namely,  the  court  of  the  chief  justice  ;  there- 
fore, even  supposing  that  the  power  of  the 
chief  justice    was  liot   afterwanls  to  a  cer- 
tain degree  put  awny  liy  his  majesty's  instruc- 
tions, no  jurisdiction  was  thereby  vested  in 
general  Picton  over  the  a1caldc*s  court.    The 
authority  given  by  the  crown  must  be  strictly 
observed.     But    so  far  is    that    rule    from 
lieing  followed  here,  that  the  case  was  before 
the  alcahic  insteatl  of  the  chief  justice,  from 
whose  tribunal  alone  general    Picton    pos- 
sessed an  appellate  jurisdiction;  and    it   is 
impossible   to    contend    that    the    right    of 
appeal  over  one  roiirt  gave  liim  jtuisdiction 
over  another,  which  was  altogether  diflcrenl. 
Besides  it  can  admit  of  no  possible  doubt  that 
general  Abcrcrombie  had  no  power  to  erect 
or  constitute  any  court,  with  authority  to  try 
the  kind's  people,  after  his  majesty's  pleasure 
was  made  known.  Therefore,  even  if  1  were  to 
CO  the  length  of  supposing  that  this  case  was 
brought  into  the  court  from  which  general 
Picton  would,  under  general  Abercrombie*fi 
instructions,  have  a  right  to  entertain  an  ap- 
peal, and  that  general  Picton  did  entertam 
the  question  in  his  apt>ellate  capacity,  yet  stiU 
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it  never  was  luppoaed  that  iha  commiMion 
of  a  conimanOcr  in  chief  gave  him  power 
to  erect  tribunala  and  courts  of  jiislicei  which 
¥f>ere  io  continue  by  virtue  of  that  coRHnit- 
sion,  after  his  maiesty,  by  means  of  his  great 
officers  of  state,  had  sent  out  his  oommission 
and  inslniedoiM  for  the  governor  of  the  coiin* 
try,  and  ordained  ruulations  inconsistent  with 
those  given  by  the  comniaoder  in  ctiief. 
Perhaps  up  to  that  period,  anv  regulations 
of  the  commander  in  cliicf  might  continue ; 
but  DO  further.  There  is  a  case  on  record 
which  shows,  that  a  commander  having  mi- 
litaiy  power  over  life  and  dcatl),  has  no  power 
•f  this  kind. 

Mr.  Justice  BayUy, — After  theconquest,cou1d 
corporal  fmnishment  be  inflicted  in  any  case  ? 

Mr.  H^hn, — Undoubtedly  it  could.  Martial 
law  eaists  from  the  vcr^  moment  of  the  con- 
quest ;  it  continues  until  tlic  conqueror  pro- 
cbiims  some  other  nilc  fur  the  civil  regulation 
of  the  island,  or  until  his  majesty's  pleasure  is 
known. 

My  lords,  such  was  tlic  usage  in  this  co«m- 
Uy  Airing  diflfcrcnt  great  struggles  and  dis- 
turbances. After  martial  law  was  proclaimed, 
your  lordships*  juriftdiction  ceased.  It  was 
the  case  also,  not  k>ng  ago,  in  Ireland  ;  on 
the  proclamation  of  martial  law,  the  common 
law  was  no  longer  in  force. 

Lord  EtUnborvugh.'—Th;ii  is  a  regulation  by 
statute,  the  promulgation  of  martial  law 
having  tlic  effect  of  pnxUiciiig  the  suspension 
of  the  ordinary  municipal  laws. 

Mr.  Noliin. — Undoubtedly,  that  was  the 
rase  in  Ireland.  But  s)>eaking  from  recollec- 
tion, there  arc  luauy  instances  in  our  books 
whore  persons  have  been  tried  by  martial  law, 
when  it  existed  in  this  country,  as  proclaimed 
by  tite  king'sauthority,  and  not  by  any  statute. 
You  will  Snd  in  Und  Hale  a  great  deal  on 
that  subject.  I  wish  anxiously  to  avoid  dis- 
cussing the  right  of  granting  the  power  of 
civil  regidalion,  as  assumeil  by  general  sir  R. 
Abercrofiibie,  between  the  conquest  and  the 
time  when  his  majesty's  pleasure  was  known. 
No  power  could  be  more  dij>creetly  or  better 
cxercisetl  than  it  washy  that  distinguished 
officer.  But  supposing  sir  R.  Abercrombie  to 
have  had  the  power  which  he  assumed,  gene- 
ral Picton  did  not  confonn  to  it  And  further, 
whatever  power  was  vested  in  general  sir  R. 
Abercrombie,  as  it  originated  cither  in 
the  express  words  of  his  commission,  or  was 
thereby  permitted  from  the  necessity  of  his 
situation,  it  continued  no  longer  than 
until  his  msucsty  had  indicated  his  pleasure 
as  to  what  the  regulations  and  government 
of  that  country  should  be.  I  therefore  take 
it  to  be  clear,  that  there  is  no  grotmd  for 
saying  that  general  Picton  derived  any  autho- 
rity from  general  Abercrombie  to  do  what  is 
now  complained  of.  On  the  contrary,  he  did 
it  of  himself,  unauthoriied  by  any  instructions 
from  his  superior. 

My  lords,  the  next  question  is,  whether 
general  Pkton  had  power  to  do  this  act  uudcr 


the  king's  commiiaion ;  and  that  is  really  th» 
sole  point  worthy  of  discussion  on  this  part  of 
the  case.  It  maybe  necessary  just  to  slalo 
to  your  lordships  what  the  tenns  of  tliat 
commission  are.  The  first  material  part  of  tlie 
commission  is  arttolc  S.  "  It  is  -our  will  and- 
"  pleasure  that,  for  the  present,  the  temporarjr 
^  administratiofi  of  the  island  ahouki,  at 
"  nearly  as  oircumatMices  will  permit,  be  ea*: 
'*  ercised  by  ywi  according  to  the  terms  of' 
"  the  capitulation  hereunto  annexed,  in  con- 
**  formity  to  the  ancient  laws  and  institutions 
**  that  subsisted  wKliin  the  same  previous  to 
**  the  surrender  of  the  said  island  to  us,  sub- 
**  ject  to  such  direction  as  you  sliall  now  and 
**  nercaAer  receive  from  us  uudkrr  our  signet 
''  or  sign  manual,  or  by  our  order  in  our 
**  privy  council,  or  to  sudi  sudden  and  un- 
**  foreseen  emergencies  as  may  render  a  de- 
"  parture  therefrom* absolutely  necessary  and 
''  unavoidable,  and  which  you  are  immeiliately 
**  to  represent  to  one  of  our  principal  secre- 
**  taries  of  state  for  our  information.  But  it 
*'  is  nevertheless  our  special  command,  tliat 
**  all  the  powers  of  the  eaecutive  government 
**  within  the  said  island,  as  well  civil  as  mili«' 
'*  tary,  shall  be  vested  in  you  our  governor,  or 
^  in  the  oerson  having  the  government  of  the 
"  said  island  fur  the  time  being ;  and  tliat 
**  such  powers  as  ^'ere  heretofore  exercisc<l  by 
**  any  person  or  persons  separately,  or  ir.  con* 
''junction  with  the  governor  of  tlie  said' 
'*  island,  shall  belong  solely  to  you  our  go«* 
<<  vernor,  or  to  the  person  having  the  govern-* 
"  vernnient  of  tlie  said  island  lor  the  time 
"  being,  &c,'** 

Now,  my  lords,  in  tlie  first  place,  it  is  fouml 
that  in  the  capitulation  there  was  no  pruvi* 
sion  for  the  conlLinuance  of  the  laws.  My 
pro|>osition  therefore  is,  that  this  article  ap- 
plies only  to  the  executive  and  not  to  the 
judicial  power  or  authority.  What  then  is 
meant  by  these  words,  •*  The  temporary  ad- 
*'  ministration  of  the  island  shall  be  exercised 
"  by  you,  according  to  the  terms  olthe  capitu- 
"  lalion  ?•*  Why,  that  you  are  to  refer  to 
the  terms  of  the  capitulation  for  the  exercise 
of  the  rights  which  are  stated  in  tlie  capitula- 
tion itself,  in  which  the  laws  are  not  inclui led. 

Mr.  Justice  Bfly/<y.  — Will  you  have  the 
goodness  to  read  tne  7th  article? 

Mr.  Nolan.— My  lord,  I  am  perfectly  aware 
of  the  7th  article,  and  I  will  do  that  by-and-by. 

^t<  It  is  our  command  tliat  all  the  powers  of 

**  the  executive  government  within  the  said 
**  island,  as  well  civil  as  miliUry,  sliall  be 
**  vested  in  you  our  governor,"  &c  This  Atli 
article,  therefore,  relates  solely  to  the  execu- 
tive  power,  to  which  the  terms  of  capitulatioA 
were  intended  to  be  altogether  confined.  M  j 
learned  friend  Mr,  Stephen  says,  that  your 
lordships  <»ught  to  give  this  article  as  liberal 
jLU  interpreUtion  as  possible.  Surely  this  la 
the  first  time  that  such  a  proposition  was  ever 
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lieard  of  ki  a  court  of  justice.  I  havo  always 
understood  that,  with  regurd  to  power  auumed 
by  one  nrMerf  over  others^  the  right  was  to  be 
coiistiuecfas  strictly  as  pouible,  instead  uflihe* 
rally.  It  admits  of  ix)  Mich  thing  as  a  favourable 
iDterprvtation  when  authority  is  ciercised  by 
one  subject  over  his  eauals.  But  if  thelrule 
was  more  relaxed,  still  no  such  liberal  con- 
struction is  admissiblr,  as  that  the  5th  clause, 
which  refers  only  to  the  case  of  the  executive 
govermnent,  should  be  extended  to  the  ad- 
inioistrstion  of  justice. 

I  come  DOW  to  the  7t)i  article,  which  relates 
to  the  mode  of  administering  justice  in  the 
island.  UJs  majesty's  instructions  contain 
liis  sovereign  pleasure  on  that  point,  and  un- 
avoidably supersede  all  such  as  were  given  l»y 
the  commander  in  rliicf  previous  tu  that  time. 

'Mt  is  our  will  and  pleasure,  that,  for  thp 
'*  present,  and  until  our  (aither  pleasure  shall 
**  De  sigui6ed,  the  same  courts  of  judicature, 
"  which  subsisted  in  the  said  island  previous 
'*  to  the  surrender  thereof  to  us,  shall,  for  the 
**  present,  be  continued  in  the  exercise  of  all 
**  tlie  judicial  powers  belonging  to  them  in 
^  civil  and  criminal  cases ;  and  that  they 
"  shall  proceed  according  to  the  laws  by 
'*  which  the  said  island  was  then  governed ; 
"  and  that  such  judicial  powers  as  previous 
^  to  the  surrender  of  the  said  island  to  ua 
'*  were  exercised  bv  the  Spanish  governor, 
'*  shall  be  exercised  by  you  our  governor,  in 
'*  like  manner  as  the*  &ame  were  exercised 
"  previous  to  the  ^u^rcn(]cr  of  that  island." 

Mr.  Justice  Paylry — Now  I  ask  you  upon 
lbat,ruu1(l  tlicrc  be  uny  ca«o  in  which  corporal 
pnnihhnu'i:t  ruiil !  I)t*  inilicted  for  crimes? 

Mr.  Noiun.—  I  lliiiik  there  could. 

I^Ir.  .hialicf  Boi/fct/, —  It  is  stated  in  the 
s)icriai  verdict,  tlril  where  any  sentence 
\\\is  nrontjunccd  by  any  of  thu  courts  in 
Trinidad,  by  which  a  party  was  to  snlKor  cor- 
|K>ral  punishment,  such  sentence  coultl  not  he 
rarried  into  execution  till  it  was  transmitted 
tu  the  supcrior/umyji  of  Caraccas  for  its  con- 
firmation or  rejection, 

Mr.  Nolan. — I  do  not  mean,  my  lords,  to 
leave  that  pari  of  the  case  untouched.  I  am 
sorry  to  have  troubled  you  so  long.  I^t  us 
return  to  this  article,  which  sets  up  all  the 
authorities  that  existed  in  the  island  f>rcvious 
to  its  surrender  to  his  majesty's  arms,  but 
sets  up  none  other,  and  ^fortiori  none  greater 
than  those  which  thcn'existed.— The  £ng- 
]ts!i  governor,  therefore,  possessed  no  more 
authority  under  that  article,  than  the  Spanish 
governor  did  previous  to  the  conquest.  It  is, 
indeed,  specially  found,  that  the  latter  had 
not  any  paramount  jurisdiction  in  respect  of 
Sfhich  he  could  have  taken  cognizance  of 
cases  of  this  sort,  for  it  is  found  that  he  had 
no  conttoliing  power  over  the  original  tribu- 
nals of  the  island,  and  that  the  three  jurisdic- 
tions were  co- equal ;  none  of  them  having  a 
right  to  interfere  with  the  other,  the  only  ap- 
peal being  to  the  court  of  Caraccas.     Un- 


doubtedly, then  the  eipress  langtiage  of 
this  article  gives  no  mater  power.  Let  me 
suppose,  therefore,  that  the  alcalde  had  the 
power  of  inflicting  punishments  of  all  aorta, 
previous  to  the  surrender  of  the  island ;  and 
that  general  Picton  had,  subsequently  to  the 
king's  commission,  thought  proper  to  inter- 
pose  an  apfiellate  jurisdiction ;  surely  he  could 
not  jubtify  himseit'unaer  the  authority  of  thia 
article.  It  gave  him  no  power  to  interfere 
with  the  alcalde.  The  meaning  of  the  claose 
being,  that  he  wan  thrrcbv  put  precisely  in 
the  same  situation  in  which  Spanish  governors 
stood  previous  to  the  conquest ;  who,  if  they 
hnd  done  any  thing  like  what  general  Hkton 
has  done,  would  have  acted  contrary  to  law, 
and  must  have  resorted  to  the  mercy  of  their 
sovereign  for  pardon.  If  I  am  correct  in 
these  positions,  the  point  is  reduced  to  the 
question,  whether  any  necessity,  arising  from 
t  ne  situation  of  the  colony,  could  have  justi- 
fied the  ffovemor  in  assuming  this  power. 
This  involves  the  consideration  of  Mr.  Justice 
Bavley's  observation,  that, unless  the  governor 
had  such  power,  it  would  be  impossible  to 
inflict  any  corporal  punishment  in  the  island. 
Before  I  examine  this  argument  ab  laroarv- 
nientif  it  will  be  proper  to  discuss  the  princi- 
ple upon  which  this  supposed  justification 
rests.  This  was  put  by  my  learned  friend 
with  great  ability.  He  seemed  to  argue  thus : 
I  admit  that,  considered  per  if,  no  such 
power  is  given  to  general  Picton  by  the  in- 
structions from  the  crown ;  but  it  is  a  cons 
omisiut,  and  bein^  so,  the  instructions  of  ge- 
neral Abercrombic  upon  this  head  are  not 
repealed. 

Now,  I  lake  it  to  be  clear,  ns  I  have  more 
than  once  observed,  that  where  the  sovereign 
indicates  what  his  will  and  pleasure  is,  all  the 
authority  that  was  possessed  prior  to  that 
time,  under  the  instnictions  of  the  commander- 
in-chief,  ceases.  There  is  no  principle  upon 
which  powers  given  antecedent  to  the  royal 
commission,  are  by  implication  to  be  annulled 
in  part,  and  continued  for  the  residue.  But 
it  is  urged,  that  no  punishment  could  be  in- 
flicted for  the  want  of  the  appellate  jurisdic- 
tion of  the  Cnniccas,  which  could  alone  sanc- 
tion it  in  the  event  of  an  appeal,  and  there- 
fore that  general  Picton  must  have  this  power 
as  essentially  necessary  to  the  preservation  of 
social  order,  and  the  maintrnance  of  public 
good.  Now  I  can  venture  to  assert  with  «le- 
fercnce,  but  still  with  some  confidence,  that 
there  is  no  case  to  be  found  in  our  books  which 
warrants  such  a  monstrous  proposition,  as 
that  power  is  given  to  one  subject  over  anotlier, 
upon  the  principle  that  it  ought  to  have  been 
conferred  b)r  the  crown,  but  has  t>een  acci- 
dentally omitted  in  the  royal  grant  Who  is  to 
jud^e  of  this  necessity  ?  or  which  of  the  king's 
subjects  is  to  arrogate  this  dominion  over  his 
fellow-subjects  who,  in  contemplation  of  law, 
are  all  equal,  without  a  clear  delegation  of  the 
right  by  some  le^al  manifestation  of  the  royal 
pKasure  f    But  if  the  principle  were  as  much 
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Anlntt  M  It  U  for  me,  I  should  yutev  tbaC 
tfie  nccessiljT  whith  is  nipposed  to  justiiy  such 
a  usurpttion,  did  not  exist  in  fact.  Th«  odIj 
difficulty  pretended  is,  that  there  must  be  a 
]K>stpeneroent  of  puDishment,  until  the  king't 
pleasure  is  known, — until  a  new  commission 
or  particular  instructions  are  sent  from  £nc« 
land.  In  the  mean  time,  the  defendant  wotud 
be  kept  in  gsol,  instead  of  undcreoing  imme- 
diately either  death  or  some  otner  punish- 
ment commensurate  with  his  crime.  Such 
procrastination  of  punishment  was  even 
greater  under  the  ancient  government  where 
an  appeal  was  allowed,  first  to  the  audience 
of  the  Caraccas,  and  ultimatelv  to  the  Spanish 
king  in  council.  If  the  old  Jaw  was  to  be 
followed  as  closely  as  possible ;  these  impe> 
diments  to  speedy  justice  were  1o  be  favored 
and  not  removed.  But  admitting  this  delav 
tu  be  a  mischief,  and  a  considerable  one,  (s 
It  not  less  injurious  lo  the  king's  people, 
than  a  manifest  violation  of  the  hiw,  in  a 
tyrannous  assumption  of  power  P  I  denounee 
it  as  such,  becatise.  I  believe  in  my  con- 
science, this  is  the  nrst  time  that  any  effort 
lias  been  made  in  this  free  country,  to 
sround  upon  this  plea  of  tyrants  a  dmedce 
tor  such  outrageous  conduct.  Let  mo  sup- 
pose, that  in  consequence  of  some  grievous 
treason,  it  is  necessary  to  try  some  offenders 
by  special  commission,  or  that  such  vk>la- 
tions  of  the  public  peace,  in  murders  and 
robberies  had  occurred,  as  made  a  speedy  con- 
viction and  execution  of  the  offenders  not 
only  salutary  but  essential  to  the  public  good ; 
or  that  under  a  military  commission,  it  was 
necessary  that  the  general  should  be  intrusted 
with  extraordinary  powers-^would  the  most 
imminent  necessity,  the  most  manifest  peril 
and  jeopardy  to  the  ialta  pubiica  authorize 
aiiv  of  the  learned  judges  or  any  commander, 
cither  civilormilitary,to  assume  suchauthority, 
or  could  it  amount  to  any  thing  in  the  nature  of 
a  legal  excuse,  unless  the  power  was  expressly 
given  by  commission  from  the  crown  ?  My 
lords,  I  do  state,  that  having  looked  anxiously 
into  many  books  to  see  whether  necessity 
could  authorize  any  person  to  act  in  such  a 
case,  although  under  the  influence  of  the 
purest  intentions,  there  is  no  authority  or 
usage  which  warrants  such  an  assumption; 
and  practice  is  in  every  respect  against  it. 

The  third  and  remaining  proposition  of  my 
learned  friend  is,  that  the  defendant  having 
acted  without  malice,  the  judicial  character  of 
the  act  is  a  decisive  answer  to  the  indictment; 
and  that,  whether  the  proc^ings  were  re^- 
lar  or  not :  or  in  other  words,  that  the  judicial 
character  of  the  act  exempts  the  person  acting 
as  a  judge  fVom  tU  penal  consequences, 
merely  because  he  took  it  upon  himself,  ana 
without  other  authority  tlMO  his  own  free-will 
assumed  the  judicial  functions.  To  state  the 
position  is,  in  my  humble  judgment,  to  refute 
It.  I  am  not  speaking^  of  cases  where  the 
judge,  having  a  clear  jurisdiction  over  the 
matter  tried,  cither  niisukes  the  law  or  mis* 


applies  it  TlmqiicstioD  here  put  Is^wbsliHr 
ft  ptrsoo  who  car  cmtcessii  has  no  jurisdietisDy 
and  in  fact  assumes  the  character  of  a  judct, 
for  the  purpose  of  tryinf^an  offence^  is  to  & 
rive  securiu  and  protection  from  such  an  u^ 
sumption  of  lawless  power  by  the  ver^r  set  wliich 
constitutes  his  criminality.  Omittmg,  Xhm^ 
fore,  such  arguments  as  tlicse,  the  coart  roost 
lo0k  at  the  true  question,  whieh  is,  whetksr 
general  Picton  had  an  authority  for  what  be 
has  done  by  virtue  of  the  king's  commission. 
If  he  had  no  authority  tbere^  P^n  him  Id 
act  as  a  judge  of  appeal,  he  is  undoubtedly  an- 
swerable for  his  iiieeal  assumption  of  powesy 
and  answerable  in  this  Court. 

My  lords,  I  will  not  go  into  the  discussieii 
of  any  observations  about  the  expedience^  •r 
inexpedience  of  making  the  defendant  an- 
swerable in  this  country.  I  will  content 
myself  with  citing  the  words  of  lord  Mans- 
field in  the  case  of  Mostyn  and  Fabripa.* 
**  He  is  aeoountable  in  this  court,  or  he  is  ae- 
'*  countable  no  where,  for  the  kin  in  oonncil 
*'  has  no  jurisdiction.**  **  Theretore  to  fanr 
^  down  in  an  English  court  of  justice  such 
^  a  monstrous  pro^Mition,  as  that  a  govsnior, 
^  acting  by  virtue  of  letten  patent  under  the 
**  great  sw,  Is  accountable  only  to  Qod  and 
^  his  own  conscience ;  that  he  is  absolutely 
**  despotic,  and  can  spoil,  plunder,  and  injoie 
*'  his  m^esty's  subjects  both  in  their  lifavtly 
^'  and  property  with  impunity,  is  a  doctrine 
**  that  cannot  be  maintained.'* 

My  lords,  with  this  observatkm  I  should 
close  this  tedious  case,  in  which  I  have  been 
compelled  to  many  repetitions,  by  the  time 
thst  has  elapsed  Mtween  its  several  stages, 
and  the  change  of  membera  which  has  oc- 
curred in  this  court.  But  my  learned  friend  has 
adverted  to  the  11th  and  13th  of  Willkra  SnI 
and  to  the  48  Geo.  3rd,  c.  65,  and  his  obser- 
vations deserre  some  answer.  The  1  ith  and 
19th  William  Srd,  intituled  **  An  Act  topunish 
governora  of  Plantations  in  this  kingdom  for 
crimes  by  them  committed  in  thePlantations'* 
is  as  follows  I 

**  De  it  enacted  &c.  that  if  any  Governor 
**  &c.  within  his  miyestv's  dominions  beyond 
'*  the  seas,  shall  be  guilty  of  oppressing  any 
**  of  his  majesty's  subjects  beyond  the  seas 
"  within  tKetr  respective  governments  or 
**  commands,  or  shall  be  guuty  of  any  other 
'*  crime  or  offisnce  comtrary  to  the  kw9  tjf 
'<  thU  reaim^  or  in  force  within  their  respective 
«  governments  or  commands,  such  oppres- 
''  sions,  crimes  and  offences  shall  be  in- 
^  quirra  of,  heard,  and  determined  in  his 
'<  maies^'s  court  of  King's-bench  here  in  £ng- 
«» laud,"  &c. 

Surely  this  is  a  strong  legislative  deelara* 
tion  and  eqiositioni  thSt  every  governor  of 
our  colonial  dominions  is  bound  to  cortfbrm 
himself  to  the  law  of  this  country  in  the  ad- 
ministration 6f  his  govemmeot,  and  that  if 
guilty  of  any  oppressrans,  crimes,  or  oflienocs 
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cMilfarjr  to  the  hw  of  EnKtend,  he  is  lo  be 
responiiUo  here.  If  it  be  cteir  that  governor 
PkioD  baa^  in  thu  case,  acted  in  oonlra- 
dietioD  to  IIm  laws  of  England;  for  that 
oppwasion  he  ii  to  be  tried  here  under 
this  act ;  for  the  only  object  of  this  statiile 
(and  so  far  my  friend  was  right)  was.  to  alter 
the  forum  where  the  trial  snouM  take  place, 
and  not  by  any  means  to  aflcct  either  the 
erino  or  form  of  indicUnenL 

It  is  said  that  this  case  doea  not  cone 
within  the  49nd  of  Geo.  3rd,  c.  85»  which  is  ar* 
gued  thus :  The  statute  of  William  SnI  ap- 
pKed  only  to  governors ;  the  49nd  of  Geo.Srd 
eitends  to  omer  persons  bendes,  but  only  to 
such  cases  where  persons  wouM  be  triable 
and  punishable  in  Eng^laiid,  if  the  act  were 
done  here.  Ami  as  the  j  udjg^s  of  llie  supreme 
conrt  could  neither  be  triable  nor  punishable 
in  England,  therefore  this  Judge  cannot  be 
tried  wad  punished.  How  does  this  position 
correspond  with  the  terms  of  the  act?  [The 
learned  counsel  here  read  the  first  daiue  of 
the  net] 

The  act  therefore  expressly  extends  toall  per- 
sona eiercising  public  officcsyor  acting  ina  piib^ 
Uc  capacity.  Is  not  the  situation  of  governor  or 
a  judn  in  Trinidad  a  public  office  ?  and  was 
not  tne  act  complained  of  done  by  general 
PieUHiy  when  acting  in  a  public  capacity?  If 
this  be  so,  is  he  not  manifestly  brought  within 
the  words  of  the  statute?  My  friend  s^ys, 
the  defendant  cannot  bo  punished  here  for 
such  misconduct*  is  not  any  person  wIki 
eieeeds  his  jurisdiction  in  this  country,  cri- 
minally answerable  for  that  crime  ?  To  sivethc 
clause  any  other  construction,  wouliT  be  to 
defeat  its  mcanins,  and  destroy  its  beneficial 
cflfects.  But  further,  on  what  ground  is  it 
that  he  is  to  be  coDfti<lered  as  a  judge  of  a 
court  of  superior  juriiMliction,  and  cntilJcd 
as  stich  lo  the  advantages  which  such  juilges 
possess  in  tiiis  country  f  Such  courts  are  not 
courts  of  record ;  mere  distance  gives  them 
no  title  to  be  considereil  as  such,  as  they  arc 
not  bolden  to  be  so  hy  tlie  common  law. 
Is  not  the  sole  question  then,  whether  such 
an  assumption  of  excessive  jurisdiction  is  not 
a  misdemeanor,  which  in  any  judge,  except- 
ing the  twelve  jiulges  of  England  who  sit  in  a 
superior  capacity,  would  be  triable  in  Eng- 
land .'  If  the  maj^'or  or  recorder  of  Ix>ndon 
were  to  exceed  hisjurisdictiun,  is  there  any 
doubt  that  they  might  be  tried  in  this  court 


for  such  excess  f  If  any  one  of  the  judges 
of  courts  of  record,  with  the  eiccplion 
of  tlie  king's  superior  courts,  act  bcycmd. 
their  jurisdiction,  are  they  not  amenable 
here?  Then  has  not  general  Picton.  ex- 
ercised a  public  function  in  this  colony  f 
If  ho  has,  the  statute  applies ;  because  tbia 
o&nce,  if  committed  in  England,  %rould  have 
rendered  him  guilty  and  punisluible.  Any 
other  interpretation  would  deprive  the  act  of 
all  its  effect.  If  my  learned  friend's  constnic- 
tion  were  to  prevail,  persons  in  the  defen- 
dants situation  ni:vcr  coukl  be  puuisbc^.- 
As  superior  judges  iu  tlic  colony,  they  could, 
not  lie  brought  there  to  iustice ;  and  if  in 
this  country  they  arc  likewise  exempted 
upon  the  principle  of  being  super kmt  judges ; 
they  are  not  pimishable  at  all,  unlesa 
by  tlie  extraordinary  interposition  of  parliar 
ment.  Whereas  the  object  of  the  Icgis* 
lature  clearly  was,  to  make  all  who  were  «n* 
trusted  with  public  functions  in  the  cobnies 
ameiiable  in  this  country  for  all  acts  of  op- 
pression  and  cruelty,  or  whatever  else  is  done 
D^them  in  contravention  of  the  laws  and  con* 
stitution  of  this  realm. 

I  make  no  comment  on  the  last  part  of  my 
learned  friend's  speech ;  perliaps  his  observa- 
tions luul  better  have  been  spar«l.  Whether 
the  defendant  ordered  this  infliction  uf 
torture  from  personal  malice,  or  from  that 
general  malice  which  the  law  annexes  tu 
«11  illegal  conduct,  is  of  no  importance  as 
to  the  qucsliun  of  illegally.  Before  be 
signed  that  inhuman  order,  he  ought  lo  luive 
paused,  as  I  am  persuaded  every  man  who 
iiears  me  would  have  paused,  lie  slimild 
have  rctleclcd  1k>w  sucli  an  act  niubt  aflcct 
his  own  character,  and  that  of  his  country. 
If  the  general  has  been  calumniated,  no  man 
regrets  it  more  than  I  do ;  but  wc  must  not 
confound  the  universal  expression  of  public 
feeling  and  abhorrence  towards  an  act  at 
which  the  mind  of  every  Englishman  must 
revolt  with  the  insidious  artifices  of  private 
calumny.  Every  honest  man  must  rever- 
ence the  one,  and  detest  and  despise  the 
other. 

Lord  EUenboroush^^TUe  Court  will  consi. 
dcr  those  points  which  have  been  agitated  on 
both  sides,  and  will  give  their  judi^nicnt  after 
they  shall  have  liadan  opporlunity  of  fully 
considering  them. 


Noie, — No  further  proceedings  took  place  in 
this  case,  until  Hilary  Term,  53  Geo.  III. 
A.  D.  1813,  when  the  Court  ordered  the  de- 
fendant's recognizances  to  be  respited  until 
they  should  further  order. 

It  was  thought  by  the  Bar,  that  had  the 
opinion  of  the  Court  been  delivered,  judgment 
would  have  been  given  against  general  Picton  ; 
but  that  upon  a  consideration  of  the  merits, 
it  wouM  have  been  followed  by  a  punish- 


ment so  slight,  and  so  little  commensurate 
with  the  magnitude  of  the  (|ucslions  em- 
braced by  the  case,  as  to  liave  reflected  but 
little  credit  upon  Ute  prosecution  ;  and  1  havo 
been  informed,  that  it  was  by  the  advice  of 
one  of  the  learned  counsel,  who  greatly  dis- 
tinguished himself  in  arguing  the  qucstion!i 
which  arose  in  this  case,  that  it  was  not  again 
agitated. 
In  the  month  of  July  1809,  while  this  prose- 
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ctition  was  slHl  pending,  the  defendtnl^  g^ 
neral  Picton  (as  it  has  l)een  reported,  at  the 
unsuliciled  reconimcndatiun  of  the  then  Gom- 
mander-in-chieO,  was  appointed  to  the  com- 
inantl  of  a  brigade,  at  the  attack  upon  the 
Island  of  Wakheren,  where  he  was  seized  by 
a  fever,  from  the  efiects  of  which  he  nefer 
fnlly  recovered.  In  January  1810,  he  held  a 
siniUar  command  mider  sir  Arthnr  Wellesley 
in  Portugal  i  and  was  soon  after  nominated 
to  the  command  of  the  third  division,  which 
made  so  conspicuous  a  figure  during  tlie 
whole  of  the  peninsular  war. 

After  the  battle  of  Vittoria  (which  was 
fought  on  June  ISlh,  I81S),  he,  on  account  of 
ill-health,  returned  to  England :  he  was  then 
t*k*cicd  to  serve  in  Parliament,  as  member  for 
the  borough  of  Pembroke  (of  which  county  he 
was  a  native),  was  appointed  colonel  of  the 
77th  regiment  of  foot,,  and  was  chosen  a 
knight  of  the  Bath.  On  the  11th  of  the  fol- 
lowing November,  the  unanimous  thanks  of 
liie  House  of  Commons  were  presented  to  him 
fur  his  military  services. 
•  He  immediately  afterwatds  rejoined  the 
army  of  Spain,  and  commanded,  at  the  iMttles 
of  Ortlies  and  Thoulouse,  the  same  divuion 
which  he  had  so  often  before  led  to  victory. 
Ou  the  a4th  of  June  1814,  he  again  received 
the  thanksof  the  House  of  Commons ;  and  he 
fell  at  the  battle  of  Waterloo  in  June  1815, 
*'  gloriously  leading  his  division  to  a  charge 
"  with  bayonets,  by  which  one  of  the  most 
'<  serious  atUcks  made  by  the  enemy  upon 
•<  our  position  was  defeated.  "♦  The  nature 
and  extent  of  those  services  which  called 
forth  the  votes  of  thanks  above  alhided  to, 
are  thus  concisely  and  eloquently  display- 
ed by  the  eminent  individual  who  then  filled 
the  chair  of  the  House  of  Commons. 

M  Ncfvember  lUh  1813. 
^Lieutenant-general  sir  Thomas  Picton, 
knight  of  the  most  honourable  order  of  the 
Bath,  being  come  to  the  House,  Mr.  Speaker 
acquainted  him  with  the  resolutions  of  the 
House  of  the  7  th  of  July  last,  and  of  the  8th 
instant,  respecting  his  services  in  the  battle  of 

'  •*  These  are  the  terms  in  which  his  death 
is  commemorated  by  the  duke  of  Wellington, 
in  the  despatch  announcing  the  victory  of 
Waterloo,  as  published  in  Sie  liondon  Ga- 
2etle.  A'  montnnent  to  the  memory  of  sir 
Thomas  Picton  has  been  erected  in  the  Ca- 
thedral of  St.  Paul's,  by  an  unanimous  vote 
of  the  House  of  Commons. 
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VittoKa,  and  in  the  subsequent  opentiom  of 
the  allied  armies  in  Spain ;  and  Mr.  Speaker 
gave  him  the  thanks  of  the  House  aeoordingly 
as  followelh  t-^ 

^  Lieotenant-gederal  sir  Thomas  Picton; 
In  this  House  year  name  has  been  long  since 
enrolled  amongst  those  who  hive  obtained 
the  gratitude  of  their  country  for  distinguished 
military  senrtces ;  and  we,  this  day,  rgoiee 
to  see  you  amongst  us,  claiming  again  the 
tribute  of  our  thanks  f6r  fresh  eiploits  and 
achievements. 

**  Wherever  the  histoiy  of  the  peninsula 
war  shall  be  related,  your  name  will  be  found 
amongst  the  foremost  in  that  race  of  glory ; 
by  your  sword  the  British  troops  were  led  on 
to  the  vktorious  assault  of  Ciudad  Rodrigo; 
by  your  daring  hand  the  British  standard  was 
planted  upon  the  castle  of  Badajds;  wheathe 
usurper  of  the  Spanish  throne  was  driven  to 
make  his  last  stand  at  Vittoria,  your  battalions 
filled  the  centre  of  that  formidable  line,  lie- 
fore  which  the  veteran  troops  of  France  fled 
in  terror  and  dismay ;  and  by  your  skill,  pru- 
dence, and  vakwr,  exerted  in  a  critical  how, 
the  enemy  was  foiled  in  his  desperate  attmnpl 
to  break  through  the  barrier  of  the  Pyrenees, 
and  raise' the  blockade  of  Pampl'una. 

^  For  the  deeds  of  Vittoria  and  the  Py- 
renees, this  double  harvest  of  glory  in  one  year, 
the  House  of  Commons  lias  resolved  again  to 
give  you  the  tribute  of  iu  thanks ;  and  1  do 
therefore,  now.  In  the  name  and  by  the  eon!- 
mand  of  the  Commons  of  the  united  kmgdom 
of  Great  Britain  and  Ireland  in  parliament  aa- 
sembled,  deliver  to  you  their  unanimoiM 
thanks  for  your  great  eaertkms  upon  the  tlsl 
of  June  last  near  Vittoria,  when  the  French 
army  was  completely  defeated  by  the  allied 
forces  under  the  marquess  of  WcIlingloQ's 
command; 

"  And  also,  for  the  valour,  steadwess,  and 
exertion,  so  successfully  displayed  by  you  in 
repelling  the  re|icatccl  attacks  made  on  the  po- 
sition of  the  allied  army  by  the  whole  Frencii 
forces  under  the  command  of  marshal  Soull 
between  the  35th  July  and  1st  of  August  Usii" 

<'Jfmeii,  1814. 

^lieutenant-general  sir  Thtmms  Picton; 
You  stand  amongst  us  this  day,  to  receive  oar 
thanks  for  great  and  signal  victories  won  by 
British  arms  in  the  fields  of  France. 

<<  Descending  from  the  Pyrenees,  surmount- 
ing in  adverse  seas6ns»  all  the  difficnltiM  of  a 
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coMrtqr  dtirfy  ioUnactfid.  and  paMios  with 
upaMUaM  duU  ftod  boldocM  tba  famiMde 
lonNBti of  Navam^  •harm  Mrics  of aiduoiia 
and  languioary  conflicts,  you  canio  up  with 
Um  coUcclad  foicci  of  the  tnemy,  poilad  upon 
Uiobeig|it»of  Orthet.  Atlackcdoomll  lidti 
Iqr  British  valouTp  iha  tioopt  of  Franca  at 
langtb  gave  way,  and  comatwifad  thair  ra- 
ttcati  pfMiad  bowatcr  upon  aacb  flank,  that 
Mtiaal was aooQ  changed  iuloa  flight,  and 
that  flight  to  a  total  routi  punuiog  their 
broken  legions  acrow  the  Adotir,  and  saisiiig 
upon  tbek  strong  holds  and  accuinulated  re- 
HHHcei^  you  then  laid  open  your  wsy,  on 
tha  ona  hand,  to  the  deliveranos  of  Bour- 
dcaiis,  and,  on  the  other,  to  the  lamrnlort  but 
glorious  day  of  Thoukmsa. 

**  It  has  been  your  fortune  to  reap  the  latest 
hwrsla  in  this  long  and  mainorable  war; 
and,  leading  forward  your  victorious  columns 


qf  Edward  Ahmed  Dnjp^r^  Esq.         [960 

feen  tha  Tagus  to  the  OaroBDe^  yoa  have 
witnessad,  with  arms  in  yonr  baiMls^  the 
dowoiidi  of  that  gigantic  tyranny  wbidi  yoiv 
own  prowess  has  so  nsaterially  contrtboted  to 
Oferthrow. 

**  Informed  of  these  triumphant  cipkits, 
this  House  lost  no  time  in  recording  its  thanks 
to  all  who  had  bmvely  fought  the  battka  of 
thair  coontry.  But  to  those  whom  wc  ^ory  to 
reckon  a  mongst  our  own  members,  it  is  my 
duty  and  happiness  tu  deliver  those  thanks 
personal^.  And  I  do  now  accordingly,  in 
the  name,  and  by  the  command  of  the  Coca- 
mODsof  this  united  kingdom,  deliver  to  yoti 
their  unaoinMus  thanks,  for  your  able  and 
distinguishod  conduct  throughout  all  those 
operations  which  concluded  with  the  entire 
defeat  of  the  enemy  atOrtbes,  and  the  oc^ 
eupaUon  of  Bourdeaux  by  the  allied  forces  of 
Great  Britain,  8pain,  and  PortugaL" 
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*he  wliole  Proceedings  in  the  Case  of  Edward  Alured 
Draper,  Esquire,  on  an  Information  for  writing,  printing, 
and  publishing  certain  Libels  upon  the  Right  Honourable 
John  Sullivan:  46 — 48  George  III.  a.  d.  1806-1807.^ 


COURT  OF  KING'S  BENCH. 

May  Clhf  1806. 

Mr.  GARROW^I  humbij  move  your 
lord^iips  for  a  rule  to  show  cause  why  a  cri- 
miaal  luforroation  should  not  bo  exhibited 
a^unst  lieuteDaot-colonel  Draper,  of  the  third 
mbnent  of  foot  guards,  the  avowed  autlior  of 
a  book  which  contains  a  noes  libel  upon  the 
light  honourable  John  8ullivan«  hejetofore 
aoa  of  the  under  secretaries  of  state  for  the 
colonial  department. 

The  present  application  originates  in  a 
transaction  which  has  lately  been  before  the 
court,  I  mean  the  trial  of  general  Piclon,  late 
fovemor  of  the  island  of  Trinidad.  On  that 
occatton  colonel  Draper  wrote  a  book,  which 
was  published  by  a  bookseller  of  the  name  of 
Buda,  in  defence  of  the  conduct  of  governor 
Ficlon.  In  one  part  of  this  book  he  relates  a 
conversation  which  he  represents  as  having 
taken  place  between  Mr.  Sullivan  and  a  Dr. 
lynch,  upon  which  he  animadverts  in  very 
strong  language.  It  is  upon  this  part  of  his 
book  that  my  present  application  is  grounded. 

The  loliowing  affidavits  were  then  read. 
The  right  honourable  John  Sullivan, 


•  See  the  Case  of  general  Ficton,  anU, 
p.  295.    See  alM  the  ne«t  case. 


one  of  his  mi^esty's  most  honourable 
privy  council,  and  late  his  majesty's 
under  secretary  of  state  for  the  colonial 
department,  now  residing  at  Richine's 
Lodge,  in  the  parish  of  Iver,  in  the 
county  of  Bucks;  and  John  Budd,  of 
Pall  Mali,  in  the  parish  of  St  James's^ 
in  the  countv  of  Middlesex,  bookseller, 
severally  make  oath  and  sa^ ;  and  first 
the  said  John  Sullivan  for  himself  sailh, 
that  from  the  month  of  May  in  the  year 
1801,  to  the  month  of  May  1804,  he  this 
deponent  acted  as  under  secretary  of 
state  in  the  war  and  colonial  depart- 
ment; and  this  deponent  further  says, 
that  some  time  in  or  about  June  1801, 
Thomas  Picton,  csa.  was,  by  commission 
under  the  great  seal,  appointed  governor 
and  commander  in  chierin  and  over  the 
island  of  Trinidad ;  that  in  the  month  of 
October  1802,  William  Fullarton,  esq. 
and  captain  (now  sir  Samuel)  Hood  were 
appointed  by  his  majesty's  commission 
under  the  great  seal,  joint  commission- 
ers with  the  said  Thomas  Picton,  to  take 
upon  themselves,  and  exercise,  jointly 
with  the  said  Thomas  Picton,  the  govern- 
ment of  the  said  island:  and  this  depo- 
nent further  says,,  that  having  been  in- 
formed that  a  certain  book  had  been 
published  contMoing  strong  reflection^ 
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ufK)h  tlKii  deponent,  and  which  hook,  as 
this  deponent  has  discovered,  is  entitled 
*'  An  Address  to  the  Britbh  Piihlk  on 
**  Um  Ctse  of  Brigadier  General  Pkton, 
**  late  OoYeraor  and  Captain  General  of 
"  the  Island  of  Trinidad,  with  Observa- 
**  tions  on  the  Conduct  of  William  Ful- 
^  larton,  Esqohv,  F.  R.  S.  and  the  Right 
**  Hooourmble  John  Sullivan,'*  this  depo- 
nent went  on  the  twenty- ninth  day  of 
April  last  to  the  shop  of  the  said  John 
Budd,  bookseller  in  Pall  Mall,  at  whose 
shop  the  said  book,  upon  the  title  pa^e 
thereof,  purported  to  be  sold,  and  did 
there  buy  a  copy  of  the  said  book  :  and 
this  deponent  further  says,  that  in  a  cer- 
tain part  thereof  the  said  book  professed 
to  state  a  certain  letter  from  a  Dr.  Lynch, 
to  a  Mr.  Gloster,  dated  some  time  in  the 
month  of  February  1805,  ^importing 
therein  that  this  deponent,  in  a  conver- 
sation with  the  said  Dr.  Lynch,  some 
time  previous  to  the  month  of  Decem- 
ber 1809,  told  the  saki  Dr.  Lynch  that 
in  all  probability  general  PkUm  would 
be  ordered  to  return  to  England  before 
ill  months,  as  cok>nel  FuUarton  was  in- 
structed to  investigate  his  past  conduct 
in  Trinidad :  and  this  deponent  further 
says,  that  the  sakl  book  also  professes  to 
state  the  copy  of  an  affidavit  therein  sup- 
posed to  have  been  made  by  tlie  said 
Frederick  J.  Lynch  some  time  in  the 
month  of  July  1805,  and  verifying  upon 
oath  the  said  statement  in  the  sakl  Tetter : 
and  this  deponent  further  says,  that  in 
another  part  of  the  said  book,  and  imme- 
diate)^ after  the  said  supposed  copy  of 
the  said  supposed  affidavit,  is  the  follow- 
ing  passage,  **  Here  is  a  gentleman,*'  &c. 
[All  the  quotations  in-  this  affidavit  are 
mserted  at  len^h  in  the  Information  iit- 
fri  i).98S]  and  m  another  part  of  the  said 
oooK,  "  1  do  therefore  again  call  upun 
**  you,  Mr.Sullivan,  to  come  forward,  and 
^' to  answer  my  question.  Inthenameoi,*' 
&c.  [Vide  Iuformatk>n,  p.  983.]  And' 
this  deponent  further  positively  and  so- 
lemnly declares,  that  he  never  did, 
either  directly  or  indirectly,  inform  the 
said  Dr.  Lynch  or  any  other  jieison, 
either  in  conversation  or  otherwise,  be- 
fore the  month  of  December  1803,  or  at 
any  other  time,  that  in  all  probability  ge- 
neral Pic  ton  would  be  ordered  to  return 
to  England  before  six  months,  as  colonel 
Fullarton  was  instructed  to  investigate 
the  past  conduct  of  general  Picton  at 
Trinidad,  nor  use  any  words  to  that  or 
the  like  effect.  Nor  had  this  deponent, 
previous  to  the  month  of  December 
1809,  any  knowledge  or  any  reason  to 
believe,  that  it  was  probable  that  general 
Picton  would  be  ordered  to  return  to 
England  ;  nor  did  this  deponent  then  or 
at  any  time  since  know,  nor  has  he  now 
any  reason  to  suspect  or  belitre.  that  the 
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laSd  colonel  FuHarton  had  any-  instruc- 
tbns  whatever,  either  of  s^  public  or  pri- 
vate nature,  to  investigate  the  conduct  of 
the  said  general  Picton  in  Trinidad,  or  to 
procure  his  removal  from  the  government 
of  that  island,  or  his  being  ordered  to  re- 
turn to  England ;  nor  until  April  1803, 
-  had  this  deponent  any  reason  to  know  or 
to  suspect  that  any  c'vcumstance  had  oc- 
ctujred,  that  had  occasioned  any  difference 
of  opinion  between  the  said  general  Pic- 
ton and  colonel  Fullarton,n[)ut  on  the 
contrary,  this  deponent  expected  and  be- 
lieved, that  the  said  colonel  Fullarton 
and  general  Picton  would  co-operate  in 
the  most  cordial  and  friendly  manner,  in 
carrving  into  execution  the  powers  given 
to  them  in  and  by  the  said  commission, 
and  this  deponent  expressed  himself  on 
all  occasions  to  that  effect  to  the  said  co- 
lonel Fullarton,  previous  to  his  depar- 
ture, and  in  all  his  correspondence  with 
the  said  colpnel  Fullarton,  and  particu- 
larly in  the  last  letter  written  by  this  de- 

.  .  ponent  to  the  said  colonel  Fullarton,  be- 
fore his  departure  from  England,  this 
deponent  expressed  himself  as  follows  : 
**  From  the  manly  character  of  general 
**  Picton,  I  am  led  to  hope,  that  you  will 
*•  q'ukkly  fall  into  habits  of  free  commu- 
"  nicatk>n,  and  I  know  from  my  own  ex- 
''perience,  how  much  reason  he  will 
**  nave  to  be  satisOed  with  vour  mode  of 
"  proceeding.''  And  this  deponent  fur- 
ther says,  that  this  deponent's  said  hopes 
and  expectations  of  cordial  co-operation 
of  the  commissioners  was  strengthened 
by  the  first  letter,  from  the  said  colonel 
Fullarton  af\er  bis  arrival  in  Trinidad, 
dated  l«Ch  Janoary»1803,  which,  amongst 
other  things,  contains  the  following  pas- 
sage :  '<  I  was  received  by  general  Picton 
"  with  g[reat  politeness,  and  with  all  the 
''  attentions  which  lord  Hobart  had  been 
'*  pleased  to  direct,"  and  the  letter  af\er. 
wards  adds,  '<  General  Picton  and  I  have 
"carefully  read  lord  Hobart's  instruc- 
"  tions  to  the  commissioners,  and  we 
**  shall  not  lose  a  moment  in  preparing 
''to  carry  his  lordship's  intentions  into 
"eflect"  And  this  deponent  further 
saith,  that  he  never  did,  upon  any  occa- 
sion, take  any  step  or  recommend  any 
measure  eitlier  of  a  public  or  private  na- 
ture, with  a  view,  or  tliat  bad  or  could  be 
construed  to  have  a  tendency  in  any 
manner  whatever  to  prejudice  or  injure 
the  said  ^ncral  Picton,  as  governor  or 
commissioner  at  Trinidad,  or  otherwise. 
And  this  deponent  further  saith,  that  he 
has  not  the  least  doubt,  but  that  he  is 
the  person  alluded  to  in  the  parts  of  the 
said  book  hereiu-before  stated*  And 
this  deponent  further  saith,  that  an  appli- 
cation naving  been  made  on  this  depo- 
nent's behalf,  to  the  said  John  Budd,  to 
learn  who  was  the  author  of  the  sakl 

3Q 
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Uinly  not  a  MOgle  word,  that  I  hare 
printed  and  published,  which  hare  not 
my  iinquali6ed  credit  and  belief,'  and 
which  consequently,  under  these  circum* 
stances,  I  am  not  prepared  to  defend  and 
substantiate. 

Actuated  entirely  by  these  principles, 
I  cannot  hesitate  one  moment  m  gnitify- 
ins  either  your  own  private  curit>sity 
(which  a  simple  note  of  complimentfrom 
you  would  have  previously  ensured),  or  in 
DOW  satisfying  the  wishes  of  your  solici- 
tor by  informmg  you,  that  if  you  will  di* 
rect  him  to  take  the  trouble  to  call  on 
Mr.  Miller,  No.  35,  Red-Uoo-sqbare, 
he  is  at  full  liberty  to  review  the  manu- 
script, and  take  all  such  extracts  as  he 
may  choose  to  make  the  ground  of  a  cri- 
minal information  against  me.  I  have 
little  doubt,  Sir,  hu  t  you  have  weighed 
the  consequences  of  your  intended-  step 
with  as  much  seriousness  as  1  did  those 
attached  to  me  before  I  published.  I 
have  passed  the  Rubicon,  .and  you,  Sir, 
I  understand,  ore  preparing  to  follow.  My 
suspense  is  over,  and  I  heartily  coooratu- 
late  myself  on  my  resolution.  Before 
this  letter  reaches  you,  it  is  not  unlikely 
that  you  may  have  actually  eieculed  the 
preliminary  step  to  that  measure  which 
will  give  the  colour  and  complexion  to 
your  future  life.  If  this  has  not  yet 
taken  place,  it  is  generous,  it  is  just,  it  is 
charitable,  and  sureW,  Sir,  it  is  not  pre- 
sumptuous, to  beg  of  you  to  consider — to 
pause  yet  a  little — to  think,  Sir,  and  to 
weigh  well  this  point — to  reflect  most 
seriously  that  the  question  between  you 
and  me  will  not,  cannot  be  decided  by 
mere  law— to  be  assured  and  satisfiedf, 
whatever  your  lawyers  may  tell  you 
to  the  contrary,  that  the  decisk>n  of  the 
Court  of  Kine*s  Bench  on  any  libellous 
matter  (legally  so  called)  contained  in 
my  charges  against  you,  will  no  more  ex- 
onerate you  in  the  eyes  of  your  country 
and  the  opinion  of  all  considerate  men, 
from  the  irreparable  diszrace  and  infamy 
attached  to  your  concealment  of  the  au- 
thor of  your  private  instniction  to  your 
friend,  Mr.  Fullarton,  than  any  hostile 
decision  against  me  can  injure  or  pre- 
judice me  in  the  opinion  of  my  so- 
vereign, or  of  one  honorable  man  in 
England. 

Do  you.  Sir,  seriously  believe,  or  is  it 
your  mtention  to  attempt  to  discredit 
Dr.  Lynch's  oath  ?  If  there  were  as 
many  law  libels  as  there  are  words  in  my 
book,  these  would  no  more  go  to  excul- 
pate you  from  my  charge,  than  your  own 
affidavit  would  clear  you  from  that  of 
Dr.  Lynch,  could  I  imagine  so  mon- 
strous a  supposition  as  your  making  one. 
What !  Rebut  the  oath  of  Dr.  Lynch  by 
another  ? — I  say  again,  Sir— impossible  ! 
you  .cannot  think  of  it !  you  well  know^ 


book,  thii  deponent,  on  the  ere  of  Satur- 
di;r,  the  third  day  of  May,  instant,  re- 
eenred  a  letter,  a  copy  of  which  is  here- 
unto annexed.    And  this  deponent,  John 
Budd,  fur  himself  saith,  tliat  he  is  ac 
quainted  with  the  hand- writing  of  the 
said  Edward  Alured  Draper,  and    has 
seen  him  write  and  received  letters  from 
him,  and  that  he  has  seen  the  said  letter, 
a  copy  of  which  is  hereunto  annexed, 
and  that  he  verily  believes  the  sanie  to 
be  in  the  hand-wntingof  the  said  Edward 
Alured  Draper. 
Sworn  in  Court,  by  the  De- 
ponent, the  Right  Hon- 
ourable  John  Sullivan, 
this    6th  day  of  May, 
1800. 

By  the  Couar. 

John  Sullivan. 
Sworn  in  Coinl,  by  the  De- 
ponent, John  Budd,  this 
6lhdayofMay,  1800. 
By  the  Couar. 

JoHH  Budd. 

Tnx  i.ETTfia  above  referaed  to. 

Pull  Mmll,  Af«y  Srd,  1806. 

8ia; — I  understand  from  my  book- 
seller, Mr.  Budd,  of  Pall  Mall,  that  he 
has  been  required  to  give  up  the  tiianu- 
flcript  copy  of  the  Address  to  the  British 
Publk,  published  with  my  name ;  that 
this  demand  has  been  made  by  a  gentle- 
man who  calls  himself  Mr.  Frogatt,  and 
your  solicitor,  who  at  the  same  time  held 
out  threats  of  legal  punishment  to  Mr. 
Budd,  in  case  his  requisition  was  not 
complied  with. 

Although,  Sir,  I  never  had  the  honor 
of  your  acquaintance,  and  even  may 
have  been  totally  unknown  and  perhaps 
unheard-of  by  you,  until  very  lately, 
I  am  yet  to  flatter  mvself  that  the  style 
and  manner  in  which  my  public  charge 
aminstyou  is  drawn  up,  and  the  remarks 
which  accompany  that  charge,  by  no 
means  characterise  a  man  who  would 
ahrink  from  any  responsibility  which 
may  possibly  attach  to  the  expressions  in 
which  he  has  conveyed  the  one  or  the 
other.  I  am  rather  inclined  to  suppose, 
that  your  solicitor's  calling  upon  Mr. 
Budd  for  the  manuscript,  and  threaten- 
ing him  with  the  pillory  in  case  he  did 
not  give  it  up,  was  one  of  those  legal 
steps  which  tlie  practice  of  the  law  ren- 
ders necessary  and  perhaps  indispensable. 
In  that  case,  it  is  the  act  of  Mr.  Frogatt 
and  not  of  Mr.  Sullivan,  and  lean  account 
for  it. 

It  is  perhaps  unnecessary,  in  the  pre- 
sent instance,  to  assure  you,  that  I  never 
in  my  life  asserted  any  thing  as  a  fact, 
which  I  did  not  believe  to  be  true ;  that 
there  are  few  things  that  I  have  written, 
which  I  did  not  know  to  be  fact,  and  cer- 
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Sir,  that  the  truth  of  an  assertion  does 
not  pretent  it  from  being  considered 
a  faw  1tl>el.  I  trust  that  you  did  not  con- 
ceive me  quite  so  isnorant  a  roan  as  not* 
to  have  been  wefl  a«rare  of  this,  and 
most  assuredly  I  have  well  prepared  my- 
self to  make  my  charges  an  additional 
proof  of  the  law  as  it  stands.  I  must 
say,  Sir,  that  I  think  you  very  ill-advised : 
you  ha^  indeed  a  tremendous  case  before 
yoti.  I  solemnly  assure  you,  that  onlv  in 
so  far  as  I  must  feel  indignant  at,  and  re« 

firbbate  a  man's  conduct  which  I  believe 
ike  youi's  to  be  bad,  I  have  no  other 
ground  of  enmity  or  ill-will  against  you  : 
It  is  impossible  I  can  have  any  other.  I 
have  arraigned  you  as  a  public  servant, 
and  have  brought  forward  the  proofs  of 
my  indictment.  You  have  one,  and  but 
one,  fair,  clear,  unequivocal  and  honor- 
able way  of  getting  rid  of  this  business. 
The  numbers  who  have  already  read  my 
book  are  all  to  a  man  of  that  opinion  ; 
and  even,  Sir,  without  your  assistance, 
manv  da>^  will  not  pass  over  before  the 
whole  nation  will  join  me  in  the  same  sen- 
timent. I  do  not  seek  your  correspon- 
dence. Sir,  and  therefore  I  shall  acquit 
jou  of  all  imputation  of  inattention  or  in- 
civility by  dectining  to  acknowledge  my 
letter. 

I  have  the  honor  to  be, 
Your  obedient  humble  servant, 
£dw.  a.  Draper. 

John  Budd,  of  Pall  Mall,  in  the  parish 
■of  Saint  James,  in  the  county  of  Middle- 
sex, l>ookseller,  maketh  oath  and  saith. 
That  he  was  applied  to  about  a  month 
ago  by  lieutenant-colonel  Edward  Alured 
Draper,  to  publish  a  pamphlet  intituled, 
^'  An  Address  to  the  British  Public  on 
<'  the  Case  of  Brigadier-General  Picton, 
^  late  Governor  and  Captain -General  of 
**  the  Island  of  Trinidad,  with  observa- 
**  tions  on  the  Conduct  of  William  Ful- 
**.  larton.  Esq,  F.  R.  S.  and  the  Right 
"Honorable  John  Sullivan,"  and  did 
publish  the  same  accordingly.  And  this 
deponent  further  saith,  that  the  printed 
l)ook  shown  to  him  at  the  time  of  mak- 
ing tliis  affidavit,  and  marked  (A  B  a)  is 
one  of  the  books  so  published  by  this  de- 
ponent by  the  orders  and  on  the  ap- 
plication of  the  said  lieutenant-colonel 
Draper. 

John  Budd. 

Dennett  Jaques,  of  Lower-SIoane- 
street,  in  the  parish  of  Saint  Liike, 
Chelsea,  in  the  county  of  Middlesex, 
prmter,  maketh  oath  and  saith,  That 
he  was  employed  alwut  a  month  since 
by  lieutenant-colonel  Edward  Alured 
Draper  to  print  a  pamphlet  intituled, 
**  An  Address  to  the  British  Public  on 
**  the  case  of  Brigadier-General  Picton, 
f  late  Governor  m  CaptaiA-Gesml  of. 


''  the  Island  of  Trinidad,  with  Obsorva^ 
"  tions  on  the  Conduct  of  William  FM- 
<•  larton,  Esq.  F.  R.  S.  and  the  Right 
^Honorable  John  Sullivan,''    and  did 

Srint  the  same  accordingly.  And  this 
eponent  further  saith,  that  the  printe<^ 
book  shown  to  him  at  the  time  or  mak- 
ing this  affidavit,  and  marked  (A  B  a)  is 
one  of  the  books  so  printed  by  this  de- 
ponent by  the  orders  and  on  the  employ- 
ment of  the  said  lieutenant-colonel  Ed- 
ward Alured  Draper. 

Dbvhett  Jaques. 

Lord  EUenborough,~-Take  a  rule  to  show 


cause. 


IN  THE  KING'S-BENCH, 


Middlesex. 

JTte  King, 

'    On  the  Prosecution  of  the 

B4ght  Honorable  Jobn  Sullivan, 

against 

Edward  Alured  Draper,  Esq: 

Wednesday  next  afler  one  month  of  Easter, 
in  the  Forty -sixth  year  king  George  the 
Third* 

Middle- }  Upon  reading  the  several  affidavits 
sejf.  S  of  the  right  honorable  John  Sullivan 
and  another,  and  a  paper  writing 
thereto  annexed,  Dennett  Jaques 
and  John  Budd:  It  is  ordered,  That 
Saturday  next  l)e  given  to  Edward 
Alured  Draper^  to  show  cause  why 
one  or  more  information  or  informa- 
tions should  not  be  exhibited  against 
him,  for  certain  misdemeanors  in 
writing,  printine,and  publishing  cer- 
tain scandalous  libels,  upon  notice  of 
this  rule  to  be  given  him  in  the  mean 
time. 
On  the  motion  of  Mr.  Garrow. 

By  the  Codrt. 


COURT  OF  KING'S-BENCH, 
May  i4th.  46  Geo.  III.  A.  D.  1800. 

JUDGES. 

The  Right  Hon.  Edward  Lord  EUenbanmgk^ 

C.  J. ; 
The  Hon.  Sir  Nash  Orose,  Knt ; 
The  Hon.  Sir  Soulden  Lawrence,  Knt ; 
The  Hon.  Sir  Simon  Le  Blanc,  Knt 

Mr.  Sergeant  Best. — My  Lords;  I  am  to 
show  cause  against  a  rule  that  was  obtained 
by  Mr.  Garruw,  calling  on  colonel  Draper  to 
show  cause  why  one  or  more  information  or 
informations,  should  not  be  .exhibited  against 
him  for  certam  libels  on  John  Sulhvan,  cm. 
The  rule  has  been  obtained  upon  these  affi- 
davits. [The  learned  Sergeant  here  read  the 
'affidavits  of  Mr.  SuUivan  and  of  Mc.  Budd.] 
I  have,  in  answer  to  them,  a  very  short  one 
from  colonel  Draperi  and  also  one  from  a  gen- 
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tlemaa  of  the  luune  of  Glosler,  wh«  wis,  of  Dr.  Lynch,  wliich  ceruiuly  tie  bad  good 
and  I  believe  stUi  is,  his  inaiesly'a  aUoraey*    retion  to  Mippoee  was  tnie. 

lieutenut  colonel  in  his  inajeir,'.«r»ice.and    «,l! '™f'' l^i\"  u  i  ll„  .V^  ^  .^  !^'^''" 

to  the  liriiiiili  Tubhc,*'  and  desired,  that  all  Mr.  Sernant  Bcii.— Mjr  lords,  X  was  about 
tJie  copies  thereof  thco  reniaioiiig  iui»old,  to  state,  tnat  I  do  not  iiieao  to  coptend,  chat 
might  be  seut  to  him;  which  was  ininiediately  i  the  truth  of  the  subject  nuilter  is  in  point 
done,  lie  also  says,  that  he  has  not  either  |  of  Jaw  any  Justification.  1  aiu  not  so  ^oo- 
directly  or  indirectly,  caused  to  be  sold  or  :  rant  of  the  law  of  the  land,  as  to  advance 
lent  to  read,  or  otherwise  circulated  any  such  a  proposition.  But  the  ground  which  I 
copv  thereof,  or  any  extract  tliereof,  since  the  take  is  this :  Mr.  Sullivan  Uunks  proper  to 
said  copies  so  came  into  his  possession.  And  apply  for  a  criqijnal  infoiToation  agginst 
he  further  says,  tiiat  he  did  not  know,  nor  had  i  colonel  Draper.  The  truth  or  faJsehoMi  of 
the  least  idea  ofa  necessity  ofstopptng  the  said  I  th9t  which  lias  been  publi»lu^,  can,  uo- 
publicatioii,  until  Sunday  evening  last,  or  he    dyubtcdly,  make  no  difference  a«  lo  the  ver- 


woukl  have  taken  such  steps  earlier. 

The  next  sentence  of  this  gentleman's  affi- 
davit is  very  important.  Your  lordships  may 
recollect,  t|idt  in  the  affidavit  of  Mr.  Sullivan, 
upon  which  the  rule  is  founded,  thai  gentle- 
man speaks  of  Dr.  Lynch's  affidavit,  as  if  he 
entertained  some  duubt  of  its  existence ;  he 
apeaks  uf  it  as  a  fup/Hwt'c/ affidavit ;  from  which 
you  mi»ht  be  led  to  think,  that  it  never  did 
ejiist ;  but  colonel  Draper's  affidavit  puts  that 
out  of  all  doubt. 

^  And  this  deponent  farther  say%  that  the 
original  affidavit  stated  by  this  deponent,  in 
his  said  publication,  to  have  been  sworn  by 
Dr.  Lynch,  and  the  ori{;inal  letter  written  by 
Dr.  Lynch,  are  deposited  in  his    majesty's 

I »rivy  council  office,  and  that  he,  this  deponent, 
lath  applied  fur  and  obtained  the  official  copies 
thereof,"  &c. 

Lord  EUenbarough.—C^n  the  question  whe- 
ther this  affidavit  exists  or  nut,  make  any  dif- 
ference, as  to  the  extraordinary  interposition 
of  the  Court?  Here  is  an  affidavit,  which 
the  defendant  cannot  know  either  to  be  true 
or  false,  but  he  adopts  it  as  true,  and  pub- 
lishes it  to  all  the  world  with  commenta. 

Mr.  Sergeant  Bat. — lie  had  every  reason 
to  believe  it  to  be  true. 

.  Lord  Ellenborough. — lie  considers  it  as 
tnie,  he  makes  his  comments,  and  uses 
various  calumnious  expressions,  which  I 
thought  unnecessary  to  take  down. 

Mr.  Justice  Lawrence. — He  says,  "You 
**  have  uncloaked  the  stiletto,  and  endcavour- 
•'  id  lo  plunge  it  into  the  heart  of  one  of  our 
•*  bravest  and  most  meritorious  officers.'' 

Lord  Elleuboravgh.-^Vfh^x  right  lias  any 
man  to  publish  that  as  true,  which  may  be 
false  ? 

Mr.  Justice  Croie.— No  man  has  a  tight  to 
adopt  the  bare  assertions  of  another  man  as 
true.  He  is  as  bad  as  the  original  slanderer, 
lie  adopts  the  libel,  and  carries  it  farther. 

Mr.  Sergeant  BeU^^Uc  ^opts  the  affidavit 


diet  wl4ich  the  jury  would  be  called  on  to 
find ;  but  still,  with  great  deference,  I  sub- 
mit, and  I  submit  wiUi  coufideace,  that  if 
there  beanv  reason  to  believe  that  the  substance 
of  that  affidavit  is  true,  the  Court  will  not  in- 
terfere by  this  extraordinary  mode  of  proceed* 
ing.  And  I  farther  conceive  with  great  defe- 
rence, that  bv  the  practice  of  this  Court,  be- 
fore any  g^nUeman  can  obtain  a  criminal  io- 
formatioo,  he  must  make  what  is  called  on 
exculpatory  affidavit.  He  must  state  that 
what  is  charged  of  him  baa  been  charged  with- 
out any  foundation  in  truth.  If  tliat  be  the 
situation  of  the  person  whose  character  is  im- 
peached, I  humoly  conceive  that  the  oppoaite 
partjr  shook]  have  an  opportunity  of  verify ine 
what  has  been  denied  by  the  prosecutor.  It 
that  were  not  so,  in  what  situation  would 
parties  be  placed  ? — I  do  not  mean  to  aay  any 
thing  harsn  of  Mr.  Sullivan;  nothing  cao  be 
farther  from  my  thoughts ;  I  have  no  doubt 
that  he  tliinks  what  he  has  said  ia  true; 
God  forbid  I  should  think  he  has  stated  to 
the  Court,  that  which  he  knew  to  be  fislse  s 
I  am  not  contending  thai  Mr.  Sullivan  will 
come  forward  and  endeavour  to  obtain  from 
the  Court  this  information,  by  representing 
tluit  which  he  knows  to  be  false; — but  if 
colonel  Draper  can  make  out,  that  what  he 
has  said  with  respect  to  Mr.  Sullivan  is  true, 
although  the  truth  or  falseliood  of  this  libel 
would  make  no  dift'erence  as  to  the  verdict^ 
yet  I  submit  that  your  lordships  will  not  in- 
terpose this  extraordinary  mode  of  procecd- 
ine.  Mr.  Sullivan  will  not  be  prevented  from 
taking  the  usual  course :  he  may  go  before  a 
grand  jury ;  but  if  colonel  Draper  can  make 
out  the  truth  of  his  allcgalions  against  Mr. 
Sullivan,  this  court  will  not  interfere  by  grant- 
ing a  criminal  information. 

Colonel  Draper  conchtdes  his  affidavit  by 
solemnly  saying  he  did  not  write  or  publish 
the  writing  complained  of,  or  any  part  thereof, 
from  any  motive  of  malice  against  the  said 
prosecutor.  He  believed  this  affidavit  to  be 
true,  from  his  knowledge  of  Dr.  Lynch :  for 
he  aweais  that  '^  he  believca  Dr.  JLyoch  to 
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"  ba  •  ponon  of  unimMKhed  iotegrily  ittJ  ,| 
"  of  high  chkiacter.  Mid  uaiTeiwU;  esleemed 
"  in  tba  iiluid  of.  Triaidul;"  and  he  itjr*,  I 
"  uoleu  be  Ha^  been  fulN  coDviDced  of  thii, 
he  wMilt)  not  have  aUled  the  woie  in  hi* 
Mid  publiutioo,  or  made  toy  of  thoio  re- 
marks which  occur  in  that  publication  in  con- 
Mouence  thereof." 

Theaffidavitof  Dr.  Lynch  wu  laidbefora 
the  priTj  council  of  this  counlrj. 

My  lords,  I  have  also  the  affidavit  of  ■ 
peraon  of  high  charactn — Ur.  Gtoater,  tb« 
aiiorney-senenil  of  the  uland.  He  ttatet 
that  he  w  teen  thisaffidaTit;  tbathe>e> 
lievea  Ur.  Lynch  to  be  a  oun  of  unques- 
tionable honour  and  veracity,  and  that  be  waa 
held  in  very  high  csteeni^y  the  chief  inl)»~ 
bitanls  of  the  uland.  He  concludes  with 
saying—"  j^nd  Utis  ^appnant  believei  him 
'*  incapable  of  fabricating  any  nport,  arhicli 
"could  by  pouibilitytendtoinjfjTC  any  pcnoft 
**  or  pcTMMis  whatuenr." 

Now,  ny  lords,  under  these  circumstances, 
suppoiing  I  could  establish  all  tbcM  facts, 
■upposiog  I  could  prove  tbent  to  detnqnstr*- 
tiun ;  if  colonel  Draper  were  now  vpon  his 
trial, even  allhougberery  word  of  that  affiJaiit 
were  true,  and  every  word  that  u  stated  on 
the  part  of  the  defcncliuit  to  noeel  the  afldam 
«f  Mr.  SuUivsn  were  true,  it  would,  I  ad^it, 
be  no  deience.  Where,  however,  there  is  B 
contrariety  of  evidence, you  will  not  now  at  all 
evcDli,  grintthii  molioo  for  a  cruuno'  in/on. 
matuB,  but  we  shall  have  an  opportunity  of 
obtaining    from  Trinidad   farther  accounts 


Slated.  Whether  that  affidavit  be  true 
lalse,  it  is  impossible  not  to  mo  that 
colonel  Dnper  supposed  every  word  of  ii 
to  be  true.  I  submit,  therefore,  that  wbetbei 
it  be  true  or  false,  you  would  not  grant  a  cri- 
minal information  against  a  man,  who  has 
been  misled  Ity  such  a  document,  who  has 
made  ubservaliuni  on  the  contents  of  thai 
affidavit  publicly  and  fairly,  because  ht. 
helieved  in  his  conscieoce  the  affidavit  of 
Dr.  Lynch  and  the  facto  contained  in  it 


perfectly  tr 
My  lord 


My  fords,  I  should  be  the  last  man  to  eD> 
courage  any  person  to  publish  that  which  he 
had  no  right  to  publish.  Undoubtedly  the 
characters  of  public  officers  ougbl  lobe  pro- 
tected. Mr.  Sullivan's  character,  nu  doubt, 
ought  to  be  protected.  But  there  ii  no  reaeau 
to  suppose,  that  colonel  Draper  acted  from 
malicious  motives;  he  made  booeat  observa- 
tions, giving  full  credit  to  the  truth  of  tb&t 
affidavit  And  though  the  characters  of 
public  o%er*,  and  particularly  those  in  the 
situation  of  Mr.  Sullivan,  ate  to  be  protc«;lecl, 
Isubmii  thatotberperstHu  should notbesR- 
verely  dealt  witli  for  acting  t>°'>>^'7i  Sfi^ 
having  a  fair  pretence — 

Mr.  Justice  f>ro*e.— Acting  honestly  ud 
fairly  for  what  puipoM? 


-.  Justice  Orote. — You  will  observe  in  the 
letter  written  by  colonel  Draper  to  Mr.  SoW 
,  acknowledging  himself  to  be  the  an* 
itior  of  this  publication,  there  fre  wonlt 
strongly  tending  to  a  breach  of  the  pea^. 
He  ssys, "  tfae  question  between  them  cannot 
be  decided  by  mere  law." 

Mr.  Sergeant  Best.— H^  lord,  thf|  CM)  K 
explained.  "  Whatever  opinion  the  Cpurtor 
"  King's-bench  may  entertain  of  your  cha> 
''  ractcrand  mine,  that  question  willnotbede-' 
"  cided  by  mere  |aw :  the  public  will  still  think 
"  fit  to  eiercise  their  own  judgment  on  tba 
"  subject."  I  do  not  concnve  that  these 
words  have  anv  tendency  lo  a  bnacfa  of  the 

Siublic  peace.  My  lord,  tne  point  whic^  your 
ordship  has  put  would  be  applicable  lo  the 
publication  of  every  paper  which  animadverts 
un  any  public  officer.  It  might  be  asked  for 
wh*t  purpose  it  was  publishcdT— It  waa 
published,  because  the  people  of  this  eountry, 
Iisve  a  right  to  animadvert  upon  the  cuiiducl 
of  any  ptiblic  man,  provided  it  be  done  fairij 
and  honestly.  If  a  man  imputes  crimes  Itf 
another,  which  be  knows  do  not  tfal,  be  ia 
a  base,  malignant  libeller-  If  this  gcnlJemaii 
bad  a  well-grounded  reason  to  suppow  what 
tie  has  said  to  be  true,  this  is  not  a  case  in 
which  the  Court  would  interfere  )ry  this  esi 
tnordinary  mode  of  proceeding. 

Now,*  if  you  consider  all  the  facts  of  this 
ease,  the  balance  of  evidence  ineUnefl  most 
strongly  ag^nst  Mr.  Sullivan,  I  do  not  mean 
to  charge  him  with  falsehood.  By  no  means^ 
I  do  not  say  so.  Mr.  Sullivan  may  havn 
forgolteu  he  ever  used  such  language.    **  ' 


lias  forgotten  it ;  but  Dr.  Lynch  states  pen* 
lively  —  he  undertakes  to  recollect,  and 
pledges  his  veracity  to  your  lordships  and  hi^ 
country,— that  lAii  very  fan^aofeM  liicrf. 
Dr.  Lynch  swears  most  positivelv  that  tha 
eipressions  contained  in  his  affioavit  were 
made  use  of  by  Mr.  Sullivan.  And  consider- 
ing the  situation  in  which  he  stood,  if  Drl 
Lynch's  affidavit  be  true,  and  Mr.SuUivui 
actually  did  use  tbem,  he  acted  in  a  most  re- 
prehensible manner.  They  were  espressiuu 
which  he  ought  not  to  have  used ;  Kid  sbovj 
that  instead  of  sending  out  comoiissionera  Uf 
assist  general  Ficlon,  he  in  fact  seat  out 
S[nes  to  watch  him. 

Lord    EOnttoroa^A,— Brother  Bea^    vou 
wish  to  produce  an  affidavit  from  Trinidad  f  . 
Mr.  Sergeant  BtK.— Yes,  my  lofd. 

Lord  Sfjcafaran^t.— Uwter  what  autho- 
lityl  The  £rat  is  a  vohuUry  affidavit  mad* 
by  Dr.  lorncb.  Suppose  W;a  wished  in  this  cam 
lo  go  the  fiill  length  with  you,  by  what  a» 
thority  rould  this  court  gtuU  »  camouMioa 
to  take  iticb  an  affidaviti 
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Mr.  SergcMM  Bat. — Ynurlonlthip^  wniilil  ^ 
hm  no  authority  tu  compel  Dr.  l.yncli  tu  _ 
imke  fuch  an  ■thdavit;  but  we  uiideruke ' 
that  hf  will  make  it.  | 

Ur.  JusliM  Ltmnttt. — ^^'hat  means  have 
m  to  puDJih  bim,  if  it  be  not  liue  f 

Hr.  Semant  Jbif.— Aflidnviti  are  re»l 
bne,  whiui  have  been  niadc  iti  Scollanil, 
■Jlbough  thii  court  could  uot  punish  t)ie 
nakm  of  tbcm,  iffahe. 

Loid  EIUnbanMgh.—l  rather  think  that  a* 
Ibftt  ia  done  in  conicquenee  uf  a  particular 
act  of  iwlikmeDt,  there  are  provuioni  ap- 
BlicaUc  tv  tba  caae.  Sv  under  scti  of  par* 
BamuH,  Ibe  trial  of  o&ncea  cominittcd 
kbmd,  IB  MTtain  caaca,  niaj  take  place  in 
tbb  country ;  and  we  caa  grant  a  coiumiiwioa 
fcr  taking  aSdanti.  Bat  1  do  not  lee  haw 
m  can  do  ao  in  tbii  caae. 


Hr.  Carrov.— The  learned  sergnnt,  by  im- 
plicilly  following  his  instructions,  is  at  this 
inotDcnt  in  the  situation  in  which  hi*  client 
wishes  bim  to  be,  and  not  in  the  siluation 
which  he  himsclfwould  choose.  The  expres- 
■ioD  of  a  "  luppDwd  affidavit"  is  the  )pn^age 
of  the  person  who  drew  the  affidant.  Your 
lordships  observed  that  the  affidavit  made  by 
Dr.  Lynch  wa>  a  voluntary  affidavit. 

Mr.  Sergeant  Bat.—My  lurils,  it  is  this 
moment  suggested  to  mc  by  one  of  my 
friends,  thai  there  is  a  c^i^n  in  llic  Term  Ile- 
purls*  from  wtiich  it  appears  that  an  atliilavit 
from  the  Isle  of  AIbd  was  rmd  in  tliis  court. 


Lord  EUenborvugh. — ^I'hut 


•  Sir  VitaryGihfm. — The  Court  never  int^uires 
inlo  the  truth  or  falsehood  of  the  churge,  but 
requires  a  man  to  ptirge  himself. 

Lord  £/fenh>rot.^*.— That  rule  wan  fol- 
lowed in  the  caw  of  tikc  King  on  the  prosecu- 
tion of  Sir  Francis  .Syhes  v.  Milcs,t  wjicrc,  as 
there  was  no  denial  of  the  impiilalion,  it  was 
held  that  there  was  no  ground  for  the  Court 
to  interfere.  But  when  the  parly  complies 
with  that  rule  and  denies  the  charge,  the  itc- 
feodant  ought  to  be  ready  willi  his  Justifi- 
cation or  excuse.  Instead  of  that,  he  wishes 
the  rule  to  be  enlarged  until  he  sends  to  Tri- 
nidad to  get  an  affidavit  made,  without  com- 
petent authority,  aud  without  anyjurisdictiun 
>n  thia  court  to  punish  Dr.  Lynch  if  ilie  affi- 
davit ahould  turn  out  to  be  false. 


•  Dalmer  r.  Barnard,  T  T.  R,  35L 
+  Doug.  38i. 


Mr.  Sergeant  Aat.— Colonel  Draper  (irm'y 
believed  that  he  was  ready,  having  ulitaiacd 
an  office  copy  of  Dr.  Lynch'*  affidavit  frwu 
the  privy-council  office. 

My  lords,  T  shall  not  trouble  you  farther 
than  by  reoUline  your  aliention  to  one  cir- 
cuinitance.  1  hope  and  trust  you  will  think 
it  is  perfectly  clear,  thai,  as  tliii  affidavit  of 
Dr.  Lynch  hed  been  acted  upon  in  this  conn- 
try,  whctlier  Mr.  Sullivan  n-iGd  these  exnres- 
(ioni  or  not,  colonel  Draper  must  liave 
thought  that  he  did  use  them ;  and  theivfbro 
now,  ifUr.Bidlivan  chooses  to  proceed,  he 
■hould  proceed  io  the  regular  way  by  indlct- 
okdL 

I  will  rrtid  to  the  Court  the  words  of  Dr. 
Lynch.  He  atales,  that  a  convrraation  took 
place  between  him  and  Mr.  Sullivan  in  or 
about  the  month  of  Norember  1803,  "  when 
"  the  said  John  Sullivan,  esq.  in  the  course 
"  of  this  conversation,  inquired  of  this  depo- 
"  itent  whether  he  this  deponent  had  any 
"  letters  to  his  m.ijesty's  commtssionrr* ;  to 
"  which  this  deponent  answered  that  be  had 
**  two  to  general  Ticlon  :  upon  which  the  <aid 
"  John  Sullivan  recommendEd  this  deponent 
"  to  procure  tome,  if  possible,  to  the  first 
"  commissioner  colonel  Fullarton,  and  stated 
"  that  the  said  colonel  Fullaiton  would  have 
"  it  in  his  power  to  be  of  more  MTvice  to  this 
"  deponent  than  general  I'icton  could  be,  or 
"  words  to  that  clfcct.  And  this  deponent 
"further  makelh  oath  and  tailh,  that  the 
"  said  .lulin  Sullivan  a^si^ncd  to  cliis  depo- 
"  ncnt.  as  a  reason  fur  inch  recommendation, 
"  that  in  all  probability  gencriil  Picton  wonid 
"  be  ordered  to  return  to  Kngland  before  six 
"  months,  as  colonel  Fitllarton  was  instrticled 
"  to  investigate  his  then  past  conduct." 

M^  lords,  I  Ktate  this  for  the  purpose  of 
showing  that  colonel  Draper  adopted  this  as 
true,  firmly  believing  in  his  conscience  at  the 
time  that  it  was  true.  Then  he  is  warranted 
in  saying  that  he  was  misled  in  stating  that 
which  was  nut  true ; — misled  from  what  he 
knew  uf  l>r.  Lynch,  and  from  the  fact  uf 
that  affidarii  having  been  acted  upon  in  this 

tender  these  cireumslances,  I  trmt  your 
lorrishiiis  will  not  now  mnt  this  infomiation; 
and  if  the  prosecutor  cbooscsto  i>n>crc(l  in  llic 
mean  time,  he  may  adopt  the  common  and 
ordinary  mode  of  proceeding  in  this  court. 

Mr.  Marrt/at. — My  lords ;  I  ani  on  the 
same  side.  And  although  fou  could  not  in 
this  cue  read  that  affidavit  from  Trinidai]  in 
answer  to  the  afhdavit  on  which  the  present 
rule  is  grounded,  that  affidavit  having  bccD 
made  long  before  this  application, you  may,  I 
conceive,  read  anyforeiga  affidavit,  if  the  signa- 
tures of  the  party  who  made  it,andorilie  magis- 
trate before  who'm  it  was  taken,  have  been  duly 
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sent.  And  Mr.  Sergeant  Best  has  laid  before 
your  lordshii^  a  case, .  where  it  was  decided 
that  an  affidavit  made  io  the  Isle  of  Man,  on 
authenticating  the  skniatureof  the  magistrate, 
could  be  received.  Can  it  be  questioned  that 
it  is  coenpetent  to  colonel  Draper  to  produce 
an  affidavit  in  answer  to  that  which  was 
made  for  the  purpose  of  grounding  this 
application. to  the  Court?  I  &  not  suppose 
that  the  Court  will,  on  consideration.  *feel  it 
necessary,  that  colonel  Draper  should  be  pre- 
pared with  an  affidavit  horn  Dr.  Lynch ;  be- 
cause you  know  an  aiidavit,  taken  and  sworn 
by  way  of  anticipation,  cannot  be  read  by  way 
of  answer  to  a  subsequent  charge.  Of  course 
the  only  affidavit  which  can  regularly  be  be- 
fore the  Court,  must  be  one  obtained  subse- 
quent to  the  application ;  and  therefore  the 
present  affidavit  before  the  privy  council 
could  not  be  read. 

M^  lords,  we  wish  for  an  opportunity  of 
sendioe  to  Trinidad,  under  the  circumstances 
which  I  shall  state  to  your  lordships.  It  is  quite 
clear  that,  if  in  answer  to  a  rule  for  leave  to 
^le  a  criminal  information,  suspicion  is  thrown 
on  the  partv  applying  for  that  rule,  the  Court 
will  leave  the  complaining  party  to  the  ordi* 
nary  course  of  justice.  If  it  appears,  on 
the  whole  circumstances  of  his  own  affidavit, 
that  he  has  not  conducted  himself  correctly, 
or  if  his  conduct  is  doubtful,  the  Court  will 
be  equally  disposed  to  discharge  this  rule. 
What  is  it  we  claim  ?  To  have  an  opportunity 
of  lading  before  the  Court  an  affioavit  from 
Trinidad,  before  colonel  Draper:  is  bouna  to 
answer  this  application ;  Mr.  Sullivan  being 
at  liberty  to  pursue  the  regular  course  by  in* 
dictment  in  the  mean  time.  Under  what  cir- 
cumstances do  we  ask  this  ?  The  publication 
is  stopped ;  and  not  in  consequence  of  what 
passed  a  day  or  two  ago  in  this  court,  butit  had 
neen  intimated  to  colonel  Draper  on  Sunday 
evening,  that  pendins.  this  proceeding  it  might 
be  fit  to  stop  the  publication  ;   and  therefore 

Erevious,  as  he  swears,  to  any  motion  to  cn- 
iree  the  rule,  he  had  thought  it  proper  to 
withdraw  it  from  the  public,  and  ^t  every 
copy  sent  to  himself.  And  now,  therefore, 
there  being  no  fresh  grievance,  nor  the  small- 
est danger  that  this  will  ever  be  repeated,  we 
humbly  conceive  colonel  Draper  ousht  to 
have  an  opportunity  of  producing  an  affidavit 
in  answer  to  the  present  application. 

It  was  suggested  at  the  time  the  rule  was 
moved  for  (i  was  then  in  Court,  and  though 
I  did  not  then  know  I  should  have  any  thing 
to  do  with  this  business,  I  tliink  I  remember 
to  have  heard  it  stated),  that  this  had  been 
the  subject  of  inquiry  before  the  privy  council ; 
that  Mr.  Sullivan  had  denied  it,  and  that  co- 
lonel Draper  had  expressed  himselfin  a  parti- 
cular manner.  I  do  not  find  that  Mr.  Sul- 
livan had  denied  it  prior  to  this  publication, 
and  still  less  that  colonel  Draper  had  any 
intimation  that  such  a  denial  had  taken 
place. 
This  is  a  rule  to  exhibit  an  infomution  or 


A.  D.  1806.  [97i 

informations  on  .a  particular  allegation  that 
there  is  something  in  colonel  Draper's  letter 
to  Mr.  Sullivan  that  may  have  a  tendency  to' 
break  the  peace.  .  The  particular  expressions' 
have  been  alluded  to,  *'  The  question  between' 
them  will  not  be  decided  by  mere  law."  If  we' 
look  at  the  context,  we  shall  see  clearly  that' 
that  expression  refers  to  public  opinion,  and 
that  the  writer  means  that  public  opinion 
will  not  be  decided  bv  any  verdict  of  a  jury,' 
of  guilty  or  not  guilty,  masmuch  as  he  has 
learned,  that  the  truth  or  falsehood  of  his 
book  would  not  decide  the  question  of  libel  or 
no  libel.  It  is  not  public  opinion,  or  private^' 
that  makes  a  breach  of  the  peace.  This 
letter  contains  no  enmity  against  any  body^ 
and  from  the  beginning  of  it  to  the  end,  t 
can  find  nothing  like  a  provocation  to  commit 
a  breach  of  the  peace. 

With  regard  to  the  book  itself,  it  proceeds 
on  hypothesis,  and  not  with  matter  of  direct' 
attack.  It  states  strong  expressions,  which 
are  either  inapplicable  to  Mr.  Sullivan,  or 
which  are  put  only  on  supposition.  He  chama 
him  most  explicitly,  with  having  stated  to  Dr.' 
Lynch  what  Dr.  Lynch  has  sworn  in  hisal&-' 
davit.  He  then  says,  ^  That  you  have  acte^ 
upon  this  declaration,  it  is  almost  impossible' 
for  mc  even  to  know.  I  do  not  say  you  have, 
because  I  cannot  prove  it.  But  if  you  havtf 
really  acted  upon  it,  surely  I  am  well  entitled 
to  say, '  In  what  language  shall  I  address  So 
*  black  and  cowardly  a  tyrant.' ''  These  kttt 
words  in  inverted  commas  are  evidently  not 
his  own,  but  alluding  to  some  expression^ 
which  had  been  used  elsewhere,  and  which' 
had  been  applied  to  general  Picton. 

Mr.  Justice  Laarence, — He  applies  them  to 
Mr.  Sullivan.  , 

Mr.  Marryat, — He  puts  it  bypothetieally  i 
if  Mr.  Sullivan  hud  done  tkiif  it  would  be  ap-* 

plicable  to  him. 

< 

Mr.  Garrow, — In  the  preceding  paragraplun 
in  pages  75  and  76  he  expressly  charges  him. 

Ijord  Ellenborokgh, — Mr.  Marryat,  as  we  are 
limited  in  point  of  time,  you  will  have  the 
goodness  to  go  on. 

Mr.  Marryat. — ^He  says,  '<  I  will  endeavour 
to  drag  the  Cacus  from  his  den."  That  cannot 
be  at  all  applicable  to  Mr.  Sullivan. 

Lord  EHenhonm^ — Look  back  a  line  or 
two,  and  you  will  find  these  words — "  I  will 
take  you  from  your  hiding  place,  or  your  pro- 
tection, be  it  where,  or  who  it  may,"  &c. 

Mr.  Marryat. — **  You  must  now  come  for- 
ward. This  business  shall  be  no  longer  over- 
looked or  forgotten ;  while  I  live  and  have  a 
pen  or  tongue,  you  shall  not  escape  investiga- 
tion or  notice." 

Mr.  Justice  Grose. — ^The  person  that  is  to 
come  forward,  is  to  be  taken  from  his  den. 

Lord  Elienborough.  —They  are  introduce^ 
as  tiie  same  person.  « 
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.  Mr.  Munyat.  ^  Mv  lonlt»  I  will  read  the 
wliole  ptra^uh.  '*  I  do  therefore  again  call 
V  upoo  you,  Mr.  Sullivan*  to  oome  forvard 
*<  and  aoiwer  mj  question;  in  the  nane  of 
*<  the  Britiih  empire,  in  the  name  of  the  army 
'*  that  supports,  srrves,  and  sheds  its  blood 
"  for  that  empire,  in  the  name  of  every  thing 
'*  honourable,  just,  and  fair,  do  I  call  upon 
'*  yuu,  John  Sullivan,  esq.,  to  avow  the  author 
**  of  these  secret  instructions.  You  must, 
**  sir^  now  come  forward.  This  business  shall 
"l>e  no  longer  overlooked  or  forgotten. 
'*  While  I  live  and  have  a  pen  or  a  tongue, 
*'  you  slfall  not  escape  investigation  and 
**  notice.  I  will  take  you  from  your  hiding- 
^  place  or  your  protection,  be  it  where  or  w£» 
"  It  may,  and  summon  you  as  an  officer  and 
^  gentleman  to  avow  your  author  for  those 
^  private  instructions.  The  task  I  know  is 
**  HerculcBn,  but  I  will  endeavour  to  drag  the 
**  Cacus  from  his  den.  It  is  in  vain,  Mr.  SuU 
**  livan,  to  soplitsticate  about  the  business ;  a 
**  disavowal  on  your  s'ule  is  totally  and  utterly 
^  impossible,  entirely  incredible.  You,  air, 
*«  I  am  satisfied,  will  never  think  of  it.  Dr. 
**  loroch,  I  state,  is  aniiogs  to  re-assert  and 
''corroborate  his  affidavit  at  the  bar  of  a 
**  British  court  of  justice." 

There  is  one  expression  tliat  is  properly 
applicable  to  Mr.  Sullivan,  and  seems  to  be 
particularly  pointed  against  bim.  It  is  in 
page  t78,  <«  CM*  what  signification  even,  b  the 
■'  consideration  of  his  auguit  sovereign  and 
**  Master  ?  A  trap  is  craftily  laids  the  plot  is 
^  firamed :  the  newspapers  are  plied :  para- 
''  graph  succeeds  paragraph  :  quarto  foUows 
"  quarto:  every  wicked  engine  is  at  its  dirty 
"  work— -no  slop — no  pause — and  before  any 
*'  detection  or  exposition  uf  the  infamous  con* 
*'  spiracy  can  take  place,  reputation  is  in  the 
**  dust ;  when  at  length  the  hour  of  develope- 
**  ment  docs  artually  arrive,  the  worn-down 
**  Officer  is  pros>lratc,  a  bankrupt  in  fortune  as 
**  well  as  character,  and  the  under  secretary 
^  remains  still  a  pillar  of  the  state." 

Now,  my  lords,  the  former  part  of  this 
publication  explains  the  meaning  of  all  this. 
Colonel  Draper  applies  this  to  the  antecedent 
statements  in  the  former  part  of  his  book, 
with  which  Mr.  Sullivan  is  not  supposed  to 
have  any  connexion.  Much,  therefore,  of 
this  general  charge  does  not  immediately 
apply  to  Mr.  Sullivan,  is  no  attack  upon  him, 
but  refers  to  particular  matters  in  questbn 
between  general  Picton  and  colonel  Fullarton. 
And  yet  this  part  has  been  inserted  in  the 
prosecutor's  amdavit,on  the  siippositbn  of  its 
beio^  applicable  to  him. 

My  lords,  the  material  consideration  here 
is,  whether  there  is  any  thing  to  pretlude 
6>lonel  Draper  from  having  an  opportunity 
df  sending  to  Trinidad  to  procure  i)r.  Ly  neb's 
affidavit,  m  answer  to  the  present  application. 
When  there  is  no  publication  going  forward, 
and  when  there  is  no  danger  of  ant  interme- 
diate circulatkm  of  the  imputed  libel,  what 
possible  detriment  can  occur  to  |lr«  Sullivan 


from  a  Mispansion  of  these  praeeediligiBy  till 
an  opportunity  is  given  to  oolonel  I>vapier  to 
send  to  Trinidad  for  the  purpose  of  obtHMg 
Dr.  Lynch*s  affidsvit  ?  Mr.  SulHvan  has  cone 
here  with  full  knowledge  that  Dr.  Lyneh  is 
in  ihe  island  of  Trinidad,  having  Ihot^t  fit 
lo  make  this  application  on  the  assertion  that 
it  is  a  supposed  affidavit  only,  though  it 
is  manliest  that  this  affidavit  is  in  the  vnwy 
council  office.  And  though  it  is  not  a  juaieial 
affidavit,  if  we  are  indulged  with  time,  we 
shall  have  Ms  judiciai  affidavit  before  thn 
court. 

Mr.  Gamev^-The  rule  which  the  Court 
has  prescribed  to  itself,  in  this  branch  of  the 
administration  of  justice,  n,  that  the  party 
applying  for  the  information,  should,  in  the 
first  place,  by  affidavit,  lay  before  thcf  Court 
prulMible  grounds  of  accusation,  and  that  he 
should  in  the  fullest  tenner  deny  the  impa- 
lations  contained  in  that  paper  which  be 
charges  to  be  a  hbel.  My  loitls,  I  conceive 
the  rule  calling  on  the  partv  who  nlakes  the 
appKcatioo,  to  do  that,  would  be  completely 
nugatory^  unless  the  party  moved  against 
were  at  hberty,  in  the  follesl  manner  la  an- 
swer l>oth  of  these  things ;  unless  he  weft  at 
liberty  in  the  fiitt  phice,  to  negative  the  es- 
istenee  eff  that  crime,  the  promUe  ffrotfnds 
of  which  are  contained  in  the  «ffi£vit  on 
which  the  rule  is  gronnded,  and  untai  he 
ahoaM  be  eqwilly  at  liberty  to  fallen  gjuih  on 
theyoeecutor. 

Mj  fords,  I  con  refer  your  lordshijM  to 
numberless  cases  of  applkation  to  this  Coon 
for  criminal  informations,  where  upon  the 
party  against  whom  the  application  was  made 
showing  that  the  prosecutor  was  not  that  blame- 
less person  he  had  stated  himself  to  be  in  bis 
affidavit,  the  Court  has  held  he  was  not  enti- 
tled to  this  extraordinary  indnlgeiice  and  in- 
terposition of  the  Court.  My  lords,  in  various 
eases  where  it  has  appeared  that  the  party 
applying  has  himself  been  wholly  or  partially 
to  blane,  or  there  has  not  been  a  perfect 
eonfidcncc  given  to  the  oath  which  he  has 
taken,  the  Court  has  left  such  prosecutors  to 
the  onlinanr  process  of  an  indictment.  Now, 
what  is  it  that  colonel  Draper  requests  }  He 
is  not  making  a  request  without  cause — he  is 
not  inventing  the  existence  of  a  person  in 
Trinidad  —  he  is  not  inventing  a  story  —  but 
he  is  only  asking  this  indulgence,  according 
to  the  proper  forms  of  law,  that  he  may  have 
an  opportunity  of  sending  to  Trinidad  and 
obouninff  from  Dr.  Lynch  a  judiciai  affidavit. 
Our  affidavit  verifies  the  existence  of  the 
original  letter  and  affidavit  of  Dr.  Lynch,  and 
also  that  colonel  Draper  had  obtained  from 
the  privy  council  office  official  copies  of  that 
letter  and  affidavit  That  affidavit  is  perfoctly 
extra-judidal.  But  thoo£[h  it  was  not  made 
in  the  course  of  a  cause,  it  was  made  in  the 
course  of  an  inquiry  to  be  sent  to  the  piwy 
council  in  this  country,  to  defend  eenaral 
PictM  against  a  chaiffs  made  against  nins>^b/ 


077T 


JbraUkd. 


ooloBd  Pulhrtoa.  Il  wu,  tharefare,  «n  tfl- 
da«it  Dot  nmde  from  rictb  idle  curioaii;,  bat 
Risde  in  the  caane  of  a  t«g;ul*r  and  proper 
iDquifT. 

Tlierc  i*  nest  the  affidavit  of  Mr.  Gkwier, 
the  then  and  present  altomej-geneial  of 
Trinidad,  in  which  he  ttatei,  that  being  iiw 
fbrned  that  Dr.  Lynch  had  (aid  that  auch  a 
converaation  had  paised  between  him  and 
Mr.  Sullivan,  that  learned  pervon  applied 
to  Dr.  Ljnch  to  know  whether  it  was  true. 
He  found  that  it  wat,  and  tftt  Or.  Lynch 
committed  it  to  writing  to  be  sent  over  here 
to  colonci  Pklon.  Dr.  Lynch  was  applied  to, 
to  aay  whether  he  vru  ready  to  verify  tliat 
■iffidaTit.  He  tcadilj  did  u,  and  it  i*  now 
upon  the  table  of  the  privy  council  of  thii 
eountry— 


aeaiott  you  f  A  particular  docuoieot  Ijring  on 
the   table   of  the   privy  council,  is  dnwD 
forth  fur  the 
nourahle  geni 

Sir  r.  GtHf.—Hr.  Sullivan  hu  nit  ibooi^t 
proper  to  lay  any  thing— 

iUr.  Guruty, — My  learned  fiiandi  on  the 
other  (ide  arc  m  iotc,  thtU  ihcy  wish  to  alop 
every  word  that  goet  in  answer  to  this  cliargt. 
It  iofa  notappearon  theface  of  iheio  pro- 
ceedings that  it  is  now  tubJHdUt  in  tiie  (viv; 
cuuncii;  and  llieiefare  I  should  hope,  that 
>ou  would  ool  be  of  opiaion  that  tba  inqiutjr 
was  pending. 

Lord  Elk*horo<i^k.~\i  mull  be  known 
to  all  the  parties  thai  ft  commiision  was 
lalely  sent  out  to  inquire  into  particular 
matters,  which  it  is  not  necessary  to  detail. 

Hr.  Gwitgi.— I  believe  from  this  courL 

Lord  EUewhomgh. — No;  from  the  pri*7 
council. 

Mr,  Giimey.— Colonel  Draper  only  asks 
of  your  lonltliips  to  have  the  luedns  of  show- 
ine  thiit  to  be  true,  whicli  he  puhlistied  with 
a  lull  belief  of  ill  truth ;  it  having  been  slated 
both  on  the  honour  and  on  the  oath  of 
a  man  of  unimpeaclicd  veracity.    I  trust  you 


And  if  it  shall  ultimately  turn  out  lo  be 
founded  on  ftict,  yuu  will  leave  Mr.  .Sullivan 
to  the  ordinary  tribunals  of  the  couniry. 


Lotd  EUaibonmfk, — In  coR9iderin|  this 
<|uestion,  I  wilt  give  the  defendant  an  ad- 
vantage to  which  he  is  not  entitled :  I  will 
Buppote  this  affidavit  of  Dr.  L^ocb,  whicb 
was  sworn  in  the  island  of  Tiinidad,  l»  tave 
been  iwom  there  since  the  motion  for  thii 
information  was  made ;  stilt  I  am  at  a  lou  to 
know  on  what  piincipla  it  uuld  be  racuTcd 
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htr^  tnd  how  il  eouU  at  all  afftct  the  deter* 
mination  of  the  Court  in  this  case. 

Ur.  Uanyat  aeema  to  think,  there  is  no 
instance  in  which  foreign  affidavits  have  not 
been  received.  I  wish  to  know  in  what  io- 
stancea  tlwj  have  been  received,  «cei)t  in 
cases  similar  to  that  which  has  been  cited. 
If  there  are  such  instances,  I  sliould  like  to 
know  the  principle  on  which  the  practice  ia 
finiitded :  nir  even  if  we  were  to  receive  the 
assertions  of  a  party  not  verified  hj  an  affidavit 
fi>T  which  he  is  penally  responsible  by  any 
law  of  this  country,  I  am  quite  at  a  foss  to 
know  how  these  could  be-  put  in  com- 
petition with  an  oath,  made  by  a  party  in 
this  country,  and  for  which  he  is  penally  n- 
sponsible. 


of  the  Court,  wliich,  in  order  that  we  maj 
not  be  occupied  with  matters  which  are  not 
becoming  the  dignity  of  this  court,  requires 
that  the  paily  applyina  for  a  criminal  infor-' 
matioa  •Mold,  by  affidavit,  by  before  th« 
Court  the  croaiidt  of  accuMtion,  and  deny 
in  Me  the  dpntatiotM  of  the  supposed  libel. 
There  are  mceptions  to  this  rule,*  aa 


where  the  paity  is  abnad,  and  an  applicatioa 
ia  made  to  the  Court  by  his  friends  on  his 
behalf:    in  that  case,   the  Court  have  dis- 

Snaed  with  the  rule.  The  ntle  is  likewise 
spensed  with,  where  the  slander  is  of  to 
general  a  nature  that  it  would  be  loo  much 
to  require  the  party  to  deny  it.  Many  of  the 
imputations  in  thu  pnhlicadon  are  incapable 
of  denial.  As.  for  instance,  "  a  dark  and 
"  cowardly  miAgnity."  "  In  what  luieuago 
"  shall  I  address  w  black  and  cowardly  a 
"  tyraniJ* 

Now.  nipporins  this  affidavit  to  be 
nude  vj  Ot.  Lynch,  to  what  would  it 
amount  f  It  would  certainly  go  to  show, 
thai  Hr.  Snllivan  had  communicated  to  that 
gentleman,  something  about  the  governor  of 
the  island  of  Trinidad,  viz.  that  it  was  pr<^ 
bable  he  would  be  recalled  in  six  months. 
But  it  would  not  Jiistit'j  the  collateral 
ealumnv  in  this  publication.  The  dcfentlant 
takes  this  affidavit  of  Dr.  Lynch  as  liis  tcit. 
He  enters  into  wiite  comments  extending 
vastly  beyond  the  limits  of  ttut  affidavit,  and 
utters  ciiciimslantial  calumnies  of  his  own. 
Is  he  nut  responsible  for  that  ?  If  the  affidavit 
had  been  made  in  this  court,  and  Dr.  Lynch 
were  now  present  to  admit  il,  would  that  be 
sufficient  T  I  should  not  think  it  a  sufficient 
ground  for  refusing  the  rule,  because  iho 
Court  could  not  investigate  the  truth  or  false- 
hood of  it.  And  thougli  this  gentlentan.  Dr. 
Lynch,  shouh]  make  Uie  affidavit  which  It  is 
suggeMed  he  would  make,  1  think  it  ought 
not  to  prevent  our  groniing  the  rule.  I  do 
not  deay  that  both  in  civiland  £''-'"'■■  ~*-' 


>  B,  *.  BmwcU  and  Bate,  Doug.  3S7. 
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In*  civil       .. 

It  ■wrt  to  Rw,  tkail  dMn  b  m  ■remce 
tDi«nw«B  Ifaia  nili  fat  lk«  furaoM  ofiwiilint 
laTnnidaiferDr.  LjMViBffiibMt.  ilsdii 
thi«rM**<l«BtMnMliUiih«l,  iaslMtaHft 

_:_u. ...-._.. :^^ 


TVmI  d^£dMri  4fanrf  Drv^,  &?■ 


eaoa 


IMUing  o£  an  iofaraMlisn  t  Ha  wowU  ob^ 
Eaao  10  MOMt,  that  ke  btlinad  tba  slanAK 
to  ha  UtiCtor  ihki  kw  had  baani  it  feoM  a 
•an,  wha  bad  wiiticB  to  hist  ftoai  fiMai||ii 


aaw,  wauU  ha  nada  to  liw  Cooit  to  wapaad 
%tm  ■racaadion  by  aabnini  tha  nila  till 
aa  dUavilariha  Irvik  af  Om  kbel  eeidd 
bt  oblai^  fcan  afanatk     It  iwmU  ha  a 


Mr.  Juatica  OnK.—Wa  abauU  W  Wjr 
■Hcb  vauiDi  ia  g«r  dut|  to  tha  iailka.iB 
aMHaatotbapeKaofllMCBunav,  if  vadiA 
iNt  giant  aa  irfiiiiliua  §tt  ttm 


IwwchtheibniheCkMtiahaakaf  aarydMh 
Mfoaa  kadwoy,  and  ha  haa  pvan  Ktolali 
daidaleftba  tniDi  of  ilacBnwta.  lailtft 
ba  anoatad  thai  ve  abonM  inn  Dw  to«l^ 
a<it  byaffidavikF  No,  U  I  nnpadMly 
nliafail  it  m  a  libel,  awL  tW  partj:  that  «h 
btnuifat  beta  beBavcd  it  to  ba  traa,aBd^a«a» 
Utot  b«  ImL  rMKwabla  auw  far  hu  balM 
I  would  neaertholaM  tnut  aa  inbrHalion. 
And  1  do  not  periectly  apaa  vilh  what  oijr 
Ivother  BeM  hat  aUtod,  namely,  that  if  a 
nun  had  a  wdl-eimiDdcd  reatrn  to  believa  it 
waa  tiiK,'  no  inforiaalian  •beuU  go.  Tbare 
night  ba  a  well-grounded  feaioit  to  beliava 
tlMl  tha  libel  waa  true;  ball  eipect  that 
he  itieuld  hum  it  to  be  true  ia  point  of 
fact  before  he  pubtUhet  it  to  the  world.  I 
DMil  readily  agree  to  and  adopt  what  haa  been 
■latad  by  my  £rd. 

Hr.  Juilica  lairrat*. — I  agree  that  thia 
rule  should  be  made  ahtolirta.  Tha  applica- 
lioni  to  this  Court  for  iDformalioni  are  Made 
in  thoie  cawi  where  the  ordiiwiy  modai  of 
adninisteting  juatice  would  be  inauflkiaDt  to 
secure  the  peace  of  the  couotiy.  What  ii 
new  dasired  on  the  part  of  the  defendant  i 
"Shtt  thia  Court  ibould  luapond  alt  hrtber 
proceeding*  in  the  cue,  and  enlarge  the  rule 
till  an  answer  ihell  come  from  the  Wett 
Indiei;  this  would  dahatone  of  the  giwitob- 
jccta  of  thia  mode  of  proceed  in  g.    The  perMm 


rt  Jeay  its  bedoea 


■late. '  What  ii  tha  imputation  upon  him? 
Not  merely  that  ha  lent  ioetiuetiona  to  in- 
vctiigato  tJN  eandtNl  of  pmiti  nnsa,  but 


, to  Hr.ai 

haaeM  iniii  bi  wUdi  a  mas  can  ba 
mfiifi*,  and  puHiahM  Iben  U  tbia  hnak 
It  II  (aid,  bowevar,  that  all  Uiii  ii  to  be  ptoTad 
hgithaafidBTilarDr.  Lmk;  -^"  - 
■i4M»lhatw««bou)d  aUew  hi 
tbe  W«t  iDdiei  far  tha  pnrpeie 
an  B&kvit  from  that  geMlciaan,  wMck  mnal 
niw—rily  delay  thia  pracaediag,  aad  wMeh 
aflUavit,  when  pracortd,  woun  aoLbawanh 
afanhina. 

UlhaODtftaraaatiiiadlhattfae  party  a^ 
atyiog  far  iha  mfonnalion  doei  not  oama  ba> 
fan  Hoa*  with  dean  hand*  aiAin  a  BUM  Uah^ 
thay  wiUnoi  ifltarfcra.  This  ia  qmk  diftw 
ant.  Wa  ma  aaked  W  do  ihrn  on  a»  aA* 
daait  «hjeh  ■■  parfaetly  oxIaa-JMliciajL  and  toe 
which,  if  it  were  to  turn  out  to  be  Waa,  «a 
cannot  wiiih  the  maker.  Uo  the  olber  head, 
iftbeaftdantof  the  prmecutor  be  Ikhe,  he 
may  be  pimbbed.  Ttua  appbeation  b  aiade 
on  a  mundtbat  was  navertuught  of  befbtc, 
and  wbicb  cai»  new  be  adopledby  ibaCkiit, 

Hr.  JoMka  la  JMeM^TlH  el^  of  ei 


^j 


&£ 


whether,  after  the  party 
iferroatieii  haa  denied  ibe 


Nbat— thiaCtoiiTl,  iathaeietena  ofa  a 
dbcmtHB,  wiH  grant  farther  time  to  Iba  do- 
faatel  to  obtain  from  Trinidad  an  nflfakvil 
from  Dr.  I^nch?  And  the  Govt  will  likc- 
wiMtaka  into  their  coniidcration,   whether 


irit,  when  produced,  if  put  in  the 
opporite  (cale,  could  by  posMbility  milweigh 
Ina  affidavit  of  the  proiecutor.    Suppeae  an 


affidaTit  sworn  in  Tnnidad; 
that  an  affidavit  of  thai  description,  nude  by 
a  parly  rcsitleni  there  (and  whom  we  could 
not  render  perionslly  responsible  if  it  shovld 
prove  to  be  false),  cuuld  lie  coosideredas  suffi- 
cient to  weigh  down  an  affidavit  made  in  the 
regular  couree  of  a  judicial  prueeeding ;  and 
therefore  it  lecmi  to  me  that  the  Court  wouUl 
not,  on  the  production  of  such  an  affidavit, 
give  the  mmc  force  w  it  a*  tliey  would  to  tha 
other:  TheCoiirtcouklnotthinkiluifficient 
to  counterbalance  the  affidavit  of  tba  pfo> 
srcuUr. 
Rule  AbaDkiic. 


MIDDLESEX. 

Eaana  Tum,  Mth  George  III. 

IttnuMAiion. 

StolaathBi  Edward-  Alured  Drapery  el  Vhit 

Mall,  iatha  pariah  of  Saiat  JameA,  is  »v 


ofawicked  and  malkiou*  temperanddiap*- 
iition,an^uDlawfan^andunjuilly,  wicftaoly; 
and  aalbiwiB^  danwaft  -diwgwwg,  mobihp" 
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im 


JOB  aiul  inMidiiil,  loMame^  iipMtei  wMi- 
ddiae^  and  HVt^  the  chtmder  ef  th*  mid 
John  SnUifMi,  dfM  llie  first  dfty  of  M^y,  ft 
tlie  fortj-nslb  ytkc  ot'  the  reign  of  obr  Ldi^ 
the  now  kingy  with  tbree  and  aroMy  it  W«9t- 
minMcr  aforeitd,  in  the  county  afbfiMiid, 
vlid  uniawinlly^  tnaliciottsljr,  wickedly,  aid 
•candaloualy  puUiih,  and  cAme  aod  brocuf 6 
to  be  pnUiihcd,  a  certain  wicked,  infamottt, 
AiltCi  acandalous,  and  defiunatonri  lihel,  con- 
taining therein  difert  ecandaloue^  wkksed, 
and  detoiatpiy  mattwa  of  aid  coMeertting 
the  Mid  John  Sullivan^  in  whidi  tafd  libd 
waa  then  and  there  contained,  ai  and  lor  th6 
copy  of  a  certain  iuppoeed  letlet,  hv  the  «ald 
hM  tdppoted  to  have  been  wHtteM  by  one 
Frederick  J.  I^ncb,  doctor  of  phytic,  to  ode 
Archibald  Okieter,  ae  folkiwe :  to  wit^  "  Tri- 
**  nidad,  Fell.  18, 1805— JKr ;  In  compKanc^ 
*'  with  your  request,  I  have  the  hoiiour  of 
"  communicating  to  you  in  writing,  the«iih« 
^  stance  of  part  of  a  conversation  which  I 
^  had  with  Mr.  Sullivan,  chief  secretary  to 
^  loni  Hobart,  at  his  lordship's  office  in 
^  Downiog*8treet,  somewhat  previooft  to  the 
^  month  of  December,  in  the  yoar  18D9, 
^  where  I  went  to  learn  on  whet  tennft  »>• 
*^  vernraent  intended  to  grant  land*  in  this 
^  oolomr:  in  the  coiirae  of  the  conversation, 
^  Mr.  Sullivan  asked  me,  whether  I  had  any 
^letteretohis  majesty's  commlserotieref  I 
^  replied,  that  I  only  had  two  lo  generU  Pic 
^  ton,  oh  wMch  he  recommended  ttt  Id  pro- 
^  cure  some,  If  possible,  to  the  first  Mhrtis- 
*^  sioner,  colonel  Fnllartoo,  as  he  would  hiVe 
''itinbispowcrtobeof  moreieirvico  lb  me, 
*«  Ibr  that  in  all  mobability  gonerlt  Pictdh 
^  would  be  ordered  to  return  lo  Engtand  be- 
^  fore  six  months,  as  colonel  Fulfautoh  was 
*^  instructed  to  investigpite  hie  past  eodduct  in 
^  Trinidad.  This,  ^,  having  beeh  to  men- 
^  tkmed  lo  me.  as  to  a  perfect  sttmiger  and 
<<  not  in  confidence,  occastoned  my  sinprise 
**  in  the  month  of  March  fbllowinj^,  that  it 
** was notgenerally so  understood  m this c6- 
**  lony.  ramit  me.  Sir,  to  add,  that  In  coh- 
•*  sequence  of  the  mnnerited  treatment  which 
M  general  Picton  has  since  experienced,  it  will 
'  ^ve  me  pleasure  if  this  communication  can 
**  in  any  way  tend  to  show,  that  that  treat- 
**  ment  was  premeditated.  I  have  the 
^  honour.  Sir,  to  be,  &c.  &c. — Slgtted,  Fre- 
^  derick  J.  Lynch,  M.  D.  To  the  Hon.  Ar- 
^  chibald  Gtoster,  dec.  dec."  And  in  which 
said  libel  was  also  then  and  there  contained, 
as  and  for  the  copy  of  a  certain  supposed  affi- 
davit by  the  said  libel  supposed  to  have  beeh 
made  hj  the  said  Frederick  J.  Lynch,  as  fol- 
lows, that  is  to  say,  «■  Tr'mldad,  Fredariek  J. 
««  Lynch,  of  the  Port  of  Spain,  island  of  Tri- 
'  indad,  esq.  doctor  of  physic,  maketh  oAth, 

*  and  saith,  that  in  or  about  the  taonlta  of 
^November  180f,  be  was  prBsebt  at  the 

*  office  of  hlsimyesty's  eecretaiy  of  tliite  for 
**  the  oolonijd  department,  and  a  conversation 
^ then lookjplace betweenUnsdepondnl  dnd 
**  lohtt  BUfivnup'  Off •  M|fecfl8|g  UhUdady 


^  slid  iiertientariy  as  to  gttmt^  nf  hM  aboul 
^  10  be  made  to  personH  going  thither,  4nd 
^  w*  what  lefriM  euch  grants  could  be  ob- 
**  tftitied.  When  the  said  Jtthn  Sullivan',  esq. 
^  hi  the  course  of  such  conversation,  inquired 
<'  whMher  Ibis  det>onent  had  ahy  letters  to 
«  his  rtiajecty's  comtnissioofers ;  to  Which 
^  thik  deponent  answered,  that  he  bad  two  to 
^  |Oderal  PictoO ;  upon  which  the  said  Jolih 

*  SulUvan,  esq.  recomtnebded  this  depotient 
^'  to  procure  some,  if  possible,  to  the  lint 
"  commissioner,  cohmel  Fullarlort,  and  staled 
**  Ihet  the  Miid  colonel  Fnltanota  would  li&ve 
^  it  id  his  nower  to  be  of  mora  Service  Xo  this 
^  deponent  than  general  Pkum  ccfcild  be,  br 

3        5  I 

'' woi^  to  that  effect ;  dnd  thb  deponent  g^va 
(the  figure  of  l  being  written  o#tr  tho  weitt 
gave,  the  figure  of  %  over  the  woid  this, 
and  the  figure  of  8  over  the  Word  deponent, 
meaning  that  the  word  gste,  should  pre- 
cede the  words,  this  deponent,  and  nteaii- 
ing,  that  the  aaid  John  Sulliven  gave  the 
eaid  Frederick  J.  L^^neh)  *<  as  a  rMson  for 
^  inch  recommendation,  that  in  all  prObabi- 
**  Kty  general  Picton  would  be  ordered  tb  re- 
^turn  to  England  before  sit  months,  as 
«« eolonol  FUlarton  was  instructed  to  Investi- 
**  gite  the  then  past  conduct  of  genetml  Pictdh 
«  m  Trinidad.  And  this  deponent  ftirther 
<*  mdketh  oeth  end  saith,  that  he  expressed 
*^  hia  lurprise  on  his  itfrival  in  this  colony  m 
« the  month  of  March  1808,  that  it  Wis  not 
^  gtmeially  known  or  understood,  thit  the 
*<said  colonel  Fullarton  had  such  InMfuc- 
^  tktns,  the  said  John  Sullivan  having  m^H- 
^  tkmod  the  circutnfetance  to  this  deponent  as 
**  d  stranger,  end  not  in  a  codfidential  ntan- 
^  ner,  which  Induedd  this  deponent  to  r^ 
^  late  the  iubltance  of  the  eonverttition  here- 
^  fai-bdfote  ttientioned  immddiately  wMt  hn 
<<arriv«d  In  thb  istand,  and  MVdnl  thheis 
^sincit.  FrsddfrickJ.  Lynch,M.b.  Swoniat 
^  the  Pbrt  of  Sp^n  aforesaid,  this  iSth  da j 
"■of  July.beforame.  John  Nihell, chief his- 
**  tice  ana  judge  of  the  Consulado.*'  And  in 
which  said  HmI  was  then  and  there  contained, 
immediately  After  the  aud  supposed  cO|Fy 
of  the  said  supposed  afikhivit,  to  the  effect 
foUoWing,  that  is  te  say,  **  Here  Is  a  gentle- 
^  man  of  the  most  respectable  character,  of 
^  the  first  order  In  the  learned  professions, 
"  atad  a  man  who,  as  he  has  asserted  else- 
^  where,  to  *  neither  interested  in  the  cause 
M  of  general  Picton.  Or  of  colondl  Fullarton/ 
«  sUUntwhat  ?    « That  in  all  probability,  ge- 

*  neral  Picton  wouM  be  ordered  to  return  tb 
**  Bngkmd  before  sit  months,  as  colonel  Fiil« 
""hurwn  was  Instrticted  to  investigate  the 
^  then  past  conduct  of  general  Picton  at  Tri- 
"  nidad ! ! !'  The  right  honourable  John 
^  Sullivan,  then  under  secretary  to  lord  Ho- 
'<  bart,  makes  this  assertion  in  or  about  the 
"Month  of  November  1802,  before  the  com- 
«*  misalotierB  had  sAiled  for  Trinidad  :*"  and 
hi  another  part  of  which  said  libel,  was  then 
dodthsmoMtlriMl  to  the  efect  foUowIng, 


98S]         46  GEORGE  III.         Trid  qfEthmrd  Aiufwi  Draper,  Esq.  [SM 


thai  it  to  My,  **Ukd  yoa.  Mr.  8iillinB,  laM  i 
**  Ibit  mtleman,  either  belbrt  tht  ooflNnU- 1 
**  sioa  nd  wiled,  accordiog  to  Hr.  FulbnoD'k  f 
**  hmk^  or  a  tery  few  days  aftefwafde»  *  that 
^  ookniel  Fullartoa  was  imtnieiBd  to  iovetti* 
**  ulo  the  past  conduct  of  oolonel  Picton/ 
**  Left  me  ask  jou,  Mr.  SuIUvao,  by  whon 
^  waa  Mr.  Fullirton  lo  iulnicled  f  I  have  a 
^  right.  Sir,  to  atlc  you  this  quettioo.  And  I 
**  do  Dowp  in  the  face  of  your  countiy,  oill 
"  you  to  the  bar  of  the  Eoglith  natiofuand  I 
**  do  demand  of  you,  at  a  matter  of  ri^t, 
**  whieb  you  are  bound  at  a  aontlemaD  au  a 
**  man  of  honour  to  aBtwer,!  do  tay,  I  have 
^aright  to  demand  of  you  by  wbota  antb»- 
''rity  ivat  Mr.  Fuliarton  instructed  or  oom- 
**  mittioned.*  And  ui  another  part  of  whieh 
■aid  libel,  wat  then  and  there  containad  to 
the  efiact  following,  that  it  to  aay,  •*  In  the 
^  nane  of  the  Britith  empire,  in  the  name  of 
^  the  armv  that  lupportt,  tanrce^  and  thedt 
**  ita  blood  for  that  empire,  in  tlie  nauM  of 
^  etary  thing  honourable,  iutt,  and  fab,  do  I 
^  call  upon  you,  John  Sullivan,  etq.  la  avow 
■'theauthorofthoieieerelinttnictionai  you 
**  mnttySir,  now  eome  forward.  Thia  boti- 
^  neti  thall  no  lonnr  be  overlooked  or  for- 
^  gotten.  While  I  live,  and  have  a  pen  or  a 
**  tongue,  you  thall  not  etcapo  InvettigBtion 
**  or  notice.  I  will  take  yen  mm  yoor  biding 
**  place  or  your  protection,  be  it  when  or  who 
^  It  may,  and  summon  you  at  an  ofioer  and  a 
"  gentleman,  to  avow  your  author  for  thote 
**  private  instnictiont.  The  tatk,  I  know,  it 
.**  Herculean ;  but  I  will  endeavour  to  drag 
^  the  Gacut  from  hit  den.  It  it  in  vain  Mr. 
*^  Sullivan,  lo  sophisticate  about  the  hutinest; 
''a  disavowal  on  your  side  is  totally  and 
**  utterly  impussiblcj^entirelj  incredible.  You, 
**  Sir,  I  am  satisfied  will  never  think  of  it. 
**  Dr.  Lynch,  I  state,  is  anxious  and  ardent  to 
''  re-atsert  and  corroborate  his  affidavit  at  the 
*<  bar  of  a  British  court  of  justice ;  nothing 
**  therefore  but  an  open,  manly,  unqualified 
*'  avowal  of  the  author  of  those  private  in- 
'*  stiuctions  will  satisfy  the  naUon."  And  in 
another  part  of  which  said  libel  was  tlien  and 
there  containcil,  among  other  thines,  to  the 
e&ct  following,  that  is  to  say,  *<  I  bUine  and 
**  accuse  you,  in  tlie  face  of  your  country,  and 
'*  before  that  body  of  men,  the  root  and  source 
"  of  whose  honour  and  reputation  you  have 
**  attempted  ti>  undermine  and  destroy  for 
**  ever,  by  secretly,  insidiously,  and  without 
**  any  just  cause,  presuming  to  circulate  a  re- 
**  port,  for  which  you  had  no  right  or  legiti- 
**  mate  authority,  no  honest  or  honourable 
^  pretext  for  circulating  or  insinuating,  Thisi 
**  Mr.  Sullivan,  is  my  charge  against  you, 
**  ami  you  will  now  clear  yourself  before  God 
**  and  vour  country  as  well  as  you  ean.  That 
"  you  have  acted  upon  this  declaration  it  is 
<*  almost  impossible  for  me  even  to  know.  I 
do  nut  say  you  have,  because  I  cannot 
prove  it.  But  if  you  have  really  acted  upon 
II,  surely  I  am  well  entitled  to  tay.  In  wnat 
<*  language  shall  I  addmi  <  to  Uack  and  eow- 
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**  ardly  n  lynntr  I  km- well  antitlad  In  any, 
^andX  dos^rtoyou,  Mr.  Sullivan,  that  if 
**  you  havn  actsd  upon  your  daclantsaa  to 
^  Dr.  I^nch,  you  are  not  onlv  one  of  the 
**  nmat  oangmut  men  in  the  kingdom,  but 
*>  that  you  add  one  to  the  litt  of  tha  moat  dis- 
**  gnaeeful  and  ttrDekNit  qualitiet  in  tho  faqg 
■^  and  Mack  catalogne  of  human  vicet,Imaan 

*  a  dark  and  oowardly  maligniw ;  and  if  von 
**  hnva  not  acted  upon  it,  even  tnen,  Mr.  fiul- 
^  livan,  toa  the  turn  ot  your  merits; — yon 
^  aoyght  to  mhi  a  man  whom,  I  believa,  yon 
'•nam  taw,  and  who,  I  am  sura^  never 
^  oierad  yona  liightfOr  aninjuiy,  an  thoiigfai; 
^  woid^  or  dead.  Now,  Sv,  make  up  yonr 
^  aeoonni,  and  addiott  yonrself,  not  lo  your 
**  faliow  man,  but  to  the  just,  merciful,  and 
**  banefieant  Being  who  seas,  and  throiigb 
'•hit  omnitcience  permits  tbete  wicked^ 
••  Mttea.  Atk  pardon  of  that  Throno  of 
*•  Juttko  for  an  attempt,  which,  if  not  nipped 
*•  in  ita  bud,  will  canker  the  lili^root,  anJ  eat 
^  away  the  cable  that  moort  tho  voatal  of 
*•  conndanoe  to  the  pier  of  ttale.  You,  Mr. 
^  Sullivan,  have  town  tho  teed  of  discord, 
••  yon  have  that  the  tharp  and  barhed  arrow 
^  of  doubt  and  dittnist,  you  have  uncJoaked 
'  tha  ttiletto^  and  endeavoured  lo  plun«  it  to 

*  tha  heart  oif  one  of  our  luavett  and  aoet 
•'  mariloiioiit  officart ;  under  a  tooreUng  tun, 
•*  and  in  the  mott  malignant  diroato^  while 
^  every  honett  energy  wat  awaked,  and  caUed 
**  forth  to  uphoM  the  interett,  and  maintain 
••  tha  bononr  of  the  nation,  you  canm  liabiiid 
^  an  oflwti^  back,  and  yon  amote  bhn.  i  tell 
**  yon  Mr.  Sullivan,  you  dug  a  mine,  not  for 
^  yourtelf  alone,  the  blast  was  but  partial, 
**  colonel  Picton  survives  it — long  may  he 
**  Uve  to  snatch  the  match  from  Uw  coward 
^  hand  of  every  coadjutor  in  this  iniquitous 
*'  attempt,  and  to  look  down  with  contempt 
•*  upon  the  base  authors  of  his  sutiBsrings.  I 
^  have  done  my  part  to  him  ^  Imt  Mr.  Sulli- 
•*  van,  Itefore  I  dose,  let  me  inform  you,  that 
•*  1  have  not  done  with  you;  whilst  I  have  one 
^  pulse  of  honest  ambition  beating  in  my 
'•  frame,  I  shall  stand  up  for  the  British  army, 
•'  for  my  brethren  and  companions  in  arms, 
**and  not  suffer  the  honest  seal,  the  broken- 
**  down  frame,  the  care-worn  visage  of  any 
*'  officer  to  be  surprised,  beset,  and  betrayed, 
(« by  you,  Sir,  or  by  any  under  or  upper  secre- 
•*  tary.  The  great  and  dangerotis  opportuni- 
**  ties  which  a  man  lias  in  such  a  situation  as 
•'you  then  filled,  of  doing  incalculable  mis- 
« chief,  and,  what  is  worse,  of  effecting  this 
••mischief  without  almost  a  possibility  ofde^ 
••  tection,  should  awaken  a  well-founded  jca- 
••  lousy,  and  render  a  rigid  scrutiny  and  te« 
••  vere  investigation  necessary,  into  every  act 
••  that  has  the  least  semblance  of  sinister 
••view  or  iotentbn  from  such  a  quarter. 
••  What  avails  it  to  the  officer,  that  the  go- 
••  vamment  (properly  so  cdled)  is  just,  virtu- 
••ous^  aodnnerous?  Of  what  signification 
••  even  is  the  conskleration  of  his  august  so- 
^  vciaig^  and  wmini   A  trap  is  arifiilly 
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•^  kid,UMplMllibnMd»thtiie«a|iftpan  ara 
<•  piiedy  pwagraph  tacGeeds  pvmgimph,  quarto 
*'  tallows  qmrto^Bfefy  wicked  eogiiM  it  at  its. 
*•  dirty  work,  no  .utop,  no  |mui8c».  and  before 
*^  way  deleelkMi-or  eipoMtk»  of  the  infiunoui 
'*  coBipiracy  can  lake  place,  reputatkm  it  in 
^*  the  ouel,  and  when  at  lenjKtli  the  hour  of 
'<  devekipenent  does  actually  arrive,  the 
^  worn-out  officer  is  prostrate,  a  banknipi  in 
'■  fortune  as  well  as  character,  and  the  under 
^  secretaiy  remains  still  a.  pillar  of  the  stale  1 1 ! 
.«« Bul^  Sir,  the  £n|^h  nation  has  late^ 
**  iMoved,thai  no  man  is  too  greator  toopowep- 
^  nil  to  escape  inquisition  or  impeachosent. 
^U  willremain  for  the  higher  powerstode^ 
''  ode,  whetlier  your  conduct  in  this  dedara^ 
^  tion  was  just,  consistent,  and  confonaohle 
^*  to  the  honour  of  your  high  situation.  ■  There 
^  is  not  an  officer  in  the  service^  from  the 
^  lowest  subaltern  to  the  highest  upwaidi^ 
'<  that  \g  not  deeply  and  vitally  concerned  in 
^  this  dccUratkm  ofyotirsto  Dr.  I^nch.  I 
''  therefore.  Sir,  tell  vou,  if  it  shall  be:  found 
**  that  you  liave  acted  on  thisdedaration.  Go, 
^  Sir,  to  Mr.  Fullarton,  ye  are  fit  socie^  for 
^  each  other ;  work  out  your  repentance  in 
**  sackdothand  ashes ;  sedt  an  asjFhmi  where 
''ye  may  indulfje  in  mutual  recriminations, 
*^  and  no  longer  infect  and  poison  the  spring 
''and  salient  fountain  of  jsencrous  British 
**  ardour ;  leave  to  the  nation  that  adopted 
'*  you,  both  its  blessings  and  inheritance ;  do 
"  not  presume  to  rob  it  of  those  magnanimous 
^  <|iialitie8  that  guard  and  adorn  -it ;  leave  un- 
*^  ira|»aired  and  Tor  ever  green,  its  coofidenqe 
^  and  its  ^jenerosi^;  take  back  wi^  you,  to 
**  your  native  seats,  the  sprigs  of  thb  noble 
"tree,  and  alone  for  vour  enormities,  by 
**  planting,  watering,  and  protecting  its  infont 
**  weakness.  Take  this  aoiible  cnsrge  tipon 
^  yourselves  if  you  can,  and  leave  for  ever  a 
"  country  that  nourished,  fotlened,  protected 
"  and  honoured  you,  but  the  benefits  and 
**  blessings  of  which  you  have  mlf^ii%  re* 
'^  turned,  by  an  ungenerous,  and,  I  trust,  an 
^  impotent  attempt  to  degnde  and  disgrace 
''it*—''  To  the  great  scandal,  infiuny,  and 
disgrace  of  the  said  John  Sullivan;  in  con- 
tempt  of  our  said  lord  the  king  and  his  laws, 
to  the  evil  and  pemidous  eiample  of  all 
others,  and  agunst  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

Second  Coaat.^That  the  said  Edward 
Alurcd,  being  a  person  of  such  wicked  and 
malicious  temper  and  disposition  as  aforesaid, 
and  devising,  contriving,  and  intendine  to  de- 
tame,  asperse,  scandalisB  and  vilify  tne  cha- 
racter or  the  said  John  Sullivan,  on  the  said 
first  day  of  May,  in  the  fbrty«sixth  year  afore- 
sud,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  with  force  and  arms,  unlawfully 
and  malicuNisly,  wickedly  and  scandakmdy  did 
publish  and  cause  tolw  published  a  certdn 
other  infamons,  scandahms,  and  defainatory 
libel,  then  and  there  oontaming  therdn,  the 
folbwing  scandalous,  malicious,  and  defama* 
toiy  matter,  of  and  cMwaining  thn  «bh1  Jphnr 


AiUivan,  that  H  to  say  "  I  Maqie  and  neeusi 
^  you,  in  the  fooe  of  your  ooimtry,  and  before 
"that  body  of  men,  Ibe  root  uid.  source  of 
"  wboM  honor  and  reputation  you  have  at* 
"  templed  to  undermine  and  destroy  for  ever, 
**  by  secret^  and  insklioudy,  and  without  any 
"just  cause,  presuming  to  drculate  a  report^ 
"  for  which  you  had  no  nght  or  legititQale  au* 
."  thority^  no  honest, or  honorable  pretext  ftir 
M  cimilating  or  insinuating^"  To  the  great 
scandal,  inmmy*  and  disgrace  of  the  aakl 
John  Sullivan,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  and  pemici* 
ous  esarople  of  all  other^  and  against  the 
peace  ofoiir  said  lord  the  ku^  his  crown,  and 
dignity. 

Third  Coiiiii.«-TM  the  sakl  Edward 
Alured,  being  a  person  of  such  wicked  and 
malicious  temper  and  dbposition  as  aforesaid, 
and  devisina,  contriving,  designing  and  in- 
tendina,  lo  defame,  asperse,,  scandalise,  and 
vilify  the  character  of  the  uSA  John  Snllivan^ 
on  tlio  said  first  day  of  Blay,  in  the  forty* 
sixth  year  aforesakl,  at  Westminster  afore* 
said,  in  the  counqr  aioresaid|  with  force  and 
arms,  unlawfully  and  maliciouslv,  wickedly 
and  srandalously  did  publish,  and  cause  to  be 
published,  a  certain  other  infomons,  scan* 
dalous*  and  de&matory  libel,  then  and  there 
containing  therein  the  following  scandalous, 
malidous,  and  defamatorv  matter,  of  and 
concerning  the  said  John  Sullivan,  that  is  to  say, 
"  That  you  have  acted  upon  this  dechration 
"  it  is  almost  impossible  forme  even  to  know. 
"  I  do  not  say  you  have,  because  I  cannot 
"  prove  it.  But  if  you  have  really  acted  upon 
"  it,  surely  I  am  well  entitled  to  say,  in  what 
"  languaee  shall  I  address  '  so  black  and 
"  oowardlv  a  tyrant  ^'  I  am  well  entitled  to 
"  say,  and  do  sajr  to  you,  Mr.  Sullivan,  that  if 
"  youiiave  acted  upon  your  declaration  to  Dt, 
"  Lynch,  you  are  not  only  one  of  the  most 
'*  dangerous  meji  in  the  kingdom,  but  that  yon 
"  add  one  to  the  list  of  the  most  disgracefol 
"  and  atrocious  qualities  in  the  long  ami  black 
*'  catalogue  of  human  vices,  I  mean,  a  dark  and 
"  cowardly  malignity  ;  aiid  if  you  have  not 
**  act^  upon  it,  even  then,  Mr.  Sullivan,  see 
"  the  sum  of  your  merits,  you  sought  to  niia 
"  a  man»  whom,  I  believe,  you  never  saw,  and 
"  who,  I  am  sure,  never  ofiered  you  a  slight 
"  or  an  injury,  in  tliou^ht,  word,  or  deed — *^ 
To  the  mat  scandal,  infamy,  ana  disgrace  of 
the  said  John  Sullivan,  in  contempt  of  our. 
said  lord  the  king  and  his  laws,  to  the  evil  and 
pernicious  example  of  all  others,  and  against 
the  peace  of  our  said  ford  the  king,  his  crown 
and  dignity. 

Fonrih  Ceica<.--That  the  said  Edward 
Alured,  bdng  a  person  of  such  wicked  and 
malicious  temper  and  disposition  as  afore- 
said, and  devismg,  designing,  contrivmg,  and 
intending  to  defiune,  asperse^  scandalise,  and 
vilify  the  character  of  the  said  John  Sullivan, 
on  the  first  day  of  May,  in  the  forty-sixth 
year  aforesaid,  at  Westminster  aforesaid,  in 
the  OQunQ  «femaid|  with  foice  and  armi^  un« 


an] 


47  GIORGB  UL 


qfEdmad  dimd  Draper,  Esq.  (MB 


|wrMl9«id  nMlkioutfy,  titektdly  Mi 
Mowly,dM  fMishp  and  omm  to  b«  pub- 
liilMi,  a  oeriMi  olhar  wickcd^faifiunout,  tcui- 
ddMf,  and  dcfcmalory  libel,  then  and  there 
ooBldnIng  therem  the  fbllowiDg  ecandakiuSy 
maljciwn,  and  defiuBatonr  natters  «f  and  con- 
cening  the  said  Jehn  Sullivan,  Ihal  is  to  sav, 
f*  NaWi  iirt  make  up  your  aceounl,  and  ad- 
^  6nm  yourself,  not  te  voor  feUow  man, 
^  Imt  U  tlie  jint»  mereinii,  nnd  heoeficcnl 
•*  Beingb  who  feet»  and  thrauch  bis  omnl- 
•*  leianfle  permits  thees  wickednesses;  ask 
<*  pardon  of  that  tkfone  of  justice,  tor  an  al- 
^  tempt,  whiek,  if  not  nipped  in  its  bud,  wiH 
M  canker  the  ttis-ffoot,  and  cat  away  the 
^  cable  that  moors  the  fcssel  of  confidence  to 
M  tke  pier  of  tks  state.    You,  Mr.  fiuUivan 


^  have  sown  the  seed  of 


you  have 


*  shot  the  sharp  and  barbed  airow  of  doiAt 
^and  distrust,  you  have  uncloaked  the 
*■  stiletto,  and  endeavoured  to  plunge  it  to  the 
^  keait  of  one  of  our  bravest  and  most 
^  meritorious  oiBccrs*'—- To  the  mat  scandal, 
infamy,  end  disgrace  of  the  mid  John  Sulli- 
van, in  contempt  of  our  mid  lord  the  king 
and  his  laws,  to  the  evil  and  pemidous  ei* 
ample  of  an  othetv,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dig^^. 


Plea— Xol  Gei/fy. 

Upon  which  issue  is  Joined. 


COURT  OF  KING*S.B£NCH, 

EASTca  Tkbm,  4nh  Geo.  III.  A.  D.  ISOT. 

[Go  dcfeDdani'a  affidavit,  stating  reasons 
for  furtlicr  iKistpuning  trial,  on  account  of 
the  absence  of  a  oiateriai  witness,  Dr. 
Lyocb,  a  rule  to  show  cause  had  been 
gran  ted.  3 

Mr.  G«rrow. — My  lords ; — ^This  is  a  rule, 
obtained  by  my  learned  friend  Mr.  Marryat 
on  Che  part  of  the  defendant  colonel  Draper, 
to  show  cause  why  this  trial  should  not 
bo  postponed  on  account  of  the  absence 
of  a  material  witness,  Dr.  Lynch  of  the 
Island  of  Trinidad. 

This  informatioD  was  ordered  to  be  filed 
In  Mieliaehnas  Term  last,  against  colonel 
Draper,  for  a  libel  on  Mr.  auUivan;  and 
notice  was  given  of  trial  at  the  sittings 
after  that  Term.  The  present  is  the  third 
aaplieation  that  has  been  made  to  your  lord- 
shiDS  for  the  purpose  of  putting  off  this  trial ; 
and  il  will  be  neeesmry  that  I  should  lay  be- 
fore the  Court,  the  several  facts  which  are  to 
be  fMmd  hi  the  affidavits  that  have  been 
made  upon  this  occasion. 

The  piesecutor,  Mr.  Sullivan,  is  placed  in  a 
very  eatraordinary  and  painful  situation : 
he  must  necessarily  wish  that  there  sheidd 
bo  an  end  of  a  prosecution  of  this  sort, 
as  eariy  as  it  is  consistent  with  the  purposes 
of  justice,  because  this  prosecution  is  attended 
wish  ihe  pubhcmion  of  libeb  dsillsr*    At  the 


tkae  hi  wishes  thai  it  ehoaM  m*  be 
Hmngkt  that  ke  desiiea  to  take  the  defcndam 
by  swprim,  nor  does  be  wish  to  depiiiu  thb 
defendant  of  the  bencit  of  one  mgjiib  wii- 
■em  that  can  any  whne  tie  anet  with,  who 
can  in  the  smallest  degree  oontributotothb 
safety  of  the  defendant.  1  stated  belere,  that 
this  is  the  third  application  that  haa  keek 
made  to  the  Court  to  postpone  the  trial  ef 
thb  came.  The  first  appKcatioa  on  the  part 
of  the  defendsnt,  was  made  in  Mirhastomh 
Term  last,  stalmg,  that  Dr.  I^ynch,  a  peiaok 
wlw  lesidn  at  Trinidad,  was  a  matarial 
witaem  fiir  the  dsfendaat,  and  that  tie  had 
leasoQ  to  aspect  hmi  in  England,  to  ke  pre- 
lettt  at  tke  trial,  but  mit  in  time  for  the  trial 
agreealdy  to  the  notice  that  had  lieeo  given. 

Afterwards,  another  application  was  nmdb 
to  this  court,  fer  the  same  purpose,  stating, 
that  this  was  an  ihfermatioB  fi>r  a  Mm, 
which  bad  been  published  in  this  country, 
and  suggesting  that  Dr.  Lynch  had,  previous 
to  that  time^  maintained  a  convermtwn  with 
Mr.  Sullivan,  vrhich  Mr.  Sullivan  had  denlM. 
The  Court  expected  that  some  Arther  infiiT- 
nuiwn  wouM  have  been  given  by  Dr.  Xjncb. 
And  then  eofonel  Draper  stated,  that  be  hsid 
reason  to  etpect  that  Or.  Ljrnch  would  ar- 
rive la  tkb  oauatrr.  Some  faeta  were  ttaied 
Igr  a  capt^  Holmes,  sectetary  to  geaaral 
Ifislbp  the  governor  of  the  Island,  and 
some  suggestion  was  made  of  sortie  jacket 
boat  that  passed  between  the  Island  of  ToftolA 
and  Trinidad  having  b^en  taken,  and  thtft 
h  was  possiMe  Dr.  lynch  might  have  bsieH 
ab  boBjrd,  or  at  least  some  dnpatclies  ftnni 
him,  from  which  they  might  have  learned 
when  the  doctor  was  to  be  expected. 

I  now  come  to  the  application  which  is  now 
made  to  your  lordships,  and  which  is  founded 
on  the  affidavit  of  this  Mr.  Holmes.  And  I 
think  he  states  to  your  lordships,  not  only  n6 
reeson  why  the  Court  should  postpone  the 
trial  of  this  causeon  aceoant  of  the  absence  of 
Dr.  I^ach,  but  I  tliink  it  is  estremely  pro- 
bable, ftom  what  he  states,  that  Dr.  I^rnch 
will  never  arrive  In  this  country  for  the  pur- 
poses of  this  cause. 

Inorderthat there  may  benodisnute between 
my  learned  friend  and  myself  about  captain 
Uohnes's  affidavit,  I  shall  not  state  it,  but  read 
it  to  the  Court,  and  then  it  will  be  impossible 
for  mv  learned  friend  to  say  I  have  misstated 
his  affidavits.  [He  reads  iL]  And  therelbre 
if  Dr.  Lynch  had  intended  to  come  over  to 
this  conntiy,  lie  might  have  come  over  ba- 
fisre  now.  The  person  who  undertook  to  pro- 
cure his  attendance  has  come  over,  and  Dr. 
Lynch  had  the  mme  means  of  coming  here  ; 
and  certainly  Dr.  Lynch  is  not  a  person  requir- 
ing a  convoy.  The  secretary  to  the  governor 
had  arrived,  who  was  obliged  to  eo  and  oIk 
tain  ledve  of  absence  m  ttie  first  place.  Dr. 
Lynch  is  not  under  that  necessity,  nor  is  he  a 
penen  rcfpriring  a  convoy. 

He  states  that  he  firtniy  believes  that  Dr. 
ft^nekwUtohatkefiirt  afpeituaityefcemiae 


AMI  JbRttliM. 

*»  Ihii  iwniWry.  Tfclihe  defendmt  imnttlwit 

thw  watt ■nbJnMtion.&lmlteHBttt  him i  (liU 
Iw  »  Mt  gwhy  t  Mxl  tlwt  Iw  »  wIviMd  by 
hit  coiumI,  ud  vhiI;  b«lieve»  Ihat  Dr. 
l,yntb  ia  •  mktwul  iiilarM.  wilhoui  wkOM 
widMiM  be  OBMl  nMf  f*  to  Uikl. 

Mr  kcdi,  I  kaw  ooly  t»  mot  in  lUa  cm^ 
ibutiM  pMNcuHc  NMuu  biniMlf  wtirahp 
(olbaGMiL  Whitevn  y«iiT  l9nM(M  wiab 
hiBlads,  tMli^lMl]|r'M)d#!lo«lQ.  Utb« 
CMSt  thiaic  Ihsra  i>  Mqr  mund  &»  fimlbw 
ddayaftcr  Ual  wlntblw*  aCnady  taken  plaeo. 
<»BdBipeciilly  whan  it  ia  to  «trane^4iScuk 
laamliMrUtt|MMuUikb«L(iaap«noD.  irhe 
«ace  IB  thia  couMQiWmU  bo  a  MOiMid 
mu,  ot  indMd  bim  ba  amid  U  awwin 
all),  lat  the  rule  baaMbabtohile.  Bit 
attAwit  4aaa  not  lay  «(ic»  ^  o 
"     'jjnch  abouM  be  nfet' 

[fhowtnrlhe  Conriis  .    

,  I  cBliieJy  wbDiik  a«  tbe  paM  of  tta 
proecculioB. 

Mr.  Justice  Larrewt. — Is  ihere  any  mion, 
fityta  thf!  course  at  the  trade,  to  cipeet,  that 
there  uia;  tieantvals  from  that  quarter  be* 
livcen  this  time  and  Iha  sittiags  nfbr  nut 
lbrln^ 

'  MnGarraa.— NotaifaraaitFtanliioakd 
!•  PM,  aiy  lard. 

'  Mr.  Warryat. — Th^  ^'OJi.  to  gather  In 
their  aopi  in  JaDuaiv..  Ew  not  mean  the 
ilfhaliitaiili  orihat  Island^  but  those  who  tlve 
at  qo  great  distance.  And  it  depciuJa  stler- 
mudt  on  the  apppistmaat  of  c(U)vin_  whan, 
thq:  win  Hrrive  Iq  tbis  couptiy.  iltiat  is. 
matUr  or  mere  at^ident. 

lord  SUnkraa(L-»Xfae  iatwmljbtMKn 
Iba  pmast  liow  mitlbe  atttiDga  after  Irinl^' 
Tern  ian abort, tbatpedKps  it  ihqt  baias 
wait  to  gin  tfaaoa  that  iMcrrati  «e  shalb 
cartunlynpwft  IbatlbailifcadaiitwiUitben 
baiaadytopMceadtnbn  "  "*  " 
tbat  imnvafc  at  lii«  at .. 
shall  cactaio^  anaet  tbafc  th*  dofsndant  will. 
baraadj.  The  nHaof^itice  imlecdiiicqMu  it. 

Mr.  6orr*w,— My  fciA,  I  oml^rstatHl  the 
nsud  timeoreoQveirialbeltth  of  April. 

Hr.  JUarnot.—Iftbej  sailed  at  that  WmCi 
they  piobatt^  will  be  bcn  bv  the  sittings  alter 
■^inilj'  T«no. 

banl  MitminKmgk.—U .  t>  a  vajnge  of  two< 
naontba.  That  hua^we^  ^ra:  Ifaem  lime  to 
aMJTC  at  tfta  and  ofi  'Uaatf  lent.  A  fcmtt. 
iiigbtiMOMperh^^  «auLd  oaMQu  it  biaftmd 


tm 


M^.  Jttitica   - 
I^tDei.^tatpi.Ln 


BSS: 


.  WqcS  notice  he  was  going  to  Bat- 

_, .  Ileqnci  i»tav.»Hy  he dlJiiotgivB, 

bim.ngliQa.    He  does  iwt  say  he  \thi  at,  a 
dlitfifin  ftgiB  ua'&lluidi,aijiri)teret);^  could 

DQl. 


whedwDr.Lyadwiltei 


aloU  I  taewave*  we  will  gi 

[Trial  p(»tp4netf   till  the  Sittings  alter 
Trinitj  Term.] 

CQUKT  OF  KING'S  BENCH, 

WXfiTMIliaTEB. 

Jmm  99,  47  Geo.  HI.  A.  D.  IMT. 

Names  or  thb  Juaoa*. 

JM*  BaMi  of  RMad^soBaR. 
AmJkOiiM,  •CNollineban>phce. 
Gearge  YMmg,  of  Goodgp- street 
Wma»  Vmit;  of  Hontagiie-place. 
JWaM  CtiRM  BaUeek,  of  LisBoa-Giere. 
JoilaJladM^  of  BeD(iiMl[.«tK«t. 
mtttaiM  Wiilom,  of  Weaton-plaee. 
Otofft  Astern,  v(  Wjgraore-streel. 
Rrnrf  KkhMt,  of  Noninghan»-place. 
HWfaw  AriWN,  aflltghbary,  Ew]Uire9. 
ToZMwca. 

nwaeii  Reed,  of  nussettatieel,  Coni< 
Clianuni. 

Oo0ej  Jtodtftll,  or  James-Street,  tjimt- 
Draper. 

Ommtrl/or  tht  F»OMCSiiwa. 

Mr.  AUoney  Ctitiral  [Sir  Vic«n  Gibba 
knt.  afteiwuiih  LordCtiiefJusticeofttir  Com- 
mon Ptas]  ; 

Mr.  Gvrae  [afterwards  a  Banm  of  the  £<- 
cbeouer] : 

Blr.  Sernant  BaWn  [afterwards  a  Judee 
oribcKiogrvBenefi]: 

Mr.lUI. 

Splwirori.— Meurs.  Frogatt,  Jbiepa,  and 
£4g*lM>  CaitlMtreeL 

Mr.  Uunncey. 

Mr.  JUanyaL 

Mr,  Cwnif^ 

Mc'(or.--Mr.  UlUtr,  ofRedLion-squarr. 

.JfMf.— Mr.  Fe»,  of  GraaL  Jaiaaa^lneL 
Mbrd-nwi, 

Vr.  n//  OBeBef  the  Pleadings, 

Ur.  JHara^OaMfw/.— GanMenen  of  the 
Jai7  ;  I  Mthad  my  leamad-ftiend^  whohaa 
opowd'tbia  infamutioB,.  toitote.to  wm  fnllf 
and  aacnratoly  Ibe  oAwiea  with  wbid)  tbe  d»- 
faadantiftabat^,  in  wderUwi  from  tbamaiw 
baning  of  it,  yov  might  paicaiva  tfae  in- 
*atMrt»i«ncoi»af  tiwwrilai.  Without  wy 
coinoMBt  on  Ao-  libel,  «aihe«l  any  inqui^ 
inlnlba  limwHiinii  uodfr  wtaiafe  it  «•■ 
MiUriMd^  ya».aiM4  I  an  mn^  mamlf  fsBHc 
hMnglWidiitiMd,  ohMljipeanaaoce  upaa 
tba-diaaaateaaflbn  waiter.  A.aanrWbcL  mr 
oicdwiiiL  tkfttnaMctiBHto-whi^hn 
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joiDid  Wn  tfiOTKi  It  IwpMMd  mfaftiininly 
tlwty  inlheeieailaiNioflDepHMnflDtiuMcd 
to  then,  dUfercnces  aroM  anoiK  th*  eimmi^ 
sioiMn  thMBselvta.  Goneiml  Pkloiiy  d»- 
goMad  with  mmm  thiogt  tbtt  puMil  thoe, 
miaippralieiidiDg  ptrtepa  the  conduct  of  thnK 
with  whon  be  was Ktuw— (they  oui^tohoTo 
acted  ia  concert)  ■■■kedloieiign  hn  office  of 
eosMiuiioner.  Hhretigiialion  was  accepted. 
He  retmed  to  Enshnd,  and  eolooel  FnU 
larton  alto  returned  home.  In  this  country, 
charnca  were  exhibited  aguntt  general  Pictoo, 
which  were  heard  before  the  privy  conndi ; 
and.  to  the  aatoniahaient  of  Mr.  SullivaiH 
while  theae  chargea  were  depending  before  the 

C'vy  conndli  it  appeared,  that  a  letter  had 
in  not  Iqra  Dr.  Lmch  to  Mr.  Glotter,  thn 
attorney  .gaiwiai  of  Irinidady  which  waa  trana- 
mitted  to  the  privy  council,  ttating  that  either 
befoiOy  or  at  the  tine  when  the  comroiiaionera 
sailed  fromiienee  for  fulfilliqg  the  purposes  of 
thatcommiisien,Mr.8uilivan,iDaconversation 
with  Dr.  iornck^  had  declared  to  him,  ^  that 
general  Picton  probably  would  not  remain 
many  months  governor  of  Trinidad,  for  that 
colonel  Fullarton  was  directed  to  investigate 
the  conduct  of  general  Picton,  and  the  result, 
in  all  human  probability,  would  be,  that  ge- 
neiml  Picton  would  be  deprived  of  the  govern- 
ment of  the  island ;"  and  it  appears  thai 
Dr.  I^mch  afterwards  made  an  affidavit  that 
such  a  conversation  did  nass. 

The  surprise  of  Mr.  Sullivan  when  this  6rftC 
camotohia  knowledge  may  be  more  eaail^ 
conceived  than  eipressed.  He  knew  that  no- 
thing like  this  bail  ever  taken  place.  He 
knew  that  he  could  refer  to  every  thing  con- 
nected with  the  government  of  this  colony, 
and  that  it  was  impossible  that  any  such  con- 
versation could  have  taken  fAMct; — that  ho 
could  refer  to  the  earl  of  Buckmgbarosbire,  at 
that  time  the  secretaiy  of  state  for  the  cok»nial 
department;  and  that  it  was  impossible  fron 
the  circumstances  of  the  transactions,  that  Mr. 
HuUivan  coukl  have  given  such  instructions^ 
he  having  all  the  papers  relative  to  this  busi- 
ness, which  had  all  pawed  through  his  hands 
as  under-secretary  to  lord  Hobart,  and  there- 
fore he  was  able  to  know  with  certaintv  all  that 
had  passed.  Mr.  Sullivan  was  thuDcierstruck 
at  hnring  such  an  imputation  brought  against 
him ;  and  took  the  obvious  meaos  of  pro* 
ceedine  in  this  business :  he  desired  that  ha 
might  be  permitted  to  attend  the  privy  coun* 
dl;  he  requested  that  he  might  be  sworn, 
and  that  an  account  might  be  given  by  him  on 
oath  of  what  actually  Old  pass.  The  imputa- 
tion a^nst  liim  was,  that  for  the  purpose  of 
assistingcolonel Fullarton,  and  uDdermining 

Stneral  Picton  (general  Picton  being  then  in 
e  possession  of  the  government  ofTrinidad. 
and  oolond  Fullarton  going  out  as  one  of 
the  three  commissioners),  ne  had  covertly 
and  secretly  instructed  colonel  Fullarton  to 
inquire  accurately  and  minuti^  into  the  con- 
duct of  general  Picton,  and  that  he  had  in- 
sinuatad  JMifiMfKaml   tiiAt  udoii  thia  inoulrv 


anudeSk  unacquainted  with  those  of  arhom  ha 
apeaks,  not  pretendrag  to  bo  a  naitkipaior 
in  those  iqpiries  which  he  did  not  believe  but 
aflRKted  to  believe  others  had  suftrsd,  steps 
forward  from  the  reoks,  as  if  mcrelv  to  dis* 
tinguuh  himself  in  the  list  of  libellers^  and 
taking  an  opportunity  of  hufing  his  slanders 
before  the  public,  is  now  brought  before  a 
joiy  to  answer  for  such  his  offence* 

Geotlamen,  the  book  which  ho  baa  poln 
lishi^,  he  has  adorned,  I  perceive,  with  the 
following  motto : 

^  O  SMf  aa  oit  Fmfofii/ eve  cooTri  Amwum 

fuiM$  oomiaai  1 1  T^^'^^Jfitcilf  9$  bst  ssnassi  d^ 

He  shall  to  day  kam  the  truth  of  that 
motto-  He  shall  feam,  that  truth  npowarftil 
and  will  prevail.  He  aball  leara,  that  his  arts 
and  snares  cannot  afiect  the  man  whoso 
charscler  stands  on  the  basis  of  probity  and 
truth.  Ha  shall  learn  tonlvr,  that  Mr.  SulU- 
van,  notwithstanding,  I  will  not  say  the  •■» 
irraie,  but  tlie  pretended  iageaia  of  this  gen- 
tleman* which  he  sought  an  opportunity  of 
displaying  to  the  public ;  notwithstanding  the 
cmuidiitti  that  belongs  to  him,  notwithstand- 
ipg  his  mdaiioj  for  dilig^t  be  has  been  in 
his  slander,  notwithstanding  the>Scf«  uiiMur 
with  which  he  has  end  eavoured  to  ii^jure  the 
character  of  the  prosecutor— notwhhstanding 
all  these  arts^  he  shall  find  that  he  will  be 
himself  laid  m  the  dust,  while  Mr.  Sullivan's 
charscter,  which  he  souaht  to  '^'■"^tmi^p^ 
will  remain  pure  and  unsullied. 

Gentlemen,  in  order  to  render  the  nature 
of  this  slander  inlelligible,  it  is  necessary  that 
I  should  go  into  some  explanations,  which  I 
shall  do  very  briefly.  Alter  the  manner  in 
which  the  liucl  has  been  read,  my  task  will 
be  extremely  short 

In  the  year  1797,  the  island  of  Trinidad 
was  surrendered  to  the  British  army  then 
commanded  by  general  Abercrombie.  Genend 
Abercrombie,  on  leaving  the  island,  entrusted 
the  governmentof  itto  the  hands  of  sovcmor 
Picton,  and  I  think  that  on  May  SOth,  1801, 
the  government  of  that  island,  which  had 
been  so  delivered  by  general  Abercrombie 
into  the  hands  of  general  Picton,  was  con- 
firmed by  his  majesty. 

The  island  was  full  of  turbulent  and  mu* 
tinous  persons,  who  were  disposed  on  every 
occasion  that  presented  itself,  to  raise  dis- 
torbances ;  and  it  had  therefore  been  neces* 
sary  for  the  government  to  act  with  a  strong 
hand,and  this  of  course  eacited  some  murmurs 
and  complaints.  His  migesty,  in  his  wisdom, 
thought  It  right  to  send  out  a'commission,  ap- 
pointing three  persons  to  take  upon  them  the 
government  of  Trinidad.  These  Uiree  persons 
were  colonel  Fullarton,  genenl  Picton  Tthe 
then  governor  of  the  islanu),  and  commodore 
(now  sir  Samuel)  Hood.  They  were  appointed 
commissioners  to  govern  the  ishmd.  General 
Picton  was  upon  the  spot,  and  the  other  two, 
colonel  Fullarton  and    commodore  Hood, 
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mdi  thingt  vould  be  ibiind  agminsl  him  bs  Id 
came  him  to  be  deprived  of  Uie  gorernmeDt 
IB  a  ?ery  short  time:     - 

Thai  wat  the  charge  as  to  which  Mr  ^Sullivan 
begged  he  might  be  eiamincd  on  oath.  He 
attended.  He  was  sworn,  and  examined  upon 
oath  before  the  privy  council,  general  Picton 
being  present,  whom  it  imported  more  than 
anjF  man  in  estract  the  truth  from  Mr.  Sulli- 
van ;  and  general  Picton  himself  had  it  in  his 
power  to  put  nny  question  to  Mr.  Sullivan 
that  he  thought  might  extract  the  truth  of 
that  transaction,  lie  was  asked,  whether 
at  any  time,  and  under  any  circumstances, 
lie  had  given  to  colonel  Fullarton  any  private 
instructions  for  inquiring  into  the  conduct  of 
general  Picton.  He  denied  it.  And  not  only 
did  he,  speaking  from  bis  memory, deny  it,  but 
he  states,  that  he  had  in  his  office  the  means 
of  referring  to  all  the  docnments,  to  all  the 
instructions  that  had  been  given  on  the  sub- 
iect.  He  positively  swears  tliat  none  had 
been  given  to  colonel  Fullarton,  but  tliose 
that  were  contalncci  in  the  written  documents  i 
that  he  had  referred  to  them  all,  and  be  posi-^ 
tively  swore  (as  the  truth  was)  that  he  had 
never  hinted  or  intimated  to  colonel  Fullarton 
that  general  Piclon*$  conduct  was  to  be 
inquir«l  into  by  him.  He  stated  (as  the  truth 
was),  that  he  maintained  during  that  time  a 
privatecorrespondence  with  colonel  Fullarton, 
that  he  had  an  opportunity  of  referring  to  that, 
and  from  that  also  he  was  enabled,  with  con- 
fidence and  certainty  to  pronounce,  that  no 
iuch  thing  had  ever  passed. 

If  I  were  to  indulge  the  solicitude  of  Mr. 
Sullivan  on  this  subject,  I  should  state  all  the 
private  correspondence,  all  the  instructions 
that  Mr.  Sullivan  actually  did  give.  I  should 
show  that  he  was  constantly  impressing  on  the 
mind  of  colonel  Fullarton  the  expediency  of 
conciliation,  of  living  on  the  best  possible 
terms,  and  of  rendering  mutual  assistance  to 
each  other,  if  I  were,  as  Mr.  Sullivan  wishes 
me,  to  produce  these  documents  in  evidence  ; 
but  I  know  I  should  be  inlcrnipted  by  tho 
noble  lord  on  the  bench,  I  know  the  prosecu- 
tor, whatever  may  be  his  own  wishes  on  the 
subject,  cannot  be  suffered  to  prodiice  certain 
letters  in  proof,  to  show  that  what  is  charged 
.  by  this  letter  is  not  true.  And  though  it  is  a 
natural  solicitude  which  Mr.  Sullivan  feels  on 
the  occasion,  yet  I  have  told  him,  it  is  not 
competent  to  mc  to  offer  such  evidence.  I 
shall  not  go  through  the  ceremony  of  offering 
that  which  must  be  rejected.  I  perceive  I 
have  the  assent  of  the  noble  and  learned  lord 
for  the  propriety  of  what  I  am  now  stating. 
But  I  have  to  state  not  only  that  Mr.  Sullivan, 
but  the  earl  of  Buckinghamshire  was  exa* 
mined  before  the  privy  council : — I  believe  I 
am  incorrect  in  what  I  have  now  stated,  the 
earl  of  Buckinghamshire  was  not  examined, 
but  he  tendered  himself  for  examination  in 
the  presence  of  general  Picton  ;  and,  what  is 
stronger  than  any  examination,  he  was  not 
examined,  only  hecauH  gtmeni  Fkiw  witMl 
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«^  to  examine  kirn.  .  For  he  was  satisfied  on 
that  subject,  and  lie  declared  on  tlw  same  ocau- 
sion,  tliat  nothing  whkh  be  had  himself  said-* 

Lord  EUenhanm^k. — lam  sorry  to  inters 
pose,  but  if  this  evidence  cannot  be  given,  to 
detail  it  distracts  the  attention  of  the  jury 
and  may  produce  a  counter-statement 

Mr.  ^tiotney  CenirmL^l  am  very  much 
obliged  to  your  lordship.  I  have  merely  intro- 
duced these  observatmna  to  show,  ibit 
though  the  earl  of  Buckinghamshire  tendered 
himself  fur  examination,  he  was  notexamm- 
ed,  because  general  Picton  did  not  desire  itt 
and  general  Piclon  decUred  that  though  ha 
had  in  his  Address  alluded  to  Mr.  Sullivan 
yet  be  was  perfectly  satisfied  with  Mr.  Sulli' 
van's  solemn  declaration  upon  oath. 

Now,  after  general  Picton  himself,  who  was 
moat  nearly  interested  in  this  afiair  (in  which 
the  present  defendant  had  no  concern),  had 
declared  himself  to  be  fully  satisfied  with  Mr. 
SuUivan*s  assertion,  one  woiihl  have  thought 
that  no  one  couki  be  found  who  would  unne- 
cessaril^r,  for  the  purpose  of  injuring  a  man's 
reputation,  and  where  no  good  could  arise, 
come  forward  and  repeat  it.  What  will  you 
sa^  of  that  man,  who,  after  the  examination 
of  Mr.  Sullivan  before  the  privy  council  deny 
ing  it  on  oath,  and  af^r  the  declaration  of 
general  Pkton  himself,  that  he  was  satisfied 
with  Mr.  Sullivan's  account  of  the  transaction 
—what  will  you  think  of  the  man,  who 
comes  forward  and  rcnublishes  the  same 
charge  against  Mr.  Sullivan,  tepresenting  it 
as  true  ?  And  supposing  this  fact,  that  Mr. 
Sullivan  had  denied  it  on  oath,  and  that  ge- 
neral Picton  was  satisfied  with  his  denial  ofit ; 
what  shall  we  say  of  that  man's  love  of  truth, 
who  brings  forward  a  charge  of  this  sort, 
winch  at  the  time  when  he  ushered  it  Into  the 
world  was  within  his  own  knowledge  a  most 
scandakws  slander  ?  Gentlemen,  I  have  been 
present  at  the  trial  of  many  libels,  and  I  hava 
heard  many  aggravated  cases  stated  to  jurie% 
but  I  think,  in  the  whole  course  of  my  ex- 
perience, which  is  not  now  very  incon- 
siderable, I  never  met  with  any  that  resem- 
bled the  present; — none  like  the  imputation 
whkh  is  here  cast  upon  Mr. Sullivan— wholly 
without  foundation,  and  not  only  so,  but  the 
author  of  this  slander  knew  it  was  without 
foundation :  knowing  that  it  had  been  con* 
tradicted,  and  that  it  had  been  contradicted  to 
the  satisfactk>n  of  him  whom  it  most  imported, 
he  yet  sends  this  libel  again  into  the  world, 
and  does  not  accompany  it  with  the  contra- 
diction of  the  person  who  was  slandered,  and 
the  expressed  satisfaction  of  him  whom  it  most 
imported  to  inquire  into  it. 

(yentlemen,  1  feel  I  have  consumed  too 
much  of  your  time  indwelling  on  that,  which, 

I  after  all,  is  not  the  oliject  of  your  inquiry. 

i  You  are  called  upon  1o  say,  whether  this  lie 
or  be  not  a  libel  (on  that  I  am  sure  you  will 

i  entertain  no  doubt),  and  whether  the  defen- 

■  dant  be  or  be  not  the  publisher. 

i     3S 
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We  dUiDot  !>•  permittod  to  go  iolo  the 
tiuih  or  biwhood  oF  the  libel.  It  may*  how- 
ever,  be  of  iniporUoce  to  the  defendant  in  a 
Mibsequcnt  staee  of  tbis  busineu,  to  endea- 
vour to  show,  that  what  he  has  stated  is  true. 
If  he  can  show  its  tmth,  though  that  cannot 
%pork  his  acquittal  to-day,  jti  il certainly  will 
LercaA^r  mitigate  his  punishment.  In  that 
point  of  view,  it  may  oe  material  to  him ; 
aiid  because  it  is  material  to  him,  the  means. 
at  least,  of  eflfecting  it  shall  not  be  withheld 
from  him. 

1  am  to  prove  to-day,  that  the  earl  of  Bock- 
inghamshire  waa  at  that  time  secretary  of 
state  for  the  colonial  department.  I  could 
do  tbis  by  producing  the  instrument  which 
constituted  him  secretaiy  of  state.  But  I  shall 
not  content  myself  witn  that.  The  earl  of 
Buckinghamshire  knows  what  instructions 
were  given  to  colonel  Fullarlon.  He  knows 
wlietberMrSulUvandidor  dkl  not  himself  give 
any-  mstruclkms  on  that  occasion.  He  knows 
on  what  grounds,  and  under  what  circtmi- 
atances,  colonel  Fullarton  accepted  the  com- 
mission. Ithmlt  call  kirn  to  prove  ha  omm  mp* 
poimimentj  and  he  shall  be  ready  to  answer 
any  oiieation  on  hia  cross-examination^  that 
ma^be  put  to  him  by  the  counsel  for  the 
clelemlant,  as  to  whether  in  point  of  fact 
there  waa  any  foundation  liar  the  charge 
brought  against  Mr.  Sullivan. 

It  may,  however,  be  said,  that  this  proof 
will  not  aatisfy  the  full  measure  of  justice ; 
that  the  earl  of  Buckinghamshire  may  be 
ignorant  of  the  insidious  instnictiiAs  given 
by  Mr.  Sullivan  to  colonel  Fullarton ;  that 
the  earl  of  Buckinghamshire  may  have ' 
acted  an  honourable  part,  and  Mr.  Sullivan 
an  insidious  one  without  the  knowledge  of  the 
earl  of  Buckingliarashire.  I  must  prove  that 
Mr.  Sullivan  was  under  secretary  ot  state.  I 
could  prove  that  by  the  earl  of  Buckingham- 
shire and  by  others ;  but  I  will  not  content 
myself  with  that  proof.  I  will  not  withhold 
from  the  defcnddut  any  opportunity  of  miti- 
gating that  sentence  which  is  aftenvards  to 
be  pronounced  against  him,  which  mitiga- 
tion wiN  certainly  be  produced,  if  he  can 
show  that  the  cliarge  against  Mr.  Sullivan  is 
tnie.  To  piovc  the  fact  of  Mr.  Sullivan  being 
under  secretary  of  state,  I  shall  call  Mr, 
Sullivan  himself.  Not  that  I  want  him,  but 
I  will  not  let  the  defendant  be  without  him. 
He  shall  have  an  op|ioriunity  to  cross-exa- 
mine him.  I  know  they  might  introduce  Mr. 
Sullivan  as  the  defendant's  own  witness,  but 
that  might  lay  them  under  some  degree  of 
embarrassment.  It  might  fetter  them  a  little 
>ii  the  mode  of  examination.  They  might  not 
be  able  to  put  leading  questk>ns»  They  miel>t 
not  be  able  to  extract  the  truth.  I  will  give 
them  every  advantage.  1  will  call  him  as 
My  witneu^  and  wlli  expose  him  to  the 
strictest  and  severest  cross-examination  by 
the  learned  eouusei  for  the  defendant.  And 
I  defy  m^  friend  to  extract  from  Mr.  Sullivan 
any  one  tacty.  that  goes  in  the  tlightest  degree 


to  countenance  the  slander  Im  dleot  hw4i^ 
seminatcd. 

Then,  centlemen,  when  I  have  proved  ttiisy 
you  will  have  to  pronounce,  First,  whether 
this  be  a  libel;  and  next,  whether  the  de- 
fendant, colonel  Draper,  was  or  was  not  the 
author  of  it 

As  to  the  first  quesUon,  I  refrain  from  en- 
tering into  any  arcument  concerning  it?  yoa 
have  heard  itresid.    As  to  the  second,  it  ia 

?uite  onnecessarv  for  me  to  say  any  thing, 
f  I  prove  beyond  all  doubt  that  eohmel  Dim* 
per  IS  the  author  of  it^  it  will  be  ynur  dnty, 
under  his  lordship's  directions,  to  find  the  do* 
femiant  guilty :  and  theCourt  will  afterwarde 
pronounce  a  punishment  adequate  to  the 
nature  of  the  ofience. 

XVIDENCS  FOB  THE  PROiECUTIOS. 

The  Ri^t  UonoHrable  Rohert  Earl  of 
Bucktmgkam$kire  sworn. — Fiiamintd  Iq^ 
Mr.  Camm, 


I  will  trouble  your  lordship  to  stale, 
ther  you  were  one  of  the  principal  secretaiiea 
of  sute  on  Mav  Ist,  1809?— I  was. 

Did  your  lordship  so  continue  tiHBI^  dial; 
1804?— 1  did. 

I  believe  vour  lordship*!B  title  then  was  loci 
Hobart?— Yes. 

[The  commission  was  here  put  In,  and 
read  by  Mr.  Lowten;  it  was  dated 
the  first  day  of  January,  in  the  4tit 
year  of  the  King,  1801.J 

Mr.  Sergeant  Barley. — On  the  lat  day  of 
May,  1806,  as  vour Toraship  sees,  the  publica* 
tion  is  laid  in  the  information. 

Jokm  Emeit  sworn. — Examined  by 
Mr.  Sergeant  Bayley, 

Yon  arc  clerk,  sir,  I  believe,  in  the  Petty* 
bae  office  \ — Yes,  sir. 

Have  ^ou  cot  a  copy  of  tllte  record  4>f  the 
commission  of  general  Picton,  appointing 
him  governor  of  the  Island  of  Trinidad  ? — i 
have. 

Produce  it,  will  you  ?— 

[The  Witness  produced  iL] 

Lord  E/^nforoni^A.— What  is  the  date  of  it? 

Mr.  Lowten, — Sly  lord,  the  date  of  it  is 
Jmic  1st,  1801.    [Read  by  Mr.  Lomten.] 

Mr.  Sergeant  Bayley, — Mr.  Emett,  have 
you  also  got  a  copy  of  the  patent  ap|>ointing 
these  three  gentlemen  joint  commissioners  ; 
sir  Samuel  Hood,  governor  Picton,  and 
colonel  Fullarton  ? — I  nave. 

Produce  it,  will  you  ? — 

[It  was  produced  and  read  by  Mr.  Lowten. 
It  was  tested  October  IStb,  in  the  4Snd 
year  of  the  reign  of  king  George  the  Sr^ 
1803.] 

Mr.  Gurney.—  By  what  seal  did  it  past  ?* 
It  passed  by  the  privy  sea). 

Mr.  Sergeant  Bayley. — Is  not  that  the  sanc- 
tion to  put  the  great  seal  to  it  i 
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LokI- AlMbnwcA^— This  is  enraUcd  id  tb« 
Petu-bag-offics  in  the  Court  of  Chmnccrjr. 

Mr.  LpmU^j—ll  U  ft  patent  of  the  ttnd 
ycv  of  the  kiag. 

mtuia^— There  is  do  olber  title  to  the 
wU. 

Lord  EUnlonMvA— iMk  firther  on. 

Witnn  On  the  13U)  of  October,  certein 
lellen  |«tail«f  our  loid  tbo  king  uodw  tba 

gn>tM*i — 

Hr.  Sermnt  fiaji^— Ii  there  any  put  of 
Ibal,  to  ibow  it  wu  under  Ibe  [peat  seal  ?— 
That  ii  a  cs{ijr  of  that  which  i*  under  the 
pBataeal— 

.  That  ii  ao  enrolownt  of  that  wiiich  i*  under 
the  gicat  aeal ;  then  the  original  is  under  Uw 
great  seal  ?—Yg«. 

It  that  which  appears  on  it  a  sanclion  for 
puUing  the  great  teal  to  it  ?— It  is  an  autho- 
rity for  puttiDg  the  pMent  iindw  the  great 
seal. 

Mr  SeaaMy.— Dolundentaiidyoulosay, 
thai  that  instnimenl  is  the  aulbonty  in  con- 
sequence  of  vrbkfa  Uie  p^tl  seal  ntay  be  put 
to  these  letl«n supposing  thent  to  have  passedl 
It  is  a  previous  step  to  put  the  privy  sesltoUie 
patent,  and  that  appears  to  be  an  authorily  to 
put  the  peat  seal  to  it  I 

Hr.  Attanof  GenenU.— "So.  He  did  not 
uyibaL 

Lord  KbntoroHji.— Are  at^  pstenU  de- 
potiled  there,  but  those  that  are  corrMtly 
pasaed  under  the  gmt  teal !— Ni^  my  lonl. 

Lord  fflmiorMjA.— TbeitffidaleDfolnienl 
«r  then*  shows  that. 

Mr.  iJoaacey. — The  great  seal  may  or  mij 
not  have  been  put  lu  ibal. 

Lord  Eltenborough. — It  would  not  be  eiw 
rolled  there,  unless  the  great  teal  were  put  lo 
it. 

Mr.  Sergeant  BayUy.—ll  was  a  previous 
step  lo  the  putting  the  great  seal. 

Lord  ElUmiorongk. — In  order  to  authorlie 
tbelotd^chaocelktr  to  put  the  great  seal,  there 
i*  a  writ  of  privy  teat 

Mr.  DtmiKty. — Yes,  my  lord,  I  had  con> 
celved  this  wat  uo  evidence  tbst  the  great  eeal 
had  ever  been  put  to  iL 

Lord  Elltnbonmgi^~Tht  enrolment  it.  It 
abows  it  must  be  under  the  great  seal. 

Ur.^femqrGnure/.— That  authoriies  the 
lord-chanc«llur  lo  put  the  great  seal  to  that 
iutiunent  for  wueb  there  u  a  writ  of  privy 
seal. 

Mr.  UoHi 
lor  putting 
there. 

Lord  EUcnborMgk^-Xou  see  Ibe  place 
where  it  was  found. 

Hr.  Dttvuty. — Your  lordship  does  not 
think  it  is  neceuary  to  produce  the  omt  teal 
itself? 

'  Lord  fUmtonw^A.— Ceruinly  not.  The 
enrolment  is   to  ditpcnte  wilb  sucli   a  pro- 


iiun. — Thai  is  mily  the  authority 
it  tneie.     Son  eamitat  it  ever  wat 
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[They  were  directed  to  William  Futlarton, 
etq.  Tbomat  Ficton,  esq.  and  lo  Samuel 
H(K)d,  Mq.  captain  of  the  royal  navy,  a)i- 

Kintiog  them  commiwioners.    fwadliy 
r,  Lowtea.] 


I  believe,  sir,  in  May  iBOf  you  resided  iti 
Ibe  Island  orTrioidad  f— Yes,  lir. 

At  that  time  who  wat  governor  T—Oeneral 
I^cton. 

He  resided  there  in  that  capacity.  How 
long  did  he  conliniie  to  reside  there  in  ibM 
capacity  ?— Till  sometime  in  1803. 

Ur.  GorrotK.— Ttist  satiifies  the  allegalion 
in  that  respect. 

The  Bigbt  lion.  JnU  Sullivan  sworn.~-£s- ' 
•mwed  by  Mr.  dttomty  General, 

Mr.  Atloney  GeMra/.— Hr.Sullivan,  were 
YOU  under-  secretary  of  slate  under  tbe  earl  o( 
Buckinghamshire,  at  the  time  this  commia- 
"— weutoulT — I  was. 


him  any  (^oeition,  I  present  him  for  their  crosa- 


Lord  Eltmbonmgh.—Ttma  what  time  to 
what  time  were  Tou  Under-Secretary  trnder  thfe 
eai^  of  Buckinghamshire  T— I  was  umler>*e- 
cretary  from  themonth  of  May  IBOS,  to  the 


Hr.  AltorMf  GmerdL— Till    May  Slit, 
1804, 1  believe !— I  really  cannot  t«y  to  the 


X 


_'ou  were  undersecretary  of  tiate  from 
May  1801  till  what  time,  Mr.  Sullivan  T— 
Till  the  month  of  Hay  1804.  The  exaa 
time  ol  delivefing  up  the  key  of  office  I  can- 
not tpeak  to,  but  only  to  the  month.  I  can- 
not ull  the  day. 

You  cannot  tell  the  day  1—1  cannot  tell  the 

Lord  Ctbakinwfl.— During  all  kird  Buck- 
■'    '  officeT— Yes,  my 

Lord  £&m((vW>.— Then  you  csn  easily 
nave  it  asceruincd.  It  wu  duiing  the  time 
lord  Buckiogbamshire  held  this  office. 

[The  Witness  was  sot  crott-csamined.]  . 

Mr.  John  Buid  swom.— Examined  by 

Hr.  Carrotf. 

Btr.  Diidd,  I  believo  you  are  a  bookseller  T 
—Yes. 

In  Pall  HaU  T— Yes. 

Will  you  he  so  good  as  to  look  at  that  book 
[t^ndimg  U  n»  to  Mh]  and  tell  me  whether 
you    published    it  ?  —  {AJter  laokiag  at  •<] 

Who  api^ied  to  you  to  publish  that  book  T 
— Colonel  Draper. 

Was  thai  before  it  was  friotcd?— It  wu 
during  ttM  time  il  was  printinf. 
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Whftt  anawer  did  you  make  to  hit  fint  «p- 
Itlication  ?*->!  consentod  io  publish  it 

tHd  you  know  ita  conlents,  or  had  you  any 
converaation  with  him  respecting  its  contents 
or  import  ? — I  had  not  seen  it  at  that  time. 

Haa  you  any  conversation  with  him  on  that  ■ 
book,  or  did  you  undertake,  without  any  qua- 
lification, to  publish  any  book  that  he  should 
bring  lo  you  ?— No«  sir ;  I  said,  at  his  first  ap- 

Jlication,  if  there  was  uothiug  libellous  in  it 
shouki  publish  it 

You  said,  you  hoped  there  was  nothlns 
libellous  in  it,  and  if  Uiere  was  not,  you  had 
no  objections  to  publish  it  ? — ^Yes,  sir. 

What  answer  did  colonel  Draper  make  to 
that  observation  7 — lie  said,  certainly  not  to 
bis  knowledge. 

Not  what  ?— Nothing  libellous.  That  his 
Dune  would  be  to  it,  and  that  there  was  no- 
thing, libclkms  in  it  to  hit  knowledge,  or 
something  to  that  eflfect 

Did  you  see  cokinel  Draper  while  the  work 
was  in  proeress  ?  while  it  was  in  the  course 
of  printmg  f— It  was  nearly  finished. 

That  is  not  an  answer.  After  you  had 
undertsken  to  publish  it,  you  saw  the  defen- 
dant, while  it  was  in  tlie  course  of  printing  T 
—I  believe  it  was  in  the  course  of  pnnting. 

Did  you  aver  ff>  to  the  defendant's  hmise, 
before  you  published  the  book  f— I  did. 

For  what  purpose  did  you  either  go  to  him, 
or  he  call  on  you  t  Were  you  to  print  it  f — 
NoJ[  was  not. 

who  was  to  print  it  ? — Mr.  Jaques. 

How  long  was  it  afUr  the  first  application 
to  you  by  colonel  Draper,  before  this  book, 
importing  to  be  a  publication,  was  sent? 
— A  very  few  days.  I  do  not  know  the  evict 
time. 

Did  you  see  any  part  of  the  manuscript  ?— 
Yes,  I  did. 

Where  f — In  colonel  Draper's  own  house. 

How  often  were  you  at  colonel  Draper's 
house  ?-*I  cannot  state  that,  several  times ; 
I  do  not  know  how  often. 

What  quantity  of  the  matter  (I  believe  you 
call  it)  mieht  you  have  seen  in  manuscript  ? 
— >I  saw  ttie  whole  of  it.  I  did  not  read 
it  To  the  best  of  my  knowledge  it  was  tlie 
whole. 

Was  the  manuscript  in  colonel  Draper's 
hand-writing?— Yes,it  was,  to  the  best  of  my 
knowledge. 

Was  it  advertised  ? — Yes,  it  was. 

By  whose  directions  ?— By  colonel  Draper's 
directions. 

At  whose  expense  was  it  advertised  ?— 
The  eipenses  are  always  deducted  from  the 
sale. 

Then  at  whose  expense  was  this  publica- 
tion advertised  ? — At  colonel  Draper's  ex- 
pense. 

Was  it  repeatedly  advertised  ?->It  was. 

Lord  Elienborough, — I  should  see  the  ad- 
vertisements. 

Mr.  Gorroto. — My  lord,  I  am  not  asking 
their  contents.     [2b  the  WUntSi]     Uad  you 


any  particnlar  imtructkms  from  colobel 
Draper  respecting  the  advertiaing  it  7— No,  I 
had  Jio  particular  iostruotions,  iMit  lo  adw* 
tise  it  in  Xbt  newspapers. 

And  you  did  it  acconlinj^v  ^— Yea. 

Have  you  accounted  with  colonel  Draper 
yet  f— I  have  not. 

Lord  EiknbormigL^^hen  begaveoiden 
for  the  advertisemeota  T 

Mr.  Gamw.— To  t)e  sure,  my  lord.  Pny, 
sir,  had  you  any  instructions  from '  colonel 
Diaper  to  aend  it  to  any  particular  peraons 
or  pkwea?-— I  do  not  recoiled  sending  h  to 
anv. 

1  did  not  ask  that.  I  ask  you,  air,  whe. 
ther  you  were  directed  by  colonel  Draper  to 
send  any  of  these  to  any  particular  person  of 
place  r— I  think  not,  air. 

Will  you  swear  you  were  not  ? — ^Yes,  air,  to 
the  l>est  of  ny  knowledge. 

Did  you  send  any  to  any  particular  person  or 
place  f — I  do  not  think  I  sent  one. 

Do  you  know  of  any  being  sent  by  tho  di« 
rections  of  cc»lonel  Draper,  or  by  himself.  So 
any  particular  person  f«— I  think  there  were. 
They  were  not  sent  from  my  house,  but  aome 
were  done  into  packages,  and  sent  over  to 
colonel  Draper's  house. 

What  number  were  done  np  in  packaces 
and  sent  to  his  house  ?— There  might  be  fifty; 
or  there  might  be  more. 

And  were  these  done  up  by  the  dtredioiil 
of  colonel  Draper? — ^Yes,  sir. 

Did  vou  or  your  own  knowledge  knofw 
where  tney  were  sent  to,  or  to  wlnt  daaerip-' 
tion  of  persons  f — ^No,  sir. 

Where  were  they  to  be  sent  to  ? — ^To  his 
own  house. 

Were  they  packed  up  ?^Tliey  were  packed 
up,  but  not  directed. 

Did  he  tell  you  where  they  were  to  be  sent, 
or  to  what  description  ot  persons  ? — No, 
I  have  no  recollection  of  that  at  all. 

Do  you  remember  the  time  when  an  ap- 
plication was  made  to  this  Court  for  leave  to 
file  an  information  against  colonel  Draper  ? — 
Yes. 

I  do  not  know  whether  you  made  an  afli* 
davit  at  that  time  ?~I  did. 

Perhaps  an  application  had  been  made 
to  you  by  colonel  Draper  ?— Yes,  it  bad. 

Had  you  any  conversation  with  him,  re- 
specting the  continuing  or  discontinuing  the 
sale  of  the  pamphlet,  or  the  advertising  of  the 
pamphlet  ?  Itecollect  yourself,  Mr.  Budd.  I 
shall  repeat  my  question,  if  you  do  not  under- 
stand it :  Whether  you  had  an^  conversation 
with  colonel  Draper  as  to  continuing  or  dis- 
continuing the  sale  of  the  pamphlet,  or 
the  advertising  of  the  pamphlet  ? — I  think 
I  had  instructions  to  continue  the  sale. 

Have  you  any  doubt  of  that,  sir  ? — I  have. 

Endeavour  to  recollect  yourself,  and  state 
what  the  conversation  was,  that  passed  be- 
tween you  and  colonel  Draper  ? — I  have  no 
recollection  that  1  was  not  to  sell  it,  Imt  I 
rather  think  on  the  contrary  I  was  to  sell  il. 


lOOIJ 


fir  a  Libd* 


A.  D.  wen: 


tioot 


Now,  in  fict,  ymi  sold  it.  You  must  be 
in  a  condition  to  tay,  whetlier  you  hod  any 
instructioua  or  not  to  sell  it,  and  1  espect  a 
distinct  answer  to  my  question  ? — I  tmnk  I 
had  instructions. 

Have  you  any  doubt  of  it  ?  Do  you  re- 
member seeing  colunel  Draper  after  making 
the  affidarit  P — I  saw  him. 

What  conversation  passed  between  you  and 
him  respecting  the  publication  or  prosecution  ? 
--^I  certainly  did  see  him. 

Then  tell  us  what  did  pass  between  you  T— 
I  continued  the  sale  afterwards  by  his  in- 
structionsy  or  certainly  I  should  nut  have  sold 
it. 

How  lon^  did  you  continue  sellings  aAer 
the  application  was  made  to  this  Court  for  an 
information  ? — ^A  very  few  days. 

And  at  length  you  discontinued  it.  Did 
you  discontinue  it  of  your  own  accord,  volun- 
tarily, or  from  an  application  bein^  made  to 
you  by  somebody  else  ? — I  leally  thmk  I  had 
an  application  from  Mr.  Frogatt,  threatening 
me  with  a  prosecution  if  I  continued  selling 
it 

Possibly  Mr.  Frogatt  might  tell  you  the 
Court  of  King*s*bench  had  expressed  some- 
thing on  tlie  subject  ? — I  believe  so. 

Did  he  tell  you  it  was  made  the  subject  of 
a  prosecution,  and  did  you  communicate  that 
to  colunel  Draper  ? — I  did. 

What  did  he  say  to  vou  on  the  subject  P— 
lie  desired  me  to  send  them  all  over  4o  his 
house. 

How  nuiny  did  you  then  send  over  to  colo- 
nel Draper's  house  P — I  cannot  tell  the  num* 
ber. 

Not  an  hundred  ?— I  do  not  think  it  was. 
There  were  some  that  came  from  the  person 
that  did  them  up,  but  I  do  not  recollect  the 
number. 

What  was  the  number  of  the  edition,  seven 
hundred,  or  what  ? — I  do  not  know. 

You  were  the  person  to  sell  it  and  to  render 
colonel  Draper  an  account  ? — Yes. 

The  printer  and  colonel  Draper  knew  the 
number :  You  were  only  to  sell  those  that 
were  sent  to  you  :  You  were  not  to  dispose 
of  the  whole  edition.  How  many  did  you 
receive  from  the  printer  ? — I  think  five 
hundred. 

Of  which  about  one  hundred  remained  on 
hand  at  the  stopping  of  the  fsale,  and  these 
were  sent  to  the  colonel's  house  ? — There  were 
more  than  one  hundred. 

About  five  hundred  came  to  you  for  sale 
from  the  stitcher's.  After  they  had  been 
bound  up,  they  afterwards  came  to  you  P — 
Yes. 

■  I  wish  to  know  how  many  came  to  you  ? 
•—I  sent  them  over  to  colonel  Draper's 
liouse. 

Do  you  mean  that  you  sent  them  all  over 
to  colonel  Draper's  house  ? — All,  except  those 
that  were  sold. 

How  many  were  sold  ?  one  hundred  ?— 
There  might  be  one  huodrcdi  iuid  something 
more. 


Do  you  know  my  sent  out  to  tlitEisI 
Indies  f— ^No,  I  do  not  know  of  an  v. 

None  of  your  own  knowledge  by  oolonel 
Draper  ?— >No. 

Mr.  John  Budd  cross-examined  by  Mr.  , 
Daunuy, 

Mr.  Budd,  if  I  understand  you,  you  hsA 
originally  instructions  to  sell  this  pampblett 
— ^Yes. 

In  consequence  of  an  application  made  to 
this  Court,  m  a  few  days  aher  that,  you  dis- 
continued to  sell  it  P— >Yes. 

Did  you  discontinue  to  sell  it  by  the  ev^ 
press  directions  of  colpnel  Draper  ? — Yes,  I 
certainly  did. 

Withm  a  few  days  after  thb  Court  hadbeeti 
applied  to  P— Yes,  sir. 

Ami  correct  in  supposing,  that  within  ii 
few  days  of  the  time  this  Court  had  been  a[K 
plied  to,  you  had  discontinued  the  sale  by 
the  express  directions  of  oolonel  Draper?-^ 
Yes  I  did. 

Now,  do  you  mean  to  say,  sir,  that  between 
the  time  that  you  so  received  these  in8tnH>* 
tions  to  discontinue  the  sale,  and  the  time 
you  had  heard  of  the  appUcatbn  to  this  Court, 
you  bad  seed  colonel  Draper  more  than  once  r 
— I  am  not  certain.  * 

But  I  take  you  to  have  said  certainly,  thai 
you  sold  according  to  the  directions  you  had 
received  from  colonel  Draper;  that  then  ah 
application  was  made  to  this  Court  on  thte 
subject,  and  that  in  a  few  days  after  that 
application  had  been  nuule,  you  received 
colonel  Draper's  directions  to  discontlnujs 
the  sale  P— I  believe  I  applied  to  cokniei 
Draper- 
Mr.  Garrov.-^-Speak  out,  I  cannot  heir 
you. 

IFi^aesf.— I  do  think  I  applied  lo  coUnmI 
Draper  myself  to  discontinue  the  pnbUshing 
of  it. 

You  had  some  intimaUon  from  Mr.  Frogaif  ? 
—Yes. 

That  an  application  had  been  made  to  this 
Court  T— Yes. 

On  this  intimation  being  so  given  to  you^ 
you  communicated  to  colonel  Draner  that  fact, 
and  received  instructions  from  nim  not  lb 
sell? — ^Yes,  sir.  ' 

Only,  sir,  let  us  see  whether  you  and  Iiiii« 
derstand  the  same  thing.  You  have  stated, 
sir,  to  that  gentleman  who  examined  yvu, 
that  af\er  the  application  made  to  this  Couit» 
you  had  received  colonel  Draper's  directioaB 
to  sell  ?— Yes,  sir. 

And  you  have  new  stated,  that  the  first  in- 
timation to  discontinue  the  sale  was  from  Mt; 
Frogatt  ?— Yes,  sir. 

And  on  that  application  being  made  to  you 
by  Mr.  Frogatt,  you  communicated  tnat 
fact  to  colonel  Draper,  and  received  diree- 
tions  from  him  not  to  sell  P— Not  immedialdy. 

It  was  when  you  made  the  affidaviL  liad 
you  seen  colonel  Draper  biBtwcen  that  time 
and  the  time  Mr.  Frogptt  spoke  to  you  f   Vou 
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Bui  3F0U  never  aold  aHct  you  received  this 
inUmmtioo  from  colonel  Draper  doI  U>  tell  f — 
No,  sir.  I  did  uol  know  the  epplicalion  «m 
made  to  this  Court,  till  the  day  colonel  Dra- 
per called  on  me.  But  Mr.  Frosatt  called  oo 
me  a  week  before  that,  and  told  me  that  he 
had  applied  to  colonel  Draper,  and  mentioned 
the  circumbtance  to  him.  I  continued  to  ^tlK 
till  he  (colonel  Draper)  called  on  me,  and  told 
behad 


told  mBf  the  piiblkatioo  wai  actually  diicon- 
tinoed  within  a  very  few  days  after  the  appl^ 
satioo  was  made  to  thu  Court?— Yes. 

Is  that  so,  sir  ?— Yes. 

It  was  discontinued  bjr  the  directions  of  co- 
ooel  Draper  ?— Yes,  sv. 

In  a  very  few  days  afterwards  ?  I  only  wish 
tolmow  how  tlie  fiict  reallv  stands.  Had  you 
•een  cokmel  Draper  at  all,  after  you  knew 
that  tliis  Court  had  been  applied  to,  and  be- 
IbrayoQBMde  to  him  that  communication, 
which  the  Court  had  made  to  vou  !  When 
Mr.  Fiogatt  told  you,  you  would  be  prosecuted 
if  you  oontimiad  to  sell,  did  you  go  to  cokmel 
Diaper?— Yea. 

And  received  from  him  instructions  not  to 
sell  I— Mot  at  that  time. 

When  did  you  first  see  colonel  Draper, 
after  you  had  seen  Mr.  Frog»tt  ?~-Tbe  next 
mormog. 

What  passed  between  you  then  ? — ^1  did  not 
Mceive  instructkuis  then  uot  to  sell  it— not  at 
that  lime. 

Do  you  mean  to  my,  you  received  iostiuc* 
lions  to  sell  ? — ^Yes,  sir. 

Mr.  Gmrrom, — lie  has  said  so  more  than 
imce. 

Mr.  De«Nci3fri— No  doubt,  Mr.  Garrow,  he 
certainly  has.  I  onlv  want  to  be  certain  tliat 
I  uodeiBtand  bb  evkMnce. 

[To  the  WiimeuJ]  After  you  had  eommu- 
niosted  to  colonel  Draper,  or  he  had  commu* 
nicatad  toyou,  that  an  applicatkm  had  been 
made  to  this  Court,  he  directed  you  to  sell? — 
Yoi^  sir. 

When,  sir?  Ido  not  ask  whether  you  dkl 
il  or  not  That  is  not  the  point.  I  wish  you 
would  give  me  the  dates  correctly  ? — I  can- 
not {ive  you  the  correct  dates. 

It  IS  very  important  that  you  should.  You 
had  original  instructions  to  sell,  and  you 
obeyed  tnem  ? — Yes,  sir. 

Now  when  did  vou  first  make  this  commu- 
nication to  colcnel  Draper,  of  your  knowiedce 
of  the  first  application  being  made  to  this 
Court?— I  recollect  cokmel  Draper,  on  his 
returning  from  ttiis  place,  I  think,  calling 
on  me. 

Was  that  the  only  communication  you  had 
with  cobnel  Draper,  on  the  subject?— I  had 
received  original  instructions  from  him  to  sell 
this  book. 

And  that  was  the  time  you  first 'received 
an  intimation  from  him  not  to  sell  ? — ^I  had 
apnlied  to  him  before,  to  know  whether  the 
aate  was  to  be  continued,  and  I  was  instructed 
by  bim  to  continue  the  sale. 

Now  I  want  to  know,  whether  that  appli- 
cation which  you  made  to  him,  was  af^er  the 
time  when  he  knew  an  application  had  been 
made  to  this  Court?— He  called  on  me  in  his 
way  from  this  Court,  and  desired  roe  to  sell 
no  more,  and  that  I  believe  was  before  I  had 
any  notice,  or  before  I  had  seen  Mr.  Frugatt. 

You  have  told  us,  Ihat  vou  had,  originally, 
instructions  from  colonel  Draper  to  sell,  and 
that  on  that  you  sold  ?— Yes,  sir. 


come  from  thb  place,  and  lold  noe 
not  to  sell  any  more  of  them. 

Did  you  communicate  to  him  tbml  in  Mr. 
Frogatt^  opinion,  it  was  kbellous? — ^Yes,  airy 
that  I  communicated  to  colonel  Draper. 

You  communicated  to  colonel  Draper, 
tliat  Mr.  Frogatt  had  thought  it  a  libellous 
publication,  and  that  he  bad  mstructions  from 
Mr.  Sullivan  to  prosecute.  You  had  instruo- 
tioDS  from  colonel  Draper  to  withhold  the  eak;, 
as  soon  as  the  application  was  made  to  this 
Court  ? — I  think  it  was  on  his  return  from  the 
court. 

After  Mr.Frogfttt  had  sUted  toyou  that  he 
had  instnictkms  from  Mr.  Sullivan  to  prose- 
cute, you  did  sell,  but  never  after  colonel 
Draper  had.tokl  you  not  to  sell? — ^No. 

Am  I  stating  you  correctly  ? — ^Yes. 

Mr.  John  Budd  re-examined  by  Mr.  Gorrow. 

I  do  not  know  whether  you  know  tlie  dis- 
tinction between  a  role  to  show  cause,  and» 
rule  being  made  absolute  ?— No. 

You  have  told  this  gentleman,  that  Mr. 
Frogatt  liad  applied  to  you,  and  told  vou,  that 
in  his  opinion  this  bock  was  libellous,  and 
that  he  had  instnjction&  from  Mr.  Sullivan  to 
prosecute? — Yes,  sir. 

Did  you  make  an  affidavit  on  that  occasion, 
to  found  the  application  ? — Some  time  after- 
wards. 

How  soon  after  Mr.  Frogatt  had  told  you 
be  had  iiistnictions  from  Mr,  Sullivan  to  pro- 
secute, did  you  inform  colonel  Draper  you 
had  that  information  ?— The  next  morning  I 
tliink. 

It  was  then  colonel  Draper  ordered  you  to 
continue  the  sale  ? — Yes,  sir. 

Did  he  direct  you  to  continue,  or  to  dis- 
continue the  advertisement? — ^No,  sir,  he 
did  not  Eive  me  any  instructions  with  regard 
to  the  advertisement. 

But  he  ordered  you  to  sell? — Yes. 

What  answer  did  colonel  Draper  make, 
when  you  told  him  thai  Mr.  Frogatt  had  called 
upon  you  ? — I  do  not  recollect  what  answer 
he  made. 

Did  he  direct  you  to  sell  ? — Yes,  sir. 

Uow  many  days  did  you  continue  to  sell  ? 
— I  suppose  it  must  be  a  week. 

How  soon  did  you,  either  from  the  colonel, 
or  by  any  other  means,  know  tliat  an  appli- 
cation had  been  made  to  tliis  Court  ? — I  can- 
not recollect,  sir,  I  am  sure. 

You  continued  selling,  till  colonel  Draper 
called  on  you,  and  told  you  he  had  just  been 
in  court,  and  from  that  time  you  mubt  not  go 
on  selling  ? — Yes,  sir. 
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And  it  must  be  a  week  at  least  after  you 
had  received  the  orders  that  you  went  on  selU 
ing?— Yea,  sir. 

Did  he  tell  you  what  had  passed  in  court  f 
— ^No. 

or  the  obserratioDS  of  some  of  the  Ifamed 
jodgjes,  that  the  sale  of  the  book  was  still  ad- 
vertised?— ^No,  sir. 

How  soon  after  this  did  he  withdraw  from 
you  all  of  the  pamphlets,  to  his  own  house?-— 
Immediately  after  the  week. 

He  had  left  them  with  yon  during  all  the 
intermediate  time? — ^Yes,  sir. 

Samud  Tearley  sworn. — Examined  by  Mr. 
Sergeant  BayUy. 

Tearley,  you  are  clerk  to  Mr.  Frogatt?— 
Yes. 

Did  jfou  at  any  time  purchase  a  book  at  the 
sliop of  Mr.Biidd ? — Yes,  sir. 

Is  that  the  book  you  purchased? — ^Yes,  sir. 

Is  it  now  in  the  same  condition  in  which  it 
was  when  you  purchased  it  f — ^With  the  dif* 
ference  of  my  name  and  place,  it  is  in  the  same 
condition. 

Mr.  Garroir.— Mr.  Lowten,  we  must 
trouble  you  now  to  read  the  libel  from  the 
printed  book. 

Mr.  Sergeant  fioy^ry.— You  may  begin 
where  they  desire  you,  in  page  96^,  beginnmg 
with  these  words :  **  I  have,  in  page  50,  al- 
luded to  a  transaction  of  a  very  extraordinary 
nature,"  &c. 

[Mr.  Lowten  read  on  from  this  passage  to 
page  £80,  ending  with  these  words,  "  I 
nave  done  my  duty  to  my  friend,  to  my- 
self, and  lo  the  public."] 

Mr.  Attorney  GeneraL — ^You*  may  as  well 
go  on,  Mr.  Lowten,  and  read  a  little  farther. 

[lie  read  the  next  paragraph.] 

Mr.  Attorney  GeneraL — My  lord,  timt  is  our 
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DEFENCE; 


Mr.  Daunceif. — Gentlemen  of  the  Jury ;  On 
this  occasion  it  is  my  duty  to  address  to  you 
some  observations  on  belmlf  of  the  party  ac- 
cused. And  this  at  least  I  may  say,  that 
your  time,  and  that  of  the  Court,  has  not 
been  unnecessarily  wasted  by  any  examination 
on  the  part  of  myself,  or  by  the  gentlemen  by 
whom  I  have  been  assisted  on  this  occasion. 
I  have  consigned  to  me  a  task  of  difficulty,  in- 
asmuch as  it  is  of  infinite  importance  to  my 
client  that  you  should  form  a  rieht  judgment 
on  this  subject.  The  accusatk)n  tnat  has  been 
made  against  him  has  been  accompanied  with 
that  species  of  observation  which  must,  of 
course,  be  used  on  occasions  like  the  present, 
namely,  observations  which  go  to  show,  that 
the  mind  of  the  party  accused  Ims  intended 
the  injury  which  he  is  supposed  to  have  com- 
mitted. I  am  not  theretore  surprised,  tbsl 
observations  of  that  description  were  made, 
because  I  feel  it  to  constitute  the  esseoet  of 


the  offence.  But  I  eerulnly  am  sur|iriseft; 
from  what  I  have  seen  in  the  instructions  f 
have  received,  that  it  can  by  possibility  be 
imagined,  that  the  gentleman  lor  whom  I  ap- 
pear l>efore  you,  could  be  actuated  by  any  of 
those  motives,  which  the  counsel  for  the  pro* 
seaition  have  attributed  to  him. 

Gentlemen,  it  would  appear  ftom  that 
statement,  as  If  my  clien^  cdonei  Draper 
(totally  Hmconnected  as  to  interest  with  the 
parties  l>etween  whom,  nnfbrtimately,  dia- 
putes  had  existed)  had,  in  the  langugeof  the 
attorney-general,  wantonly  stepped  forward 
from  the  ranks,  and  mixed  himself  up  with 
that,  which  no  honour  or  regard  for  them 
called  on  him  to  interfere  with.  Undoubtedly 
in  that  respect  it  would  appear,  by  rending  the 
wbol^  pamphlet  which  is  the  subfect  matter 
of  the  present  discussion,  so  far  as  It  can  be 
considered  as  evidence  in  this  case — that  he 
knew  the  parties.  He  well  knew  and  was  well 
known  to  one  of  the  parties  in  that  unlbrtu* 
nate  transaction.  He  was  well  acquainted 
with  general  Picton.  That  apoears  from  everjr 
line  of  the  publication,  whicn  you  may  read 
if  you  think  it  necessary.  And  if  your  attei^ 
tion  had  been  called  to  the  whole  book,  you 
would  have  fotmd,  that  it  was  in  consequence 
of  that  knowledge, — ^that  it  was  in  conse- 
quence of  his  persona]  experience,  and  obser- 
vation of  the  nigh  character  that  belonged  t^ 
general  Picton,  and  (as  he  thought)  of  the 
unjust  aspersions  which  had  been  cast  oo 
that  character ; — it  was  from  that  c^inloD, 
and  not  from  wanton  activity,  that  he  haa 
mixed  himself  with  these  transactions. 

I  am  anxious  you  should  be  aware  of  thai 
circumstance,  because,  if  you  were  satisfied 
in  your  own  mindsthatit  was,  what  it  has  been 
described,  the  wanton  act  of  aman  unconnected 
with  these  parties,  it  wouM  have  given  W 
that  which  he  has  committed  a  hue  and  sittde 
of  a  very  difeent  description  from  that  which 
belongs  to  it  Let  me  state,  on  the  part  of 
this  gentleman— a  gentleman  and  a  soufier— 
that  being  convinced  of  the  fact,  he  has 
interfered,  from  those  honourable  feelings 
which  he  possesses,  and  without  which  no 
man  could  exist  in  that  situation  of  life.  Sop- 
pose  he  has  strong  reason  to  believe,  that  bia 
friend  has  been  injured  in  his  character  and 
reputation,  and  comes  to  a  conclusion  too 
hastily ;  this  is  very  natural  in  favour  of  those 
whom  we  love — ^I  trust  we  all  feel  warmly 
interested  on  behalf  of  those  who  are  our 
friends  and  whom  we  think  injured — And  11  it 
be  that  warmth  which  has  pirodueed  this  of- 
fence, colonel  Draper  will  be  most  ready  to 
plead  guilty  to  it.  He  does  not  affect  that 
cold  temper  and  indifference,  which  enables 
a  man  to  sit  quiet  while  his  friends  are  loaded 
with  accusations  they  do  not  deserve. 

Gentlemen,  it  is  also  stated  to  you,  that  he 
had  written  thepresent  publication,  not  l>elievw 
ing,  but  pretenoing  to  believe,  the  contents  of 
that  letter  and  of  that  affidavit  which  have' 
been  read  to  you.    That  tie  not  only  did  nok 
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^iicndii  it»  but  that  be  believed  most  fully, 
ftnd  most  lioiiesUy»  the  conleati  of  the  letter, 
verified  as  tbey  were  by  that  affidavit,  I  pre- 
suBie  you  will  not  have  the  shadow  of  doubt. 
If  that  be  lo,  without  adverting  farther  to 
the  obteryationa  that  have  been  made  in  the 
opening,  I  think  I  shall  have  removed  from 
your  mind  those  unpleasant  sensations, 
which  must  have  been  conveyed  to  them  by 
the  manner  in  which  this  publication  had 
ftnick  the  advocates  on  the  other  side.  **  Un« 
pkawit  sensations**  I  call  them,  because 
noet  undoubtedly  I  may  assume,  tliat  those 
who  fill  the  situation  to  which  you  are  now 
called,  are  infinitely  more  nleased— it  is  to 
thcMD  infinitely  more  agreeable, — to  find  the 
|iarty  not  deserving  the  imputations  which 
are  cast  on  him,  than  to  find  them  proved. 
Every  man  knows  this,  who  has  ever  sat  in 
an  English  eourt  of  justice.  The  inclination 
of  juries  (and  they  are  desired  by  judgies  to 
indulge  that  inclination)  is,  to  presume  inno- 
cence, till  the  party  has  been  found  to  be 
guilty. 

I  come  now  to  state  the  facts  which  have 
given  rise  to  the  present  publication. 

General  Pic  ion,  a  gentleman  of  liigh  re- 
spectability, whose  honour  and  character  have 
been  (and  1  trust,  hereafler  will  be  still  far- 
ther) vindicated  had,  several  years  antecedent 
to  the  time  I  am  about  to  speak  of,  been  left 
in  the  government  of  the  island  of  Trinidad, 

Sa  name  highly  respected  by  us.  This  gen- 
man  was,  m  consequence  of  his  integrity 

and  his  abilities,  calira  to  that  situation  by 

general  Abercrombie.  And  this  appointment, 

so  made  by  general  Abercrombie,  met  with 

the  fullest  apnrobation  of  the  government  at 

home.    Ancl  nc  who  had  been  placed  in  that 

arduous  situation  (for  arduous  it  was)  from  the 

opinion  cntcrlaincd  of  him  by  general  Aber- 
crombie, continued  tliere  fur,   I  think,  not 

less  than  sis  or  seven  years,  bettering  the  si- 
tuation of  the  island  and  of  its  inhabitants. 

It  was  thought,  as  it  has  been  stated  to  you, 

that  more  persons  should  be  associated  with  ,  ,    _^ 

him  in  the  govcrument  of  the  island,  and  <  heard.    It  has  becMi  stated  that  he  had  a  cou- 

versation  with  Mr.  Sullivan,  one  of  the 
undcr-sccrctaries  of  state,  on  the  subject  of 
which  it  is  that  the  present  prosecution  has 
arisen.  Dr.  Lvncli,  at  that  time,  wa^  about 
to  leave  this  country,  and  to  establisih  hini. 
self  as  a  physician  in  the  Island  of  Trinidad. 
Antecedently  to  his  going  there,  he  had  occa- 
sion (no  matter  for  what  purpose)  to  call  at 
the  office  of  the  secretary  of  state  for  the  co- 
lonial department.  And  he  has  stated,  that 
on  that  occasion,  he  had  a  conversation  with 
Mr.  Sullivan,  the  prosecutor  of  the  present 
information.  He  was  asked  by  Mr.  Sullivan, 
whether  he  had  any  letters  of  recommendation 
to  those  who  had  tlie  government  of  that 
Island,  and  he  stated  that  he  had  only  two 
letters  to  general  Piclon.  On  which  he  was 
informed  by  Mr.  Sullivan,  that  it  would  be 
better  if  he  could  procure  some,  not  to 
general  Picton  but  to  Mr.  Fullarton^    who 


an  dl-fated  one  unquestiunabl  v.  Of  that  there 
can  be  no  doubt ;  uecause,  whoever  might  be 
right,  or  whoever  might  be  wrong,  the  pubr 
Uo  has  suffered  by  the  want  of  union  in  the 
parties  who  were  to  conduct  the  government 
abroail.  I  mean  to  cast  no  reflectiona  on  any 
one  of  the  three ;  I  am  only  stating  facts,  and 
what  was  the  result  of  their  conduct.  After  co- 
lonel Fullarton  reached  Trinidad,  differences, 
it  seems,  arose  between  them ;  and  colonel 
Fullarton,  who  was  called  upon  to  assist 
pivemor  Picton  in  the  government  of  the 
island,did  certainly  think  it  necessary  to  invet* 
tigate  his  antecedent  conduct.  And  the  re- 
sult, without  entering  into  a  detail,  was,  as 
hinted  b^  the  attorney -general ;  governor 
Picton  beins  dissatisfied  (as  I  presume,  most 
men  would  be,  from  the  situation  in  which 
he  had  been  placed)  wished  to  resisn,  and  to 
return  to  this  country.  He  did  so.  What  has 
been  the  result,  and  what  facts  have  come  to 
the  knowledge  of  the  public  at  large,  since  he 
returned  here,  I  shall  avoid  as  much  as  pos- 
sible to  introduce  into  this  case.  But  it  is 
necessary  to  advert  to  them,  because  if  I  did 
not,  the  purpose  of  the  present  publicatkm 
could  not  appear  before  you. 

Gentlemen,  amone  other  chargea  which  19 
hit  wisdom  colonel  Fullarton  thfMight  fit  to 
prefer  against  governor  Picton,  one  wmsi,  an  \xy- 
quiry  into  bis  conduct  respecting  a  woman  of 
tne  name  of  Liiisa  Calderon — that  abe  was 
not  punished  according  to  such  law  as  gover- 
nor Picton  was  bound  to  act  by.  Though  tlie 
?uestion  has  been  decided  in  the  place  where 
am  now  addressing  you,  yet  that  decision  is 
not  final :  The  business  is  not  concluded  : 
The  decision  that  has  been  given  elsewhere, 
has  been  alluded  to  hy  the  attorney 'general ; 
and  in  the  opinion  of  the  privy  council,  who 
did  examine  into  that  case,  general  Picton 
stands  perfectly  acquitted  of  having  mis- 
conducted himself  on  that  occasion. 

Gentlemen,  it  appears  that  there  is  con- 
nected with  these  transactions  a  person  of 
the  name  of  Lynch.    The  name  yon   have 


about  the  period  I  have  been  speaking  ot 
— ^MUt  the  year  1801 — a  commission  was 
issued,  in  consequence  of  which,  three  per- 
sons were  appointed  to  the  government  of 
the  island  of  Trinidad.  The  first  in  order  of 
appointment  was  Mr.  Fullarton,  with  him  ge- 
neral Picton  was  continued,  and  a  third,  sir 
Samuel  Uood,  was  added. 

Gentlemen,  it  is  material  that  though  it  was 
thouffht  advisable,  that  more  should  be  asso- 
ciated in  the  government  of  that  island,  that 
it  should  be  governed  afterwards  by  the  united 
abihties  of  three,  instead  of  one,  yet  still  I 
may  assume,  that  up  to  tliat  period,  the  con- 
duct of  general  Picton  had  met  with  the  ful- 
lest approbation  of  the  government  at  home. 
They  (colonel  Fullarton  and  sir  Samuel  Hood) 
went  to  Trinidad,  to  take  on  themselves  the 
office,  which  they  were  to  exercise  jointly  with 
general  Picton.    This  joint  appointment  was 
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vas  to  be  the  first-commi^ioncr ;   and  the 
reaMD  that  is  given  is,  "  Because,*'  says  Dr. 
Lvncb,  "  I  was  told  by  Mr.  Sullivan,  that 
Mr.  FulIartoD  would  have  it  in  his  power  to 
be  of  more  service  to  me  than  governor  Pic- 
ton,  as  he,  colonel  FuUarton,  had  been  in- 
structed to  investigate  the  antecedent  conduct 
of  gpneral  Picton,  and  that  in  all  probability 
general  Piclon  would  be  ordered  to  return 
to  England  before  six  months.  ^*     In  point  of 
ftict^  general  Picton   did  not  remain   longer 
in  that  country ,  after  colonel  FuUarton  got 
there,   than  Jive  or  six  monlht.    In  point  of 
jfact,  the  conduct  of  general  Picton  teas  invcM- 
ligated.      In  point  of  fact,    it   did  happen 
that    intestigation    took  place    almost  tmwe- 
diately  on  the  arrival  if   colonel  FuUarton 
in  the  Island, 

I  mention  these  circumstances  with  a  view 
to  point  your  attention,  and  to  show  that  the 
result  happened  agreeably  to  that  statement. 
It  lias  been  alleged,  that  colonel  Draper  has 
been  wantonly  introducing  this  transaction,  at 
a  time  when  be  did  not  credit,  but  discredited 
the  fact  that  Mr.  Sullivan  did  state  to  Dr. 
Lynch,  that  which  the  latter  says  he  did,  and 
which  he  has  verified  on  oatn.  Because  it 
does  happen  at  last,  that  every  thine  conform- 
able to  such  instructions  undoubtedly  did  take 
place,  is  it  to  be  inferred,  that  he,  colonel 
FuUarton,  went  to  that  place  without  any 
such  instnictions  ?  But  whether  he  did  or 
did  not,  it  is  not  my  present  purpose  or  dutv 
to  investigate,  and  I  mean  to  confine  myself 
to  my  duty.  But  it  is  my  purpose  to  show, 
that  whatever  might  be  the  fact,  these  cir- 
cumstances were  strong  to  induce  colonel 
Draper  to  believe,  and  to  give  credit  to  the 
statement  which  he  undoubteJlv  received. 

Gentlemen,  Dr.  Lynch  made  no  secret  of 
that.  lie  says,  that  this  having  been  so 
mentioned  to  him,  a  perfect  stranger,  and 
not  in  confidence,  it  occasioned  his  surprise 
that  what  had  been  communicated  to  him  at 
that  time,  was  not  notorious  at  Trinidad. 
He  expressed  his  surprise  to  Mr.  Gloster,  who 
appears  to  have  filled  the  situation  my  learned 
friend  fills  in  this  country — the  situation  of 
bis  majesty ^s  atlornev-gencral  in  that  island. 
It  18  not  material,  bill  it  is  said  he  is  still  in 
that  situation. 

It  did  not  stop  there,  as  you  find  by  my 
learned  friend  the  attorney  geueral :  for  Dr. 
Lynch  not  only  stated  by  letter  the  conversa- 
tion he  had  with  Mr.  Sullivan,  but  Dr. 
Lynch  has  verified  that  letter  by  his  affidavit, 
which  has  been  read,  to  you.  Whether  Dr. 
Lynch  has  truly  stated  the  fact,  it  is  not  the 
purpose  of  the  present  inc^uiry  to  establish, 
jior  am  I  interested  in  doing  it.  My  client, 
colonel  Draper,  was  certainly  cxtremelv 
desirous  to  be  in  a  situation  to  avail  himself 
cf  the  testimony  of  Dr.  Ljnch : — not  to 
swear  that  this  was  his  affidavit,  but  that  the 
facts,  which  are  there  stated,  are  truly  stated. 
GentJemen,  colonel  Draper  has  to  thank  the 
Court,  and  among  them  his  lordship,  for  the 
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indulgence  be  has  received — for  the '  post« 
ponement  of  this  trial,   in  order  that,  by  such 
postponement,  he  might  have  an  opportunity 
of  calling  before  you  that  Dr.  Lynch  whose 
name  has  been  mentioned.    And  I  will  stale 
that  the  Court  itself  fell  the  importance  of 
that  testimony,  and  it  was  that  feeling  which 
induced  them  to  grant  the  indulgence  which 
had  been  applied  tor.    That  every  honourable 
exertion  has  been  made  by  colonel  Draper  to 
procure  his  attendance  is  an  unquestionable 
fact ;  but  it  is  equally  true,  that  as  yet  we 
have  not  been  able  to  procure  him  to  give  his 
testimony  before  you.     And  I  was  instmcted 
to  make  an  anplicaiion  to  his  lordship  to  day 
for  farther  indulgence ;  but  after  I  heard  whal 
had  piLSscd,  I  thought  that  application  would 
have  been  preposterous,  and  therefore  I  did 
not  trouble  the  Court  wiih  it.      I  was  desired 
to  ask  farther  time ;   but  I  was  told  we  hai) 
been  indulged  so  often  in  that  wav,  that  I  did 
not  think  my  application  would  have  bceii 
complieil    with  under   the   circumstances  I 
should  have  been  able  to  state. 

Such  is  the  situation  uf  colonel  Draper.  lie 
imagined  that  against  his  friend  colonel  Pic- 
ton (who  has  been  the  subject  of  much  invest 
ligation  by  the  public,  and  who  has  always 
been  an  officer  of  hieh  character)  charges 
which  colonel  Draper  £lt  to  be  unmerited  liad 
been  broucht.    And  if  you  could  be  called  on 
to  read  allthe  parts  of  the  publication  now 
before  you,  I  think  not  a  man  of  you  would 
doubt,  that  in  point  of  fact  the  great  object  of 
this  gentleman  wa%  to  defend  the  conctuct  uf 
general  Picton,  and  to  show  that  general  Pic- 
ton would  ultimately  be  found  to  be  innocent 
of  these  charges  that  had  been  brought  forward 
against  him.  Such  was  the  situation  in  which 
colonel  Draper  saw  him  :  general  Picton  was 
his  friend  and  acquaintance:  he  had  been  ac- 
quainted with  general  Picton  not  only  els&> 
where,  but  on  that  island,  where  his  govern- 
ment was  carried  on ;   and  he  felt  (and  felt 
warmly)  an  indignation,  which  I  doubt  not 
most  of  us  in  the  same  situation  should  have 
partook  with  him.     He  felt  that  indignation 
which  arises  from  the  supposition  that  the 
party  was  innocent.     And  if  he  so  felt,  could 
lie  do  otherwise  than  consider  it  as  a  material 
circumstance,  that  Mr.  Sullivan,  or  any  other 
person,  should  have  been  directed  to  look  into 
the  conduct  of  this  gentleman,  even  antece- 
dent to  the  time  when  the  new  commissioners 
arrived  at  Trinidad  ?    For  yon  observe  the 
conmiunication  of  which  Dr.  Lynch  speaks, 
is  made  in  this  country  in  the  year  180?,  pre- 
vious t-j,  or  about  the  time  of  the  sail'm^  of 
those  commissioners,  who  were  to  be  joined 
with  colonel  Picton  in  the  administration  oif 
the  Eovcmment  of  that  island.    He  finds  a 
gentleman  of  acknowledged  character  in  the 
island,  who  had  ^ouc  from  this  place,  stating, 
it  had  been  the  mtcntion  of  sonic  )>erson  or 
other  that  tlie  cliaractrj-  of  general    Picton 
>  should   be  investigated.     He    finds  an    in- 
.  vcstigation  takes  place  immediately  on  the 

i    at 
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Arrival  of  colonel  FulbrtoD.    And  it  not  ap* 
pearing  that  there  had  been  any  instructions  of 

Kvemroent  for  that  purpose,  he  could  not 
t  suppose  it  to  be  an  improper  idea.  There 
were  no  instmetions  of  ■ovemment  directing 
that.  There  was  no  sucti  idea  announced  on 
the  part  of  those  who  sent  out  the  commis- 
aioners. 

It  was  opened  by  the  learned  counsel,  that 
he  would  endeavour  to  relieve  colonel  Draper 
Irom  all  the  inconveniences  to  which  he  might 
be  subjected  in  the  course  of  the  cause,  and 
that  he  would  not  impose  on  colonel  Draper 
the  necessity  of  calling  himself  any  of 
these  witnesses  holding  the  high  situations 
Jfou  have  heard  of,  and  whose  testimony  has 
been  laid  before  you  :  I  could  have  wished 
either  that  that  offer  had  not  been  made  at  all, 
or  that  not  merely  the  letter  but  the  spirit  of  it 
had  been  complied  with.  Dut  if  it  be  sup- 
posed that  it  is  conferring  a  favour  to  submit 
to  cross-ezuraination  those  who  are  stated  to 
lie  about  to  prove  something  against  your 
client,  it  is  a  species  of  favour  I  will  relieve 
luy  learned  friend  from  presenting  me  with. 

it  luis  been  also  slated  to  you,  that  there 
bas  been  an  examination  at  the  privy  council. 
What  passed  has  been  stated  here,  and  it  is 
allefiea  that  general  Picton  was  himself  per- 
fectly satisfied  with  the  explanation  there 
given  by  Mr.  Sullivan.  But  there  is  not  a 
Word  of  that  in  evidence  before  jrou,  if  evidence 
h  would  be.  I  liad  no  desire  to  ask  lord 
Buckinghamshire  any  question,  which  might 
be  proved  by  any  other  person.  You  colonel 
Draper  (say  they)  are  placed  in  a  situation  of 
all  others  the  most  convenient :  if  you  only 
chose  to  ask  these  gentlemen  any  thing  you 
think  fit,  they  will  certainly  prove  our  case 
against  you,  and  therefore  I  present  them  to 
yuu  for  Your  cross-examination. 

Gentlemen,  it  cannot  be  doubted  for  a  mo- 
nent,  and  you  must  take  it  for  granted,  tiiat 
if  my  friends  could  have  proved  it,  they  would. 
I  could  have  produced  those  who  would  have 
proved  the  contrary,  and  whom  they  have  not 
ventured  to  call.  The  question  is,  whether 
that  examination  which  was  taken  by  his  ma- 
jesty's privy  council  could  have  been  civen  in 
evidence.  I  conceive  it  could  not,  and  there- 
fore I  think  we  may  leave  out  of  the  case  any 
impression  that  it  might  raise  in  your  minds. 

This  is  the  way  in  which  Mr.  Attorney-ge- 
neral proposes  to  relieve  colonel  Draper  from 
the  difficulties  in  which  he  is  placed  in  this 


**  Timco  Danaos,  et  dona  fcrentes," 
I  again  repeat  that  they  have  not  given  that 
in  evidence,  nor  am  I  aware  that  it  would  be 
evidence  at  all,  if  it  had  been  produced.  But 
if  (which  I  do  not  underttand  to  be  the  fact) 
general  Picton  had  been  satisfied  with  the  ex- 
planation that  had  been  given,  still,  unless  his 
being  so  satisfied  had  been  communicated  to 
colonel  Draper,  it  is  utterly  impossible  that 
colonel  Draper  can  suffer  on  that  account  for 
what  he  lias  done.     All  this,  it  is  said^  will 


be  matter  of  advantage  to  colonel  Dra^ : 
what  I  deprecate  is,  a  colouring  of  tlus  kmdy 
all  this  appwance  of  candour  and  rectitude, 
and  a  disposition  to  show  favour  to  the  de« 
fendant,  when  no  such  thing  is  in  Cut 
meant.  It  never  appears  before  you  that  oa 
this  subject  any  communication  had  been 
made  to  colonel  Draper,  that  general  Fktaa 
had  been  so  satisfied.  But  I  feel  whni  wouU 
have  been  the  effect  of  that  hex,  I  fael  it 
might  have  been  said — if  you,  colonel  Draper, 
are  writing  this  pamphlet  for  the  porpose  of 
presenting  it  to  the  public,  if  an  explanation 
had  been  made  in  his  majesty's  privy  council, 
by  Mr.  Sullivan,  upon  oath,  with  which  ge- 
neral Picton  was  perfectly  satisfied,  and  be 
no  longer  felt  that  ne  had  oeen  an  injured  go- 
vernor, why  did  you  not  insert  that  in  your 
publication? 

If  that  fact  had  been  brought  home  to  the 
knowledge  of  colonel  Draper,  you  would  have 
taken  it  into  your  consideration.  And  there- 
fore, gentiemcn,  unless  that  had  been  traoed 
Iand  it  never  can  be  traced)  to  col.  Draper^ 
Enowledgc  (nor  was  there  any  ntialKtkm 
ever  expressed,  as  I  am  instructed  to  stale) 
couM  he  sufiRer  by  it  T  This  is  material.  Yon 
have  no  reason  to  suppose  the  publicatioB  hid 
any  reference  directly,  and  in  the  first  instance^ 
to  Mr.  Sullivan.  Because  I  will  take  the  li- 
berty to  sa^,  that  if  you  look  to  Mr.  SoUivaiL 
you  will  find  that  he  is  merely  introduoea 
into  the  publication  from  the  convcisation 
that  was  stated  to  have  taken  place  between 
him  and  Dr.  Lynch.  It  was  merely  in  eon- 
Mquence  of  Dr.  Lynch's  letter  that  Mr.  Sul- 
livan is  mentioned  at  all  And  the  whole  of 
the  publication,  from  beginning  to  end,  goes 
to  establish  the  innocence  of  general  Picton 
on  that  charge  which  has  been  the  subject  of 
investigation  in  this  court,  and  in  the  course  of 
the  investigation  that  conversation  or  sup- 
posed conversation  of  Mr.  Sullivan  became 
important.  It  is  not  the  primary  object  of 
colonel  Draper  to  speak  of  what  Mr.  Sullivan 
is  supposed  to  have  said.  His  havine  said  it  is 
only  introduced  by  beinj^  coupled  with  the 
fiKts  that  took  place  in  Tnnidaa,  and  which 
made  it  appear,  as  if  there  had  been  an  ante- 
cedent intention  to  make  some  investigation, 
and  not  as  if  it  had  arisen  on  the  moment 
And  it  was  most  important  to  colonel  I>rapcr 
to  investigate  it,  because  if  it  shoukl  Appear 
that  before  these  gentiemen  vrent  to  IViniaad, 
there  was  an  intention  to  find  fault  with  the 
conduct  of  governor  Pkton,  surely,  sorely^ 
there  is  no  great  wonder  that  he  should  give 
credit  to  it ;  as  I  have  already  sud,  the  pri- 
mary obiect  of  the  defendant  was,  to  establiali 
the  eood  conduct  of  governor  Picton,  and  that 
which  is  the  subject  of  the  present  prosecu- 
tion is  only  a  secondary  part;  ifthatbeso,  does 
not  it  convince  vour  minds,  that  there  was 
no  wanton  introduction  of  Mr.  Sullivan  into 
this  business,  but,  on  the  contrary  in  the  pur- 
suit of  the  subject  in  which  he  was  employed 
he  could  not  pass  it  over  without  observations. 
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and  I  may  uy  important  obaenrations  as  to 

the  facXB  I  have  now  stated  ? 
I  bavo  00  ol^jection  to  take  the  thing  on 

the  ground'  on  which  il  has  been  put  by  the 

attorney  general.     You  have  the  counsel  on 

each  side  agreeii^  to  it.    What  is  the  charge 
made  on  my  client?    Not  merely  the  charee 
of  having  published  the  book;   not  merely 
the  charge  of  publishing  libellous  matter, 
though  each  of  toese  circumstances  is  for  your 
consideration:  but  this  is  a  charge,  that  he 
wantonly  published  thb  libel  to  the  world,  at 
the  moment  when  he  disbelieved  the  autho* 
rity  of  that  document,  on  the  authority  of 
which,  he  states  himself  to  have  acted.  What 
evidence  have  you   before  you,  gentlemen, 
that  he  did  so  disbelieve  the  document  he  has 
referred  to  ?    It  has  been  given  in  evidence ; 
and  it  is  for  you  now  to  ask  yourselves,  whe- 
ther you  believe  that  any  man  could  assert 
his  belief  of  a  document  so  circumstanced  as 
this  is : — but  when  I  say  that  it  is  before  you 
the  jury,  and  that  you  arc  to  ask  whether  any 
man  would  do  it.  I  mean  that  you  are  to  mk 
yourselves,  not  whether  any  man  would  do  it. 
but  a  man  who  has,  from  his  birth,  supported 
the  character  of  a  gentleman,  who  has  asso- 
sociated  with  that  the  character  of  a  soldier 
(from  which  the  character  of  a  gentleman 
ought  never  to  l>e  separated),  whether  this 
gentleman,  accustomed  to   honourable   and 
manly  pursuits,  could  usher  into  the  world  a 
publication  founded  on  documents  which  he 
said  he  read,  which  he  said  he  believed,  but 
which  at  the  moment  that  he  so  asserted,  he 
never  had  given  credence  to. 

Gentlemen,  this  is  a  strong  accusation,  a 
very  strone  accusation,  to  say,  that  colonel 
Draper  published  tliat,  which  be  knew  at  the 
moment,  which  he  believed  at  the  moment  to 
be  untrue,  but  save  it  to  the  world,  not  for 
them  to  judge  wnether  it  was  true  or  not,  but 
gave  to  the  world  a  narrative  which  he  bim<- 
self  disbelieved.  In  other  words,  that  he  has 
said  the  thing  that  is  not.  It  is  necessary  to 
▼indicate  this  gentleman's  cause  from  that 
imputation.  I  am  perfectly  sure,  from  the 
instructions  that  I  have  received  from  colonel 
Draper,  that  it  would  be  infinitely  more  pain- 
ful to  him  than  any  thing  I  can  reUte,  if  the 
smallest  doubt  were  to  remain  in  your  minds 
as  to  his  belief  of  that  document,  to  which  I 
have  so  often  referred.  Let  us  see  whether 
be  so  conducted  himself,  by  the  mode  in 
which  he  did  it :  let  us  see  whether  he  has- 
tily leaped  to  this  conclusion,  or  how  far  he 
came  to  any  conclusion  at  all  ?  Whether  he 
asserted  what  is  mainly  untrue,  or  whether  lie 
paused  and  investigated,  and  took  all  that 
care  that  a  man  ought  to  take,  before  he 
maile  the  publication  in  question? 

Now  oDserve,  Dr.  I^nch  first  states  in 
common  conversation,  the  facts  of  the  com- 
munication that  had  taken  place  with  Mr. 
Sullivan.  lie  afterwards  states  that,  in  his 
letter  to  Mr.  Gloster  the  attorney  general  of 
Trinidad.     And  then  finding  that  there  was 


an  insinuation  expressed,  that  what  he  liad 
said  was  not  true,  he  gives  it  the  sanction  of 
his  solemn  oath,  and  makes  an  affidavit  of  the 
truth  of  the  communication.  All  these  facts 
were  in  the  knowledge  of  colonel  Draper  before 
he  published  the  book  in  question.  He  nut 
only  was  acquainted  with  the  conversation 
that  took  place  between  Dr.  Lynch  and  Mr. 
Sullivan,  hut  he  knew  of  the  letter  and  of  the 
affidavit  of  the  doctor ;  and  not  only  that,  but 
he  did  (and  he  has  stated  it  to  you)  make  a 
most  minute  examination  into  the  character 
of  the  man,  on  whose  veracity  he  was  to  act 
on  the  present  occasion. 

I  shall  read  to  you  the  words  themselves. 
**  This  most  extraordinary  and  important  do- 
cument, is  an  affidavit  of  Dr.  Lynch,  sworn 
before  the  hon.  John  Nihell,  esq.  chief  judge 
of  the  island ;  the  substance  of  which  was 
first  communicated  by  the  doctor  in  a  letter 
to  Mr,  Gloster,  the  attorney  general  of  Tiri* 
nidad  a  copy  of  which  I  also  annex." 

For  this  is  not  stated  merely  in  the  libel; 
but  the  documents  foUow^the  letter  and  affi- 
davit—and they  are  stated  in  the  duurge  made 
against  us.  *«  A  paper,"  he  says,  **  involving 
'<  a  charffe  of  such  a  nature  as  that  whick 
^  it  procuums,  andagftinst  a  person  who  ranks 
"  so  high  in  the  country,  certainly  requires 
^  that  It  should  come  with  every  proof  and 
^  stamp  of  authenticity,  both  as  to  the  high 
'^  respecUbility  of  the  author,  and  of  the  roor 
«  dium  of  its  transmission. 

Now,  gentlemen,  be  good  enough  to  ob« 
serve  whether  the  next  sentence  witn  which  I 
shall  trouble  you  bespeaks  the  understanding 
of  a  man  who  makes  hasty  leaps  to  a  conclu- 
sion, or  bespeaks  a  man  contemplative  and 
cautious  in  investigating,  who  distinguishes 
and  examines  the  authorities  of  the  state- 
ments, on  which  he  was  or  was  nOt  to  rely. 
He  says,  ^  I,^  therefore,  not  having  the 
^  honor  of  knowing  the  gjentleman  myselfl 
"  considered  it  a  sacred  duty,  as  soon  as  I  had 
*'  formed  the  idea  of  communicating  the  affi- 
**  davit  to  the  public,  to  be  scrupulous  in  n^ 
"  inquiries  concerning  him.**  That  is  to  say, 
that  he  is  a  man  of  honour  and  veracity, 
and  incapably  of  declaring  any  tiling  but  the 
truth.  '*  And  I  do  now  state  from  the  most 
**  unquestionable  authority,  from  those  who 
«  have  lived  with  him,  that  Dr.  Lynch  is  a 
"  person  of  unimpeached  integrity,**  iKc. 

There  is  much  more  to  the  same  purpose 
and  effect,  but  that  is  enough  for  the  purnose 
for  which  I  am  using  it ;  enough  I  thinlc  to 
show  you,  that,  in  truth,  it  is  impossible  you 
can  doubt,  colonel  Draper  did  invcstimte,  and 
moti  fully  believed  that  statement  which  be 
has  made.  I  assume,  then,  as  I  take  it 
you  must  assume,  that  such  was  his  opinion 
as  to  the  fact  of  what  has  been  laid  before  you^ 
that  he  believed  the  truth  of  the  document 
from  the  character  of  the  author  of  it.  In 
the  publication  before  you,  colonel  Draper 
claims  the  right  of  animadverting  on  the  con- 
duct of  a  public  man.    Mr.  SuUivap  at  thajt 
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time  held  an  ofTicial  situation;  he  filled  the  ami  this  is  certain,  that  these  iaslructii as 
ofBce  of  an  under  secretary  of  state.  And  as  were  continued  down  to  a  given  period. 
Mr.  SuUivan,  fiMing  that  public  situation,  That  period  was  suhsequcnt  to  the  time  wticA 
chose  to  talk  upon  that  which  v^as  ilie  sub-  Mr.  Frog:itt  had  stated  to  him  that  Mr.  Sulh- 
ject  of  that  conversation  lielween  him  and  J)r.  van  thought  it  was  a  hbei.  It  appears  that 
Lynch  ;  being  a  ptibhc  man  and  choij>ing  pult-  colonel  Draper  did  not  agree  with  Mr.  Sullivan 
licly  to  talk  of  that  which  was  alter  wards  in  his  opinion  of  this  publication ;  that  Mr. 
done,  namely,  the  investigation  of  govcrnur  Sullivan*s  opinion  being  communicated  to 
Picton*s  conduct,  colonel  I)r.ipcr  animadvert-  Mr.  Tiogatt,  did  not  convince  colonel  Draper 
ed  on  the  conduct  of  this  public  m:in,  so  pid>-  that  it  was  a  libel,  as  he  supposed  it  was. 
licly  by  him  stated.  On  that  subject,  I  con-  And  therefore  that  communication  did  not 
ceive,  he  trespasses  on  no  law.  That  public  stop  the  publicaiiun ;  and  colonel  Dn^per  did 
men  may  have  their  public  acts  invcstigaleil,  nut  direct  Mr.  Budd  to  discontinue  the  sale; 
I  believe' there  is  no  doubt.  'I'hc  manner  in  but  as  soon  as  he  fuutid  that  the  cftiirl  of 
which  you  may  investigate  their  ( oiiduct,  de-  King*s-liench  had  intimated  an  opinion  on  ibe 
pends  on  the  nature  ot  the  subject,  umI  on  subject,  he  gave  directions  that  uo  more 
what  they  have  said  or  done.    It  must  de-    should  appear. 

pcnd  on  the  thing  itself,  and  on  the  public  '      If  that  docs  not  form  any  ingredient  in  this 

situation  the  pcr!»on  filled  at  the  time.    In    cause,a*i  I  am  notawareit  Jucs,  itwas  only  to 

this  publication,  colonel  Draper  di>cus%es  wh-it    bring  your  minds  and  my  lord's  (if  that  faclhad 

lie  supposes  Mr.  Sullivan   had  said  and  done,    been  made  (tiit)  to  give  more  credence  to  some 

io  consequence  of  which  he  ha^  been  called    oll.er  parts  of  the  case;  but  that  fact  was  not 

before  3-00.     I  conceive  in  that  view  of  the    essential  to  the  purpose  ot  the  present  day, 

case,  he  trespasses  a^:inist  no   law ;  and  ui  I    bicause  this  botk  was  ])ublisht'd  by  the  dircc- 

said  before,  /  c/o  no*  diseus*  it.  ■  ti^ii^i  of  colonel  Draper.    Of  that  there  is  no 

I  am  re;u)y  and  willing  tbat  you  >hoiiIJ  take  .  d'Mibt;  the  )tublicntion  was  capable  of  being 

the  point  u's  it  was  statrd   by  tliu  attinney- |  made  out  \%ithoul  that  fact,  and  that  inquiry 

ceneral,  whether  he  did  this  with  a  tuil  con- '  was  gone  into,  not  for  the  purposes  of  this  day, 

ndencc    in  the  assertion  of  Dr.  Lynch,    or    but  only  to  lie  empluycd  on  some  other  occa* 

whether  he  wished  to  palm  on  the  wurld  as  a  |  sion;  and  therefore  Itiat  you  may  be  relieved 

conviction  of  his  own,  tiiat  which  in  f.ict  did  nut '  from  that,  I  will  suppose  for  a  moment  that 

exist  in  his  mind  ?    Gentlemen,  in  that  view    the  book  had  actually  been  sent  out  into  the 

of  the  case,  take  this  publication  intu  your  '  world  with  an  advertisement,  signifying  that 

hands,  and  then  say  whether  you  believe  that    it  came  from  the  author;  1  will  suppose  tlut 

colonel  Draper,  with  these  mutivcs  that  have    no  unc  cf  these   books  had  ever  proceeded 

been  attributed  to  him  by  my  learned  friends :  fnnn  that  author,  as  that  advertisement  pur- 

on  the  other  sidr,  or   with   tho^^c   motives   I  ■  purtcd  ;  and  if  any  such  thing  is  supposed  to 

have  attributed  to  him,  issued  the  ]ublication,    Imve  been   dune  by  colonel  Draper,  it  would 

which  undoubtedly  forms  an    iii;;ieditut  in    b'  lit  il  should  be  iniiilc  the  subject  of  inves- 

your  judgment,  because  the  wiinlf  (jntstiuu  i>,  '  ii^..lii»u  :  I  hope  1    am  speaking  to  persons 

wiih  what  motives  he  published  the  buuk  nuw    not  aware  of  itny  >u"h  fact,  and  that  no  milJi 

before  you?     Do  not  im:igiuc,  f<<r  a  muuiciit,    fart   l;:is   reaciied   ihcir  knowledge,   becau:>c 

that  I  am  cuntcndins:;  thai  thi>  i^  not  a  pub-     Mich  a  fact  as  tl;i<!>  is   utterly  and   solemnly 

licaliun  of  colonel  Draper.    I  .^hould  be  w:i>t-    denied  by  the  gcntiemun  whose  conduct  1  am 

ii^a '^'y  ^^''^'^t"*^^^ '^ii'l  }'(^*>'^y '^^i^l  i^^^i^'*'!'^*!^^'  dciending,  but  huwevcr  it  dues  not  appear 
ing  myself,  if  I  were  to  c^ill  the  fact  ot  publi-  '  to  me  to  have  been  material  to  the  present 
cation  in  qiir  siion.     But  a  word  on  that  sub-    eontcst. 

ject.  I  cannot  say  it  striken  me,  that  the  evi-  Gentlemen,  the  puri>nse  of  the  present  day 
flencc  goes  to  show,  that  after  the  Court  had  is,  that  you  .should  ^ay,  wjielher  this  publi- 
intimatcd  its  opinion  of  the  publicatiun,  cation  is,  as  it  lus  been  insisted,  a  libel,  and 
colonel  Draper  ever  sanctioned  the  sale  of  ■  whcliicr  it  ha^  been  ushered  into  the  world 
one  single  copy.  The  le.««timony  of  the  man  with  the  motives  ascribed  to  colonel  Draper; 
who  soldit  neccbsaiily  ccines  unttcr  bu^picioiia  ,  and  I  beg  you  will  not  suppose  the  question 
circumstances ;  1  du  not  mean  by  that  to  re- :  to  be,  whether  the  book  has  been  published 
ilect  on  him,  but  his  te^linlo^.y  mu>t  be  e.\-  .  by  colonel  Draper;  I  am  ready  to  admit  that 
amined  carefully  ;  and  if  you  look  at  his  situa- '  fact  ;  but  1  deny  the  motives  which  have 
tion,  you  will  see  that  he  was  the  vender  of  ■  been  ascribed  to  colonel  Draper  on  the  part  of 
that  book,  and  that  he  was  interested  in  all  the  prosecution,  in  sending  that  publication 
those  copies  which  he  says  he  sold,  and  was  into  the  world  ;  and  on  that  I  trust  I  have 
only  excused  from  a  prosecution  hinij-eif  by  not  misconducted  myself,  in  saying  what  I 
giving  up  tlie  author.  And  therefore  he  have  said ;  and  with  this  I  beg  you  to  take 
conies  bclore  you,  thinking  he. has  done  what  i  the  ca^e  into  your  consideration, 
he  has  done  under  the  inimcdiale  directions.  Though  colonel  Draperdoesnotcall  witnesses 
of  the  author;  b«it  I  think  you  will  find  |  to  the  facts,  it  does  appear  necessary  to  call  wit- 
that  all  liis  leslimony  amounts  in  ilus  that  ncsscs  to  •'how  that  he  is  not  a  man  to  be  guilty 
he  had  received  (»ii-iually  inslruetions  le  vend  of  publishing  to  the  world  any  tlung  which  he 
the  pamphlet.    There  canbe  no  doubt  of  that;    did  not  believe  at  the  time  to  betnic.     1  shall 
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therefore  call  a  number  of  most  honourable 
and  respectable  gentlemen,  and  ask  them 
what  they  think  of  the  character  of  colonel 
Draper.  They  shall  be  asked  whether  or  not 
he  IS  a  man  who,  from  their  long  and  inti- 
mate knowledge  of  him,  in  their  judgment 
would  be  capable  of  ushering  into  the  world 
a  publication  as  tnie,  which  he  at  the  mo- 
ment believed  to  be  untrue. 

Gentlemen,  with  these  obsenrations  and 
the  examination  of  the  witnesses  I  hare  ad- 
verted to,  I  shall  leave  the  case  for  jour  in- 
vestigation, only  hoping  that  the  defence  of 
this  eentlcman  (I  trust  I  am  not  in  the  habit 
of  alludiog  to  such  an  inconsiderable  indivi- 
dual as  myself)  may  not  have  suffcrDd  by 
coming  very  lately  into  my  bands  in 
consequence  of  circumstances,  but  for  the 
existence  of  which  it  would  have  been  laid 
before  you  much  more  ably. 


EVIDENCE   POn  TOB  nEFENDAKT. 

Sir  Stephen  ColtrcU  sworn. — examined  by 
Mr.  Marryai, 

I  believe,  sir  Stephen,  you  have  the  honor 
to  be  clerk  to  the  privy  council  f^l  am  one 
of  them. 

How  long  have  you  been  acquainted  with 
the  defendant,  colonel  Draper? — From  his  in- 
fancy. 

You  were  acauainted  witli  his  father,  before 
you  knew  him  r — I  was  in  habits  of  much  ac- 
quaintance with  his  father  upwards  of  thirty 
years. 

Have  you  had  an  opportunity  of  judging 
intimately  of  his  feelings? — I  think  I  have. 

I  would  ask  you,  sir  Stephen,  whether  you 
think  him  capable,  or  incapable  of  publishing 
any  tbin^  he  believed  to  be  untrue  f—1 
should  thmk  perfectly  incapable. 

Of  publishing  any  thing,  of  the  truth  of 
which  he  was  not  quite  convinced  ? — I  should 
think  certainly  not. 

The  Right  Hon.  Robert   Earl  of  Gronenor 
sworn. — Examined  by  Mr.  Dauncey. 

Mr.  Attorney  General, — My  lord,  this  is 
evidence  to  cliaracter,  and  not  to  facts.  I 
hope  your  lordship  will  think  it  a  case  in 
which  I  ought  to  reply  ? 

Lord  EUenborough, — I  shall  not  resist  your 
claim  to  reply. 

Mr.  Dauncey. — I  should  have  been  very 
much  obliged  to  the  attorney-general,  if  he 
luu)  had  the  goodness  to  inform  me  diat  he 
intended  to  make  a  reply  before  I  called  any 
witnesses. 

Lord  EUenborough, — ^We  shall  consider  it 
*^licn  the  time  comes  for  him  to  exercise  it; 
perhaps  it  is  now  premature ;  at  present 
you  will  go  on. 

Mr.  Donnrcy. -*Pray,  lord  Grosvenor,  how 
long  bcvc  you  been  acquainted  with  coloiiel 
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Draper?-— I  think  some  years;  aix  9t  seven 
years. 

Does  that  acquaintance  lead  you  to  believe 
that  colonel  Draper  is  capable  of  publishing 
as  true,  a  thing  he  knows  not  to  be  truef— 1 
have  always  held  colonel  Draper  to  be  a  man 
of  great  rectitude,  verv  easer,  xealoiit,  and 
extreme  in  his  personal  zeaion  all  occasions 
in  the  cause  or  his  friends;  and  I  am  also 
very  much  convinced  in  this  case,  if  he  has 
shown  any  thing  like  an  ovei^slepping,  it 
roust  have  proceeded  from  his  honourable 
feelings,  ana  his  indignation  at  what  he  con- 
sidered to  be  unmerited  aspersions  on  the 
character  of  his  friend,  general  Picton. 

May  I  tako  the  liberty  of  repeating  the 
question — whether  his  character  being  such 
as  you  have  described,  you  think  he  could 
send  into  the  world,  a  publication,  pretending 
to  have  credited  it,  and  which  at  that  moment 
he  disbelieved  ? — No,  sir. 

The  Right  Honourable  John  Chriitopher  Lord 
Viscount  Donne  sworn.— >£xamined  by 
Mr.  Marryat, 

Your  lordship,  I  believe,  has  been  long 
acquainted  with  colonel  Draper?— Yes,  sir. 

About  what  length  of  time? — Since  the 
year  1795. 

Has  your  lordship  bad  an  opportunity  of 
judeiog  of  his  principles  and  conouct? — ^les. 

^m  the  means  you  have  had  of  judging 
of  these,  do  you  think  him  capable  or  inca- 
pable of  publishing  any  statement  of  facts  of 
the  truth  of  which  he  was  not  fully  con- 
vinced ?— Perfectly  incapable. 

Lord  ElUnboroit^h,'^\QVL  offer  this,  I  take 
it  for  granted,  in  mitigation;  because  as  to  the 
nature  of  the  crime  ■ 

Mr.  Attorney  General, — My  lord,  I  did  im- 
derstand— 

Lord  EUenborough, — I  cannot  suppose  you 
to  mean  it  for  any  other  purpose  than  as 

foing  in  mitisation  of  punishment.  It  cannot 
e  considereS  as  an  answer  to  that  wliich 
would  be  destructive  of  the  fame  of  every 
person  in  society.  It  cannot  be  offered  in  the 
shape  of  a  defence.  Good  God !  because  one 
man  says  a  thing,  and  because  I  may  believe 
what  he  says,  am  1  at  liberty  to  disseminate 
it  all  over  the  world  ?  there  is  no  colour  for 
it.  I  receive  this  for  the  purpose  of  mitig^- 
tk)n  of  punishment. 

Mr.  Dauncey, — Undoubtedly  the  way 

Lord  Ellenborough^^U  the  fact  of  pub- 
lication were  doubtful,  and  if  it  were  referred 
to  a  man  who  bad  such  a  character  given  to 
him,  this  would  be  evidence  tojgo  to  the  jury  in 
answer  to  the  charge,  and  in  that  way  it 
wouM  be  roost  material.  But  here  you  do 
not  dispute  that  fact 

Mr.  Dauncey,^l  admit  the  fact  of  publican 
tion,  undoubtedly.    I  cannot  but  admit  it   ' 
Lord  £Uenbonmgh.-^A^tm\tmg  it  to  be 


not  kdd  ■  vordi  I  hm  only  diracted  m;  ob> 
NrvsliiNii  to  whit  wen  ItM  MippoMd  motiTM, 
which  I  ooDcciTe  to  be  inicpwmbly  eoDnected 
with  tbt  charge  nude  igBlmt  rolonel  Dnper ; 
and  it  i>  to  the  notivei  u  this  cue  that  I  call 

Loid  EUtnbarcMfk.—Tbt  lut  fitneu  laid, 
I  have  been  aniuaintEd  with  lum  lince  179^ 
and  Aon  the  meana  1  liave  had  uf  judging  or 
hit  priDciplca  aad  eonduct,  I  think  him  ner- 
htUj  incapable  of  publiMiitig  aoj  thmg  whicb 
1m  did  not  believe  to  be  true. 
GoKta]  KmoUjt  [claiioiug  to  be  Ear]  or  Ban- 
^T*]'   ■worn.  —  Eiamioed    by   lit. 

Lord  fianburj,  I  betien  you  are  in  the 
mna  regiDUit  of  guanU  with  coloDel  Onper } 
— Yea. 

How  kog  ban  you  baan  acquainted  with 
himf— Hoat  intimately,  from  bu  coming  into 
Ibaguardi. 

How  many  yean  ii  that  ago  f— It  ia  about 
a  yean  agp,  or  perhaps 


Have  you  had  an  opportimiij,  during  that 
time,  of  forming  an  opiuioQ  of  his  conduct  and 
ivincipte^ ! — A  niotl  tliurougli  upporlunily. 

Ur.  Attonu}/  General. — My  loni,  I  Rally 
ihiak  I  ought  not  to  suflbr  quettioos  to  be 
put  aa  to  die  fteliogi  and  principles  ofa  man 

Lord  Elkuborotigli.  —  I  cannot  receive  it 
at  having  any  operation  with  rcrcrcQce  to  llie 
verdict,  but  I  can  receive  it  in  mliigalion  of 

fiunlihmeut.  Thoueb  I  am  to  pcrlonu  my 
unction  here,  name^r,  to  explain  to  the  Jury 
the  >um  and  substance  of  (be  evidence,  and  to 
give  them  my  opinion  of  the  libel,  jret  that  on 
which  the  Court  properly  ffm  judgoieni, 
comprehends  matter  lliat  may  be  introduced 
by  affidavit ;  which  in  this  case  will  be  un- 
iMOHaary,  because  it  is  now  sworn,  and  will  be 
apnlicable  only  in  mitigntion  of  puni»hmenl. 
It  is  in  that  view  only  that  I  receive  It ;  if  i 
wtre  to  receive  it  in  an^  other  view,  I  slii>uld 
be  guilty  ofa  brciich  ol  my  duty. 

Ur.  Dauncty.—HIy  lord,  ai  I  wish  to  be 
understood  in  tills  case 


*Tbc  House  of  Lords,  March  flih  1813, 
resolved,  that  the  pelitioacr  had  not  made 
guud  his  cbini  to  lh«  earldom  of  Banbury. 


Lord  Ellei^ortmgk.~lf  this 
oBered  asapplicabrc  to  the  isiu 
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true  that  he  believed  it,  doos  that  repel  the 
crime?  Butlwill  takeit  down,  because,  b^ 
baving  a  minute  of  their  eiidenca  on  my 
notes,  it  will  prevent  the  nereaaily  of  making 
•ffidaviia.  But  I  muU  take  care  u  what  way 
it  ii  undentood,  for  it  wauld<be  ahaking  the 
feundation  of  the  criminal  law,  if  I  were  Ia 
receive  it  in  any  other  way  than  in  mitigation 
ofpunuhmanl. 

Hr  Dittany. — Your  lurdibip  will  take  it 
in  anv  view  in  whkb  veu  think  It  matetial. 
On  the  iubjecl  of  the  libelloos  matter  I  will 


this  evidence  were 
.  it  wouM  be 
proper  to  reki  St  it.  Because,  it  has  over  and  over 
been  solemnly  decided  by  the  Court  that  do 
such  matter  as  that  the  defendant  heard  the 
slander  from  aoolher  penon  and  believed  it 
to  ba  true,  is  a  defence.  And  I  am  very  much 
afraid  thai  my  anxiety  not  to  eicluile  culoncl 
Draper  from  the  means  of  proving  that  whieli 
may  be  felt  by  him  to  be  materiario  a  certain 
estent,  may  counteract  the  discharge  of  an 
important  duty.  I  shall  endeavour  to  pre- 
vent tiiat  efieci,  but  1  do  not  recollect  ttiis 
having  been  dune  before. 

Mr.  Daaany.— I  only  oSer  it,  as  I  sw)  be- 
fore, to  the  motives  ol'the  parly. 

Lord  Blleiiboro¥gk.—-ne  Cobbler  of  Mei- 
aina  thought  he  had  good  motives,  and  that 
ha  had  a  good  conscience,  when  he  went  oai 
and  shot  every  man  whoie  principles  Ite 
tliought  were  inimical  to  the  goveTument,yet 
he  was  held  to  be  a  murderer. 

Mr.  Altomq  Cnermt.  —On  the  ground  on 
which  they  support  this  evidence,  I  object 
toiL 

Lord  Elt€nior<mfh.—l  am  not  authorited 
to  publish  to  the  world  a  libel  of  the  grosEcst 
nature,  because  somebody  may  liave  told  it 
me,  and  1  believed  it.  Acmding  to  the  jtale 
ofa  man's  credulity,  he  may  or  may  not  be- 
lieve a  report.  Many  men  believe  what  others 
do  not;  but  itcanfacnojuuiiicalion  lhalsa»- 
ther  man  was  the  original  author  of  it,  nod 
that  the  republisber  believed  it  to  be  true. 

Mr.  DauHffy. — Toiir  lordship  has  deeidnl 
what  shall  become  of  thia  evidence,  and  they 
'  ive  objected  that  It  is  Dot  to  be  received  m 

lord  FMcnhorotigh. — I  receive  it  for  one 
irpose,  ID  nave  the  expense  and  trouble  of 
•king  alfKlavits  in   miligalion  of   punitb- 

Mr.  CurrtKp. — ]  should  nut  liave  attempted 
oflrr  a  woni,  but  fur  the  sake  of  the  pre> 


Mr.  Garran. — I  objert  toils  being  icceived 
at  all  in  tliis  stage  of  the  procenlinga. 

rd  £ltenbtin)ygh. — The  genllcaien  may 
I,  and  Oder  this  evidence  on  the  gruiirHll 
Slated,  i.  c.  to  supply  the  place  of  affi- 
davits hereafter. 

Mr.  Gorrwc.— It  is  perfectly  new,  my  ton): 
the  difRcully  that  presents  itself  in  this :  the 
Court  inay  receive  this  evidence  in  mitigatiou 
of  punishment,  but  Ihc  jury  have  nothing  to 
Jo  with  it.  The  jury  ought  not  to  have  heard 
it  J  forletihem  take  all  the  pains  they  can 
not  to  attend  to  it,  yet  it  is  impossible  to  say 
that  it  may  i>ut  have  some  influence  upon 
tlicit  Diiiids  iu  the  discliurge  of  theit  duty ; 


1081J 


Jbira  lihd* 


A.  D.  mti. 


[1089 


but  suppose  this  to  be  admissiblo  io  mitigiitioii 
of  punisbmenty  the  Court  cannot  now  rec^Hrei 
it,  because  what  Mr.  Dauncey  states,  is  most 
distinct ;  it  is  not  whether  he  is  to  be  tUcen 
to  be  a  man  of  character  and  veracity  on  th^ 
testimony  of  officers  of  the  highest  rank  and 
character ;  he  does  not  content  himself  witU 
that ;  but  bif  otject  is,  to  draw  fVom  these 
noble  and  respectable  witnesses  their  sentU 
ments  as  to  the  fulingi  and  principles  of  this 
gentleman — Whether  thev  believe  him  capa^ 
Die  or  incapable  of  miblisning  that  which  he 
does  not  believe  to  oe  true.  My  lord,  I  ap- 
prehend that  must  affect  the  verdict;  you 
cannot  receive  it,  because  it  goes  to  the 
Terdict 

Lord  ElUuhoroufh, — It  does  not  go  to  the 
verdict,  but  in  mitigation  of  punishment  Do 
not  let  it  be  understood  that  it  is  in  contra- 
vention of  the  facts  that  this  evidence  Is  re- 
ceived. It  is  only  to  character,  and  not  in 
contravention  of  the  facts. 

Mr.  BairacQf^— In  giving  evidence  to  the 
ebaiacler  of  a  man,  may  it  not  be  asked,  wh«- 
Iher  in  the  judgment  of  tha  witaeis  he  is  ea* 
pable  or  incapSble  of  the  aels  imputed  to 

Mr.  OiafT0V.*-EYidenoe  to  general  cba- 
fieter  would  be  receivable^  and  his  lofdihip 
would  itceive  it. 

Mr.  Dfliwfliy.— I  do  not  mean  to  «et  mv 
CKperience  against  Mr.  Oarrow's,  but  I  think 
you  very  frequently  hearqnestiona  of  that  lort 
asked  oT  witnesses  to  character. 

Mr.  Mariyai  [to  the  Witness].— My  k>rd,  b 
colonel  Draper  a  man  capable  or  incapable  of 
publishing  that  which  he  does  not  believe  to 
be  true? — I  should  not  suppose  so  from  the 
knowledge  I  have  of  him  as  a  fric»d.  I  re* 
spect  him  as  an  officer  and  a  ^tleman.  In 
a  more  remote  connection,  it  is  impossible  for 
roe  to  think  he  would  deviate  from  the  truth 
in  the  saoallest  d^^ree  under  any  pietenct 
whatever. 

[Sir  George  Ludlow  wte  called,  but  did  not 
attend. 

M%jor*general  sir  John  Stewart  was  next 
callea,  but  did  not  attend.] 

Sir  Samuel  Hooif,  K.  B.  sworn.— Examined  by 

Mr.  Ikaiicey. 

Sir  Samuel  Hood,  how  long  have  you  known 
colonel  Draper  ?— I  have  known  colonel  Dra- 
per since  the  year  1809. 

Did  you  know  him  when  you  yourself  were 
commander  at  Trinidad?— I  did. 

From  the  knowledge  you  have  of  him»  is  he 
a  person  who  would  give  to  the  world  any 
thing  as  a  fact  which  he  believed,  when  in 
truth  he  did  not?— No;  I  do  not  think  he 
would. 


General  Mannen  iwom.— Etamined  by 
Mr.  Manyai» 

I  believe,  general  Maanefe,  you  are  in  the 
Guards? — ^Yes. 

Ilow  k>ng  have  you  known  colonel  Draper? 
—From  the  time  he  was  page  to  his  ma- 
jesty, and  afterwards  when  hd  came  into  tha 
Guards  I  became  more  Intimate  with  him. 

How  long  have  you  known  him  P — I  do  not 
exactlv  kaow.  We  have  lieen  veiy  intimate 
since  he  came  into  the  Guards. 

Is  he  capable  or  incapable  of  publishing 
that  as  true,  which  he  does  not  befieve  him- 
self ?-^Perfectly  incapable. 

James  Dawkintf  esq.  sworn. — Examinad  by 
Mr.  Marryat. 

Mr.  Dawkios,  how  long  have  you  kaowo 
colonel  Draper  ? — ^Twelve  years. 
^  From  the  knowledge  you  have  had  of  bim^ 
nr,  during  that  time,  would  he,  in  your  ju^ 
ment,  give  to  the  world  a  publication,  the 
truth  of  which  he  did  notbelieve?— I  con- 
ceive not  He  is  a  man  of  strict  honour  and 
A  ^^  gentleman-like  man. 

Gooeiml  Bmtn  swoni^— Eamined  by 
Mr.  Afarryof. 

You  are  in  the  Guards?— Yes. 

How  long  have  you  been  acquainted  with 
colonel  Draper?  — Seventeen  or  eighteao 
years. 

Have  ^  been  intlmatelv  acquainted  with 
lum  dunng  that  time? — Puticohtfly  so.  I 
have  been  myself  upwards  of  thirty  years  m 
the  third  regiment  of  Guards. 

In  your  jtragment  of  him,  is  be  capdUe  or 
incapable  of  giving  to  the  world  a  puuUicatioD 
the  truth  of  which  he  himself  diabelieved  ?-«- 
No :  perfectly  incapable. 

Oeneial  I«M  sworn.— Eiamlned  by    ' 
Mr.  Damncey.  ^ 

General  Leigh,  how  long  have  you  knowB 
colonel  Draper? — ^Fnim  atey. 

From  your  knowledge  €i  hkn,  do  you  be* 
lieve  him  capable  of  giving  to  the  worid  a 

Sublication,  the  tnith  of  which  he  himself 
isbelievesr — I  believe  him  perfectly  ineap- 
ableoftbat. 

Mr.  DeaiMtfy.— I  have  done. 

Lord  EUenkarougk. — ^Having  been  asked*  I 
thing  the  attorney-general  haa  a  right  tora- 
ply,  if  he  chooses  to  eiercise  hia  privily. 

alFLT. 

Mr.  Attorney  Gesfr0iL--Gent]emao  of  the 
Jury;  I  rise  under  aiqgylar  drcunsetaneea. 
If  my  learned  friend  bad  called  witnesses  to 
thecharacter  of  oolooel  Dn^per  in  the  way  in 
which  such  witaeasea  can  only  be  called  with 
any  effect  at  a  trial  at  Nisi  Pnus:— if  he  had 
asked  the  witnesses  whether  they  thought 
colonel  Draper  was  likely  to  publish  a  libel, 
I  should  not  have  risen.    That  would  have 
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been  IcEjkl  evldencr,  becmuM,  when  the  ficl 

thmt  the  libel  had  been    publiiheil  bj>  ihe 

dercDdant  is  controvertible,   tlic  prrbabilily, 

tram  the  previou*  chancier  or  ihc  deleDdapl, 

that  he  muat  or  must  not  have  publiihed  it,  ,       , 

Mishttobe  tmkcn  into  coniideration,  llie  fact  i  groia  libel  ■<■■  »■•>  >»,-~.  . 

being  itself  in  doubt;  but  here  the  lacl  uf    toJcralwJ,    even   if   he   were 

publication  it  admitted,  and  the  evidence  of 

Ihc  witnesses  whom  my  friend  has  called,  if 

we  liad  failed  to  tubsluiLiato  ttie  fact,  goes 

completely  to  cure  such  defect  in  out  case. 

At  tiic  time  Ihey  tell  you  colonel  flrapcr  is 
not  likelyto  publish  thai  «hich  Ir  ' —  —• 


[10S4 


man  ovsr-  leakiu*  for  his  frieuds,  a  man,  who 
wishes  to  deliver  his  frieuds  from  accuiationi 
that  are  broiiRlit  agajust  thcRi,  because  he 
nhooses  to  think  that  any  person  is  an  aecu- 
ur.  therefore  to  publish  to  the  world  ■ 
'I  accuser!  Is  thia  lo  be 
in  accuser  of 

fe'nerai  PictonV  put  why  do  I  say  accuscrF 
would  not  degrade  him  tii  that  situation 
because  Mr.  Sullivan  never  has  been 
pneral  Picton's  accuser.  He  >iu  never 
ulteced  a  word  against  general  Piclon ;  be 
1  foot 


sdvs  that  colonel  Draper  is  a  very  cawr,  Msl-  '  ^<^^  ofencc  that  acciisaliona  wcr«  brougjn 
ousraao.  and  likely  to  ovcr-slrp  the  line  of  against  general  I'iclon  by  others,  and  he«uie 
I  his  fancy  and  warm  iinaginattan  led  him  lo 
suppose  a  fact  that  never  cxisied,  namoly.lhst 
Mr.  Sullivan  hail  dulivcred  or  had  sent  out 
private  inslructlQiis  tu  culoncl  FuUarLnn ;  it  is 


moderation- 

Jiord  EtUnberoufk—A  very  eager  man. 
Mr.Daanwy.— And  ifhe  had  overstepped— 


ilr.  Allomty  Genrral. — And  that  if  he  had     therefore  crnlended   that  colunel  Draper  is 


^.jrslepped  in  the  present  inslance  the  li  ._  ,._ 

of  moderation,  it  must  have  proceetled  fmni  mg  of  Air.  Sulli 

linnourable   feelings',   &c.      The   probability  i  addicts  so  black  and 

aritn  from  that  evidence.     " *  "■"' 


juslifiablc  in  publitliing  tbis  liltnl,  and  in  say- 

r  .1.  c.ii: —   >.  i_  ...1,3,  language  shall 

■dly  a  tyrant?" 
For  what  reason  ?    I)ccau>c  the  credulous 


which  thing  whether  lie  did  it  or  not.  is  not 
in  controversy;  for  it  is  admitted  that  be  has 


■how  that  he  was  likely  to  do  the  thin{(>     ual  of  colonel  Draper  for  his  friend,  g 

' ......  i!j  :.  .  I'icion,  for  he  can  lind  no  other  cictnc,  lea 

liim  lo  suppose  what  he  has  now  publidwd, 

.       .     I  *bat  when  the  conmiissioncrs  were  sent  out. 

Now,  my  reason  for  exercising  my  right  is,  |  Mr.  Sullivan  sent  out  privateinitriicti.ons  with 
because  I  have  heard  doctrines  propagated  by     Mr.  Fullarton,  fnrtlie  purpose  of  undermining 

my  fiiend  that  ? '■-'■- ' — ''     '" ' "-" — '■ "-=- 

«pon  by  any  man, ,  —    -  ,.,_ 

on  his  lordship  lo  say  whether  these  doctrines  ,  ^ai  this  is  tl.e  defence  glfernl  to  be  n 

are  or  are  nol  to  be  uttered,  and  to  use  the  " 

language  of  the  defendant  in  the  libel,  whC'  i  nc  ueiicvcu  im^  lu  ud   nm-,  Lji.-ir,ui 
Iher  the^  ouehl  not  tn  be  nipped  in  the  bud.      justified  in  publishine  ii  to  the  world. 

My  friend  attempted  to  argiie  as  if  I  had  \  Hiving  a  tlrirt  right  lu  reply,  I  would  i 
rested  my  case  on  the  question,  whether  colo-  i  sufTcr  such  difCtriiiof  to  be  «tdlcd  in  a  court 
nc!  Draper  believed  the  fact  that  he  imputed  ,  jubtice,  wilhuut    Ihc    strunpi'it    rcprobati 


to  Mr.  Sullivan ;  and  he  was  reiriy  to  join  Suppose,  grnllcmen. 
issue  with  iiiP  on  that  point,  on  which  he  I  your  nei<nilH>urhood 
would  have  you  liclievc  I  had  put  the  case. 

Tx>rd  Kllrnbonmgh. — I  nm  surprised  to 
hear  tliat  stated,  became  the  contrary  is  the 
Iscl. 

Mr.  Duunr/i/.—l  never  staled  thnt  which 
is  now  iuipiiicd  to  iiic  by  the  attomry-ge- 


Mr.  Altaraiy  Ccneral. — I  know  not  so 
arirnl  an  ndvorate.  He  argiied  aa  if  I  had  put 
the  rase  on  lliat  ground,   for  he  lusuiiicd  it. 


I   that   j 


311  nd,   and    : 


»ued    ' 


id  been  ty  me  puf  on  that  gi 
Gentlemen,  a  mare  dangerous  doctrine  was 
never  uttered  in  a  court  of  juslice,  by  anv 
advocate  at  the  bar.  In  defence  uf  sucli 
a  publication.  That  the  author  of  a  liliel, 
however  false,  however  malicious,  however 
monslrous,  however  degrading  to  tne  charac- 
ter of  the  man  upon  whom  it  is  written,  is 
to  go  free  because  forsooth  lie  believed  it  to 
be  true !  ^Vhat !  is  a  credulous  man,  dis- 
playing a  character  like  that  which  lord 
Grosvenor  lias  given  uf  colonel  Draper,  a 


juld  be  filled  with 


ifimoui  r 
^..     _  1  soy  to  another 

third  (wrson  had  eommitlrd  a  rob- 
bery, would  tliut  juslify  the  person  to  whom 
that  com munica lion  wu>>  made,  in  publishing 
it  lo  the  world?  If  llii;  drntrine  could  be 
supposed  to  prevail,  we  should  have  s 
of  libellers.    The  world  v 

I  shall  not,  however,  abuse  the  right  of 
reply,  but  conlciit  mvscif  with  these  few  ob- 
senations,  ami  shnll  submit  entirely  to  bis 
lordship  whattfl'ei-t  this  evidence  of  character 
which  has  iiecn  given,  ought  tu  have  in  a 
couil  of  juslice. 

Ixird  TMrnUirpuph. — Gentlemen  of  the 
Jury ;— This  ii  an  intbrmaliuu  aguin^t  iieule^ 
nant  colonel  Draper  i'ur  a  libel  on  the  cliarac- 
lerofMr.  John  Sullivan,  who  was  lately  an 
under  secretary  i.f  slulc.  Mr.  Sullivan  in  bis 
evidence  siatnl  that  he  was  under  secretary 
of  slale  at  the  time  lo  which  this  publication, 
which  is  charged  to  be  libellous  relets;  and 
this  supports  that  uveruieut  in  llie  iDfurmL- 
tion. 
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fir  a  lAJbd. 


A.  D.  iao7. 
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It  is  my  duly  lo  slatG  (what  in  mjF  opinion 
no  man  can  doubt)  that  this  publication  is  not 
only  a  libel,  but  a  libel  of  a  very  gross  dc- 
scnptioo.  The  fact  of  publication  is  admitted. 
Indeed  there  was  no  necessity  for  the  admis- 
sion,  and  it  does  not  liivour  in  any  manner 
tlie  case  of  the  defendant,  because  the  fact 
was  completely  proved  by  Budd  the  pub- 
lisher. ' 

Budd  was  the  person  employed  to  publish 
an  edition,  consisUng  of  five  tiundied  copies  at 
leastf  and  by  the  mIc  of  which  he  dierived 
considerable  profits.    After  it  had  been  pub- 
lished, an  intimation  wasciven  by  Mr.  Frog&tt 
that  it  was  a  libel  on  w.  Sullivan,  he  rnlr. 
Frngatt)  applied  to  Budd  to  stop  the  publica- 
tion, and  Budd  communicated  that  intimation 
to  the  present  defendant,  colonel  Draper. 
Now,  as  to  the  expressions  which  he  has  used 
in  this  book,  of  which  there  are  so  many  of 
an  irrilable  nature ;— If  there  had  been  one  or 
two  ardent  expressions,  which  the  author  had 
used,  in  the  aosence  of  that  prudence  which 
ought  to  have  governed  his  pen,  when  speak- 
ing of  the  conduct  and  motives  of  others,  one 
would  have  tliought  that  the  intimation,  that 
this  was  considered  by  Mr.  Sullivan  as  a  libel, 
would  rather  have  tended  to  bring  him  back 
to  reflection — that  he  would  have  attended  to 
the  suggestions  of  the  publisher,  and  stopped 
the  publication;  but  instead  jf  that,  when 
colonel  Draper  understood  that  the  wound 
was  felt  by  Mr.  Sullivan,  ho  onlers  that  the 
publication  should  continue,  and  for  one  week 
afterwards  it  was  continued.    Now,  I  ask  if 
colonel  Draper  is  capable  of  comprehending 
the  meaning  of  his  own  words,  was  not  that 
order  to  continue  the  publication  iNo/iciom,  in 
the  ordinary  sense  of^  that  word  ?    Can  any 
man  who  applies  his  reason  to  the  subject, 
say,  when  a  person  has  published  that  which 
is  grievously  injurious  to  the  character  of  an- 
other, and  the  author  receives  notice  that  it 
will  be  made  the  subject  of  prosecution,  that 
to  order  the  publisher  to  go  on  selling  it,  was 
not  malicious?    And  however  hi^h  a  charac- 
ter this  gentleman  may  have  received  to-day, 
I  venerate  the  character  of  a  man,  who  yields 
obedience  to  the  law  of  the  land  and  respects 
the  feelings  of  his  fellow  subjects,  more  than 
that  of  a  man  who  j^ocs  on  to  repeat  the  inju- 
ries he  has  committed.    It  continued  to  be 
published  to  a  period  about  which  there  is 
some  little  doubt ;  whether  it  stopped  at  the 
time  of  the  application  being  made  to  this 
court  or  not,  seems  to  be  somewhat  doubtful ; 
the  witness  wavered  on  that  subject.  Taking 
it  in  the  most  favourable  Kght,  we  may  as- 
sume that  he  continued  the  publication  as 
long  as  he  thought  it  prudent  to  do  so ;  but 
gentlemen,  up  to  that  period  of  time  consider- 
able industrv  seems  to  have  been  exerted 
(though  we  do  not  see  how  often  it  was  adver- 
tised, there  were  some  directions  ^ven  about 
advertisine)  in  order  to  increase  the  circulation 
of  the  booK  so  pubUi^ed. 

The  question  is,  whether  this  attack  upon 
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Mr.  Sullivan  fur  hit  conduct  as  under  secre- 
tary of  slate  be  a  libel — whether  it  be  of  a  ca- 
lumnious nature?    It  is  an  allegation  in  the 
information  that  he  filled  the  office  of  under  se- 
cretary (lord  Btickinghamshire  being  principal 
secretary)  of  state  for  the  colonial  department 
at  that  p>articular  period.    And  I  think  that 
in  this  case  a  degree  of  fairness  and  liberality 
has  been  shown  on  tlie  part  of  the  prosecu- 
tion, which  seldom  occurs,  I  allude  tu  the  pre- 
sentation of  the  prosecutor  for  cross-examina- 
tion.   I  think  that  the  bringing  forward  Mr. 
Sullivan  shows  a  great  degree  oi  confidence  on 
the  part  of  tlie  prosecution.  This  (or  indeed  any 
other)  question  might  have  been  addressed 
to  that  gentleman:  Did  such  a  conversation 
pasB  between  Dr.  Lynch  and  you  as  he  hafi 
sworn  to  in  his  aflSdavit?    The  conduct  of 
the  prosecutor  has  thus  given  the  defendant 
an  opportunity  of  extracting  the  trulli,  if  he 
had  been  disposetl  to  avail  himself  of  it.    I 
forget  for  how  many  months  this  trial  has 
boMi  put  off,  for  the  purpose  of  affording  an 
opportunity  to  Dr.  Lynch  to  conic  over  to  tliis 
Country,  who,  when  he  had  come,  as  it  ap- 
pears to  me,  would  have  been  able  to  say  no- 
tbuig  applicable  to  tlie  issue  of  guilty  or  not, 
but  only  whether,  in  point  of  fiict,  a  conversa- 
tion of  the  sort  stated  had  passed  between 
Mr.  Sullivan  and  him.    But  is  it  to  be  en- 
dured, tliat  if  A  says  to  B  any  thing  caliimni- 
ous  of  C,  B's  mouth  is  iinmcdiately  to  be 
opened,  and  he  is  to  publish  it  all  over  tlic 
world,  merely  because  lie  has  heard  it  from 
another  person  ?  A  man  may  be  thus  accused 
of  the  most  abominable  crimes,  whoso  sitiia- 
,  tion  is  such  that  the  publication  of  the  accu- 
sation might  ruin  him,  he  would  be  disgraced 
in  a  moment  by  the  publication  to  the  world 
.  of  a  report  which  misht  be  perfectly  un- 
founded.   But  it  is  saicT,  the  man  who  circu- 
lated the  report  believed  it  to  be  true.    That 
is  in  point  of  law  no  excuse  whatever,  and  it 
is  still  worse,  if  the  |>arty,  as  in  this  case,  luis 
put  the  calumnv  into  writing,  of  which^  al- 
though somebody  had  told  it  to  him,  he  is  the 
author  aH^uoad  koc^  being  the  person  who  gave 
it  to  the  world. 

Vou  know  that  in  a  civil  action  for  libel,  if 
the  defendant. proves  the  truth  of  the  facts  al* 
Icgedin  the  publication,  that  is  an  answer  to  i\vo 
action.  But  on  an  information  or  indictment 
if  the  defendant  could  prove  the  facts  to  be 
true,  it  is  no  defence.  And  if  colonel  Draper 
had  offered  evidence  of  the  truth  of  that  upon 
which  the  information  is  founded,  it  would 
not  have  served  him  as  a  defence ;  because 
the  law  says  that  the  feelings  of  mankind  are 
not  to  be  distressed,  the  world  is  not  to  be 
agitated  by  the  publication  of  matters  of  a  de- 
famatory and  irritatins  nature,  which  toufc 
the  spirits  of  men,  ana  lead  them  to  acts  of 
violence  arainst  each  other.  Even  if  it  wck 
true,— -and  there  is  not  the  least  colour  for  bt- 
lleving  it,— it  would  be  no  warrant  for  pub- 
lishing it.  It  is  no  apology  that  this  gentle- 
man took  it  from  another.    But  even  buppos- 
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log  tin  basil  1o  lie  true,  colonel  Dtnlierlia)  a!Iitfaallrcl;  In  pronouDce  tlial  Kt.  Snlliran 
grcfttlf  dcTlited  from  propriciy  in  his  com-  liait  aticmpterllo  nndet-miDc  aod  dcsfrv;  .the 
tteoia.  It  would  lw*c  Been  hiehlT  bhiiicabk  reputation  of  that  bcx^  of  men, "  VrsecreUj, 
nujpenanlahavenndeiuchobMrrMiciis.  "  maidiousir,  and  wiihowiany  juHcaust,  pfc. 
Hod  bcaune  «  penoD  Drawd  in  tbe  commii-  "  Hinting  lo  circuble  a  report,  for  which  vm 
"  had  no  righl  nt  legitimate  ai'lhorilr,"  do 
"  tidnul  or  honourable  pretext  for'cimiUtiog 
"  Of  insinoating." 

Colonel  Draper  had  no  other  autbori^  fot 
iliia  than  the  mere  statcraenl  of  Dr.  Lj-och. 

"  This,  Mr.  SulliTan,  Is  mj  charge  asaitu 
"  jMjU.afltt  you  will  now  clear  .(.our^eTT  berofe 
"  God  and  your  country,  as  well  isjoa  can." 
Is  H  to  be  endured  that  because  s  man  inkir 
baTc  a  regard  for  his  (iiend,  and  m^  hati 
seen  thi?  letter  and  affidavit,  ^^  may  call  aoi 
of  IJR  a  tiilpril,  impijttni;  ti)  ii'  Ihc  most  iho- 
ininable  crivm  in  wetjr'Mntente  r 

"Thai  yoa  bare  «eted  irpoii!thU  Atdlfi- 
"lion,  it  U  almoit  impomble'lbrmB  tita 
"to  know;  I  do  not  MJ  yon  ImTc,  beallUe  I 
"  cannotprove  h;  butif  joti  hive  riMfi^ 
"  upon  It,  (urely  I UD  well  Aititled  ito  Mn— 


nenll^Gton,  ,     .  ,    _._ 

wvnnted  in  fnblMiitig  nch  unworthy  inai- 
muitioaB  u  ibs  book  contaibs  1 

Mr.  BulliTU,u  far  at  it  appears  hefDrc  ni, 
u  a  man  wbo  baa  dene  no  one  thing  to  call 
down  any  of  tbeae  ttinging  observations, 
which  must  be  doubly  atinging  to  tbe  feeltitgs 
.of  a  gentleman  and  a  man  or  honour,  whose 
chancier  without  pnUetion  would  be  ex- 
posed lo  an  high  degree  of  ignominy  and 
dugiacc,  and  his  feelings  to  niisei;  aod  dis^ 
Ireas. 

I  shall  now  stats  to  700  tfae  nature  of  tMs 
Kbe). 

_  TbefiiatMrtofitcootainsthelctternrDr. 
'i  to  Mr.  Gloster,  and  then  the  doctor's 


t,  (bunding  tiimseif  upon  that  tetter  and 
affidavit  "  to  coDM  forward  fend  to  answer  my 
"  question.     In  tbe  name  of  the  British  eio- 

*  pire,  in  ihenaneof  tbe  anny  that  sTippurts, 
**  aenei,  ai>d  sbeda  iU  blood  for  that  emnite, 
*■  in  the  name  ofereiT  thing  honmirab I e, just, 

*  and  hir,  do  I  call  upon  you,  John  Suliivan, 
"  esq.  to  avow  die  aatbor  of  those  lecrd  in- 

*  alniclioos.  You  aotif,  sir,  noa  come  for- 
*■  waid ;  tint  business  shall  be  no  longer  over- 

*  looked  or  forgotten:  while  I  live,  aud  havo 
*'apeiior  a  tongue,  you  shall  not  escfepc  iO' 
"  veatigation  or  notice."  Because  he  choones 
to  credit  what  Dr.  Ijnch  Is  supposed  to  have 
said,  he  treats  Dr.  If  nch  as  a  man  of  the 
highest  character  and  respectability. 

"Iwin  take  you  from  your  hidiog-ph" 


andsui 


roleclion,  be  it  where  or  who  it 
-  Hwj,  wiu  summon  you  as  on  officer  and  i 
"  genueman  lo  aTowyour  author  for  those  pri- 
"  vate instructions.  The  task  T  knowisHcrcu- 
*■  lean,  but  I  will  endeavom  to  drag  the  Cams 
"  from  hil  den.  It  is  in  vain,  Air.  Sullivan,  lu 
"  sophisticate  about  the  business :  a  disavowal 
"on  your  side  is  totally  and  utterly  ioipossi. 
"  ble,  entirely  incredible.  You,  sir,  I  am  sa^ 
•■  tisGed  wilt  never  think  of  it." 

Whether  Mr.  Sullivan  would  or  would  not, 
he  had  an  opportunity  of  aslcing,  when  that 

Sntleman  presented  himself  ou  the  floor 
r  cross-examination.  Mr.  Sullivan  mi^hl 
have  been  asked  whether  such  a  conversation 
had  ever  passed. 

"Dr.  Lynch,  I  state,  is  anxious  and  ardent 
"  to  re-assert  and  corroborate  his  affidavit 
■*  at  the  bar  of  a  British  court  of  justice." 

This  b  matter  of  mere  assertion.  '■  1  blaine 
"  and  acAise  you  in  the  face  of  your  country, 
"  and  before  that  body  of  men,  the  root  and 
"  source  of  whose  honour  and  reputation  you 
*■  have  attempted  to  undennine  and  destrov 
"  far  ever."     So  that  he  takes  on  himself 


Ivramr" 
itlnaeo,  is  it  to  be  endiiM  tttt  me Ji- 
fendani,  or  aiiy  otberpmon  iAotaU  tartow  vf 
evcrf  feefingof  mankiM^^entba  iben  IbAi- 
thesis ol the asMTlion bf  anMbfer;  mndu^ 

present  a ' — u-i  ..»«_»!_ -^^.^ 

public,"" 

of  that 

"  I  am  wdlentilM  to  lay,  andTdo'inrto 
you  Mr.  SutUvm,  that  if  you  hncactdd 


at  ■  crimihal  at  l&eVv  of'llie 
14  bin  to  be  tfUhj  oC  tit -dt 


"  upon  your  dechraUba  to  Dr.  Lynch,  ilb 
"aronolon)7oneoflbeinost(IangetbiaiSi^ 
"  in  tbe  khigikMn,  bat  that  ynu  aiM  oatto 
"  the  list  of  the  most  disgracefiil  and  atraodUs 
"  qualities,  in  the  long  and  black  calaltigue  bf 
*'  human  ^ees — I  mean,  a  dark  and  cowardly 
"malignity."  Over  and  over rrpeatinjifte 
imputation  which  a  man  of  bonour  lutdleet- 
ing  is  [east  capable  of  bearing— that  of  cowM- 

lie  DOW  supposes  that  Mr.  BulliTan  hadtxit 
acted  upon  it — "  Even  then,  Mr.  SnDirav, 
"  see  the  sum  of  yoiir  merits :  you  sought  tu 
"  ruin  a  man" — he  assumes  this  on  the  nlete 
ground  of  this  conversation,  which  he  sup- 
poses to  have  passed  between  Mr.  Sullhan 
and  Dr.  Ltnch — "  whom  I  believe  Tou  never 
"  saw,  and  who,  I  am  sure,  never  offibvdmu 
"  a  slight  or  an  injury,  in  thought,  wonf,  or 
"deed.  Now,  sir,  make  up  yow  account,  and 
"  addressyouTself,  not  lo  your  hDow  man,  bat 
"  to  the  Just,  mercifiil,  and  beneficent  Betpg, 
"  who  sees,  and  through  his  omniscieiiee  per- 
"  mita,  these  wickednestesj  ask  puilaa  of 
"  that  throne  of  justice,  for  an  attempt  which, 
"  if  not  tupped  in  its  bud,  will  canker  tbe 
"  li  fe  toot,  and  eat  away  the  cable  that  moon 
"  the  vessel  of  confidence  to  tbe  pier  of  tbe 
"  blate." 

Now,  observe  these  words,  gentkiMB. 
"You,  Mr. Sntlivan,  hare  sownUw  te^oT 
"  discord,  you  have  shot  the  sharp  taa  barbed 
"  arrow  01  doubt  aod  ditlnisi,  70U  btn  un- 


IOSOi> 


/ir^XiM. 


"  cloaked  ihc  lli^to,  ud  endeavou^  to 
"  ptubge  it  to  Ihs  bwt  of  oae  of  our  Unv- 
*■  est  u)d  nKwt  tMiitorioiii  officers." 

AH  this  is  kTcDad  af^nil  m  fenttn,  who, 
as  fv  u  It  kppean  to  ui,  huhsdpo  coDnnion 
whatever  wilb  jepenl  Pielon,  oor  hat  dona 
an;  act  that  ii  iiyiirioui,  direct];  or  indirectly 
toih^tofker:  and  ^et  he  is  reilled  by  col. 
Dn^  u  a«  aisasiin.  Laapiige  more  ' 
svlting  and  atrocioui  oonot  m  used,  it 
only  cppfy  to  (fafise  who  liavo  hecn  guilty  of 
tbe  grutnt  criinei,  and  consequently  it  tnuit 
hie  moii  ofleoiive  to  a  man  or  virtue  aad  hO' 

"  Underft  KOTching  sun,  and  in  the  moii 
'!  malignant  climate,  whilo  ewry  honest 
"  energy  was  awaked,  and  called  forth  to  up- 
"  liohl  the  interest,  and  maintain  the  honour 
"  of  the  nation,  you  came  behind  an  officer'" 
"  hack  and  you  smote  hun." 

Gentlemen,  1  shall  not  detail  la  f  ou  the 
remainder.  W  bat  I  hare  stated  is  fully  luffi- 
cient  to  enable  me  to  perform  the  duty  which 
the  Uw  has  imposed  on  me.  Darnel*,  U  state 
to  the  jury  my  opinion  of  thii  pubucation :  I 
couceive  ^t  ilii  a  gron  libel.  l«(uhtD  make 
every  allowance  fur  Iho  eooduet  of  tUa  gei>- 
tleman(wbowaadc«ctAodby  a  noUe  km  to 
be  a  man  very  Mdotn  ici  the  ohm  of  hii 
friends]  that  ii  coniiitent  with  the  dog  admi- 
nistntion  of  juatica.  It  is  for  you  to  say, 
whether  the  publication  of  this  book  ia  or  ii 
not  a  Clime.  Becauw  be  thought  general 
Ficton  an  injured  and  calumoiatni  mail,  be 
was  not  therefore  to  iiyure  and  calumniate 
anotlier,  oo  the  loose  assunnoct  of  a  penon 
from  whom  he  never  had  an  opporlunily  of 
investigating  the  truth.  No  credit  could  be 
attached  to  the  affidavit,  ham  the  veiy  ano- 
malous way  in  which  it  made  its  qipcarance ; 
anil  a  sense  ofthe  duty  which  we  owe  to  our 
I'cliow  creatures,  and  to  society  at  Urge, 
aught  to  luive  restrained  colonel  Draper  from 
this  puUlication,  in  which  Mr.  Sulhvan  has 
been  grossly  truluced  and  calumuiated.  If 
you  caociol  sfc  any  reason  to  view  it  in  a  dif- 
lercDt  light  t'nun  that  in  which  it  has  been 
stated  by  roe,  it  will  be  your  duty  to  pro- 
nouce  a  verdict  of  guilty ;  and  in  Uisl  event 
tlie  Gvidenca  which  has  been  given  to.d^r  of 
the  diaracter  of  colonel  Draper,  will  come 
under  the  cousideration  of  the  Court.  I 
have  no  iluubt,  a(\er  you  discbarge  your  duty, 
llwt  the  Court  will  pay  proper  attention  to  it, 
at  the  same  time  shewing  a  due  tandernesa 
fur  the  value  of  reputation  and  the  security 
of  character. 

Tbe  Jury  found  a  varliet  gf  Gviitt. 


COCBT  OF  laNG-S-BENCH, 
Xeeembtr  lOli,  1807. 


wtiich  wa.1  tried  before  your  lordahip  at  the 
U»i  »itUi)2s  in  lliis  place— 


A.IXI807. 

Lord  f/lMtoroagA.— What  ii 


oanieof 


Mr.  DaHKey.—Tbe  K'rog  on  the  prosecu. 
tion  of  the  Right  Uonouiable  Jalin  SliUivan, 
against  colitnal  Draper.  It  is  unnecessary  tu 
go  Ri  large  into  the  ciicumsiaoces  that  at* 
tended  tbe  trial.  The  ground  of  ray  appli- 
aition  to  the  Court  (or  a  new  trial  is  very 
short:  it  is  my  duly  to  submit  il  to  ttw 
Court;  but  wtnt  may  be  the  ileciiion  of  tlie 
Court  upon  il,  it  is  not  for  me  to  aay.  This 
was  a  libel  on  Mr.  Sullivan.  There  is  no 
doubt  thai  the  publication  wasahbel,  nnr 
was  it  ever  nllcgcd  by  mc  for  the  defendant 
that  it  was  net.  But  the  Court  m^  le- 
c«>i)ect— 


Hr.  Damnrty.—Ytt,  he  is,  my  lord.  I 
mentioned  to  the  atlurncy-general  that  1  wail 
going  to  make  this  mbtion,  and  Mr.  Gsrrow 
It  with  faun.  The  Court  will  recollect  that 
they  had  postponed  the  trial  to  ghre  the  de> 
fendant  an  opportunity  of  producing  a  peraon 
of  the  name  of  If  neh, '  who  had  made  an 
affidavit  in  Trinidad,  as  to  a  convenatioa 
that  hid  taken  place  between  him  and  B(r. 
Su)1iv4n ;  and  which  was,  in  fact,  the  grouod- 
work  or  the  publication.  The  pouit  bH| 
posipoued  the  trial  of  this  cause  toen^M 
colonel  Draper  to  produce  Dr.  Lynch ;  but  oa 
the  <]sy  of  the  trial  he  had  not  arrived. 
The  Coiirt  refused  to  put  off  tlie  trial  any 
bnger,  and  sonie  little  doubts  were  hinted 
on  the  other  side,  whether  he  ever  would 
arrive. 

The  ground  of  my  application  fur  a  neir 
trial  is,  that  Dr.  Lynch  has  arrived,  and  h 
now  in  tills  country ;  and  he  states  upon  affi- 
davit, tlie  circumstances  under  which  he  was 
called  upon  to  attend  here,  that  he  had  re- 
ceived intimation  in  time  for  his  being  here. 
and  would  have  attended,  but  it  was  soppowtf 
that  a  process  would  iuuc  from  this  cuunlry 
la  take  his  eiaoijualion  there,  as  in  other 
catcs;  it  was  thanght  thstCourM  would  be 
adopted;  and  It  was  not  till  the  18  th  dsy  of 
June,  that  he  received  a  letter  from  Kir. 
Glaater,  the  attorney  general  fur  tlie  island  of 
Trinidad,  staling,  tlial  his  personal  attend- 
ance would  be  necessary. 

Loid  EUe»ioraugk. — There  is  no  oecasiofl, 
is  there,  to  refer  lo  my  rvpori? 

Mr.  Dautrt. 
On  the  WrdoT       ,  _  .,      _ 

arrived  in  tl  is  cuuuliy  in  the  menifa  ufScp. 
tcmber. 

Now,  suppogingtbe  Court  to  be  disposed  to 
couicnt  that  Dr.Xynch  shuuld  be  examined, 
what  hfl  would  have  to  state,  must  be  the 
truth  of  that  communication,  to  the  Ini'lti  of 
which  be  bad  deposed  tn  the  affidavit  on 
which  Ihc  libvl  was  roumlctl.  '  I  do  not  mi-an 
tu  stale,   that   if  it  were  proved   that  the 


1031]        48  GEORGE  III.         Trhlq, 

whole  was  correctly  true,  thai  would  be  a 
justification  for  the  publication  of  a  libel.  I 
cannot  ny  8o.  But  yet  though  the  evidence 
of  Dr.  Lvnch  would  not  go  to  the  verdict,  as 
the  trial  had  onco  been  postponed  by  the  per* 
loission  of  the  CotirS  in  order  that  Dr. 
Lynch  ini^ht  liave  an  opportunity  of  beine 
examined,  1  do  not  think  those  who  instructed 
me  misconducted  themselves,  and  I  hope  I 
do  not  miscondtict  mvself  in  stating  this  fact, 
leavine  it  to  your  lordships  to  dispose  of  it  as 
you  please.  Most  unquestionably,  thlsevi- 
dence  would  not  go  to  the  verdict.  But  if  the 
Court  should  think — 

Lord  Eilenbaroagh.^Siuct  the  fact  cannot 
alter  the  verdict,  there  can  be  no  reason  for 
granting  a  new  trial ;  liut  when  colonel  Dra- 
per may  be  called  upon  to  receive  judgnent, 
you  will  have  the  benefit  of  this  gentleman's 
deposition,  stating  such  cfrcumstanoes  in  mi- 
^gatkm,  as  he  shall  be  able  to  allege  for  the 
benefit  of  the  defendant 

Mr.  D&uueey. — I  hope  I  did  not  act  amiss 
in  stating  this  to  the  Court,  as  the  Court  had 
uuce  postponed  the  trial  of  the  cause,  for  the 
purpose  of  obtaining  the  evidence  of  this 
gentleman. 

Lord  Eilenborough.^Vtty  well.  As  to 
colonel  Draper's  coming  up,  at  present  we 
make  oo  order. 


Ahrtd  Draper^  Esq.         [lOSR? 


The  Kivo  V.  Colonel  Deapeb. 

Bim  ^-*The  Court  of  King's-bench  will  be 
omveci  on  Wednesday  next,  the  18tli  instant, 
at  tlie  sitting  of  the  Court,  for  judgment  on 
tlie  defendant.  We  are,  sir,  your  very  hum- 
ble servants, 

FnooATT,  LiGurrooT,  and  IIodsom, 
Attorneys  fur  the  prosecution. 

Castle -street,  Nov.  13,  1807. 
mr.  Milled,  defendant's  attorney. 
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The  following  affidavits  were  filed  on 
bclialf  uf  the  deicndant  and  read. 

His  royal  highness  Frederick  duke  of 
York  and  Albany  field  marshal  and  com- 
mander in  chief  of  his  majesty's  forces, 
inaketh  oath  and  saith,  that  he  is  per- 
sonally acquainted  with  the  above  named 
defendant,  Edward  Alured  Draper,  and 
Jiath  been  so  for  several  years  last  past. 
And  this  deponent  further  saith,  that 
ilie  said  defendant  hath  served  in  the 
third  regiment  of  foot  guards,  upwards 
of  thirteen  years,  and  in  the  course  of 
service  lie  has  been  employed  in  several 
campaigns  in  Flanders,  Uolland,  Gib« 
raltar,  the  Windward  and  Leeward 
Islaiuls,  in  Egypt,  in  Hanover,  and  ul<o 
;u  various  juijiurtant   and  confidential 


situitibiis  In  lb«  Brilish  vri^«  Id  mil 
which  he  baa  unilonn^  aoiiiStatf  him- 
self to  the  entire  utisfiictioB  of .  tege- 
aeral  ofteen  under  whose  ioMaediate 
command  he  was  placedj  and  also  in  a 
manner  fully  to  moit  his,,  tbk  de- 
ponent's, most  perfect  approbation. .  And 
this  deponent  further  saith.  that  he 
verily  believes,  that  the  above-named 
defendant  is  a  man  of  real  boBor,  and 
would  notj  on  any  consideration  what- 
ever, even  utter  that  which  he  did  not 
in  his  conscience  believe  u>  be  tme. 

The  henouiable  sir  Otatme  jMdkm, 
of  Bulstrode*  street,  Cavenoiab-iquBie, 
in  the  county  of  Middlesex,  at  preaent 
rewding  at  Csntertraiy,  in  the  conaty  ef 
Kent,  a  fieutenantpgeneral  in  hia  ma- 
jesty's service,  malceth  oath  and  aaith, 
tiiat  he  has  personally  known  the  above- 
named  defendant  for  several  yeara  last 
past,  and  the  above-named  defendant 
served  under  him,  this  deponent,  in 
Egvpt,  in  a  manner  highly  to  Ids  mdit 
and  reputation  as  a  gentleman  and  a 
soldier.  And  this  deponent  aaith.  thai 
he  hath  had  numerous  opportunities  of 
forming,  as  he  verilv  believes,  a  proper 
estimate  of  the  mind  and  manners^  and 
character  of  the  said  defendant.  And 
tills  deponent  further  saith,  that  the 
said  defendant  is,  to  this  deponent's 
knowledge,  a  man  of  honourable  feel- 
inp,  of  a  peaceable  disposition,  not  at 
alTdisposed  to  give  or  cause  offence,  and 
is  higlily  esteemed  by  all  hb  brother 
officers.  And  this  deponent  further 
saitli,   that  from  a  long  and   tried  ac- 

Suaintance  with  the  said  defendant,  he, 
lis  deponent,  without  any  solicitation 
whatever,  appointed  him,  the  said  de- 
fendant, his,  this  deponent's,  assistant 
adjutant-  TCneral,  while  serving  in  Han- 
over, and  during  that  service  admittei 
and  received  him  as  one  uf  his,  this  de- 
ponent's, private  family.  And  this  de- 
ponent lastly  saith,  that  he  is  firmly  per- 
suaded that  the  said  defeiKlant  would 
nut  write  ur  publish  any  account  what- 
soever, unless  he  believod  that  what  he 
was  publishing  was  really  and  bona  fide 
true. 

jTAoiftaiGrasvevior, of Grosvenor  square, 
in  the  parisli  of  St.  Georse,  Hanover- 
square,  and  county  of  Middlesex,  at 
present  at  Charbro  Park,  near  Blandford, 
10  the  county  of  Dorset,  esq.  m^jor-gene- 
ral  in  his  majesty's  army,  maketh  oath 
and  saith,  that  he,  this  deponent,  hath 
been  well  and  intimately  acquainted  with 
the  above-named  defendant  from  his  in- 
fancy, and  has  served  with  the  said  de- 
fendant in  the  third  rcsiroent  -of  foot 
guards,  in  Flanders,  in  Holland,  in  the 
Mediterranean^  and  in  Ireland.  And 
this  deponent  further  saith,  that  the  said 
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defendant  is  a  man  of  strict  honour  and 
iateerit^y  mild  in  disposifion,  and  per- 
fect^ incapable,  as  be,  this  deponent, 
verily  believes,  of  doing  any  malicious  or 
unworthy  action,  as  well  as  of  either 
writing  or  declarinjg  what  he  does  not  in 
his  conscience  believe'  to  be  true.  And 
this  deponent  further  saith,  that  he  is  most 
thoroughly  satisfied  that  the  above-named 
defendant  would  not  have  publislicfl  the 
letter  and  affidavit  stated  in  the  pleadings 
of  this  cause,  had  he  nut  believed  the 
facts  to  be  as  stated  and  sworn  to,  by 
Dr.  Lynch,  therein  named. 

FrederickThaddeiu  IjfHcA,  now  resldine 
at  No.  4,  Cecil  street,  near  the  Strand, 
the  city  of  Westminster,  and  county  of 
Middlesex,  doctor   of  physic,   makcth 
oath  and  saitb,  that  in  and  previous  to 
the  year  1803,  this  de|K>nent  carried  on 
his  profession  of  a  physician,  at  Galway, 
in  Ireland,  of  which  part  of  the  United 
Kingdom  he  is  a  native.    And  this  depo- 
nent further  saitb,  that  his  wife*8  brother, 
Nicholas  Lynch,  who  was  a  resident  in 
the  Island  of  Trinidad,  having  come  to 
Ireland,  in  1801,  on  a  visit  to  his  rela- 
tions ihere,  and'  having  represented  to 
this  deponent,  the  great  benefit  which 
might  probably  attend  this  deponent,  if 
lie  would  quit  Galway,  and  practise  as  a 
physician  at  Trinidad,  this  deponent,  in 
consequence  of  such  representations,  as 
well  as  of  the  statements  which  almost 
daily   appeared  in  the  different  news- 
papers, of  the  advantages  that  would  be 
likely  to  accnie  to  early  settlers  there, 
resolved  on  going  out  to  Trinidad,  and 
accurdinj^ly  left  Galway  for  that  purpose, 
and  in  his  way  thither,  came  to  Ixindon, 
where  be  procured,  through  general  Craig, 
and  a  mercantile  House  in  London,  two 
letters   of  recommendation    to  colonel 
Picton,  the  then  governor  of  the  said 
island,  and  was  promised  another  to  colo« 
nel     llutherford,    the    surveyor-general 
there,  which  however  this  deponent  sailed 
without  receiving.    And  this  deponent 
further  saith,  that  whilst  in  London,  he 
read    several   accounts   in    the    ncws- 
))3pers,     purporting    that    government 
would  give  large  tracts  of  land  to  such 
white  persons  as  should  be  desirous  of 
scttlioe  in  Trinidad,  in  order  to  benefit 
the  colony.    And  this  deponent,  in  con-  j 
sequence  thereof,  in  or  about  the  month 
of  November,  1809,  called  at  the  secre- 
tary of  state's  office,  in  order  to  have  an 
interview  thereon  with  lord  Hobart,  then 
upper  secrctaiy  of  state,  or  his  under 
secretary,  Mr.  Sullivan.    And  this  depo- 
nent further  saitb,  that  it  was  about  noon 
when  he  first  so  called,  and  that  on  being 
informed  by  a  gentleman  in  waiting,  that 
neither  of  them  were  then  at  the  office, 
ihb  deponent  was  thereupon  shown  into 
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the  room  then  appropriated  (br  persons 
waiting  to  see  those  gnntlemen,  and  after 
waiting  a  very  considerable  time  in  such 
room,  the  same  gentleman,  addressing 
himself  to  this  deponent,  observed,  that 
as  it  was  then  two  o'clock,  in  all  proba- 
bility neither  lord  Hobart  or  Mr.  Sulli- 
van  would  be  at  the  office  thnt  day,  and 
that  if  his,  this  deponent's,  business,  was 
not  of  a  private  nature^  be  would  deliver 
any  communication  this  deponient  would 
intrust  him  with,  and  procure  htm  an  in- 
terview on  the  folbwing  morning.  And 
this  deponent  further  saitb,  that  he  there- 
upon acquainted  the  said  gentleman, 
that  he  was  desirous  of  knowing  what  in  - 
ducement  government  held  out  to  persons 
going  out  to  settle  at  Trimdad,  and  that  a 
written  memorandum  was  thereupon 
made  of  the  ourpose  for  which  this  depo- 
nent had  called,  and  the  said  gentleman 
directed  this  deponent  to  call  on  the  fol- 
lowing day:  and  this  deponent  says, 
that  on  the  following  day,  he  again  went 
to  the  secretary  of  state's  office^  and  afier 
waiting  a  few  minutes  was  desired  by  the 
same  gentleman  to  walk  up  stairs,  where 
he  was  introduced  to  the  said  John  Sulli- 
van, who  then  held  in  his  hand  the  paper 
so  written  on  the  preceding  day.  And 
this  denonent,  after  stating  to  the  said 
John  oullivan  that  this  deponent  was  a 
physician  on  his  way  from  Galway  to 
Trinidad,  where  {in  consequence  of  there- 
presentations  of  a  friend  of  his  Who  was 
settled  there)  he  intended  to  establish 
himself  in  tlrnt  character,  asked  the  said 
John  Sullivan  what  was  the  inducement 
held  out  bv  government  to  settlers  going 
to  that  island?  to  which  question  the 
said  John  Sullivan  answered,  that  tho 
said  encouragement  from  government 
was  not  intended  for  such  persons  as  this 
deponent,  and  could  he  of  no  consequence 
to  him  (or  won  Id  not  suit  btiii),  as  the 
government  intended  to  allow  merely 
ten  acres  of  wasteland  to  each  white  per- 
son, with  a  few  necessary  tools  for  the 
cultivation  thereof:  whereupou  this  de- 

Sonent  findinc  the  boon  so  very  inconsi- 
erable,  light^  replied,"  that  the  quantity 
*'  this  deponent  would  be  entitled  to, 
**  mieht  enable  him  to  make  a  botanical 
**  praen.**  And  this  deponent  further 
saith,  that  when  he  was  about  takine 
his  leave,  the  said  John  Sullivan  asked 
this  deponent  whether  he  bad  any  letters 
of  introdiicUon  to  his  nuyesty's  commis- 
noners  at  Trinidad,  and  on  this  deponent's 
answering  that  be  bad  only  two  to 
governor  Picfon,  the  said  John  Sullivan 
recommended  it  to^  this  deponent  lo  pro- 
cure some,  if  possible,  for  the  first  com- 
missioner, colonel  FuUarton,  and  ^ave 
as  a  reason  for  such  recommendaUon, 
that  colonel  FuUarton  would  have  it  in 
his  pdwer  to  be  of  more  secvice  to  this  dc- 
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prj«Kf4.w  la  ill  MbbaUlnj'olMKlPK- 
tb'i  wouM  h«  titni»ti  tit  («tu>n  Id  f.o;- 
Und  hcfbf'.  ii<e  ci(rir«UE>n  <>r  mi  moni;.*, 

M  mImwI  fuilartiMi  VM  Iftilrnctcd  Id  'n- 
vcMp^K  (■■«  ••hI  u>!'<ntt  rulbr.'t[ratt 
MfMliicI  ID  I  rifu'iMl.  AmI  tl.ii  dci«Drnt 
fiirlUr  Willi,  lk«t  >ie  uild  from  Ihii 
rMigli*  U1I7  in  lite  in'inlh  of  Febrruf} 
tultbiring.  kfi'l  itrivKil  at  TriBHlid  in  or 
•Uul  lU  iiHjnDi  of  UkTch,  lUCI-l,  ■nd 
I?  at  M  well  licfurc  Iw  uilcd,  u  during 
iIdivojuRi  wiilkfUr  hit  wnTalalTrini- 
dMl,  M  Trtijucodjr  meiiUnned  the  Mid 
cintvMMtinn  whkh  m  took  pItM,  u 
feftiKMMl,  liclwccn  tl)'!  uid  JolinNulli- 
v«n  Mwl  till*  ilfiHiiicnl,  ttiii  dtpunenl 
l>riii|  kt  tli*l  litnc  un-icq'uiiitcd  willi 
ruloiicl  I'lilUrluii,  culdiiel  IVton,  ur  <\t 
Mimijct  lluwl,  (ir  ilieir  rc*[«clit'a  cun- 
ncclibili.  Anil  lliii  dcpuiicnl  Turllier 
Hitli,  llitt.  III  [Kfllil  ut  fvl,  lite  p«l  con- 
<liKt  vf  ruliiticl  I'lclmi  «t  Trinidad,  mm 
invcktiulcd  ti>  Ilia  leiil  culuncl  rulUrtun, 
u  llilt  uepunciit  I>b«  been  inforniedi  "id 
lirlia*E»  witliip  kii  wccki  alUr  hi*,  the 
mU  euluiifli  FulUtti>ii'i|  arriTBl  tl  IVini- 
datl kTutdmIiI.  ADdlhi*dcp«niciiirurilier 
with,  tlial  In  tbe  nwnih  uf  Fetiruiry, 
150S,  tiL  Kl  iIm  initance  of  ili«  Iiud. 
Archnald  GhMler,  hii  mueity'i  Kiioniej'- 

Cnl  al  TriiMad,  aildreiud  the  uid 
ilbiU  niMltr,  tlw  letter  stated  in  the 
laluriualioii  lilid  herein,  and  Uutt  he  alio, 
'     '   '  I  IMh  diyo/ July  Tullui 
'  dr|MlMU   1(1  Ihc  affidat 

._ .  .11  Mich  infomikliuii,  the 

lUler  uf  wliici)  Ihli  deponent  addrnird 
uild  KCtit  111  tbe  |ireiiiMi)l  ol'  ilia  privy 
ruiintl|.  AiiiltliiidrpuiwiitrutllicrMilh, 
thai  in  I'f  aliuiil  llii:  lliutith  i>t'  Auunsl, 
ItHHI,  till*  di'jNim-nl  wn*  liitiirninl  liy 
William  llulmr*,  rti|.  John  lll4ck,  cm). 
atiil  I  IciirgP  KiMii,  nij.  llnil  the  said  .(oliii 
NulU*BJiliiul|>ruMriited  llin  nbuvc-iMiiiLiI 
ik-lfiHlaut  liir|wbti%liiu|i  tlio  In'lurr-mcn- 
(H(iii'illvllrraiulalli<UtvitufttiiNilr)Hinrnl, 
Mtil  lh,U  II  waa  malriiitl  lo  the  luiul  ilcicit- 
tlaiit'ii  jusliGcittiiiu  that  thi*  •li*))iinriit 
jtiniliii-ilaMitltthelriitlilliiTrulbrloTT* 
niuil  i>r  Jwtk'P  in  (irral  llnlain,  ami  tlii) 
di'|HJiH'lit«rMlhclla>krOil'liruruiilduiidvT- 
Uhn  ■  viiyajir  liir  thai  lorpmr,  i>n  re- 
I'tidii);  a  haiidM>nii'  *iiiii  nl  iitunrv  tk>r 
Ilia  i-\|<i'ii>i'<  uiul  I1  >»  of  liiiii'  during 
til*  atiM'tH'f  liiini  tlic  I'uU'iiv,  and  ihii 
ttr|H>ni'nl  al  InigiUi  cutKriimriu  cunir  lo 
I'li^Uikd.  lint  thijde|H>nrnt,  on  lurlher 
irikvtwii,  as  wrll  iiNiridering  lh;tt  a 
Ltr^t'  r\t<riiM  vm^*  Iw  MvnT,  if  thii 
tli'pvtM'itl  wwi  rMiiiinoil  in  the  totonj', 
uiidrt  |>i\<(e>»  iruut  this  oiunirr,  a«  i'ri;>ni 
vlttvr  iT4M>ni>,  callrU  on  the  naid  Ji'hn 
llUvk  «ud  U<vt)te  hnk>k,  auJ  al\er  towt 

uul  U'lu-iol.  thai   111'  I'Tvpriirli 
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Iber  Miia,  tbu  be  rwied  J 
milei  trcA  tbe  ttvn  of  Pert  vf  %y*'.a, 
and  tu/cclj  acat  lo  lint  Uwb  mura 
than  two  or  three  tinea  in  a  jc«r.  And 
thia  dcpuDCbl  furtbcr  nitb,  Uut  wn  ur 
abMii  ij^  istli  ibj  of  June  Iwrt.  thi*  de- 

Eiaenl  received  fiwmtbe  aaiJ  Archibald 
iMtcr,  »  letter,  of ahicbUw t«Uuwui> 


"  Uriper;  by  their  leller%  I  ^ni  aulUunied 
"  til  give  ■  bill  o(  30bL  ktcrliw  upuQ 
"jour  eiobaiking  in  theconTuy,  lopajr 
"  your  upci)M»— indeed  vuur  o^n  cln- 
"  racier,  permit  nc  to  say,  i»  in  »  Ervat 
"  muHire  coDceriied,  a«  Mr.  Suirivan 
"  hai  sworn  is  poaillre  Cuniradiclian  to 
"  the  fact  which  you  iu  jour  depoiitioa 
"setforih. 

"  Un  your  aniral,  you  wilt  aw  colonel 
"  Draper,  and  I  have  autbonij  la  wr, 
"  that  a  haodaoiDa  proviaioo  will  be 
"  made  fur  your  return  in  Oecnnbcr,  at 
"  you  will  only  be  waaled  in  NoMvber 
"term.  Let  ni«  b«ar  Iron  joa  with 
"  your  early  dakTmiuLlion  umo  tbii 
"  subjccl,  and  fatljevc  me,  wijh  best 
"  cooiplimenu  to  Urt.  Ifucb,  fDur*, 
"  veiy  Initjr,  A.  Gi.osi*n." 

Aiid  this  dcpoDeal  further  swlh,  that 

in  cunsequence  thereof,  on  tbe  Urd  day 

of  July  lail,   he  embarked  00  Iwud  the 

Fiirtitiiilc,  bound  from  this  ruunlry,  and 

arrived  in  London  on  ur  abuui  the  iffih 

diiy  of  September  foUuwiiig. 

ftlr.  AllorHcy  Gentral  then   adilrr»ed  tlie 

court  ill  behalf  at  tlie  (irokeciitton,  and  rrtjiicit- 

ed  llwl  jiidi^nicot  might  no)  be  prunoiinrL-il, 

UQlil  lie  liad  lime  to  answer  the  uffiikvit  <.(' 

Ur.    I.,viirh,  which  he  cunudrred  us   nuintv 

iiKr(-a*ing  the  [piilt  of  Ihc  ilefi-nduni;   anil 

the  rotiti'iil*  nf  whirl)  he  wulltil  sliuw,  by  llic 

altidavit  uf  lurd  Uuckinghamshire,  cuiijd  nut 

posiibly  be  true. 

The  ('•■mrl  ordered  Ihe  case   tu  stand  uvtr 
acci'rilnigly. 


eOVIlT  (IF  KIXG-S-BT.XCH. 

Kvnmttr  2-3,  48  Geo.  111.  .1.  D.  IHOT. 
Ur.  Atttrmn  GettraL — Intltecascof  the 
kiu|:  V.  cuknirl  Draper,  1  moTC  2'our  lurdalnjis 
loi  tiir  jwlgmcni  ul  tlie  Court. 

Tlie  fallowing  al^djvitj  for  the  pruKcutiur, 
were  put  into  court  and  read— 

The  n);ht   bonounble  R-.'l^-t  cjrj  vt 
BwAi'q^iiuaiivr,  of  Roebampiun,  in  li.e 
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cretarj  of  ^te  for  lire  colonial  depart- ' 
fnent,  and  "Vhe  tight  Tkmouifable  John 
SuTIivan   iMb,  dimn|  that   titaCi  the' 
iinddr  Metetaijr  1o  this  depoilietft    And 
this  -deponent  -fiirtlier  saith,  fhM  some  i 
thne  in  or  MMJuHkg  1801.  Thomas  | 
Ptcton^  elK{.  ^i^  hy  commission  dndcr' 
the  -great  aesfl,  «pp6inted  go^reradr  and 
commander  in  chief  in  and  oter  the 
island   of   Trhiidad.  and  that  in  the 
month  of  (ktober,  Idoe.  William  Put-, 
1ai^,  esq.  and  Ga|ytain,  now  sir  Samuel  I 
Hood,  were  appoinled  hy  hisnfi^est^si 
commission  mraer  'the  great  seal.  Joint' 
cbnitnissioners  with   the  said  Thomas! 
Ptdton.    And,  this  deponent  saith^  that; 
he    nover  did,    directly   or    indnvctlyi 
give  any  instnictlbnsto  Alonel  Fullarton, 
to  ^cstigate  the  past  conduct  of  co-; 
lonel  Picton  atTrinidad|  nor  was  any  in-' 
tentUm  of  ordering  snth  an  investi^tion . 
ever  enteriahM  ny  this  deponent,  nor> 
did  he  ever  jgiVe  any  instructioh'tb  that  i 
effect,  to  edIoiMl  Fullarton,  privately  or. 
ofBcial^,  nor  desire  the  said  JbhnSul-! 
Ihran  so'tb'ito,  nor  did  the  IsaidJohn 
SiillMh,  10  the  knb^Iedge  orteliefofi 
this  dMbbeiit,  «f^  give  ^any  such  in-' 
stnidfob,  ti6r  ^»|»  '&J  thing,  'tb  the, 
"knowledge  tr  Mief  of  thh  deponent,] 
said  or  (Sine,  'to  induce  the  said  colonel 
FuHArtOQ  to  ihalce  ^h  invesiijgation. 
And  this  depcAntot  f\irther  sa&th,  that 
the  said  John  Sullivan  and  this  derioncnt 
were  in  snch  habits  of  mutual  confidence 
and  unreserved  o6mmnoicalion  upon  all 
su^ects  rebtiiig  1o  the  business  of  the 
office  of  secreury  of  state,  that  he,  thisi 
deponent,  is  jneffectly  convinced  if  the; 
said  John  SuAivan  pad  entertained  anjr 
opinion  of  the  necessity  or  expediency  of 
an  inouiiy  into,  the  past  conduct  of  co- 
lonel Picton  at  Trinidad,  either  bv  the- 
commisuoners,  or  by  the  said  colonel. 
Fiillarton,  he,  the  said  John  Sullivan, 
would  have  communicated  that  opinion 
to  this  deponent,  but  that  no  suggestion 
upon  the  subject  of  such  an  inquuy  was 
ever  made  to  this  deponent,  by  the  said 
John  Sullivan.    And  this  deponent  is 
fiilly  satisfied,  from  the  whole  of  the  con- 
duct of  the  said  John  Sullivan  concern- 
ing tile  business  of  tiie  Trinidad  com- 
mission, tliat  the  said  John  Sullivan  was 
most  anxious  and  desirous  of  promoting 
harmony  and  conciliation  amongst  fiie 
said  commissioners,  and  lie,  this  de- 
Donent,  verily  l>elieves  tlie  said  John 
Sullivan  to  have  been  utterly  incapable 
of  availing  himself  of  his  official  situa- 
tion, to  advise,  recommend,  or  sanction 
such  investigation,  as  aforesaid,  without 
the  knowledge  or  approbntibn  of  thb 
deponent 

BDCKixoRimHiaa. 
Sworn  in  Court,  this 
SOth  of  NoYember,  1807. 

By  the  Court. 


Tl)e  ri«;tit  hohotirable  M*  Siitiham, 
one   of  his   mdltatV"^  most  honorable 
tvrivy  conncll,  and  iiite  Ills  i^}esty'a 
under  KtcrMry  of  state  for  the  colonial 
depattment.  now  residing  at  ttidiings 
lodge,   in  the  parish  of  Iver,   hi  the 
coanty  of  BitckB,  maketh  oath  and  saith, 
that  he  this  deponent  did,  upOb  the  ap- 
plication tbr  the  infotniation  In  this 
cause,  file  an  i^ffidsfvit,  stating  therein, 
among  (fther  tUfngs,  that  previous  1o  the 
mofitn  of  December  1808,  he,  this  do- 
popent,-had  no1cnowledge,oyany'reason 
to  believe  that  k  was  probable  that  ge» 
'neral  Picton  would  be  ordered  to 'return 
to  England :  nor  did  this  deponent  ti^n 
dr  lit  any  titnc  since 'know,  nor  had  he 
any  reason  to  suspect  Or  befiete  that 
colohel  Tullarton  had  kiny  instmctions 
wWtev^,  eiiher  of  a  public  br  private 
nati^  'to  iifveistigate  thie  cbndudt  of  go- 
nersl  'Pidtdn  hi  Trinidad,  or  to  ph>care 
Ms  removal  friotn  the  government  of 
that  island.  Or  t!s  bidng  Ofdered  to  re- 
torn  'tb'England:  nor,  until  April  180S, 
hid  this'bepdtaedt  any  reason  \o  know 
'dr  to  suspect' thit  any  drttteiliilce  had 
occurred  \rhich  had  otcalionefriiy  dif- 
ference  of  Ophlidn  b^twMi  the  said 
general  Picton  and  coloifd  FUttarton, 
but  that,  bn  the  eonttaiy,  thb  deponent 
eipecte4  and  believed   that  the  said 
coUftfel  V^Narton  and  general  Picton 
wouM  eo'-'operate  in  (he  most  cordhd  and 
friendly '  minner  fti  cirryln}^  Into  execu- 
tion the  powers  ^Iven'tolhem  in  and  by 
their  cOmttlsMOn.     And  that  this  de- 
^^ift  exiMssed  himsiflf  on  all  octfasiona 
to  that  efect'toihe  said  cdOnel  Ful- 
'hirtoh  previous  to  hu  departure.    And 
m  all  nis  correspondence  with'the  said 
colonel  Tidlarton,  and  pitrtlculai^  in  the 
'last  letter  written  by  this  deponent  to 
'  the  Said  colonel  TOllarton  befere  his  de- 
parture from  Eirirgland,  this  deponent  ex* 
pressed  himself  as  follows: '  ^  Fhmi  the 
**  manly  character  of  general  Picton  I 
''am  led  10  hope'that  JrOu  will^juickly 
*'  fall  into'  habits  of  free  communication ; 
**  and  I  know  from  my  own  experience 
^  how  much  reason  he  will  have  to  be 
"  satisfied  with  your  mckle  of  proceed- 
''ing.**    And  that  this  deponent's  said 
hopes 'and  expectations  or  cordial  co- 
operation  of  the   commissioners,  was 
strengthened  bv  the  first  letter  from  the 
said  cokmel  Fullarton  after  his  arrival  in 
'Trididad,  datbd  twdfth  Januaiy,  1803, 
whichy  amongst  other  thinp,  contains  the 
followine  rassage :  **  I  was  received  by 
^  generu  Picton '^th  'great  politeness. 
**  and  with-^l  -the  attention  which  lord 
•<  Qobart  bad  been  pleased  to  direcU" 
Attd  the  letter  afterwitfds  adds,   '^  ge- 
«< nerAl  Piclon  Imd Ibave eftreful^ read 
**  lord  Robarfs  insthieUona  tp  the  Com- 
''^  mlssk>iiefSy'and  We  ibkdl  not  losea  mo- 
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his  lord- 


<■  mcni  in  prepariDg  to  carry  his  iord- 
*'  ship's  intentioDs  into   effect.**     And 
that  this  deponent  never  did  upon  aoy 
occukin  take  any  step,  or  recommend 
unjf  meaiurc,   either  of  a  public  or  a 
pnvaie  nature,  with  a  view,  or  that  had, 
or  could  be  construed  to  have,  a  ten- 
dency»  in  any  manner  whatever,  to  pre- 
judice or  injure  the  said  general  Picton 
as  governor  or  commissioner  at  Trinidad 
or  otherwise.    And  this  deponent  now 
positively  and  solemnly  upon  his  oath 
declares,  that  ho  never  dul,  either  di- 
rectly or  indirectly,  inform  Dr.  I^nch  or 
any  other  person,  either  in  conversation 
or  otherwise,  lM:furc  the  month  of  De- 
cember 1802,  or  at  any  otlier  time,  that 
in  all  prob^ility  general  Picton  would 
be  ordered  to  return  to  England  in  six 
monllis,  as  colonel  Fullarton  was  in- 
structed to  investigrite  the  past  conduct 
of  general  Picton  at  Trinidad,  nor  use 
any  words  to  that  or  the  like  cfiect ;  nor 
had  this  deponent,  previous  to  the  month 
of  Decemoer  1H02,  any  knowledge  or 
any  reason  to  believe  it  was  probable 
that  general  Picton  would  be  ordered  to 
return  to  England.    Nor  did  this  de- 
ponent then,   or  at  any  time  since  know 
nor  had  he,  nor  has  he  now,  any  reason 
to  suspect  or  believe,  that  the  said  co- 
lonel  Fullarton   had  any   instructions 
whatever,  cither  of  a  public  or  a  private 
nature,  or  any  hint,  recommendation,  or 
advice,  to  investigate  the  conduct  of  the 
sakl  funeral  Picton  in  Trinidad,  or  to 
procure  his  removal  from  the  govern- 
ment of  that  island,  or  his  being  ordered 
to  return  to  England ;  but,   on  the  con- 
trary,   (his    dcponrnt   entertained   the 
strongest  hopes  and  ex|K;ctations  that 
the  &aid  colonel  Fullarton  and  gjcncral 
Picton  ^%ould  cordially  co-opcmte  in  car- 
rying into  execution  the  powers  given  to 
tlieni  in  the  .«aid  commission ;   nor  until 
April  1803  had  this  deponent  any  reason 
to  know  orhuspcct  that  any  circumstance 
had  occurred  which  had  occasioned  any 
ditt'ercncc  of  opinion  between  the  said 
general  I'icton  and   colonel    Fullarton. 
And  this  deponent  further  saith,  tliat  he 


mooih  of  October,  1802,  Ikb  dcpoacBt 
and    apUio,   now   ur   SaoiiicI    Uoodp 
were  appointed  by  his  majc«tj*a  cominit- 
sion,  uiider  the  great  seal,  joint  ODmini^ 
sioncrs  with  Tliomas  Piclon,   eaquiiv, 
then  governor  and  oommander  in  chief 
in  awTover  the  island  of  Trinidad.    And 
this  deponent  saith,  thai  nailliBr  prsvious 
to,  nor  at  the  time,  nor  at  aajr   tiae 
after  this  deponent  was  so  appointed,  did 
he  receive,  dircctJty  or  indirecUy,   from 
the  earl  of  Buckinghamshire, .  then  se- 
cretarv  of  state,  nor  from  the  r^t  hon- 
ourable John  Sullivan,  his  under  secre- 
tary, nor  from  any  penon  wtMunwevcr, 
any  instructions,   intimation,    or   sug- 
gestion, to  investigate  tike  past  conduct 
of  the  said  Tliomaa  Picton  nl  Triniifad, 
or  to  take  any  other  measures,  with  a 
view   to  procure,   or  bring  about  the 
recall  or  removal  of  the  said  Thomas 
Picton,  or  which  could  have  a  lendenqr 
to  produce  such  an  event.    And  tliis  de- 
ponent would  have  considered  and  tiealcd 
any  proposition  to  such  effect  fnim  any 
person,  sis  a  gross  induni^.    And  this 
deponent  saith,  the  said  John  SuUivaB, 
upon  all  occasionsj  as  well  in  conversa- 
tion,  as  in  writing,  expresaed  hii  hope 
and  expectation  that  tins  deponent  and 
,  the  said   other  commissioners,   would 
conduct  the  important  matters  entruslcJ 
to  them,    with  the  most  friendly  co- 
operation. 

W.  FOLLAETOH. 

Sworn  in  Court, 
November  £lst,  1807. 

By  the  CotaT. 


Mr.  Daunrcy,—l  appear  before  your  lord- 
5hips  on  behalf  of  colonel  Draper,  who  is 
present  to  receive  judgment  of  the  Court, 
for  the  offence  of  which  he  has  been  found 
guilty;  and,  my  lords^  it  certainly  forms  no 
part  of  the  instructions  which  I  have  re- 
ceived, to  justify  the  publication,  but  if  any 
observations  occur  to  mc,  by  which  colonel 
Draper  may  be  relieved  from  any  further  im- 
putation, I  am  quite  sure  the  Court  will  not 
be  uowillitig  to  hear  thcra.  From  the  report 
your  lordhhip  has  road  of  what  passed  at  the 
never  did,  upon  any  occasion,  take  any  '  trial,  I  ftel  that  I  am  entitled  to  dismiss  any 
step  either  of  a  public  or  a  private  '  supposition  that  colonel  Draper  meant  in  any 
nature,  with  a  view,  or  that  liad,  or !  part  of  his  conduct,  to  oppose  his  judg- 
could  l>e  constnicd  to  have,  a  tendency,  ment  to  that  of  this  court.  Vour  loidship 
in  any  way  wliatcvcr,  to  prejudice  or  in-  will  recollect  the  examination  of  the  hook- 
jure  the  said  general  Picton  as  governor  seller;  a  great  deal  of  time  was  spent  in  en- 
or  commander  at  Trinidad  or  oUierwisc.    deavouring  to  ascertain  whether  or  not  cc- 

JouN  Si'LLivAK.        ^^"^^  Draper  had  continued  his  instructions 
Sworn  in  Court  ^^,  ^^^  bookseller  to  sell,   after  the  Court  of 

30th  Nov.  1807'.  KingVbench  had  intimated  its  opinion.     I 

By  the  Court.  hcUevc  I  teke  your  lordship's  report  correctly, 

"^  when  I  say  that  the  result  was,  that  alter  he 

William  Fullarton,  of  Worton  House,  had  retired]  from  the  court,  when  >our  lord- 
in  the  county  of  Middlesex,  esquire,  a  ships'  opinion  had  l)een  intimated,  he  gave 
colonel  in  his  majesty's  service  in  India,  immediate  directions  for  suppressing  that 
makelh  oath  and  saith,   that   in    the    publication.    I  state  this,  that  it  may  not  he 
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tappeaed  ihat  colonel  Draper  had,  after  he 
knew  what  was  the  opinion  of  this  Court, 
directed  that  the  pubhcation  should  goun, 
thouf^  he  might  have  dune  so  after  having 
heard  what  was  the  opinion  of  Mr.  Froeatt. 

Afker  the  affidavits  on  the  part  of  colonel 
Draper  have  been  beard,  I  trust  I  may  ven- 
ture to  assume,  that  the  court  will  not  sup- 
pose that  he  was  capable  of  uttering  to  the 
world  a  publication,  which  he,  whether  mis- 
takenly or  not,  did  not  believe  to  be  true. 
Cokmel  Draper  is,  unauestionablyi  anxious 
upon  that  subject;  your  lordships  will, I  think, 
forgive  thai  anxiety,  and  1  trust  in  that  I  am 
not  mistaken,  when  I  say  that  I  think  colo- 
nel Draper  did  not  hastily  eive  credit  to  the 
affidavit  of  Dr.  Lynch.  Ihat  such  letter 
existed,  and  that  such  affidavit  had  been  made, 
there  is  now  certainly  no  question ;  it  is  an 
undoubted  fact.  Your  lordships,  I  am  sure, 
will  diink  that  the  letter,  corroborated  as  it  was 
by  the  affidavit,  vras  calculated  to  make  that 
impression  which,  in  fact,  it  did  make,  upon 
the  mind  of  colonel  Draper: — but  I  will  refer 
your  lordships  to  the  manner  in  which  this  is 
stated  by  colonel  Draper  himself;  I  would 
rather  read  it  from  the  Look  itself,  than  trust 
to  my  own  recollection.  What  I  shall  read 
vrill  show  that  colonel  Draper  (was  not  hasty 
in  his  belief.  It  is  a  part  or  that  book  for  the 
publication  of  which  colonel  Draper  is  now 
before  the  Court.  After  having  referred  to 
this  letter  and  affidavit,  he  says — ''  A  paper 
'<  involving;  a  charee  of  such  a  nature  as 
**  that  which  it  proclaims,  and  against  a  per- 
^  son  who  ranks  so  high  in  the  country,  ccr- 
*'  tainly  reouires  that  it  should  come  with  every 
«  proof  and  stamp  of  authenticity,  both  as  to 
**  the  high  respectability  of  the  author,  and 
**  of  the  medium  of  its  transmission.  I  there* 
^  fore  not  faavmg  the  honour  of  knowing  the 
"  gentleman  myself,  considered  it  a  sacred 
**  duty,  as  soon  as  I  had  formed  the  idea  of 
*<  communicating  the  affidavit  to  the  public, 
**  to  be  scrupulous  in  my  inquiries  concerning 
"  him ;  and  I  do  now  state,  from  the  most 
''  unquestionable  authority,  from  those  who 
**  have  known  and  who  have  lived  with  him, 
'<  that  Dr.  Lynch  is  a  person  of  unimpeached 
'*  integrity ;  he  is  a  regular  graduated  doctor, 
^  a  learned  and  scientific  man :"  he  then  states 
the  circumstances  under  which  Dr.  Lynch 
went  out  tothe  island  of  Trinidad.  Now,  upon 
that  subject  I  have  only  to  submit  tothe  Court 
that  colonel  Draper  having  made  these  inqui- 
ries, dkl  not  hastily  credit  the  statement  of 
Dr.  Lynch. 

My  lords,  I  conceive,  we  are  not  at  this  mo- 
ment discussing  whether,  in  ]H>int  of  fact, 
any  instructious  had  been  given,  or  whether 
any  such  communication  had  taken  place,  as 
that  which  is  the  subject  of  Dr.  Lynch's  affi- 
davit. I  conceive  I  am  not  on  the  one  side, 
nor  my  friends  on  the  other,  called  upon  at 
this  moment  to  discuss  whether  that  commu- 
nication which  Dr.  Lynch  has  represented,  did 
pass,  as  his  affidavit  states,  or  whether  it  dki 
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not  pass  as  Mr.  Sullivan's  affidavit  states,  and 
as  is  inferred  from  the  affidavits  of  lord 
Buckingliamshire  and  Mr.  FuUarton.  The 
only  point  about  which  I  am  at  present 
anxious  on  that  subject,  is,  that  it  should  ap* 
pear  to  the  Court  that  at  the  time  he  niauo 
the  publication,  there  was  sufficient  reason 
for  colonel  Draper  to  think  that  the  fact  was 
so ;  and  if  it  should  turn  out,  or  your  lordships 
should  conceive,  that  the  fact  was  not  so,  still 
that  does  not  touch  the  point  on  which  my 
anxiety  hinges,  namely,  that  he  did  so  believe 
at  the  time,  and  on  what  I  hope  your  lordships 
will  think  did  not  appear  slight  erounds. 

Supposing,  however,  that  colonel  Draper 
had  not  been  satisfied,  even  by  the  inquiry 
that  he  made  relative  to  the  character  ot  Dr. 
Lynch,  and  the  fact  of  the  affidavit  that  is 
mentioned,  I  hope  I  may  add,  that  the  circum- 
stances which  occurred,  luid  a  tendency  at 
least  to  induce  him  to  believe  that  such  in- 
structions had  been  given;  for  it  turns  out 
now,  that  in  truth,  the  conduct  of  governor 
Picton  was  very  shortly  after  investigated,  and 
ho  was  recalled,  colonel  Draper  having  leU 
the  island  previous  to  this  time.  All  I  wish 
to  impress  upon  the  court,  is,  that  he  believed 
what  he  has  stated.  If  it  be  not  the  business 
of  this  day,  to  discuss  whether  the  fact  be  so, 
or  whether  colonel  Draper  was  satisfied  as  to 
the  fact  bv  any  investigation  in  the  privy  coun- 
cil, still  I  trust  I  have  removed  from  him  every 
other  imputation  than  that  which  belongs  to 
the  publication  itself,  and  upon  this  part  of 
the  sub^t  I  shall  not  add  a  woru  more. 
But  it  IS  equally  a  part  of  my  instructions 
from  colonel  Draper,  and  I  am  bound  in  his 
name  to  declare,  upon  the  honor  of  a  gciitle*- 
man,  which  he  permits  me  u|»ou  this  occasion 
to  do  for  him,  that  he  did  undoubtedly  at  that 
time,  believe  the  affidavit  Dr.  Lynch  had 
made,  and  did  also  believe  that  general  Picton 
was  not  satisfied  (by  any  proceedings  which 
had  taken  place  in  the  privy  council)  that 
such  instructions  had  not  been  given.  This 
is  the  subject  of  his  greatest  anxiety^that  be 
should  not  for  a  moment  be  supposed  to  have 
published  that  which  he  dkl  not  believe  to 
be  true. 

I  am  perfectly  aware  that  if  I  have  succeed- 
ed (as  I  hope  I  have)  in  inducing  the  Court 
to  believe,  that  colonel  Draper  gave  credit  le 
the  affidavit,  after  his  inouiry  into  the  charac- 
ter of  Dr.  Lynch ;  and  tiiat  he  was  also  of 
opinion  that  general  Picton  was  not  satisfied 
with  any  inquiry  that  had  taken  place, — which 
representation  of  the  motives  of  colonel 
Draper  receives  confirmation  from  the  high 
character  he  bore,  and  the  hieh  opinion  form- 
ed of  him  by  those  whose  evidence  your  lord- 
ship has  stated, — I  am  aware,  I  say,  that  all 
these  circumstances  form  no  answer  to  this 
charge,  nor  do  I  offer  them  as  such :  but  at 
the  same  time  I  know  perfectly  well,  that 
when  this  Court  administera  justice,  they  look 
at  the  feelings  which  men  experience,  and 
under  which  they  act ;  and  I  trust  that  in 
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this  case  thej  will  make  tome  little  allowance 
fur  those  of  a  soldier  and  a  gentleman,  who 
conceived  he  saw  sufficient  evidence  of  what 
he  thought  an  injury  to  the  honour  and  charac- 
ter of  a  gentleman  who  had  been  hit  com- 
mander and  who  still  remained  his  friend. 
I  will  not  trouble  jour  lordships  with  further 
observations,  entertaining  no  doubt  that  tlie 
Court,  in  exercising  its  discretion,  will  take 
these  circumstances  mtn  consideration. 

Mr.  Afarryo/.— On  the  part  of  colonel  jyvt'^ 
per  I  will  take  the  liber^  of  adding  an  olraer- 
vation  or  two.  He  is  brousht  before  your 
lordships  for  nublisliing  a  libel  upon  Mr.  Sul- 
livan, Mr.  Sullivan  swearing  in  his  affidavit 
that  the  facts  stated  are  not  true.  I  will  not 
now  enter  into  the  question  whether  the  sub- 
ject matter  of  it  he  true  or  not.  I  do  not 
complain  of  Mr.  Sullivan  rcsortins  to  that 
course  which  he  has  taken,  nor  am  I  Interest- 
ed in  any  wav  to  re-assert  that  which  the  pub- 
lic only  can  decide,  upon  the  conflicting  affi- 
davits of  these  parlies. 

It  Was  at  the  trial  imputed  to  cofonel  DraF 
per,  that  he  published  this  with  a  know- 
ledge that  it  had  l>ccn  investigated  liefore 
the  privy  council^  and  that  eovernor  Picton 
was  himself  satisfied  upon  Uie  subject;  but 
no  evidence  was  laid  before  his  lordship 
at  the  trial,  nor  is  any  aflMavit  now  hud  l»e- 
forc  the  Court  to  prove  that  any  investigation 
took  place  before  the  privy  council  upon  this 
subject  at  any  time  after  Dr.  Lynch'a  affidavit 
had  arrived,  still  less  that  the  result  was  com- 
municated to  colonel  Draper.  Whether  there 
was  or  not  any  inquiry  in  consequence  of  Dr. 
Lynch's  Irltcr,  I  do  not  prrsume  to  state, 
but  I  am  sure  that  nubody  stated,  that  aAcr 
the  arrival  of  Dr.  Lynch*s  alViddvit  any  in- 
ouiry  tiiok  place  before  the  privy  council,  or 
that  if  there  did,  any  human  being  had 
revealed  one  syllable  of  what  had  taken 
place. 

My  lords,  it  was  slated  as  a  reason  why  the 
trial  should  not  be  postponed  any  longer, — it 
having  been  postponi*ci  from  November  to 
June,-- it  was  surmibcd  as  a  reason  why  the 
trial  should  not  be  further  postponed,  that  the 
uutioii  of  Dr.  LyuchN  comiig  to  give  evidenrc 
was  imiinibablc  and  illusory,  and  that  there 
was  no  idea  that  lie  would  come.  Colonel 
Draper  was  dcNinius  that  the  Court  should  be 
satisfied,  that  he  had  not  urged  this  as  a  reason 
for  postponing  the  trial  without  having  takru 
measures  to  procure  his  attendance ;  and  the 
result  of  those  measures  has  been,  that  at 
the  very  time  those  sug);estions  were  made, 
Dr.  Lynch  was  upon  the  eve  of  embarkation, 
for  on  some  day  in  the  month  of  June,  Dr. 
Lynch  actually*  embarked  and  came  to  Kns;- 
land.  His  domg  so  has  been  a  considerable 
fine  and  punishment  to  colonel  Draper.  He 
could  not  come  here  without  putting  colonel 
Driper  to  a  consklerable  expense,  and  it  ap- 
pears upon  the  affidavits  that  a  considerable 
-  '•vance  wai  made  by  colonel  Draper,  pre- 
to  his  quitting  the  island  of  Trinidad. 
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The  affidavit  of  lord  Bockinghanthire, 
which  has  just  been  read,  states,  that  there 
was  no  Intention  on  the  part  of  his  lordahip, 
that  there  shoiiM  bo  any  particular  investic^ 
tion  into  general  Picton*s  conduct,  and  omo* 
Bel  Fuliarton  states  that  he  received  oo  in- 
structions to  that  effect;  but  the  libel  did 
not  ini^te  to  Mr.  Sullivan,  that  there  were 
anjr  existing  instructions  for  such  invests 
gatkm:  all  that  was  imputed  to  Mr.  Sul- 
livan in  substance  was,  tliat  he  had  said 
this  to  Dr.  Lynch,  w'Ukimt  any  legiiimmte 
timtkoritjf  and  htmourabU  prtltmcejor  m  aaytiif . 
These  two  affidavits  therefore  areconsiateM 
with  what  Dr.  Lynch  has  saki,  and  do  not  go 
the  length  of  impeaehing  ttiat  which  baa  been 
writtenl>y  cofonel  Draper. 

With  regard  to  Mr.  Sullivan's  affidavit.  I 
would  make  only  one  short  observation— he 
denies  impa$i  that  which  Dr.  Lynch  asserts. 
I>r.  I^ynch  sUtes  in  his  affidavit,  that  at  the 
time  of  waiting  upon  Mr.  Sullivmn  at  the 
secretary  of  state's  office,  Mr.  SuHivan 
recommended  him  to  procure  letters  of  intro- 
ductkm  to  the  other  commisskmera,  in  addW 
tfon  to  those  whkh  he  liad  to  genermi  Picteii, 
and  that  Mr.  Sullivan  gave  as  a  reason  for 
thaty  that  probably  those  persons  Bight  have 
more  opportunity  of  serving  him,  asgenend 
Picton  was  likely  to  be  recalled,  the  commis- 
sioners having  received  as  instnictkMi  to  i»- 
vestinte  his  past  conduct.  That  convertalioB 
with  l>.  Lynch  is  denied  in  Mr.  SulKvan*a 
affidavit,  bitt  the  denial  extends  mctely  to  the 
fact  of  instructions  to  investigate  general  Pk- 
ton*s  past  conduct,  and  the  probability  of  his 
arriving  here  in  a  few  months.  Mr.  SuUhan 
dites  nai  deny  that  he  ndvited  Dr,  Lynch  toprc^ 
cure  let  ten  to  other  eommi$tkmcrtf  om  they  might 
be  of' more  ierviee  to  him  tkmt  general  l^ieitm — 
thnt  formt  no  part  of  Air.  Sullivan* t  affidavit, 
mtr  i*  it  in  any  respect  denied.  Why  they 
would  be  of  more  service,  I  will  not  presume 
to  say ;  it  is  enough  for  mc  to  stale,  tnat  both 
these  affidavits  may  be  true.  It  is  not  neces- 
sary for  colonel  T>raper  to  throw  any  impnta- 
tion  upon  Mr.  Sullivan ;  all  that  he  is  anxious 
about,  is,  that  the  Court  should  be  of  opinioA 
that  he  had  a  rational  ground  for  lielieviog 
this  to  be  true  at  the  time  he  publish^  it,  and 
thnt  he  has  not  |)ul)li!>hed  it  since  any  affidavit 
which  Mr.  Sullivan  has  exhibited  to  the  con- 
trary, was  known  to  himself. 

It  appears  that  when  this  information  was 
moved  for,  the  rule  was  obtained  upon  the 
WedncMlaj^',  to  show  cause  upon  the  Satur- 
day following.  It  appears  that  upon  the  Sun- 
day c\*eiiing,  for  the  first  time  in  all  proba- 
bility, on  taking  some  legal  advice  upon  Ibis 
subject,  colonel  Draper  was  iuformea  that  it 
would  be  proper  to  stop  the  publicaUon ;  and 
when  he  moved  to  enlarge  tlie  rule,  which 
was  finally  disposed  of  on  the  Monday  morn- 
ing, he  did  proceed  to  .stop  the  publication ;  so 
that  from  the  Wednesday  to  the  Monday,  the 
publication  continued,  and  upon  the  M4>Bday 
fbllo^ringthe  rule  to  show  cause,  the  sale 
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suppress^.      Till    he  -oblained    ao    office 
eopy  of  Mr.  SuUifaD*8  affidavit,  he  had  uo 
means  of  knowidg  whether  he  adiniUed  or 
denied  it,  but  as  soon  as  he  found  that  Mr. 
Sullif  ao  had  denied  it,  he  withdrew  the  pub* 
licatioD,  which  had  indeed  continued  only  for 
a  few  days.    It  appeared  upon  the  trial,  that 
the  sale  was  to  no  great  numerical  extent,  as 
it  appeared  upon  the  evidence  about  one  hun* 
dred  and  sixty,    lliis  is  the  extent  of  colonel 
Draper's  delinquency :  he  has  published  that 
which  the  law  deems  a  libel  upon  Mr.  Sulli* 
van,  he  has  published  it  under  a  full  convic- 
tion of  its  truth,  and  thinking  it  his  duty  as 
^sood  subject  to  let  the  public  be  informed 
of  what  he  supposed  to  be  true. 
'    Mr.  Gurney. — My  lords,  I  also  am  of  counsel 
for  colonel  Draper.    I  will  state  only  one  cir* 
cumstance,  in  addition  to  those  which  my 
friends   have  submitted   to  your   lordships, 
which  goes  to  prove,  decisivelv,  that  colonel 
Draper  must  have  believed  that  which  Dr. 
Lynch  had  stated.    If  he  had  not,  he  certainly 
would  not  have  incurred  the  expense  which 
lie  luis  incurred,  for  the  purpose  of  inducing 
Dr.  I^nch  to  come   to  England,  In   order 
either  to  prove  that  to  be  tnie  which  he  had 
stated,  or  to  give  Mr.  Sullivan  an  opportunity 
of  vindicating  his  character,  and  of  relievinff 
himself  from  the  charge  which  Dr.  Lynch  had 
made.    I  do  not  in  the  least  mean  to  say,  that 
what  Dr.  Lvnch  has  stated  is  true,  but  I  con* 
ceivc  the  tact  of  his  being  brought  to  this 
country  for  examination,  must  afford  convic- 
tion ot  the  sincerity  of  colonel  Draper.    I  do 
not  think  it  necessary  to  take  up  more  of  vour 
lordships'  time,  but  I  trust  that,  under  these 
circnmstances,  your  lordships  will  think  colonel 
Draper  is  entitled  to  a  lenient  consideration. 
Mr.  Attornty  General. — My  lords  colonel 
Draper  is  certainly   much  indcbtetl  to  my 
learned  friend,  Mr.  Dauncey,  for  that  conside- 
ration which  he  has  desired  the  Court  to  have  of 
the  defendant's  feelings.    No  man  seems  to 
be  more  alive  to  any  insinuation  against  his 
own  character  than  colonel  Draper.    No  man 
is  ropre  impatient  or  restless  under  the  chargo 
tiiat  it  should  ever  have  occurred  to  his  honour- 
able mind  to  publish  of  II r.  Sullivan,  not  what 
was  not  true,  but  what  he,  colonel  Draper, 
did  not  believe  to  be  true.    He  feels  that  the 
finest  feelings  of  a  soldier,  a  man  of  honotu', 
suid  .'I  gentleman,  are  outraged,    lie  feels  tliat 
life  is  not  worth  sup|>orting,  whilst  such  an 
imputation  remains  upon  him.    1  wish,  my 
lords,  that  he  had  had  the  san>e  consideration 
for  Mr.  Sullivan  which  he  desires  yuur  lordships 
to  have  for  himself.  I  wish  that  notwithstanding 
the  care  which  my  friend  gives  him  the  credit 
of  having  taken  that  nothing  should  be  pub* 
lishcd  lisbtly  asainst  Mr.  Sullivan,  he  had 
had  a  litUe  of  that  care.    I  wish  that  he  htd 
proceeded  somewhat  less    hastily.     I  wish 
that  pOBfcssin^,  aa  he  states  to  your  lordships, 
these  fine  feehngs  himself,  he  had  suppased 
it  possible,  tliat  there  might  be  other  men  of 
boDOur,  other  men  of  feeling,  other  dkr  who 


«rou1d  feel  that  their  lives  were  rendered  mi 
serable  by  being  told,  that  they  were  dark 
and  cowardly  assassins ;  bv  being  told,  that 
they  had  unckwked  the  stiletto,  and  plunged 
it  into  the  breast  of  an  officer — by  being  luld, 
that  they  had  come  behind  the  back  of  an 
officer,  and  in  that  cowardly  situatkin  smote 
him. — I  wish  that  colonel  Draper,  fieeling  so 
acutelv  the  slightest  imputation  upon  his 
own  character^ — feeling  that  he  ought  never 
to  be  removed  from  that  pinnacle  on  which 
he  has  placed  himself, — had  considered  how 
deeply  a  man  must  suffer  under  the  grievous 
imputation  which  he  by  this  libel  has  cast 
upon  Mr.  Sullivan. 

I  am  justified  by  his  lordship's  observations 
at  the  trial,  in  saying,  that  if  the  gentleman, 
who  now  stands  for  your  lordships'  judgment, 
had  ransacked  the  English  language  for  the 
purpose  of  selecting  from  it  the  most  insultr 
mg,  the  most  degrading,  the  roost  rancorous, 
the  most  nuilevolent  epithets,  he  could  not 
have  found  more  insulting,  more  degrading, 
more  rancorous,  more  malevolent  terms,  than 
those  which  he  has  used  against  the  prosecu- 
tor Mr.  Siillivan.— It  is  impossible  ior  vour 
lordships,  who  have  heard  the  libel  read,  to 
need  any  observations  upon  the  atrocity  of 
the  terms  that  are  used.  I  do  not  express 
myself  too  strongly,  when  I  say,  that  no  dili- 
gence, no  imagmation  even,  could  have  fur- 
nished stronger  imputations  than  those  which 
the  defendant  has  cast  upon  Mr.  Sullivan. 

But  it  is  said  by  my  learned  friend,  Mr. 
Dauncey,  that  be  dfi<i  not  engage  in  this  busi- 
ness lightly ;  and  by  my  learned  friend  b^ 
hind  me  (Mr.  Marryat)  that  colonel  Draper 
published  it  from  a  firm  conviction,  that  it 
was  his  duty,  as  a  gpod  sulject,  to  make  this 
known  to  the  public  Now  first,  with  respect 
to  his  not  having  published  this  libel  lightly ; 
upon  what  grounds  does  this  assertran  rest? 
Another  part  of  the  libel  not  given  in  evklence 
in  the  cause,  is  read :  in  which  colonel  Draper 
states  that  this  gentleman,  from  whom  this  in- 
formation is  received,  app(  are  I  to  him,  upon 
inquiry,  to  be  himself  a  man  of  high  character. 
I  shall  not  go  out  of  my  way  to  cast  reflec- 
tions upon  any  one.  What  does  apppear  of 
this  gentleman  upon  the  affidavit,  is  merely 
that  he  was  settled  in  Ireland,  that  ht  thought 
he  should  obtain  a  more  k>eneficial  situation 
by  going  out  to  practice  at  Trinidad — that  he 
calfid  upon  Mr.  Sullivan  to  know  what  en- 
couragement was  given  to  persons  ^ing  to 
settle  there — tliat  lie  was  extremely  piqura  at 
being  kept  two  hours  waiting — that  inquiring 
into  the  nature  of  the  encoungencnt  aiven. 
he  found  it  was  only  ten  acres  of  lanii,  ami 
that  at  last  he  went  out  to  Trinidad.  That  is 
all  we  know  of  Dr.  Lynch ;  though  I  admit 
that,  in  the  pamphlet,  colonel  Draper  speaks 
very  hi^ly  of  him.  But  if  it  is  to  be  said, 
that  fokmel  Diaper  did  not  publish  this  libel 
of  Mr.  Sullivan  lightly,  I  woukl  ask,  if 
colonel  Draper  really  meaut  to  inform  hirobelf 
of  tlie  Uuth  of  this    charge,  was  it  his  duty 
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made 
adds  tenfold  to  the  improb«bililj.  For  how 
it  this  communicated  ?  It  is  pretended,  that 
aArr  Mr.  Sulliran  hod  coiKlucted  himself  in 
such  a  way  as  to  be  guilty  of  one  of  the 
highest  niiMlemeanors  a  nun  in  his  situation 
could  com  mi  I.— namely,  the  having  sent  out 
private  instructions  to  one  of  the  commis- 
sioners to  act  inconsistently  with  the  general 
instnictions  contained  in  his  commission, — 
when  Dr.  Lyuch,  a  man  whom  he  never  had 
seen  or  heard  of  in  his  life,  called  upon  hhn 
to  inquire  what  encouragement  would  be 
given  to  the  settlers  at  Trinidad,  he  asked 
him  whether  he  had  any  letters  of  introduc- 
tion, and  being  tuld  he  had  some  only  to 
general  Picton,  he  communicated  to  this 
unknown  adveniurer^  that  he^  Mr.  Sullivan^ 
had  sent  out  instructions  to  colonel  Fullarton 
to  inquire  into  the  conduct  of  general  Fictcm, 
who  probably  would  be  soon  sent  back  froD 
Trinidad. 

My  lords,  can  it  he  said  that  colonel  Draper 
has  not  published  titis  slander  hghtiv  ?  that 
he  has  nut  published  it,  nntil  ne  had  well 
considered  the  probability  of  its  tnith  ?  that 
he  has  not  pubhshed  it,  until  he  was  himself 
convinced  that  it  was  true  ?--convinced  with- 
out making  any  inauiry  from  Mr.  Stdlivan 
himself,  without  making  any  inquiry  of  what 
had  passed  at  the  office — convinced  upon 
this  blind  statement,  that  Mr.  Sulhvan  had 
sent  out  piivate  instnictions  to  a  commis- 
sioner to  countervail  the  official  instructions 
which  he  rrreived ;  and  that  having  done 
this,  he  had  voiuntarily,  wildly,  foolishly, 
madiy  cor.iiiiunicalcd  it  to  a  man  who  held 
himself  out  (miy  as  un  adventurer  going  to 


only  to  inquire  hito  what  sort  of  a  man  Dr.  I  Snlfivan  should  have  done  tueh  a  things 
Lynch  was?  Would  not  common  sense  have  [  manner  in  which  the  communication ja  i 
led  him  to  make  some  inquiry  concerning  Mr. 
Sullivan  ?  Was  not  Mr.  Sullivan's  character 
a  conskleration  that  would  have  entered  into 
Che  mind  of  a  candid  man,  as  having  some 
bearing  upon  the  question }  and  if  colonel 
Draper  had  taken  the  trouble  to  make  inquiry 
into  the  character  of  Mr.  Sullivan,  I  under- 
take to  say,  that  with  the  utmost  diligence  he 
could  have  used,  he  never  could  have  learnt 
from  any  quarter,  that  the  breath  of  slander 
had  ever  tainted  his  character.  Instead,  how- 
ever, of  making  this  inquiry— instead  of  in- 
onirine  into  the  probahihty  of  the  fact  itself, 
tnat  Mr.  Sullivan  could  have  said  that  which 
he  imputes  to  him — he  contents  himself,  not 
with  swearing  in  his  affidavit  but  with  stat- 
ing in  another  part  of  this  libel,  that  he  had 
made  those  inquiries  concerning  Dr.  Lynch. 

Now  my  lords,  let  us  see  what  it  is  that  he 
charges  upon  Mr.  Sullivan.  I  say,  charges; 
because  it  is  impossible  to  conceal,  that  at  the 
lime  he  published  this  libel— -at  the  time  he 
was  prosecuted — at  the  time  he  put  off  the 
trial — at  the  time  he  was  brought  up  for  judg- 
ment, and  at  the  time  that  he  now  stands  for 
judgment  before  your  lordship,  he  still  does 
continue  to  repeat  the  same  charge  against 
Mr.  Sullivan. 

Now  let  us  see  what  that  charge  is  which 
he  has  (as  he  states  to  your  loraships)  not 
lightly  brought  forward.  It  is,  that  Mr. 
Sidlivan  bein^  the  under  secretary  of  state  to 
lord  Buckinghamshire,  when  a  commission 
issued  to  general  Ficlnn,  colonel  Fullarton, 
and  sir  Samuel  Hood,  to  take  upon  them- 
selves the  govcrninmt  of  tlic  colony  of  Tri- 
nidad, gave  private  directions  to  colonel  Fiil- 

larton  tu  invcsti^ute  the  cliararler  of  general  I  Trinidad,    and   who   had   never   been    seen, 
Picton,  who  had  before  held  the  governineTit     known,    or  heard  of  by  Mr.  Sullivan  before. 

Could  any  man, exccptculoiiel Draper, swallow 
such  an  impruhabihty  ? 


Then  how  is  he  defended  upon  his  trial  ? 
Witnesses  are  called  to  prove  that  they  believe 
that  coh)iit*l  Draper  would  not  publish  any 


of   that    colony,    and     btatcd,     that    from 
the  effect  of  those  private  iiibtructioui^,    it 
would  follow,  that  general  Picton  would  in  a  ! 
short  time  he  recalled  from  the  island. 

My  lords,  if  colonel  Draper  had  been  in  an  ' 
indiH'erent  state  of  mind  \i\mn  the  subject — if ,  thing  that  he  did  not  believe  to  be  true,  it 
his  object  had  been  only  to  investigate  the  !  was  at  the  time  admitted  by  my  learned 
truth,  one  should  think,  that  he  would  have  .  friend,  that  that  did  not  furnish  him  any 
examine<l  the  probability  of  such  a  conver-  :  jubtiticatioii.  It  was  not  pretended  that  it 
sation.  That  Mr. Sullivan,  the  under  secretary  i  bore  upon  the  point  then  at  issue,  but  it  was 
of  state,— M  ho  probably  prepared  this  com-  urged  as  an  extenuation  of  this  o])cnce,  that 
mission,  but  wlio  was  certainly  cognizant  of  '  he  did  not  publish  ii  without  believing  it  tol>e 
it, — who  was  in  the  constant  habit  of  coin-  '  true;  and  1  rrcollcct  a  noble  person,  who 
municating  with  those  who  ordered  that  |  sat  by  his  lorchhip  during  the  trial,  and  who 
commission  to  lie  prepared,— who  was  the  j  was  called  to  give  this  evidence  of  character 
channel  through  which  all  communications  ;  for  colonel  Draper,  stated,  that  from  wlrat  he 
passed, — should  have  dared  to  give  private  ,  knew  of  colonel  Draper,  he  could  not  but 
directions  to  colonel  Fullartoi}  to  act  contrary  I  beheve  that  he  had  acted  from  an  owr  zeal. 


to,  or  at  least  inconsistent  with,  the  instnic 
tions  communicated  to  him  by  his  com- 
mission ;  this  is  a  charge  of  so  deep  a  dye,  a 
charge  so  improbable,  that  I  really  think 
your  lonlships  would  suppose  it  almost  im- 
possible to  find  a  man  sufficiently  credulous 
to  believe  it. 
But,  my  lords,  improbable  as  it  is  that  Mr. 


1  catch  at  that  as  the  best  excuse  that  colonel 
Draper  can  make  to  your  lordships :  I  say, 
as  the  best  of  two  very  bad,  perhaps  un- 
pleasant ones :  but  colonel  Draper  will  not 
complain  of  me,  when  I  say,  that  I  k)clieve 
it  would  be  more  to  his  advantage  before 
your  lordships  if  it  appeared  that  his  conduct 
proceeded  to  a  certain  degree  (tor  so  I  suppo&e 
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he  mtisl  fnit  ii  hini8el0«  from  an  iDfinnity  of 
uadersUnding :  for  Kow  is  this  case  preseoted 
to  your  kmlsliips?  The  defence  is,  that 
colonel  Draper  would  not  publish  what  he 
did  not  believe  to  be  true.  What  has  he 
believed  to  be  true?  He  has  ventured  to 
publish  agaiostaman,  whose  character  was 
irreproachable,  upon  the  credit  of  one  whom 
he  never  had  seen  or  heard  of  before,  that 
that  person,  whom  he  libelled,  had  sent  out 
to  Trinidad,  contrary  to  the  directions  which 
he  had  fpven  to  the  commissioners  by  the 
commission  under  which  they  acted,  private 
instructions  to  take  part  against  general 
Picton,  and  to  procure  his  recall ;  and  that 
having  done  so»  he  communicated  this  gross 
jnisdemeanor  which  he  had  cfimmilted,  to  a 
perfect  stranger,  a  Dr.  Lynch,  who  came  to 
nim  to  ask  what  encouragement  would  be 
given  to  him  \i  lie  went  out  as  a  settler  to 
Trinidad. 

Mpr  lords,  if  colonel  Draper  really  did 
publish  this,  believing  it  to  be  true,  he  is  the 
most  credulous  of  human  beings.  He  has 
yielded  to  evidence  which  no  man  possessing 
the  common  reasoning  faculties  of  man,  ever 
did  believe.  He  certainly  has  sought  to 
deiend  his  heart  at  the  expense  of  his  head. 
But  let  me  suppose  him  to  have  set  up  this 
defence  eflectually  before  your  lordships. 
Let  me  suppose  him  to  have  prevailed  u|nmi 
your  lordships  to  think  that,  under  circum- 
stances in  which  no  roan  of  common  reason 
would  have  believed  the  imputation  against 
Mr.  Sullivan,  he  did  believe  it  Lh  me 
suppose  him  to  be  as  credulous  as  any  ijgno- 
raot  child  ever  was  of  any  legend  of  witch- 
craft that  was  read  to  or  by  him.  Will  your 
lordships  receive  this  as  an  excuse  for  the 
publication  of  this  libel  ?  Will  j'our  lordships 
say,  that  a  man,  who  has  tms  infirmly  of 
head,  mav  with  impunity  eommit  these  of- 
fences, which,  if  he  be  permitted  to  commit 
them  with  impunity,  will  be  a  sanction  for 
tliose  who  have  not  that  excuse  to  indulge 
the  depravity  of  their  hearts?  Will  your 
lordships  say,  that  because  from  the  character 
given  of  colonel  Draper,  you  may  suppose 
that  he  believed  what  he  published,  that 
therefore  he  is  justified  in  publishing  it,  or 
that  his  guilt  is  in  any  degree  extenuated  by 
it  ?  I  am  sure  that  your  lordships  will  not 
say  so. 

Only  see,  my  lords,  with  what  diligence 
and  industry  this  publication  has  been  circu- 
lated and  continued.  If  your  lordships  look 
into  the  evidence,  you  will  find,  not  as  my 
learned  friend  stated,  I  think,  that  as  soon 
as  this  was  intimated  to  colonel  I^per  he 
desisted  from  the  publication— that  which 
your  lordship  observed  at  the  trial  is  a  much 
more  correct  statement  of  the  case,  namely, 
that  when  he  found  that  the  wound  rankled, 
when  he  found  that  the  blow  was  felt,  when 
he  found  that  Mr.  8ullivan  was  smarting 
under  it,  when  he  found  that  Mr.  Sullivan 
possessed  those  feelings,  which  the  defendant 


has  hy  his  learned  counseljust  desired  your 
lordship  to  believe  that  he  now  possesses, 
then  it  was  that  he  redoubled  the  stroke — 
then  it  was,  after  a  message  by  Mr.  Frogatt 
that  this  was  received  bv  Mr.  Sullivan  as  a 
sross  attack  upon  himself— then  it  was  that 
he  directed  Mr.  Budd  to  continue  the  publi- 
cation, and  bad  no  r^ard  whatever  for  those 
feelings  of  Mr.  Sullivan  so  expressed  to  him, 
which  he  now  desires  your  lordships  will  give 
him  credit  for  possessing  himself.  So  much 
for  the  conduct  of  colonel  Draper  in  the  pub- 
lication, and  at  the  trial. 

I  wish  tliat  the  case  ended  here.  I  wish  I 
had  to  join  with  colonel  Draper  in  so  much 
of  his  defence  as  could  permit  me  to  believe, 
that  however  he  might  formerly  have  been 
misled  in  this  publication,  however  he  might 
have  been  misled  in  persevering  in  that  uub- 
lication,  after  he  knew  how  it  was  felt  by 
Mr.  Sullivan,  still  there  was  a  period  at 
which  he  hsid  endeavoured  at  last  to  place 
himself  in  a  more  favourable  situation  with, 
respect  to  Mr.  Sullivan,  and  with  respect 
to  your  lordshios— that  he  had  not  alw^ya 
persevered  in  this  slander — that  he  had  not 
continued  even  after  this  trial  to  cast  and  to 
fix  upon  Mr.  Sullivan,  the  same  imputation. 
But  I  have  not  been  able  to  collect  from  a 
single  word  that  has  passed,  either  from  my 
learned  friend  who  led  this  case  before  your 
lordship,  or  from  my  friend  behind,  or  from 
Mr.Gurney,  or  from  himself— I  have  not  heard 
a  single  expression  from  which  I  could  collect 
that  colonel  Draper  does  not  now  persist  in 
repeatini;  the  same  charge  against  Mr.  Sulli- 
van, which  is  contained  in  this  libel.  I  have 
heard  nothing  from  which  your  lordships 
can  collect  that  that  is  not  now  the  state  of 
mind,  in  which  he  stands  before  the  Court. 

I  do  collect  from  what  has  been  stated  by 
my  learned  friend  behind  me,  that  it  is  not 
for  us  to-day  to  be  discussing  whether  the 
char]^  be  true  or  not,  but  that  it  is  for  the 

Kublic,  upon  the  conflicting  affidavits  which 
ave  been  produced  in  this  court,  to  deter- 
mine, whether  what  colonel  Draper  has 
chosen  to  publish  of  Mr.  Sullivan  be  or  be 
not  founded  in  Cut,  and  to  which  of  tliese 
conflicting  affidavits  credit  is  to  be  given. 
Conflictiog  affidavits,  my  lord !  Is  then  colonel 
Draper  so  infirm  of  mind  as  to  think,  that 
upon  looking  into  these  affidavits,  a  man  of 
common  reason,  taking  into  consideration  the 
probability  on  the  one  side,  and  the  impro- 
Dability  on  Uie  other,  of  this  story,  can  doubt 
for  one  moment?  I  want  to  know  what  man, 
uiider  any  circumstances,  can  nossibl^r  free 
himself  from  any  charge,  which  the  malignitjy 
of  another  chooses  to  bring  against  him,  if 
upon  the  state  of  these  affidavits  Mr.  Sullivan 
is  not  cloirly  acquitted.  The  improbability 
of  the  charge  itself  was  too  gross  to  suffer  It 
to  be  believed  by  any  but  a  willine  mind. 
None  but  a  man  who  wished  to  believe  it 
could  inwgine  that  the  thing  was  possible. 
Who  swore  to  this  ?  no  one  but  Dr.  Lynch ; 
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a  man  unknown  to  Mr.  StilliTan,  swearing  to 
a  fact,  which  I  should  need  much  confirma- 
tion of  concomitant  circumstances  to  believeto 
be  possible,  though  it  were  not  contradicted. 

What  is  the  fact  that  Mr.  Sullivan  is  stated 
to  have  communicated  to  Yh.  Lynch  ?  that 
private  instractiuns  were  sent  out  to  colonel 
Fullarton  to  inaiiirc  into  the  conduct  of  ge- 
neial  Picton,  ana  procure  his  recall.  Now  is 
that  the  fact?  Could  those  instructions  have 
tieen  sent  out  without  something  passing  in 
any  office?  Without  something  in  the  cur- 
respondence  that  wuuld  lead  to  a  suspicion  of 
it?  Your  lordships  have  Mr.  Sullivan*s 
positive  and  absolute  denial  of  this.  You 
have  his  affidavit  stating  in  the  most  direct 
terms,  not  only  that  he  never  received  from 
lord  Buckinghamshire,  or  from  any  other 
person,  any  directions  to  send  out  such  in- 
stnictions  to  colonel  Fiillarton,  but  that  he 
never  did  send  any  such,  either  before,  at.  or 
after  the  time,  when  colonel  Fullarton  left 
this  kingdom.  But,  my  lords,  the  case  does 
not  rest  even  there:  it  happens  that  Mr. 
Sullivan  has  in  his  possession  copies  of  letters 
that  he  did  write  to  colonel  Fullarton,  and 
answers  that  he  received  from  cokinel  Ful- 
larton: and  your  lordships  will  see  from 
those  letters,  and  particularly  from  the  last 
letter  that  Mr.  Sullivan  wrote  to  colonel  Ful- 
larton, and  from  the  answer  which  he  re- 
cdved  firom  him,  that  it  was  utterlv  im- 
possible that  any  such  directions  should  have 
passed  from  Mr.  Sullivan  to  colonel  Ful- 
larton. I  will  not  fatigue  your  lordships  with 
going  through  the  particular  paragraphs  in 
tne  aflfidavits,  but  the  letlen  tliemselvf  s  arc 
wholly  inconMStcnt  with  such  »  wpposiliun. 

Lord  Buckinghamshire*!!  affidavit  it  was 
thought  necessary  to  have,  in  order  that  there 
mi^ht  be  no  pretence  that  any  informalioo, 
which  could  have  been  procured  u|K>n  the 
subject,  was  kept  bark.  Yutir  lordships  have 
likewise  the  anJdavit  of  Mr.  Fullarton,  to 
whom  it  was  staled,  these  instructions  were 
sent  by  Mr.  KuUivan  ;  and  colonel  Fullarton 
swears  most  positively,  that  neither  before  he 
went  to,  nor  when  he  parted  from  Mr.  Su'li- 
van,  nor  after  he  had  XcW  this  country,  did  he 
ever  receive  from  Mr.  Sullivan  any' instruc- 
tions whatever  to  inquiro  into  the  conduct  of 
general  Picton,  and  that  if  he  had  received 
any  svch,  he  should  have  thoii^htit  an  insult. 
How  can  Mr.  Sullivan  be  defended,  if  upon 
these  affidavits  he  is  not  to  he  considcrca  as 
freed  from  imputation?  I  know  very  well 
that  colonel  Draper's  guilt  does  not  stand  ag- 
Eravated  on  the  one  hand,  or  extenuated  un 
tne  other,  by  the  tiuth  or  the  falsehood  of 
this  charge^  but  wlien  vour  lordships  find  the 
object  of  bringing  this  business  forward  in  the 
way  in  which  it  is — when  the  object  of  offer- 
ing that  as  an  extenuation,  which  cannot  ex- 
tenuate, is  to  fix  upon  Mr.  Sullivan  now  that 
cliarge  which  was  brought  against  him  by  the 
libel,  !  tntst  your  lordships  will  think,  that  if 
1  do  a  little  overstep  the  strict  line,  I  may  be 


fbrtlven  for  it,  when  observing  upon  the  im- 
probability of  the  fact  itself.  I  am  well  aware 
of  this,  that  all'which  colohel  Draper  has  done 
since  the  hour  of  hit  conviction  has  been  di- 
rected, not  to  the  purpose  of  extenuating  his 
own  oflence,  but  to  the  purpose  of  \emn% 
your  lordships  and  the  public  to  believe,  that 
the  charge  aeainst  Mr.  Sullivan  is  tnie. 

My  loraty there  is  more  in  the  course  which 
has  tieen  pursued  upon  this  occasion  than  at 
first  meets  the  eye.  It  is  held  out  that  colo- 
nel Draper  believed  what  he  lias  stated  in  this 
libel  to  DO  tnie.  But,  my  lords,  I  cannot  help 
sayinj;  that  the  affidavit  produced,  in  which 
Dr.  Cynch  swears  to  these  facts  being  true, 
raim  no  probable  inference  that  colonel 
Draper  at  the  time  he  published  them  t>eliev. 
ed  them  to  be  true.  That  rests  entirely  upon 
the  state  of  things  at  the  time  when  colonel 
Draper  published  this  libel: and  no  step  that 
he  has  taken  since,  no  affidavit  that  lie  has 
prodticed  in  court  has  the  least  tendency  to 
add  to  the  probability  of  hit  having  believed 
this  at  the  time :  but  the  object  of  it  is  to  lead 
your  lordships,  and  the  public  to  believe,  that 
the  charge  is  true :  tke$e  affidtmU  are  in  foci 
mertfy  repubiieatiamt  ^  ik^  UbeL  They  are 
repeCitions  of  those  charges  which  I  state  to 
your  lordships  to  have  been  libellous  in  the 
•riginal  publication^  and  they  tuive  no  other 
tendency  but  to  raise  a  belief  that  the  impu- 
tations contained  in  that  libel  published  hy 
the  defendant,  colonel  Draper,  are  founded  in 
fact.  It  was  for  that  reason  only  that  I  ven- 
tured to  make  a  few  observations  to  your  lord- 
ships upon  the  probability  of  the  fact  so  stated 
in  this  affidavit  of  Dr.  Lynch.  It  15  in  its  own 
nature,  1  should  be  justified  in  saying,  almost 
incredible ;  certainly  upon  its  own  statement 
it  carries  the  highest  degree  of  imprubaUlity 
with  it.  It  is  expressly  contradicted  bv  the 
affidavit  of  Mr.  Sullivan,  who  must  icnow 
whether  it  be  true  or  false.  It  is  expressly 
contradicted  by  tlie  affidavit  of  colonel  Fullar- 
ton, who  must  also  know  whether  it  be  true 
or  fiilsc;  and  the  fiicts  stated  by  Mr.  Sullivan 
and  colonel  Fullarton  are  supported  by  tlie 
correspotnlence  which  Mr.  Sullivan  slates  to 
the  Court.  Under  these  circumstances  it  the 
point  in  issue  between  these  parties  wa«, 
whether  the  facts  were  true  or  not,  1  couki 
have  no  doubt  to  what  conclusion  every  ra- 
tional mind  must  arrive.  But  that  is  not  the 
point  Tlio  question  for  your  lordships  to  de- 
termine is,  what  sentence  you  will  pass  upun 
colonel  Draper,  who  under  such  circumstances 
as  I  have  stated,  without  inquiring  into  ttic 
character  of  Mr.  SuHivan,or indeed  if  with  in- 
quiry without  respecting  at  all  the  result  of 
that  inquiry,  has  harl  the  hardiness  to  publisli 
such  charges  as  are  contained  in  this  libel — has 
had  the  Irardiness  to  persevere  in  that  publi- 
catioo,  after  he  was  aware  of  tho  effect  whidi 
that  publication  had  produced  on  Mr.  Sullivan, 
— and  after  he  has  been  brought  to  his  trial 
in  this  Court,  and  been  convicted  of  the  pub- 
lication, stili  perseveres  in  tlie  same  course. 
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exprciiscs  no  rcmorso  or  contrition  for  what 
he  has  done,  but  pursues  the  unusual  course 
of  stating  to  your  lordship  by  his  counsel,  that 
it  is  a  question  for  the  public  to  decide,  upon 
tlie  conflicting  affidavits  in  this  caae^  whether 
tlic  charge  be  true  or  false ;  and  without  the 
.slightest  apology  to  Mr.  SuUivao  for  the  pari 
which  he  has  laken  against  him,  without  ex*- 
prcssiug  the  slightest  sense  of  tlie  iiyury  that 
he  has  olfercd  to  the  person  who  has  been  so 
{grossly  injured  by  him,  desires  your  lordshint 
from  respect  to  hia  feelinn»  to  pass  a  light 
sentence  upon  him,  who  had  no  regard  or 
consideration  whatever  for  the  feelings  of  Mr. 
$«iilivan.  I  am  sure  your  lordships  will  look 
at  this  case  as  one  deservinc  the  most  serious 
attention,  and  in  this  day  of  libels  will  think 
tiiat  it  ought  to  be  visited  with  as  severe  a  pu- 
nishment as  the  Court  usually  proaouQces 
upon  such  oiTencep. 

Mr.  Gorrov. — I  feel  it  to  be  my  duty  to 
trouble  U>e  Court  with  some  observationa,  but 
at  no  very  considerable  length.  I  thiok  that 
tiie  manner  in  which  this  caae  has  been  pii^ 
particularly  by  Mr.  Marryat,  renders  it  abso- 
lutely necessary  that  some  observations  ahottld 
be  made  upoo  it,  in  addilioa  to  those  urged 
by  Mr.  Attorney  General. 

It  seems  that  eren  at  thia  momeDt  it  ia  to 
be  considered,  thai  an  appeal  is  to  be  made  to 
the  public  to  deddo  upon  these  conflicting 
affidavits  this  question  (for  there  is  no  other 
to  which  that  appeal  can  possibly  applyX 
whether,  after  Mr.  Sullivan  nad  in  the  first 
instance,  when  he  applied  for  leave  to  file  this 
infbrniution,  done  what  by  the  rules  of  the 
Court' he  knew  ho  must  do,  before  he  oouU 
Miccecd  in  his  applicaliony  vis.  expressly,  po- 
sitively, and  in  terms  deny  that  there  was  the 
sli^hi^bt  foundation  foe  any  part  of  the  libel 
wluch  had  been  published  ag^unst  him— afWr 
Mr.  Sullivan  had  been  examined  as  a  witneu 
on  the  part  of  the  prosecuUon^  not  left  to  be 
called  ufion  the  part  of  the  defen^t,  but 
had  Iteen  asked  a  question  (as  to  a  fact  which 
might  have  been  proved  by  a^y  body  else^ 
for  it  was  only  bow  long  he  continued  in 
office)  merely  fur  the  purpose  of  subjecting 
him  to  cross-examinauon — whether,  after 
lurd  Buckingbamsbire  bad  been  examined  as  a 
witness  on  tiie  part  of  the  ptosecntioH  for  the 
same  purpose,  namelyi  that  of  subjecline  his 
lurdship  -also  to  cross-esGsaunation— wheueff, 
nuw  in  this  last  stage  of  the  proceedings,  aftsr 
Air.  Sullivan  (having  read  the  new  afidavit  of 
Dr.  Lynch)  comes  forward  ta  repeat  upon  his 
solemn  oath,  what  he  had  sworn  before,  that 
he  never  bad  the  conversation  with  Dr. 
Lynch,  which  Dr.  I^ch  has  stated— h 
appears,  that  it  is  now  n  subject  npon 
which  the  public  are  to  decide  upon  coo- 
flicting  affidavits,  whether  there  is  one 
word  of  truth  in  any  thing  Mr.  SuUivan  bns 
s^orn,  or  indeed,  whetiber  the  time  is  not 
now  arrived,  in  wliich  he  ought  to  be  driven 
from  society  to  pass  the  rest  of  h^dsjs  with 
tlie  person,  wha  is  supposed  to  have  bean  a 


conspirator  witli  him  in  doing  that  whidi  is 
stated  in  the  libel. 

I  am  not  here  discussing  this  in  order  to  re* 
ceive  the  judguient  of  a  public,  composed  of 
parties  and  influenced  by  passions,  but  I  shall 
take  tlie  liberty  of  appealing  to  your  lordships 
(which,  by  the  constitution  of  tJie  country,  is 
the  proper  appeal  for  us  to  make  on  this  sub* 
ject),  whetlier  the  only  attempt^ — not  at  de- 
fence, fur  it  is  not  so  pdntcd, — but  whether 
the  only  attempt,— except  the  high  cluu^cteri 
which  1  am  ready  to  aumit  this  gentleman 
has  received  from  the  highest  quarter,— whe- 
ther the  only  attempt  at  extenuation  does  not 
totally  fail.  It  lias  been  said  that  cokMiel 
Draper  believed  this— well,  he  it  so— I  am 
not  liere  to  say  he  did  not  believe  it :  to  me, 
and  to  your  lordships^  it  is  matter  of  no  im- 
portance, whether  he  t)e]ieved  it,  or  not ;  but 
It  is  said  farther,  tliat  the  document  before 
him  was  calculated  to  produce  such  a  belief, 
or,  as  some  of  my  friends  have  put  it,  to  engen- 
der a  ratbnal  persuasion  in  his  mind  that  the 
conversation  stated  by  Dc.  Lynch  had  taken 
pkMe. 

M  V  londs,  to  a  person  less  xealous,  to  a  per- 
son less  a^ted  witU  astonishment  and  ab- 
horrence at  tliat  which  he  considered  as  the 
persecution  of  bis  former  commander  and 
friend  general  Pictoa,  to  a  person  of  less  talent 
than  this  oentleman  proteased  to  have,  to  a 

Eiain  mind  it  appears  that  a  person  who  read 
>r.  Lynch's  affidavit,  in  his  progress  of  ask- 
ing his  own  mind  and  conscience,  whether  he 
would  believe  the  facta  stated,  would  aave 
made  seme  sucb  reflection  upon  it  as  this— I 
think  it  would  have  occurred  to  him  to  have 
asked — how  did  this  affidavit  come  to  be 
made }  If  he  had,  he  would  have  been  told, 
why,  there  have  tieen,  unfortunately,  dissen- 
sions between  bis  miyesty's  commissioners  at 
Trinidad ;  the  island  has  been  divided  into 
parties;  there  has  been  aconuderable  deme 
of  violence  and  party-spirit,  a  great  number 
of  persons  thinking  I  hat  general  Picton  has 
met  with  unmerited  ill-treatment,  and  a  great 
number  of  persons  thinking  that  colonel  Ful- 
larton  has  conducted  himself  properly  towards 
hina.  A  gientleman  in  tlie  island,  holding  a 
considerable  station  in  the  law,  the  agent  of 
^ncral  Picton,  has  applied  to  Dr.  Lynch  for 
inforaiation  upon  this  subject,  and  the  decla- 
ratioa  of  Dr.  I^nch  is  communicated  in  a 
letter  to  Mr.  Oloster,  the  attorney  general  of 
tlie  bhmd,  with  this  mtiination  of  what  the 
olgectof  the  wiiteris:  **  Permit  me,  sir,  to 
"  add,  that  ia  conseuuence  of  the  unmeriw 
"  ed  treatment  colonel  Picton  has  since  receiv- 
"  ed,  it  will  give  me  pleasure  if  this  commn- 
**  nication  can  in  any  way  tend  to  show  that 
^  that  treatment  waa  premeditated.''  It  would 
hava  occurred,  I  think,  to  a  plain  man,  sit- 
ting down  only  fot  tho  purpose  of  investigat- 
ing tnilh,  and  of  bringing  the  delinquent, 
if  lie  sheuki  be  penuadMl  be  was  such,  to  iust 
punishneiit,  to  have  asked,  may  not  the  heat 
of  party  make  this  genllamaa.  miaconcaiv^ 
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something  lliat  has  passed  ?  he  appears  to  be 
one  of  those  who  believe  that  general  Picton 
has  been  ill-treated,  and  he  states  that  it  will 
give  him  pleasure,  if  this  communication  can 
in  any  way  tend  to  show  that  that  treatment 
was  premeditated.  I  think  such  a  plain  man 
fts  I  have  alluded  to,  wouk)  have  examined 
the  affidavit,  to  have  seen  whether  that  was  true, 
and  if  he  had  so  done,  it  does  not  appear  to  me 
that  he  would  have  found  any  rational  ground 
for  believing  the  fact  which  is  there  slated. 

The  fact  stated  is  this :  that  a  phvsidan 
from  Ireland,  having  thoughts  of  settling  at 
Trinidad,  and  having  seen  in  several  ofthe 
nevrspapers  representations  ofthe  floarishinjg 
state  of  that  island  and  invitations  to  go  thi- 
ther, presented  himself,  a  mere  stranger,  and 
without  anyintroduction,attbe  office  ofthe  se- 
taiy  of  state,  and  desired  an  interview  either 
"^th  him,  or  his  under  secretary;  that  he 
•obtained  an  interview  with  the  latter;  that 
he  stated  that  the  object  of  his  calling  there 
was  to  know  (that  which  undoubtedly  the 
secretary  of  state  communicates  to  any  per- 
son) what  encouragement  would  be  ^ven  to 
'him,  if  he  settled  m  the  island  of  Trinidad  ; 
that  he  was  told  "  yvu  represent  yourself  to 
be  a  physician,  settwd  in  IreUmd,  the  encou- 
ngement  given  is  not  suited  to  your  condi- 
tion ;  all  we  can  gjive  is  ten  acres  of  land,  and 
m  few  tools  to  cultivate  the  land,"  upon  which 
the  sentleman  jocularly  said,  '^oh!  that 
would  only  enable  me  to  make  a  botanical 
nrden  :*'  the  business  was  then  at  an  end ; 
'  this  gentleman,  an  entire  stranger  to  the  se* 
cretary  of  state,  having  no  introduction, 
coming  to  him  as  any  other  person  might  do, 
to  ask  what  encouragement  would  be  given 
to  settlers  at  Trinidad,  it  might  be  8up}K>sed 
that  after  the  common  ceremonies  (which  I 
should  presume  would  not  be  long,  for  we 
know  that  gentlemen  in  office  have  not  much 
time  to  spare  for  ceremony)  these  two  gentle- 
men might  part. 

My  lords,  Mr.  Marr^Tat  complains  that  the 
affidavit  of  Mr.  Sullivan  docs  not  go  far 
enough.  Mr.  Marryat  says,  he  does  not  deny 
that  he  had  a  conversation  with  Dr.  Lynch, 
he  does  not  deny  that  he  told  hitn  it  might  be 
as  well  for  him  to  procure  recommendations 
to  the  other  commissioners,  and  that  that 
might  be  beneficial  to  him.  No,  my  lord,  be 
does  not,  and  for  the  plainest  of  all  reasons, 
that  a  iecretaty  qftiate  must  necestarily  tee  so 
many  per  tons  upon  such  a  subject  ^  that  it  tcould 
be  marveUous  tf  he  could  recollect  even  whether 
he  had  seen  such  a  person  or  not^  and  much  more 
marvellous,  if  he  could  recollect  what  he  had  said 
to  him,  and  whether  he  had  or  not  asked  him  as 
matter  of  civility, whether  he  had  a  letter  ef  re- 
commendation  to  any  of  the  other  commissioners 
besides  general  Picton. — Is  that  the  subject  of 
inquiry  ?  The  subject  of  inquiry,  is,  did  he  at 
that  time  advise  him  to  procure  letters  for 
the  other  commissioners,  and  if  so,  for  what 
reason  did  he  so  advise  himP  Did  he  tell 
him  they  would  be  more  uicAil  to  him  ?    And 
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if  so,  why?  because  in  all  prubabilily,  the 
then  governor  Picton  to  whom  he  Ym  let- 
ters, would  in  the  course  of  six  months  t>e  re- 
called; why?  because  colonel  Fullarton  had 
instructions ;  what,  private  instructions  ?  no, 
because  colonel  Fullarton  bad  instructions  to 
investigate  his  conduct  Now,  I  would  ask, 
is  this  conversation  probable  ^  I  will  go  fur- 
ther: I  know  nothing  of  Dr.  I^nch,  and  do 
not  wish  to  throw  out  insinuations  against 
him :  I  say  he  must  have  misconceived  wliat 
passed,  for  that  this  is  wqtotubU. 

Mr.  Man;yat  sa^s,  that  all  that  is  impulad 
to  Mr.  Sulhvan  is,  that  he  dkl  this  without 
authority;  for  that  lord  Buckinghamshire 
knew  nothing  of  it,  and  the  administration 
knew  nothing  of  it.  Then  what  is  the  charge 
against  Mr.  Sullivan  f  It  is,  that  he  basely, 
infiunously,  and  without  the  knowledge  of  his 
superior,  in  opposition  to  ■  what  the  govern- 
ment were  then  doing  (who  were  senmng  out 
three  commissioners  to  co-operate  in  the 
great  work  which  was  then  going  on),  con- 
trar^r  to  the  commission  which  was  then 
making  out,  was  insidiously  plotting  with  his 
private  friend,  colonel  FiuUrton,  to  under- 
mine the  authority  of  that  commission— to 
destroy  the  interest  of  governor  Picton,  and 
to  procure  him  to  be  brought  home  in  conse- 
quence of  private  insidious  instructions,  which 
he,  Mr.  Sullivan,  had  given  to  colonel  FuJJar- 
ton  to  investigate  his  conduct.  That  is  the 
charge. 

Now,  let  any  man  ask,  wliat  is  the  probabi- 
lity of  this  ?  We  know  enough  of  n»en  in 
ofnce  to  know  that  they  are  so  much  in  the 
habit  of  caution  and  circumspection,  when 
acting  with  mere  strangers,  that  it  is  next  to 
impossible  to  imagine  that  they  should  enter 
into  any  discussion  with  strangers  upon  any 
matter  of  importance.  This  is  a  virtue ;  but 
it  almost  approaches  to  a  vice,  they  arc  so 
circumspect  and  cautious  lest  what  they  say 
should  be  misconceived  or  misapprehended. 
But  what  is  stated  here?  Why,  that  this  base 
conspirator,  endeavouring  at  once  to  destroy 
a  man  who  was  an  object  of  the  protection  of 
that  government  of  which  he  ^i as  a  servant, 
breaking  throuch  iSe  confidence  reposed  in 
him  by  the  noble  person  with  whom  he  was 
connected  in  office,  was  plotting  with  colonel 
Fullarton  against  the  commission  which  was 
then  prepanng:  as  if  he  had  said  to  a  perfect 
stranger,  "  Sir,  I  am  elad  of  an  opportunity 
of  communicating  with  a  man  of  your  rank 
and  condition,  and  especially  as  you  are  a 
friend  of  governor  Picton *3,  and  seem  to  place 
your  hopes  of  success  in  Trinidad  on  the  pa- 
tronageof  governor  Picton, — tell  him  his  rcign 
there  will  oe  extremely  short, — tell  him  there 
are  others  apparently  associated  with  hini  in 
order  to  carry  on  the  business  of  the  public, 
but  I,  Mr.  Sullivan,  shall  control  what  lord 
Buckinghamshire  can  do  on  the  subject.  I 
am  plotting  vrith  colonel  FuUarton ;  and 
although  everything  that  will  be  found  in  this 
office  shall  Mar  a  ^fiaoai  complexion,  and 
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«hall  make  il  appMr  as  if  I  had  been  canying 
on  the  great  work  the  eovemment  hare  in 
haf»d,  I  am  dehberately  plotting  agaimt  them. 

00  and  tdl  gotemor  Picton  tnis  tliat  I  am 
aelfkonvlctedof  a  baseneM  and  infamy  which 
has  hardlj  ever  attached  upon  th«  conduct  of 
anv  man  in  office.**  M j  k»d»,  this  is  what 
coHMiel  Draper  stales  himself  to  have  be* 
lieved,  and  upon  the  beUef  of  which  he  pnb- 
iished  the  libel. 

But  il  is  said,  that  colonel  Draper  having 
induJged  this  belief, — which  it  is  remarkable 
ligMhe-bT  is  slated  by  colonel  Draper  only 
through  his  coimseU  and  not  I  believe  In  his 
affidavit,  for  that,  if  I  am  correct  iu  my  recol- 
lection, does  not  state  he  l>elieved  it — it  is 
stated,  that  upon  this  (a  strange  proposition, 
as  it  appears  to  roe),  not  only  it  was  justifiable 
for  colonel  Draper  to  state  it  to  the  public,  but 
that  it  was  his  duty,  as  a  good  sulgeet,  to  lay 
it  before  the  public,  even  at  the  expense  of  in- 
curring legal  guilt.  I  believe  one  of  my 
learned  friends  stated  it  in  so  many  words. 

1  found  no  authority  for  this  proposition  in 
any  thing  that  your  lordship  said  to  the  Jury. 
On  the  contrary,  I  found  your  lordship  ask- 
ing, in  language  which  I  should  be  glad  to 
repeat  if  1  could,  whether  it  is  to  be  endured 
that  any  man,  because  another  states  of  us 
that  we  are  guilty  of  the  most  abominable 
crimes  that  mark — I  am  using  now  the  lan- 
guage of  colonel  Draper — ^that  mark  the  black 
cataloeuc  of  human  vices,  that  if  any  man  is 
to  be  found  who  will  sny  that  he  believes  the 
person  charged  to  be  guilty  of  that  crime,  is  it 
to  be  said  to-day  that  any  man  without  inves« 
ligation,  without  inquiring  into  the  general 
character  of  the  person  charged,  without  in- 
quiring into  his  ecneral  conduct,  or  without 
inquiring  into  the  particular  fact,  may,  as 
colonel  Draper  says  he  will  do  by  Mr.  Sulli- 
van, arraign  him  before  the  British  public, 
drag  him  from  his  hiding  place,  and  from  his 
den,  and  whilst  lie  has  a  tongue  and  a  pen, 
never  leave  him  ?  May  he  do  this,  and  after- 
wanls  state  as  an  excuse  for  it,  that  he  has 
heard  somebody  [say  so,  or  if  you  please,  that 
somcbfMly  has  made  a  voluntary  affidavit  to 
that  efl'cci,  and  that  he  therefore  thought  that 
he  was  not  only  justified  iu  doing  this,  but  it 
was  his  duty  to  do  it? 

Colonel  Draper  is  stated  to  be,  and  I  have 
no  doubt  is,  in  all  other  transactions,  a  very 
hom>urablc  and  res)iectable  roan :  for,  colo- 
nel Draper,  while  on  the  one  hand  he  will 
find  that  persons  in  our  situation  are  not  to 
be  deterretl  from  doinc  their  duty,  will  also 
find  that  nothing  whicn  has  passed  will  make 
me  go  one  step  further  in  tiiis  case.  WhAt 
that  gentleman  has  said  of  me,*  sball  not  oc- 

^This  refers  to  some  sevete  animadverskms 
in  the  defendant's  publicattiNly  upon  the  man- 
ner In  which  the  proseeutien  or  general  Ke- 
lon  was  conducted  by  Mr.  Otlwnw,  and  flsore 
especially  upon  the  exhibition  of  a  oohMied 
drawing  to  the  juiy^-Kitftf  aii<^,  p.  i5T,46S. 
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casran  me  to  go  further  than  I  otherwise 
should.  I  fell  that  I  oouki  not  shrink  from 
my  duty  lest  that  should  be  misapprehended, 
but  I  wUl  not  go  one  step  beyond  it. 

My  lords,  if  colonel  Draper  meant  fairly 
and  honourably  to  vindicate  his  friend,  umI 
fairly  and  honourably  to  do  his  duty  by  him, 
he  might  have  adopted  another  course.  Is 
it  fit  that  the  character  of  every  honourable 
man  should  be  the  subject  of  every  garrclleer 
libeller  who  pleases  to  attack  it  ?  I  am  not 
applyinit  this  to  the  defendant :  he  is  a  man 
of  a  difoent  description;  but  if  Ae  may  do 
it,  any  man  may  be  hired  to-morrow  .to  write 
down  the  fair  fame  of  just  and  honourable 
men  in  society.  But  if  colonel  Draper  really 
believed  this,  and  meant  fairly  and  honestly 
to  investigate  the  matter,  what  should  have 
been  his  course?  He  should,  instead  of 
^  arreienin^  Mr.  Sullivan  before  the  British 
public,  "''^  oreggtng  him  from  his  hiding  place,** 
and  **  following  him  as  long  as  he  hafl  a  pen 
or  a  tongue,**  have  made  some  inquirv,  which  it 
was  competent  to  a  person  of  his  rank.to  do.  It 
would  not  have  been  improper  to  have  written 
to  Mr.  Sullivan,  and  to  tuivo  said,  <*  sir,  I  Imve 
heard  a  good  character  of  vou,**  (or  <*  know 
nothing  of  you,**  whichever  the  fact  might  be) 
^  but  I  tell  you  (perhaps  it  has  not  yet  come  to 
your  knowledge)  that  Dr.  Lynch  has  written 
a  letter,  and  made  an  affidavit,  which  charge 
you  with  the  grossest  malversation  in  office ; 
vindicate  yourself  if  you  can  from  this  charge;* 
and  if  Mr.  Sullivan  could  not  vindicate  him- 
self, then  it  would  have  become  proper  to 
pursue  tlie  inquiry  according  to  the  laws  and 
constitution  or  tlie  country.  But  is  it  to  be 
endured,  because  a  gentleman  takes  up  this 
as  a  true  story,  thai  he  is  to  publish  a  bcok 
containing  three  hundred  pages  in  language 
such  as  I  never  before  read,  reflecting  thus 
grossly  on  the  character  of  another  ? 

My  lords,  I  apprehend  it  would  be  extremely 
dangerous  if  sucli  a  publication  could  be  pass- 
ed over  lightly.  I  ao  not  go  into  the  other 
part  of  the  case,  because  I  conceive  it  to  be 
unnecessary.  1  hope  that  in  the  retirement  to 
which  your  lordships  are  about  to  consign 
colonel  Draper,  his  zeal  may  be  somewhat 
abated,  and  that  before  he  again  proceeds  to 
impute  base  and  dishonourable  conduct,  arising 
from  base  and  dishonourable  motives,  to  other 
persons,  he  will  at  least  inquire  what  their 
characten  and  comluct  have  been,  from  whence 
a  judgment  ma^  be  formed  of  what  may  have 
been  their  motives. 

Mr.  Sergeant  Bey^ew.— My  lords  I  ^ni  on 
the  same  side.  I  shall  not  add  one  word  to 
what  your  lordships  have  heard. 

Mr.  fetf.— I  shall  take  up  your  lordships' 
time  with  merely  one  sii^e  observation. 
The  only  excuse  that  has  been  attempted  to 
be  made  on  behalf  of  cokmel  Draper  is,  that 
he  has  published  nothing  but  that  which  he 
believed  lo  be  true.  Now  without  inauirine 
whether  at  the  time  he  published  this,  ne  dia 
believo  that  Mr.  Sullivan  had  acted  in  the 
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wajr  stalcil  in  the  libel,  it  wiU  be  in  the  recol« 
lection  of  your  lord&liip,  tfiatit  was  staled  bv 
the  altomejr-^cnU  at  the  time  of  the  tml, 
that  Mr.  Sulhf  an  had  upon  his  oath,  in  the 
privy  couDcily  in  the  most  direct  and  positive 
manner  denied  every  atom  of  the  charges 
That  coukl  not  but  have  come  to  the  know- 
kdge  of  colonel  Draper.  But  after  this  he 
comes  and  files  upon  tlie  records  of  your  lord- 
ships court  anj  affidavit  re-asscrtinz  the  libel 
which  he  had  before  publisl>cd,  which  is,  in 
effect,  no  less  tlian  offering  in  tiiitigation  a 
cbaroe  of  penury  against  Mr.  Sullivan. 

Colonel  Draper— My  lords,  before  the 
Court  proceeds  to  perform  its  du^— 

Bf  r.  Attorney  GeueraL—Vfon  this  occasion 
I  take  the  liberty  of  remindmg  the  Court  of 
what  is  the  usual  course.  I  apprehend  that  a 
defendant,  when  brought  up  for  judgment, 
flaaj  appear  cither  bv  counsel,  or  mroself,  or 
iKith  to  prav  tlie  indulgence  of  the  Court;  if 
be  appears  by  counsel,  Uicy  must  be  heard  be* 
foro  the  counsel  for  the  prosecution :  or  if  ho 
appears  by  himself,  he  ought  to  avail  himself 
of  his  privilege  before  the  counsel  for  the  pr(^ 
Steution  are  heard. 

Lord  ElUnborougk,—Ycu  aie  perfectly  cor- 
rect  in  what  you  state.  The  time  for  colonel 
Draper  to  have  offered  any  thing  for  the  con- 
sideration of  the  Court,  would  nave  been  im- 
mediately before  or  after  his  counsel. 

Mr.  Attorney  Genend, — ^Uaving  said  this, 
I  will  add  that  if  this  has  proceeded  from  in- 
advertence; ifcolonel  Diaper's  counsel  did  not 
inform  him  of  the  mode  in  which  business  is 
generally  conducted  in  this  cour^  and  by  that 
means  he  has  lost  an  opportunity  of  stating 
any  tiling  which  he  wislies  your  lordships  to 
hear  from  him,  I  wave  all  objection. 

Lord  Ellenborough, — We  cannot  hear  colo- 
nel Draper  in  reply  to  the  observations  of  the 
counsel  for  the  prosecution ;  but  if  there  be 
any  thing  which  does  not  range  itself  under 
that  description,  the  Court  will  be  willing 
to  hear  it. 

Colonel  Draper. — Mv  lords,  before  Uie 
court  proceeds  to  the  final  discharge  of  its  dutv, 
by  delivering  judgment  upon  me,  I  would 
most  respectmlly  solicit  its  indulgence  to  say 
a  few  words  on  aT  point  of  my  case,  on  which, 
from  peculiar  circumstances,  I  was  not  per- 
mitted to  offer  evidence  at  my  trial,  and  upon 
which  on  that  accdunt  my  counsel  on  that 
day  did  not  offer  any  observations,  but  which 
from  the  regard  due  to  my  own  character,  as 
an  officer  and  a  gentleman,  as  well,  my  lords, 
as  to  put  the  Court  most  fully  into  the  posses- 
sion of  a  matter  of  fact,  which  lias  been  pressed 
on  your  lordbhip*s  attention  by  the  attomey- 

Sencral,  in  order,  no  doubt,  to  aggravate 
le  heinousness  uf  my  offence— 
lionl  Eiienborotigk. — You  must  not  advert 
to  observations  tliat  have  been  made:  you 
may  enter  (as  ^ou  would  have  done,  if  vou 
had  s|>okcn  betorc  the  atturncy-gcneral  had 
been  hiartl)  into  tlic  circumstances  of  the 
ca^.r,  but  you  must  uut  reply  to  the  ub^erva- 


tions  which  have  been  made  faj  the 

Cokmel  Dfifer^-I  only  alkide  to  the  I 
valions  of  tlie  altorocj-^encnl  on  tbe  4t^  of 
my  trieL  With  tolcntion  to  diminiah  ll» 
j[uantum  of  that  puniahaient  which  wamj  he 
inflicted  upon  me,  I  an  induced  esoat  hmnyy 
to  ask  yuur  lonlship's  pennisaion^I  ahill  aoc 
trespass  lonjg,  nor  1  hope  exceed  the  diie  liait 
your  lordship  iiaa  staled— The  atlomey-gen^ 
ral  thought  proper  (from  full  oonfidenee  ne 
doubt  in  the  veracity  of  the  instnictions  he 
received  from  his  right  honourable  client,  end 
his  attomejr,)  to  sta^  to  your  igrdabip  end 
the  jury,  m  liis  speech  upon  my  trial,  aa  n 
fact— 

Lord  ElUaborongk. — If  there  ia  any  thing 
material  of  that  kiiul,  it  should  liave  been  ■»- 
gcsled  by  your  counsel,  or  opened  by  yonrmf 
before.  We  have  already  gone  befond  the 
usual  limiu  of  indulgence,  but  the  indul|Benee 
upon  this  occasion  must  not  eicccd  all 
limits.  Is  tlierean^  thing  thai  you  wouM 
wish  to  offer  in  mitigation  of  punishment  ^ 
that  tlie  Court  will  hear. 

Colonel  Draper.— If  your  lordahipa  wish,! 
will  decline  it. 

Lord  £//eA6oroi^ A.— The  Court  do  not  pie- 
cludelvyoii  from  statmg  any  fact,  or  reason,  wnich 
you  may  think  material  for  the  mitigslion  of 
your  punishment,  but  we  cannot  allow  a  de- 
tailed animadversion  upon  the  speech  which 
the  attomey-^nera)  made  at  the  trial.  We 
should  be  (uil|y  ofj;reat  inattention  to  our 
own  duty,  if  we  sufiered  it. 

Colonel  Draper. — I  will  not  trouble  youi 
lordships. 

Lord  ElUnborottgk. — Let  the  defendant  be 
committed  to  the  custody  of  the  marshal,  and 
brought  up  to  receive  the  judgment  of  this 
Court  00  the  last  day  of  the  term. 


COUUT  OF  KING&  BENCH. 
November  S8/4,  48  Geo.  III.  A.  D.  1607. 

Colonel  Draper  came  up  to  receive  Uie  judg- 
ment of  the  Court. 

Mr.  Justice  Grose. 

Edward  Alured  Draper,  you  are  to  receive 
the  sentence  of  this  Court,  having  lieen  con- 
victed on  an  information,  statinc  that  before 
the  printing  and  publishing  of  the  libel  con- 
tained in  that  information,  to  wit,  on  the  first 
day  of  May,  l80'i,  and  from  thence  until  the 
3  tst  day  of  May,  1604,  the  right  honourable 
Ilobert  lord  liobart  was  one  ot  his  inajesty's 
principal  secretaries  of  state,  and  tkuit  the 
right  iionourable  John  Sullivan  was  during 
tluit  time  the  under  secretary  to  lord  Hobart: 
And  tliat  from  the  said  hrst  day  of  May,  1803, 
till  the  27th  day  of  September,  laOS,  one 
Thomas  Picton,  esq.  was  resident  in,  and  had 
a  certain  command  in  and  over  his  majesty 'a 
island  of  Trinidad :  And  also  that  before  the 
printing  and  -publisliing  of  the  said  libel,  to 
wit,  on  the  )3th  of  October,  180S,  his  ma- 
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jestjy  bj  certain  letters  patent  under  the 
great  aoal,  had  caused  to  be  appointed  William 
FiillartoD,  esq.  the  said  Thomas  Picton  esq. 
and  Samuel  Uood  esq.  commissiuncrs  from 
our  lord  the  king,  for  executing  iheoflBce  of 
governor  and  commander-in-chief,  in  and  over 
tlie  said  islaid  of  Triniflad,  and  of  his  ro^es- 
ijr's  forts  and  garrisons  then  erccteil  and  es- 
tablished, or  which  should  be  erected  and  es- 
tablished within  the  same. 

The  information  then  states,  that  you  un- 
imwAillj,  wickedly,  and  maliciously,  devising 
mmI  intending  to  defiuno  and  vilify  the  cha- 
racter of  the  said  John  Sullivan,  upon  the  first 
of  May,  in  the  forty -sixth  year  of  our  lord  the 
kinc,  did  nnlawfully,  maliciously,  wickedly, 
«ua  scandalously,  publish  a  libel,  conlainine 
an  affidavit,  a  letter,  and  also  strictures  ana 
comments  on  that  affidavit  and  letter,  which 
are  now  before  me;  but  they  having  been 
read  so  clearly  when  you  were  formerly  be- 
I'ure  the  Court,  it  is  unnecessary  for  me  again 
io  state  tlien. 

•In  tlie  conclusion  of  the  inforraatioo  it  is 
avermli  that  this  publication  is  lu  the  great 
.scandal,  infamy  ,ancl  disgrace  of  tlie  prosecutor, 
and  in  contempt  of  our  said  lord  tlic  king  and 
ills  laws. 

The  meaning  of  the  libel  is  plain  and  direct, 
as  vou  intended  it  to  be,  and  imputes  m  Mr. 
Sullivan  in  so  many  words  the  conduct  of  a 
black  and  cowardly  tvraql,  deeded  by  a  long 
Uack  catalogue  of  human  vices;  you  state 
him  to  have  pursued  a  dark  and  cowardly 
malignity ;  that  he  had  sown  the  seed  of  dis- 
cord, and  shot  the  sliarp  and  barbed  arrow  of 
doubt  and  distrust;  that  he  had  undodced  the 
stiletto,  and  endeavoured  to  plunge  it  into 
the  heart  of  one  of  our  bravest  and  most  me- 
ritorious officers ;  thereby  imputing  to  him, 
in  bis  conduct  towards  general  Picton,  dl  tlio 
vices  of  the  most  sanguinary  villain^  and 
the  most  dastardly  conduct  of  the  most  des- 
picable coward. 

It  is  difficult  to  conceive  wliat  conduct  in  a 
gentleman  of  the  rank  and  character  of  the 
OTOscciitor,  could  really  have  provoked  such 
behaviour  from  vou.  As  a  nuilivc  to  it,  and 
in  mitigation  of  punishment,  it  is  sworn  by 
some  most  respectable  wKnesses,  that  they 
arc  firmly  persuaded  vou  wouhl  not  have 
written  and  published  it)  if,  at  tlie  time  of 
the  publication,  you  did  not  believe  It  Io  be 
true.  But  when  we  take  into  our  considera- 
tion the  foundation  of  that  belief,  the  contents 
of  that  affidavit,  which  was  not  called  for, 
but  which  was  voluntary,  and  the  total  im- 
probability, nay  almost  impossiblity  of  tluit 
couvcrsatioii  ever  having  passed  between  Dr. 
Lynchand  Mr.  Sullivan,  we  might  have  expect- 
ed, that  before  you  had  acted  on  it,  you  would 
have  paused  and  informed  yourself  by  everjf 
possible  means  of  its  truth,  and  this  even  (if 
there  was  no  other  mode  of  satisfying  you)  by 
an  application  to  the  prosecutor  himself.  You 
ou^ht  to  have  inquirea  whether  such  a  conver- 
sativn  could  by  possibility  have  passed,  before 


you  publibhed  such  a  libel  as  the  present. 
This  would  have  been  doing  justice  to  the 
noble  secreta/y  aqd  his  iinder  secretary, .  and 
would  have  been  acting  a  part  worthy  of  your- 
self. Ilad  you  taken  that  trouble,  you  would 
have  avoided'  the  unfortunate  situation  in 
which -you  now  stand.  You  would  have  liccu 
in  formed,  of  the  facts  in  the  affidavits  now  be- 
fore me,  that  the  prosecutor  neither  directly 
nor  indirectly,  ever  did  inform  Dr.  L^nch,  or 
any  other  person,  that  in  all  probability  ge- 
neral Picton  would  be  ordered  to  return  to 
Ki^land  before  six  months,  or  tliat  colonel 
Funarton  was  inst meted  to  investigate  the  ]KLSt 
conduct  of  general  Picton  at  Trinidad ;  and 
that  what  was  sworn  by  Dr.  L;^nch  had  not 
passed,  and  what  had  passed  might  probably 
ue  misconceived  by  him.  If  you  had  taken 
the  pains,  which  it  was  your  duty  to  take,  in 
inquiring  into  the  truth  of  tlie  affidavit  of  Dr. 
Lynch  before  you  acted  on  it,  it  irould  have 
been  impossible  for  you  not  to  have  given  credit 
to  tlie  honourable  testimony  you  woukl  have 
received,  and  you  would  not  Imve  plimged 
yourself  into  tlie  unfortunate  situation  in. 
which  you  now  stand. 

It  remains  only  to  pass  the  sentence  of  this 
Court;  respecting  which,  the  like  obser* 
vatwns  occur  hero,  which  have  occuritid 
before  on  so  many  occasions. 

As  it  respects  the  pubKc  peace  this  is  a 
very  grievous  offence.  By  you  it  has  been 
committed  with  great  dcUbeiation,  has  been 
persisted  in  with  great  obstinacy,  and  is  in 
no  way  expiated  by  any  appearance  of  re- 
morse or  contrition,  it  is  difficult  to  say 
what  extent  of  punishment  ought  to  be  in- 
dicted on  a  person,  of  whose  character  so 
many  respectable  and  noble  witnesses  luve 
spoke  so  highly  asid  so'honorably,  and  on  a 
mmd  so  framed  and  constituted  as  we  must 
suppose  jrours  to  be.  It  is  difficult  to  saj, 
what  punishment  such  a  person  ought  to  re- 
ceive for  such  an  attack  on  so  pure  a  cha* 
racter  as  wo  find  the  prosecutor's  to  be; 
When  the  sober  hour  of  reflection  comes,  it 
will  inflict  on  your  mind  a  wound  more  severe 
than  any  sentence  this  Court  can  pronounce. 
At  the  same  time,  as  an  example  to  others, 
and  that  they  may  understana  that  these 
sorts  of  calumnious  and  malicious  libels  shall 
not  pass  unpunish«l|  in  order  to  prevent 
others  from  committing  the  like  offences, 
this  Court,  taking  all  tno  circumstances  of 
this  case  into  consideration,  doth  order  and 
ailjudge,  that  you  pay  a  fine  to  the  king  of 
one  mindred  poiuids,  that  you  be  committed 
to  the  custody  of  the- marshal  of  the  mar- 
shalsea  of  this  court,  and  be  there  imprisoned 
for  three  calendar  months,  and  at  the  expira- 
tion of  that  perkxl,  that  you  give  security 
for  your  good  behaviour  for  two  years,  vour- 
self  m.five  hundred  pounds,  and  two  suflicient 
sureties,  in  two  hundred  and  fif\y  pounds 
each.  And  that  you  be  farther  imprisoned 
till  such  fine  be  paid,  and  such  security  given. 


tic^  as 

Awl  this  depoMOt  further  «utb,  that 
«liik  htwm  m  Irelmly  be  insfccted  the 
iMgB  accouBU  of  tbe  Mid  regiment,  in 
«ider  lo  aieertM  lo  whem  the  fbra^ 
noney  te  the  U  honet  suted  to  Iw  in 
Seollaiid  had  been  aaM,  that  he,  this 
deyanent,  micbt,  with  the  gMter  cer- 
taial]r  direct  iTic  nccneary  innuiriet  lu  he 
made  ia  that  kingdom.  Ana  this  dcpo- 
nenlfurt  her  suth,  t  hat  among  the  Touc  hers 
Mssed  and  allowed  t'dr  forage,  he,  this 
deponent,  discoveicd  a  receipt,  of  which 
the  foUoaring  is  a  copy  (lliat  is  to  say) : 
'— ^  KeceiTcd  from  the  paymaster  of  the 
tSrd  dragooosi  ihe  sum  of  SOO/.  15f.  7{i/. 
ia  full  lor  hones  at  forage,  by  eoloncl 
JHdlarton,  in  Scolhmd,  Ayr,  lOlh  of  July, 
If  98,  John  Bnicc.',— And  this  deponent 
hath  heard  anil  bdievos,  that  the  laid  re- 
ceipt was  likewise  transmitted  lo  this 
depoovnt's  agent,  and  an  authentie  copy 
was  hy  !»ucli  agent  delivrrc-d  over  to  the 
solicitor  ul  the  said  William  Kullarltin. 
Ami  this  deponent  further  saith,  tlvit  it 
appeari  troui  the  fuiniii.*  vouchers  of  tlie 
said  n-ciniciit,  that  the  uinount  of  the 
said  ri.iei|it  has  Ik  en  passed  to  tiie  creiiit 
of  the  sail!  rci;inient; — ami  ihert-fore  this 
deponent  believes  the  s:inie  hath  been 
allowed  to  the  said  William  Fulhirtoii. 
And  this  dc|ionent,  from  the  strict  inqui- 
ries he  directed  to  be  made,  the  variuiis 
in  tor  matin  n  lie  hatli  collected  from  per- 
sons well  acquainted  with  Ayr  and  its 
▼icinily,  and  with  the  foraging  of  lu>r«es 
in  Scotland  for  tlie  said  regiment,  he 
^rily  believes  that  no  person  of  the 
name  of  John  Riure  was  cirer  employed 
liy  the  said  William  Fullarton,  or  other- 
wise, to  supply  forage  for  any  horses 
l>elonging  to  the  said  SJrd  regiment  of 
dragoons,  that  no  such  paynsent  was  in 
fact  made,  but  that  the  said  receipt  is  a 
falwication  and  an  imposition  upon  the 
government  of  the  country. 

And  this  deponent  further  sail h.  that 
he  hath  repeatedly  l>een  informed,  by  sir 
Samuel  Hood,  K.  B.  and  one  of  the  com- 
missioners for  the  island  of  Trinidad,  in 
the  said  indictment  mentioned,  at  the 
time  therein  set  forth,  and  verily  believes, 
thatthechargeagainstcoloiielThomas  l^c- 
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London  or  its  immediale  naigbbaiirhuod), 
■al  havealreadgrhadthehooowlB  sub- 
nil  Id  tha  tnwaiBnrtir  in  chief."  And 
this  depoaaat  Ibrther  sutfi,  that  the  se- 
vrnl  eslmtis  and  copies  bcrcio  before  set 
IbHh,  enni  the  said  foftart  teed  tiie 
aial  daj  of^October.  have  bacn  canfall/ 
ttaupwedy  by  ibis  aepoBcnt,  with  certi- 
ifli  eopisa  thereoi;  mdar  tha  bands  of 
tha  coasuihsianer  noroinaled  by  and  on 
tha  hahalfof  this  depeocot,  and  by  them 
iiBMiiflnl  to  this  deponent^  agciit,  and 
near  ia  his  pssisssisB,  and  ate  fsat  of  the 
dacumenta  agreed  to  be  admitted  autheo- 


I,  was 
baaugbt  agpiMi  bin  by  tha  aaid  WOiiam 
fUlarton,  eothaly  coBtoaiy  lo  tha  opinion 
and  bebsf  of  thaandivSBUid  Hood. 
And  thisdeponent  Ibrtbcr  aitb,  that  the 
afidavii  bannnlaanneaad,  waaavorn  by 
the  saadrirSaasnel  Qaod  for  Ifaa  pvfose 
offindnciagiDthbhDnaniblaoDart,  when 
this  deponeatattendsd  to  reeeivn  thnjud^ 
ment  Ifaereoren  a  peoHcotlon  aninst 
hini  by  the  riglit  hon.  John  Sullivan, 
for  aaotlier  passage  in  the  aame  book, 
and  it  wouM  have  Men  produead  accord- 
ingly, but  that  it  did  not  eaow  la  hand 
early  enough  for  that  occaakn,  and  that 
the  absence  of  tha  said  sir  Sannal  Hood 
from  this  country,  alone  deprtvaa  tbb  de- 
ponent of  the  testinMny  of  the  anid  sir 
Sanniel  Hood,  of  the  correct  tinih  of 
many  of  tbe  material  focto  staled  m  the 
paasages  for  which  thisdeponent  is  now  in- 
dicted, and  to  thecorrectnessorwhieh facts 
the  aaid  sir  Samuel  llood  hath  frcipently 
expressed  lo  this  deponent  hb  willingness 
to  bear  testimony,  in  tha  moat  memo 
and  une^piivoeal 'manner.  And  in  par- 
ticnlar,  he  this  deponent  hath  been  in- 
fbrmed  by  sir  Samuel  Hood,  and  he  verily 
believes,  that  when  an  attempt  was 
made  by  the  said  William  Fnllarton  to 
examine  into  the  previous  government 
of  the  said  island,  the  same  was  publicly, 
forcibly,  and  with  the  utmost  earnestness 
on  the  part  of  the  said  air  Samuel  Hood, 
not  unlv  deprecated,  but  the  verachy  oi 
tlie  said  Wdham  PuHarton  in  otiier  con- 
cerns was  impeached  and  maintained  he- 
fore  his  majesty's  conocil  of  the  island  of 
Trinidad;  and  that  such  impeachment  was 
supported  and  sustained  by  all  the  mem- 
bers of  that  council  iMit  one.  And  tlii^ 
deponent  further  saith,  that  he  hath 
likewise  been  informed  by  tbe  said  sir 
Samuel  Hood,  and  verily  lielieves,  that 
the  said  sir  Samuel  Hood,  in  ihe  prrsriicc 
of  the  council  of  the  said  island,  addres- 
sed the  said  William  Fullarton,  in  the 
words,  or  to  the  effect  set  forth  in  ful. 
58  and  .SS  of  the  publication  for  part  uf 
which  this  de|N>nent  is  indicted.  And 
this  deponent  further  saith,  that  from  hi« 
this  deponent's  knowledae  of  the  said 
Will'iaro  Kidlarton,  and  from  the  ol»ser- 
vatioos  he  had  an  opportunity  of  making 
personally  as  militanr  sceretarr  to  the  late 
general  Grinficld,and  fmm  theinformation 
this  deponent  has  received  from  the  said 
general  and  tlie  said  sir  Samuel  Hood,  ami 
from  various  other  honourable  and  res- 
pectable persons,  this  de|H>nent  verily  l>e- 
iievcs,  that  the  motives  which  actuated 
tlie  said  William  Fullarton  in  tha  prose- 
cution alhided  to  by  the  said  indictment, 
were  not  the  result  of  a  foeling  or  sense 
of  a  public  duty,  but  proceeded  from  mo- 
tives of  private  revenge  or  resentment. 
And  this  deponent  further  saith,  that 
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in  tlic  depositions  returned  to  the  'man- 
damus alluded  to  in  the  said  book  and 
indictment,  tlie  principal  inhabitants  of 
the  said  island  did  bear  testimony  to  the 
honotirabie  and  upright  conduct  of  the 
said  Ttiomas  Picton,  as  stated  in  this  de- 
ponent's said  publication,  from  fol.  187 
to  198  inclusive.  And  that  the  said 
William  Fullarton,  in  a  book  published 
by  him  respecting  the  afhiirs  of  Trinidad, 
under  the  title  of  **  A  Refutation  of  the 
Pamphlet  which  Colonel  Picton  lately 
addressed  to  Lord  Ilobart/'  speaking  of 
this  deponent,  makes  use  of  the  follow- 
ing words :  "  I  shall  not  be  deterred  by 
any  insolence  of  major  Draper,  nor 
from  any  of  the  confederated  band 
leagued  and  colleagued  to  support  the  tur- 
pitudes of  that  cruel  and  vmdictive  go- 
vernor.** And  this  deponent  8aith>  he 
humbly  conceives  that  those  parts  of  the 
return  to  tho  said  mandamus  which  are 
set  forth  in  page  161,  and  several  sub- 
sccjuent  pages  of  his  this  deponent's  said 
puolication,  authorize  a  conclusion,  that 
the  catholic  curate  of  the  parish  in 
which  Luira  Calderon  in  the  same  in- 
dictment named  was  tiom,  furnished 
Pedro  Vargas  and  Juan  Monies  with  fa- 
bricated certificates  of  her  baptism  and 
age.  And  this  deponent  hath  heard  and 
believes,  that  the  said  curate,  in  con- 
sequence thereof,  was  afterwards  sent  to 
prison,  at  the  instance  of  the  vicar-ge- 
neral of  the  said  island.  And  he  hath 
also  heard  and  tielieves,  that  the  said 
Luisa  Calderon  was  taken  by  Mrs.  Ful- 
larton  in  her  carriage,  and  introduced  by 
her  to  some  of  her  female  acquaintances 
in  Scotland ;  and  he  has  no  doubt  either 
of  the  authenticity  of  the  letter  set 
forth  in  fol.  184  of  this  deponent's  pub- 
lication, or  of  the  truth  or  its  contents, 
eicept  that  the  word  Ar^lcshire  has  by 
a  mistake  been  printed  instead  of  Ayr- 
shire. And  this  deponent  further  saith, 
that  he  was  present  at  the  trial  of  the 
said  Thomas  Picton,  which  preceded 
this  deponent's  said  publication,  and  that 
the  principal  witnesses  produced  by  the 
said  William  Fullarton  in  support  of  the 
prosecution  aforesaid,  besides  the  said 
Luisa  Calderon,  were  the  said  Juan 
Monies,  and  the  said  Pedro  Varcas,  and 
that  in  page  S09,  and  in  severalfoliow- 
ing  pages  of  the  said  publication,  are 
correct  copies  of  extracts  from  deposi- 
tions made  concerning  the  said  Juan 
Montes,  and  returned  to  the  said  man- 
damus; and  that  pages  9$0,  S91,  and 
S22,  contain  a  representation  also  given  - 

.  upon  oath,  and  returned  with  the  said 
mandamus,  of  the  private  eaamination 
of  witnesses  at  Triniaad,  in  the  presence 
of  the  said  William  Fullarton  himself. 

And  this  deponent  saith,  that  on  the 
day  following  that  on  which  process  was 
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issued  against  this  deponent  in  the  said 
action  at  the  suit  of  the  said  William 
Fullarton,  another  process  was  also 
issued  by  the  then  attorney  of  the  said 
William  Fullarton,  against  this  deponent, 
at  the  suit  of  the  said  Juan  Monies,  of 
being  a  bad  and  useless  pioneer,  a  de- 
serter from  the  Ilavannah,  and  very  ge- 
nerally believed  in  Trinidad  to  be  u  spy 
to  the  Spanish  government.  And  this 
deponent  further  saitl^  that  the  siid 
Juan  Montes  having  declared  in  such 
action,  this  deponent  pleaded  a  justifi- 
cation thereto,  and  a  commission  was 
issued  and  executed  at  the  island  of  Tri- 
nidad, in  such  last- mentioned  action; 
and  the  said  commission  having  been  re- 
turned to  this  country  in  the  month  of 
August  1807,  this  deponent,  in  the  fol- 
lowing term,  caused  such  action  to  be 
nonprossed,  but  hath  been  unable  to 
obtain  any  costs  from  the  said  Juan 
Monies,  who  has  quitted  this  kingdom 
for  Trinidad.  And  this  deponent  hath 
seen  a  letter  from  the  &ttorney*s«iicral 
of  thesud  island,  the  contents  of  which 
he  verily  believes  to  be  true,  wherein 
the  said  attorney- ceneral  writes  that  tho 
•aid  Juan  Monies  had  stated  that  he  was 
extremely  sorry  for  the  part  he  had  so 
taken,  and  that  he  had  been  pushed  on 
to  act  as  be  did,  by  the  said  William 
Fullarton.  And  this  deponent  believes, 
that  the  governor  of  Tnnidad  aforesaid, 
refused  the  said  Juan  Montes  the  liberty 
of  residing  there,  unless  he  produced 
bondsmen  to  be  answerable  for  his  |ood 
behaviour,  and  that  bond  had  been  given 
accordingly.  And  this  deponent  further 
saith,  that  the  written  evidence  and  do- 
cuments refened  to  in  pages  243  and 
246  of  the  said  publication,  are  all 
eenuine  and  correct.  And  this  deponent 
nirther  saith,  that  the  said  William  Ful- 
larton from  time  to  time,  as  well  before 
as  pendine  the  l>efbre-raentioned  piose- 
ctition  of  the  said  Thomas  Picton,  printed 
and  published,  and  employed  others  to 
print  and  publish  various  tracts  and  pam- 
phlets and  books  reflecting  in  the 
grossest  manner  on  the  conduct  of  the 
said  Thomas  Picton,  the  said  sir  Samuel 
Hood,  the  said  general  Grin6eld,  this 
deponent,  and  various  other  persons, 
who,  from  their  own  local  knowledge  of 
facts,  were  enabled  to  contradict  the  false 
assertions  of  the  said  William  Fullarton. 
And  this  deponent  farther  saith,  that 
the  said  William  Fulbrton,  having,  in 
one  of  his  said  publications  which  he 
ibrwarded,  as  this  deponent  verily  be- 
lieves, to  most  of  the  members  of  his 
majesty's  most  honourable  pnvy  council, 
and  to  other  persons,  wiiilst  his  charges 
against  the  said  Thomas  Hcton  were 
under  consideration,  asserting  that  he 
never  had  any  conversation  with  the 
3  Z 
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Kaid  general  Grinficld,  to  the  prcjinlicc 
of  the  aid  Thomas  Picton,  relative  to 
the  aflkirs  and  government  of  Trinidad, 
but  that  he  had  purposely  avoided  saving 
any  thing  to  general  Grinfield  that  might 
rouse  him  against  the  said  Thomas  Pic- 
ton,  he  this  deponent  addressed  a  letter 
to  the  said  Thomas  Pic  ton,  in  which 
this  deponent,  after  quoting  the  above 
extract  from  the  said  publication,  wrote 
as  follows :  **  I  cannot  but  suppose  that 
he  has  purposely  forgotten  a  long  private 
conference  which  took  place  oetwcen 
general  Grinfield  and  himself  on  his 
arrival  at  Barlnidoes  from  England,  and 
from  the  subsequent  ami  immediate  de- 
claration of  general  Grinfield,  that  *  ap  • 
prehendine  a  disagreement  between  co- 
lonel Fulbrton  and  brigadier-general 
Picton,  he  would  take  care  to  steer  clear 
of  all  disputes  not  military/  it  is  na- 
tural to  infer  that  arguments  liad  not 
been  wanting  to  prepossess  general  Grin- 
field with  an  unfavourable  opinion  of 
your  conduct  and  actions."  And  this 
deponent  further  saith,  that  the  s;iid 
general  Grinfield  had,  in  point  of  fact, 
a  long  private  conference  with  the  said 
William  Fullarton,  at  Barhadoes,  prior 
to  the  said  William  Fullarton*s  arrival 
at  Trinidad.  And  that,  immediately 
a(\er  such  conference,  the  said  general 
Grinfield  did  address  himself  to  ttii^  de- 
ponent, in  the  words  or  to  the  effect 
above  set  forth.  And  this  deponent 
further  saith,  that  the  said  ^neral  Grin- 
field, on  his  arrival  at  Trinidad,  took  up 
his  residence  at  the  government- house, 
occupied  by  the  said  William  Fullarton, 
as  first  commissioner.  And  aflcr  re- 
maining there  a  week,  quitted  the  same, 
and  went  to  a  public  hotel,  in  conse- 
quence of  frequent  interruptions  to  offi- 
cial business,  and  a  disposition  on  the 
part  of  the  said  William  Fullarton  to 
enter  argumentatively  into  the  circum- 
stances of  the  quarrel  between  himself 
and  the  said  Thomas  Ficton,  as  the  said 
general  Grinfield  informed  this  depo- 
nent, and  as  he  this  deponent  verily  be- 
lieves.  And  this  deponent  wrote  and 
sent  the  said  letter  to  the  said  Thomas 
Picton.  as  a  friend,  and  without  an^  idea 
that  the  same  would  ever  be  pnntrd ; 
but  the  same  was  afterwards  published 
by  the  said  Thomas  Picton,  wiln  this  de- 
ponent's assent.  And  this  dep<incnt 
saith,  that  in  a  subsequent  quarto  publi- 
cation, by  the  said  William  Fullarton, 
published  before  this   deponent's    said 

{lublication,  he  the  said  William  Ful- 
arlon  (amongst  other  things),  speaking 
of  the  said  letter,  states  as  follows: — 
"  Before  I  conclude  my  remarks  on  this 
part  of  the  misrepresentation  brought 
forward  by  colonel  Picton,  I  must  add 
some  anioiadveraions  on  the  declanttoDs 


of  major  Draper,  and  on  the  position 
which  he  liao  the  inaolence  to  aasert, 
tliat  I  have  not  truly  repreaenled  ftcls, 
but  that  such  ill-grouoded  aaaeitioiis  are 
adduced  as  must  subject  the  writer  to  the 
heavy  charge  of  a  bttach  of  vcnc^y. 
In  ordinary  cases  the  only  tnvwer  to 
such  remarks  would  be,  to  make  the 
major  eat  up  his  words,  or  else  to  cnm 
them  down  his  throat  with  the  point  of 
mjr  sword.**  And  tbu  deponent  further 
saith,  he  hath  heard  ana  believes,  that 
some  time  in  or  about  the  year  1809, 
the  then  commander  in  chief  of  his  ma- 
jesty's forces,  in  Irehund,  offidml^  trans- 
mitted to  field  marshal,  bis  n>jal  high- 
ness the  duke  of  York,  petitions  from 
William  Spencer,  of  Belfiut,  boot- maker, 
and  Michael  Morris,  of  Tuam,  sndier, 
respectively  complaining  that  the  sakl 
William  Fullarton  was  very  considerably 
indebted  to  them  for  sadllnrj  and  lioots, 
furnished  the  said  regiment,  and  that 
they  were  unable  to  procure  pavment 
thereof.  And  this  aeponent  nirther 
s.iith,  that  he  hath  also  heard  and  be- 
lieves, that  a  memorial  was  also  pre- 
sented by  the  said  W'illiam  Spencer  to 
the  said  duke  of  York,  compUniiigof 
the  conduct  of  the  said  William  Ful- 
larton, in  not  discharging  the  demand 
of  the  said  William  Spencer,  amounting 
to  1,000/.  or  thereabouts,  and  praying 
his  royal  highness's  interference  for  the 
recovery  thereof.  And  this  deponent 
further  saith,  that  after  his  royal  high- 
ness had  made  minute  inquiries  into  the 
facts  contained  in  the  said  memorials,  be 
did,  as  this  deponent  hath  heard  and  be- 
lieves, on  the  15th  day  of  June,  180^, 
make  an  official  communication  thereon 
to  the  right  honourable  lord  llobart,  the 
secretary  of  state  for  the  colonial  de- 
partment, of  which  his  royal  liighnevb 
permitted  this  deponent  to  take  a  copy, 
and  which  is  in  the  words  following, 
(that  is  to  say) :— **  My  lord,  under- 
standing that  it  is  intended  to  employ 
colonel  Fullarton  in  some  public  capa- 
city, in  the  West  Indies,  m^  duty  obliges 
me  to  acquaint  your  lordship,  that  there 
are  such  serious  claims  against  colonel 
Fullarton,  by  the  persons  furnishing 
clolliing  and  appointments  to  tlie  fdrd 
regiment  of  light  draeoons,  fur  paymcct 
of^  their  demands,  that  I  have  to  point 
out  to  your  lordship  the  expediency  of 
colonel  Fullarton  not  being  alloweu  to 
proceed  on  the  intended  service  until  he 
shall  have  settled  the  demands  against 
him  to  the  satisfaction  of  the  IriSgo- 
vemment  and  the  secretary  at  war. 

"  FEEDEaiCK.** 

And  this  deponent  saith,  it  appears  by 
the  certificates  of  'the  awlitor-^neral  of 
Ireland,  authenticated  as  aforesaid,  oaled 
in  January  last|  that  there  ttteaitliiiiiiwd 
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due  from  the  tald  regiment  to  govern- 
ment, oo  bmlaiico  uf  forage  accounts, 
upwanls  of  3,000/.  And  lastly  this  de- 
ponent sfttth,  tlwt  no  copy  of  this  de- 
ponent's said  publication  hath  been  sold 
hy  his  direction,  or  privily,  since  the 
information  hercin-bctore  mentioned  was 
filed  against  him. 

Edward  A  lured  Draper. 

5>wom  in  court,  this  16th 
day  of  November,  1808. 

By  THE  Court. 

Edward  Alurbd  Draper. 

Resworn  in  court  tliis  2t8t 
day  of  Nuvcraber,  1808. 

By  the  Court. 

*  Ik  The  KikoVBemch. 

Sir  Samuel  Hood,  K,  B,  a  rear 'admiral 
in  the  roml  tiary,  maketh  oath  and  iaith, 
that  whiUt  he  was  third  commiuioncr  for 
the  island  of  Trinidad^  some  time  in  the 
month  of  Marckj  1803,  colonel  William 
Fnllartont  first  commissioner  for  the 
said  island^  brought  before  the  coMmif- 
liofien  then  tittin^,  and  read^  several 
charges  against  bngadier-general  Thomas 
Picton,  relating  to  hi$  conduct  as  gever^ 
nor  i^  that  island,  prior  to  the  brigadier- 
general  being  superseded  by  the  commis^ 
sioners; — that  it  also  appeared,  on  the 
oath  of  some  of  the  inkabUants,  taken 
before  this  deponent  and  the  said  brigadier - 
general  Picton,  that  the  said  colonel  FuU 
Jarion  had  cauud  secret  investigation  to 
be  made  of  the  said  brigadier- general* s 
<onduct,  us  former  governor  of  the  scud 
island.  And  this  deponent  further  maketk 
oath  and  saith,  that  he  did  not  know  of 
any  order  or  instructions  to  the  commis- 
sioners to  investigate  or  inquire  into  the 
t'ondact  of  the  said  brigadier-general  Pic* 
ton,  the  former  governor, 

Samuel  Hood. 

SuHirn  at  Portsmouth,  in  the  said  county, 
the  UUt  day  of  November,  1807,  before 
inc  (the  name  Fullarton  having  been  first 
n/ritten  aver  the  obliteration  on  the  90th 
June), 

3f .  Greetham,  Jun.  a  commissioner,  &c. 

Ik  1I1C  KiNo's-BEycn. 

The  KiKO 
Versus 

Edward  A  lured  Draper  Esq, 

Charles  Few,  of  Great  Jame»*8treet, 
Bedford-row,  in  the  county  of  Middlesex, 

*N.  B.— The  reading  of  this  affidavit 
(which  was  annexed  to  the  foregoing  affidavit 
of  colonel  Draper)  was  objected  to  by  the 
Court,  as  having  been  sworn  before  tlie  pre- 
sent indictment  wis  preferred. 


gentleman,  maketh  oath  and  saith,  that 
William  Fulbrton,  esquire,  deceased, 
having  brought  an  action  in  this  honour- 
able court  against  the  above-named  de- 
fendant for  a  libel,  and  the  above-named 
defendant  having  pleaded  several  pleas  of 
justification  thereto,  it  became  necessary 
m  support  thereof,  to  produce  certain 
returns,  regimental  accounts,  letters,  and 
other  papers  which  were  deposited  in 
different  military  offices  in  Ireland  in 
support  thereof.  And  this  deponent  fur- 
ther saith,  that  after  rarious  proposab 
made  by  this  deponent  for  the  purpose  of 
saving  the  heavy  expense  attending  tlie 
production  thereof  by  official  persons,  the 
admissions  hereunto  annexed  were  en- 
tered into,  for  the  purpose  of  enabling 
both  parties  to  have  the  benefit  of  the 
papers  by  them  therein  respectively 
required,  and  the  said  admissions 
were  accordingly  signed  on  or  about 
the4thdii^ofJunc,  1807,  byJobnWil- 
kinson,  of  Red  Lion-square,  gentleman, 
the  then  solicitor  of  the  said  William 
Fullarton,  and  by  this  deponent  on  be- 
half of  the  above-named  defendant.  And 
this  deponent  further  saith,  that  in  the 
month  of  January  last,  he,  this  deponent, 
received  a  packet  from  Ireland,  in  which 
was  an  inclosure  indorsed  as  follows; — 
**  Fullarton  a^inst  Draper.— Copies  of 
various  exhibits,  certified,  attested,  and 
sealed. — Charles  Few,  esq|uire,  Great 
James-street,  London. — ^To  be  opened  in 
presence  of  the  attornies  of  the  plaintiff 
and  defendant— The  seal  of  Boyle  Tra- 
vcrs,  (L.  S.)  the  seal  of  W.  Furlong, 
(L.S.)"  And  this  deponent  thereupon 
waited  with  the  said  inclosure  under  tho 
seals  aforesaid,  on  the  said  Mr.  Wilkin- 
son, and  tendered  the  same  to  be  opened 
before  him  for  the  purpose  of  attesting 
the  inclosures,  but  tiie  said  Mr.  Wilkin- 
son requested  this  deponent  not  to  open 
the  same  in  his  presence,  and  gave  this 
deponent  as  a  reason  for  such  request, 
that  he  had  been  instructed  by  the  said 
William  Fullarton,  not  to  concur  in  any 
step  which  vrould  in  any  manner  assist 
the  above-named  defendant,  in  that  re- 
spect, or  to  that  effect  And  this  depo- 
nent thereupon  waited  on  Mr.  Ayrion, 
who  acted  as  the  agent  of  the  said  Mr. 
Wilkinson  in  the  saki  cause,  and  in  like 
manner  tendered  the  said  scaled  packet, 
and  the  sud  Mr.  A^rrton  in  like  maimer 
refused  to  attest  its  mclosures,  or  to  con« 
sent  to  the  seals  thereon  being  broken. 
And  this  deooncnt  also  in  like  manner 
received  unaer  tlie  seal  of  the  quarter- 
master fl»neraVs  office,  and  of  the  said 
William  Purlons,paDers  purporting  to  be, 
and  which  he,  this  aeponent,  in  point  of 
fact  believes  were  the  original  monthly 
returns  of  the  commanding  officer  for  the 
time  being,  of  the  late  23rd  regimcut  of 
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light  dragoons,  from  the  Jst  day  of  Au* 
gust,  n97f  to  tlie  l8t  day  of  Uecenber 
1798,  eicepting  only  for  the  moDtbs  of 
September,  1797,  and  January*  1798. 
And  this  deponciit  in  like  manner  receiv- 
ed under  ihe  seal  of  the  quarter-masier- 
gencraPs  office  aforesaid,  papers  purport- 
ing to  be,  and  which  he  tnis  deponent  in 
point  of  fact  believes  were  the  original 
vouchers  for  the  forage  for  tlie  said  regi- 
ment, and  the  forageaccounts  from  the  1st 
day  of  July,  1797,  to  the  SOth  dav  of 
June,  1799,  with  the  exception  only  of 
the  receipt  hereinafter  set  forth.  And 
this  deponent  aI»o  tendered  the  said 
packets  respectively  to  the  saki  Mr.  Wil- 
Jcinson,  who  iu  like  manner  refused  to 
interfere  therewith;  and  this  deponent 
was  therefore  under  the  necessity  of  open- 
ing tlie  said  packets,  without  the  pre- 
f  cucc  uf  any  pcr&on  in  behalf  of  the  said 
William  I'uliarton.  And  this  deponent 
al5o  received  from  the  said  William  Fur- 
lung,  by  the  oost,  a  paper,  purporting  to 
bp,  and  whirn  this  ueponeut  believes  in 
point  of  fact  was,  the  original  monthly 
return  of  the  said  regiment,  sisned  by 
the  said  William  FuiUrton,  and  dated  1st 
September,  1797,  a  copy  whereof  is  here- 
unto annexed,  and  a  paper  writing,  pur^ 
porting  to  be,  and  wtiidi  this  deponent 
Relieves  in  point  of  fact  was,  an  original 
receipt,  of  which  the  following  is  a  copy : 
— "^  Received  from  the  paymaster  of  the 
2Srd  dragoons,  the  sum  of  SOQ/.  1^.  lid. 
Sn  full  for  horses  at  forage  by  colonel  Ful- 
brton,  in  Scotland.  Ayr,  16th  July,  1798. 
Juhn  Druce." — And  this  deponent  satth, 
tlhit  tlie  same  was,  as  he  this  deponent 
believes,  taken  out  of  the  packet  of 
furcign  vouchers,  as  in  such  packet  was 
a  copy  thereof,  either  written  or  authen- 
ticated by  the  said  William  Furlong.  And 
this  deponent  furtlicr  saith,  tliat  shortly 
aAcrwardb  Mr.  Pasmore  became  the  at- 
torney of  the  said  William  Fullarton, 
and  waited  on  thib  deponent,  and  stated  to 
liim,  that  as  the  said  William  Fujlarton 
had  orij;inaIly  entered  into  Ihe  said  ad- 
missions, he  should  certainly  concur  in 
any  formal  act  necessary  to  identify  the 
several  papers  aforesaid.  And  this  depo- 
iient  thereupon  produced  to  the  said  Mr. 
I^asniore,  all  the  said  several  papers,  and 
the  envelopes  in  which  they  were  respec- 
tively received.  And  the  said  Mr.  Pas- 
more  authenticated  such  of  them  as  this 
deponent  considered  important,  by  sign- 
ing his  initials  thereto.  And  this  depo- 
nent procured  copies  to  be  made  of  such 
ui'  the  said  papers  as  Mr.  Pasmore  requir- 
ed to  be  furnished  with,  and  dehvered 
the  same  to  him,  together  with  the  said 
copy  of  the  said  receipt.  And  this  depo- 
nent saith,  that  the  said  original  receipt 
and  the  last-mentioned  original  return, 
together  with  copies  of  the  several  letters 


set  flbrtb  by  the  aaid  dcfeodaat  in  his 
affidavit  in  this  proieaition,  sworn  this 
day,  and  the  copy  of  tlie  muster-roll 
therein  also  referred  to,  were  part  of  the 


Kpers  so  acknowledged  by  tlie  aaid  Mr. 
Lsmorc,  to  be  authentic  as  aforesaid,  ex- 
cepting only  a  certain  letter  dated  St st 
day  of  October,  1797,  which,  by  some 
inadvertence,  was  not  enumerated  in 
the  schedule  to  the  said  admissions, 
and  therefore  not  forwarded  by  tlie 
said  commissioners,  or  authenticated 
by  the  said  Mr.  IVMOiore. 

C.  Fkw. 
Sworn  in  Court,  this  16th 
day  of  Noveml#er,  1806. 

By  theCouar. 

SCOEDVI.E  A. 

Fvi.LAaroy  versui  Drapkr. 

Statcnwni  of  Papen  required  to  ht  pro^ 
dueed  im  the  part  of  the  VUuHtiff. 

1797. 

July  11,  Letter  from  the  earl  of  Car- 
hampton  to  Messrs.  Corry, 
Browne,  and  Bristow. 

Aug.  31,  Statement  to  earl  Carhampton 
by  colonel  Fullarton. 

Aug.  94,  Letter  from  coluuel  Fullarton  to 
the  carl  of  Carhampton. 

SepL  11,  Letter  from  colonel  Uandficld 
to  colonel  Fullarton. 

Sept.  1-1,  Copy  of  a  letter  from  colonel 
Handheld  to  coluuel  Fullar- 
ton. 

ScpL  15,  Copy  of  leave  granted  by  the 
earl  of  Carhani]iti»n»  and  in- 
tiiualed  by  colonel  llaudticld 
and  by  general  Craddock  fur 
colonel  Fullarton  to  return  to 
England. 

Oct.  Copy  of  leave  of  absence, 
notified  by  major-gcnerjl 
(;oldie. 

Dec.  C6,  Letter  from  colonel  Fullarton 
to  colonel  Ilandticld. 
Copy  of  orders  fur  calling  in 
ail  recruiting!  parties  belong- 
ing to  regiments  on  the  Irisii 
establishment. 

1708. 
April,      Copy  of    ortlers  for  renewing 


tiie  recruiting  service. 


1802. 


Oct.  10,  Copy  of  district  ordtis,  by 
brigadier-genera  I  ii.irt,rc>i»cct- 
ing  !23rd  reginieut  uf  light 
dragoons. 

Si'IIEDULE    B. 

Stutcmeni  of  Papers  r€quircd  to  It  pro* 
duiiedon  the  part  of  the  Defendant. 

In  the  Adjutant'GcncraVs    Office. 
Authenticated    copy    of    adjulaat-^en. 


1081]  '  M  ' 

lleweU*8  letter  to  commandioc  officer 
of  S3d  dragooDs,  aalcd  Novem- 
ber 16,  1107. 

Adjulant-geo.  GoWie's  inspcclion  re- 
iurus,  and  report  of  S3r  J  dragoons, 
for  l?9r. 

Jn  the  QtMrier-Matter^Generol't  Office. 

Original  monthly  returns  of  the  late 
i:itd  dragoons,  from  Auj^ust  1,  1797, 
to  Nof.  1,  17»8  inclusive.— Forage 
account  from  July  1,  1797,  to  June 
30,  1799,  togetlicr  with  a  receipt,  or 
voucher,  signed  John  Bruce,  dated 
Ayr,  July  16, 179B. 

Major  gen.  sir  S.  F.  Craddock's,  and 
brig.-gen.  Clinton's  reports  to  the 
lord  lieutenant  of  balance  due  from 
regiment.— Dated  respectively  Janu- 
ary 24,  1801,  and  July  18, 1806. 

In  the  MUUary  Secretarfs  Office. 

Authenticated     copies    of    correspond- 
ence   between  culonel  Ilandfield  and 
commanding  officer  of  Sdrd  dragpons, 
attending  to  da^s  specified,  viz, 
1797. 

June   30,  Lord  Cafhaiqpton  to  major 
Maxwell. 
Nov.  3,  Col.  Handfield  to  col.  Spencer. 
Nov.  5,  Col.  Spencer  to  col.  Ilandfield. 
Nov.  8,  Col.  Ilandfield  to  col.  Spencer. 
N  uv.  1 1,  Col.  Spencer  to  col.  Ilandfield- 

In  the  Office  of  Secretary  of  State/or  the 
Military  Department, 

Copies  of  letters  of  sir  £.  Littlehalcs 
to  commanding  officer  of  S3rd  dra- 
goons, rcspectine  balance  on  forage 
account^  dated  March  15,  1804,  and 
October  21,  1805.— Letter  written 
and  sent  by  col.  FuUarton  to  col. 
Ilandiicld,  dated  in  October  or 
November,  1797. 

In  the  Muster^Master»GcneraVM  Office, 

Muster  rolls  of  2Srd  dragoons,  from 
October  1, 1796,  to  March  31,  1798, 
inclusive. 

Ill  the  Auditof't  Office. 

Certified  statement  of  balance  due  to 
government,  from  late  23rd  dragoons, 
on  forage  accounts,  at  the  period  of 
reduction,  in  1802. 

In  the  TreoMury  Office. 

Certificate   relating  to   the    above  ba- 
lance. 
J.  Wilkinson,  Attorney  for  the  Plaintiff. 

C.  Few,  Defendant's  Agent 

In  The  Kikg^s^Bekch* 

Jiciwun 
William  Fullartov,  Etq.  Plaintiff, 

and 
Edward  A  lured  Draper,  JSt^.  Deft 
Itis  mutually  agreed  detwceo  the  pUio- 
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tiff's  attomi^and  the  defepdant'a  attor- 
ney, that  tlie  following  admissions  should 
be  made  upon  the  triu  of  this  cause  (that 
is  to  say) : 

Tliat  the  several  papers  mentioned  in  the 
schedules  A  and  B  hereto  auncsed,  as 
deposited  in  thodiffisrcnt  public  o^es, 
in  Ireland,  are  authentic  and  original 
papers  of  the  respective  dates  therein 
expressed,  and  sent  by  the  several  per- 
sons whcMe  signatures  t|iey  purport  to 
bear,  or  in  whose  name  they  purport  to 
have  been  written. 

That  no  other  evidence  of  their  being 
authentic  papers  and  coming  out  of  the 
different  public  offices,  in  Ireland,  where, 
by  indorsement  or  otherwise  they  appear 
to  haf  e  been  deposited,  shall  be  required 
at  the  trial,  than  proof  of  the  hahd-writ- 
ing  of  Bovle  Travers,aud  William  Fur^ 
long,  of  Dublin,  esquires,  upon  copies 
of  Iliose  papers,  to  a  certificate  of  tneir 
having^  compared  the  same  copies  or  pa- 
pers with  the  originals,  and  stating  them 
to  be  true  copies  thereof. 

That  in  case  any  of  the  said  original 
papers,  if  actually  produced  by  the  seve- 
ral persons  wlio  have  the  legal  custody 
thereof  respectively,  at  the  public  offices 
in  Ireland,  with  proof  the  hand- writings 
subscribed  thereto  would  be  admissible 
evidence,  no  objection  shall  be  made  to 
the  admissibility^  of  the  copy,  but  each 
cop^  shall  be  liable  to  all  objections 
which  might  bo  made  to  the  original,  if 
produced  and  proved  to  have  been  signed 
ny  the  party  or  parties  whose  name  or 
names  is  or  are  subscribed  thereto,  or  to 
have  been  officially  returned  to  or  sent 
from  those  offices  respectively,  according 
to  the  dates  thereof. 

That  the  several  letters  stated  in  the 
said  schedules  were,  in  fact,  written  by 
the  persons  in  whose  names  they  several- 
ly purport  to  be  written,  and  were  re- 
ceived bv  the  persons  to  whom  they  ap- 
pear to  be  addressed,  subject  to  all  ob- 
jections concerning  the  adpaissibility  in 
proof  of  the  original  letters,  in  case  the 
ori|;iuals  were  produced  and  tlie  hand- 
writings were  verified.  Dated  this  4th  of 
June,  1807. 

J.  Wilkinson,  Attorney  for  the  Plaintiff. 
C.  Few,  Defendant's  Agent 

In  The  King's-Bench. 

The  King 
agaimU 

Edward  Alured  Draper. 

« 

The  rkht  hooourable  Henry  lances, 
earl  of  Carhamjpton^  of  Paipe's  Ilill,  in 
the  ccHinty  of  Surrey,  roakcth  oath  and 
saith,  that  in  the  year  1797,  be,  this  de« 
ponent,  was  commander  in  chief  of  his 
majesty's  forces  iu  the  kingdom  of  Ire- 
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land,    ami  ikial    the   tight    lion,    carl 
Canxlrn  wu,   iliiring  lh«  vmmc  period, 
Klotd  licuteiunt  (hereof.    Anil  thii  ile 
unt  fuittter  Muth,   that  iii  the  Mirl 
,  IT'JI,   the  laie  U(d  icgiment  ol 
JgliL  Dr*Lgix>i>t   iinilci  lliecoinniUKl  at 
Moncl  Witharo   Fullartun,    unce    dc> 
jmbmI,  was  on  ocivicB  in  Irelauil.    Anil 
IbU  dciKiiirnt  further  utih,  th»t  in  ilui 
Inwnlh  of  June,    17l>r,   n  Icltcr  to  Wil- 
livn  Muwe)!,  the  maiur  of  the  said  tc- 
Mtneiit,    at   A|>ritie-Ilill,    n«at   Ayr,   in 
cwlland,  wm  ncni  oy  lhi«  dqwocnt'*  di' 
Xlioni,  dirrcling  htm  to  order  over  to 
kvlaiid,   (til  his  recruits,  rpcniltii);-  nar- 
'    I,  and  l)or»cs,  and  to  join  the  miiI  rr-- 
mi  with  all  ei^lilion.    And  ihii 
.,  ment  further  miUi,  that  itattpeart 
jf  the  monthly  return  of  the  »id  regi- 
metil  for  Sppwmber,  1T9T,  that  the  said 
irator  MBiwell,  togctlici  wlili  si  men 
and  CO  horses,  joined  the  said  rcffimcnt 
in  the  tucereding  mouth.    Andtniide- 
^.fAMnl  pcrrccilv  well  recollect*  that  hu 
^^Was  subtcoiMnlly,  and  in  tlio  same  yrar, 
^V^uch  displeased  with  tlw  conduct  of  the 
^lUd  William  FulUrion,  at  well  on  ac 
^f^fnnnt  of  Id*   retitrning   certain    troop 
Imtmb  as  EfToclive,  to  government,  which 
npon  invostintion  were  nfltrwwls  dis- 
covered h]f  tills  dcponrnl  tn  he  at  grass, 
or  upon  tun  the  said  William  Fullartuii's 
farm*  iu  Ayrstiirc,  and  were  uevcrthctcss 
borne  on  lliu  slrcn;(ll)  of  the  hiiI  rcgi- 
nNDt  for  a  very  contidrrahlo  time,  as 
alM  on  Bccounl  oftiie  suhsistcncc  nuiney 
payable   tu   the   men   liclng   in    arrcar. 
And  this  iteponcnt  lurtber  sailh,    that 
complaints  of    the  last-nientinned   cir- 
cumsiances  liaving  been  preferred  to  this 
deponent,     he,     this    deponent    made 
minute  imiuiries  into  that  fact,  which 
this  deponent  ascertainrd   to   be    true, 
from  tlw  "gent  of  the  Mid  regiment. 

And  tliis  dcponeut  furllier  s<tith,  that 
iipgu  his  qiicMioning  «uch  agent  on  the 
BUhitct,  he  this  ilepunnil  was  informed 
hyliin),  and  vetil;^  t>elieves  the  fact  to 
lie  so,  that  tlie  said  William  Puliation 
liad  tiimself  drawn  llie  snid  subsisienre 
money,  and  hud  applied  it  towards  dis- 
ctuuj-ing  debts  due  Irura  the  said  William 
FulliirUiD,  for  other  purposes.  A  nd  tliii 
deponent  further  &ailh,  that  be  there- 
tipun  sent  for  the  said  William  Ful- 
hrlon,  and  strongly  antmadveiietl  on  his 
conduct  in  the  particulars  aforesaid. 
And  tbia  deponent  further  sailh,  that 
although  be  cannot  charge  liis  memory 
Bt  this  distance  of  lime  with  every  par- 
ticular relating  to  the  charges  before 
■nentioned,  yet  this  deponent  well  re- 
collects, that  from  the  facts  Ibcn  dis- 
closed, the  iinptession  left  on  this  de- 
ponenl's  mind  was,  and  still  is,  that  the 
■*id  Wdliam  Follarlun  had  been  carrying 
ftyaieai  of  itccuUlivn,  aad  which 


this  deponent  foutxl  cunsidctaye  difli- 
eiiUy  in  putting  a  (inp  lu.  And  Ibia  de- 
ponent turlher  saith,  in  conM^uriice  of 
tepre mentation*  made  to  iliii  dcpom-itl, 
lie  was  obli-ed  (o  caiiMi  tlw  Mibajiit^iicc 
mnnry  due  to  the  troops,  to  be  |<aiJ  out 
vt  other  lunda. 

CtRn*Mt-T01i. 

Sworn  at  No.  if,  nmlon-slrerl, 
this  Ulh  day  of  Nuvciiiber,  IIURI, 
Btfure  me, 
II.  WtLMi,  a  eommissivner,  tte. 

Mr.  Marryat  staled  tliitt  the  roturw* 
were  in  court,  and  tlut  Iwu  of  the  pitiKipal 
things  tu  beatlended  to  in  Ihc  aflidavtls  on  the 
part  of  cvlcincl  Urvpcr,  wi-re  ihcw  rrlutno, 
which  were  bignnl  tn  St'|>lcailKr  ITOT,  and 
the  receipt  rigncd  John  Bnice. 

Mr.  Cvrram. — My  lutdv,  in  coiifcfiiu-nre 
of  the  <katli  of  colonel  V'ulUiton,  the  itcliun 
which  was  brought  by  him  bu  ^balrd.  Ax 
you  will  perceive  by  the  affidavits,  tl<i»  is  ^t 
pnjtccution  which  has  been  tnatltnteil  hf  his 
widow,  which  is  certainly  agreat  dmudvwtLife 
with  reference  to  what  I  am  about  to  aolickt 
from  the  cuuit;  becauic,  on  to  a  portion  of 
that  which  has  been  slated  in  the  alSdaiits 
on  the  part  of  tlte  defendant.  It  woukl  have 
been  ciincmely  important  tliat  colonel  Fut- 
larton  (had  he  been  utivr)  stiotdd  havr  permi- 
iiaDy  explained  it.  ilut,  liluaicd  as  I  now  am, 
I  a(k  til  an  opportunity  lu  auswtr  the  alli- 
dadls  that  have  Wn  rrail  on  the  p^irl  oF  the 
<tcfeiidai)[ ;— I  do  not  ask  that  cokmel  Dia- 
per should  be  committed. 

Lord  ElUnlioroiigk. — Let  it  Hand  over,  in 
j  order  ibat  tlie  prosecutor  may  have  ao  op- 
portunity of  answctinK  these  afBdavils,  ol  as 
much  of  Uiem  as  con  be  answered. 

Mr.  Carrair. — My  lords,  probably,  front 
the  state  of  biifincB^,  yuiir  l»nlships  m:iy  nut 
be  able  to  pronnuocc  juilj^menl  in  llii»«tbc 
in  the  course  of  Ibe  prescut  leiu- 

Loid  Elhnboratii-h.—tbAl,  t  think,  h,  ex- 
tremely likely. 

Mr.  DavHcty.—l  Itust  the  Court  will  ltiii>k 
it  right,  that  those  affidavits  only  sliouM  be 
read  which  are  filed  by  a  certain  dity. 

Mr.  Carroic.-~l  make  no  ofii^r  of  that 
sort, — that,  t  conceive,  ii  contrary  to  the 
constant  praclice  of  the  t'oiitt;  I  slmll  be 
prepared  during  the  present  term,  ifthc  gen- 
tlemen on  the  other  side  wish  it. 

Mr.  Justice  Gr«ie.— It  is  impossible  to  do 
it  in  the  present  term. 

Mr.  Martyat. —  1  submit  that  the  case  is 
uow  in  that  situation  tliat  if  tliey  make  more 
affidavits,  we  also  should  be  at  liberty  to  put 
iu  other  alfidavii». 

Mr.  6arr«c,— My  lords,  1  coidd  not  poa- 
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sMj  foTMea  llut  the  cauM  would  Uke  Ihit 
turo,aDd  wootd  beputoffoniccounloroihei- 
libds  whkh  h«Te  been  bnxight  fMwari]& 
in  the  ihaiie  orafGJaviU.  Perhaps llieCourl 
may  think  we  have  beeo  imttentive  to  our 
duty  in  not  haTing  ol{iccted  to  the  reading  of 
tamn  of  the**  afBtuvita.  As  far  u  I  am  cod^ 
cenMd,  I  have  not  thought  bt  to  interpose, 
but  have  pennitted  that  Ibedefendanl  should 
be  allowed  to  stale  every  thing  which  he  and 
those  with  whom  be  has  advised,  havi 
thought  pnper  to  slate.  The  new  matter 
which  has  been  iatroduced  by  him  into  affi- 
davits made  tu  mitigation  of  punishment,  the 
countel  (at  the  prosecution  could  by  no  pos- 
sibility anticipate.    When  judgroeot  had  been 


allowed  lo  go  bv  derauU  in  ao  indictment  for 
a  libel,  the  callinz  in  question  lh«  vetacr'- 
nr  the  facts  sUtedin  the  libel,   could  by 


possibility  have  bwn  anticipated  by  roe. 
And,  therefore,  I  take  it  lo  be  matter  of 
course  that  I  itmild  be  indulged  with  an  0|>- 
portunlty  of  answering  these  affidavHs. 

Hr.  Justice  Lt  fiJionr.— Your  affidavits,  I 
apprehend,  are  oiiW  meant  as  answers  to  the 
affiiiavils  of  the  defendant,  or  to  part  of  those 
affidavits ;  the  rule  will  not  be  adhered  to  if 
you  go  into  new  crimioattag  matter. 

Mr.  Qarram, — My  lords,  I  have  no  suc^ 
iDtention ;  I  should  think  it  would  be  highly 
indecent,  and  shew  a  great  want  of  that  de- 
ciirum  whkh  b  due  to  the  Court,  to  do  so. 
My  object  is,  to  take  off  the  eSect  of  these 
affidavits.— If  I  were  lo  go  into  new  crimi- 
natory matter,  I  certainly  could  have  no  ob- 
jection that  the  defendant,  if  he  thou^i 
proprr,  should  make  new  affidavits, — there 
might  then  be  a  rejoiniler  and  rebutter. 

Lord  EUtHboraagh.^V/e  cannot  anticipate 
whether  (here  will  be  any  impropriety  in  the 
answers  to  these  affidavits. — We  have  not 
seen  them. — When  they  are  offered,  we  shall 
do  that  which  justice  rcquires,aDd  the  practice 
of  the  Court  allows. 


the  delendant  would  contain  such  facts  as 
they  do,  since  a  jtislification  bad  been  put 
upun  the  record  id  the  action  that  was 
brought  by  cok>nel  Fullarton  against  colonel 
Draper.  And  the  prosecutor  knew,  also, 
that  witnesses  had  been  examiDcd  for  the  pur- 
pose of  substantiating  it, 

Bdr.  Garnv.—Hy  lords,  I  wish  my  learned 
fricods  would  condescend  to  give  u*  a  nceipt 
bow  an  affidavit  should  be  trunol  on  the  put 
of  the  prosecution. 

Lord  EUenl>or<mgk,—ljti  it  stand  over  till 

[Leave  granted.] 

COUHT  OF  KING-8-BENCH, 

3foii^,    TebrtMry  0. 

4gth  Geo.  III.  .d.  D.  1809. 

Mr.  Sergeant  Bat.— I  bunblj  more  your 
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lordaliips  for  the  judgment  of  the  Court  upon 
colonel  Dr^er  fur  a  liber  on  colond  Ful- 

Mr.  Carrea.—l,  on  the  part  of  the  pnMe- 
cutiun,  am  as  ready  to  proceed  a.<i  tha  learned 
■crgeant  wbo  appears  for  the  defcDdant ;  but 
I  must  beg  leave  to  observe,  that  what  is  to 
be  read  in  this  case,  is  too  long  hn  what  re- 
mains of  the  present  day. 

Mr.  Sergeant  fiot^-Colonel  Draper  wa* 
extremely  anxious  lo  appear  on  the  Erst  op. 
portunily;  at  the  same  time,  if  on  account  of 
the  press  of  other  public  business,  it  be  in. 
eonvenieDt  for  Ibe  Court  to  proceed  now,  I 
cannot  insist  upon  it. 

M  V  lords,  we  have  the  affidaviu  of  three 
gentlemen,  sir  Samuel  Uood,  and  two  olbert 
who  were  not  in  the  country  when  this  case 
was  last  liefore  the  Court  (sir  SHiunel  Hood 
wa*  llien  absent  in  the  service  of  his  coun- 
try), and  I  hope  the  Court  will  have  no  diffi- 
culty in  permitting  us  ti>  file  tliesc  affidavits. 

Lord  '£lleniorotigk. — You  may  then  go  on 
ad  infinitawi, 

Mr.  GortWB. — My  lords,  the  learned  ser- 
geant certainly  cannot  have  been  informed  of 
what  passed  m  tliii  cause  bcfure.— Tlio  lead- 
ing counsel  for  the  defendant  is  now  absent 
on  account  of  a  domestic  calamity. 

Mr.  MufTjpflt.— From  what  passed  on  the 
former  occasion,  I  submit  that  wc  are  entitled 
to  file  new  affidavits,  in  reply  to  those  which 
have  been  filed  in  answer  tu  those  which  we 
have  already  made. 

Mr,  Sergeant  Beif.— My  lords,  I  had  not 
the  good  fortune  to  be  here  oa  iho  former 
occasion; — [  merely  requested  leave  to  file 
the  affidavits  of  sir  Samuel  Honil  aud  the 
other  two  gentlemen.  We  could  not  get 
their  affidavits  bcfure,  heciuise  they  were  ab- 
sent~iir  Samuel  Ilood  was  absent  in  the 
Baltic. 

Mr.  Garroa). — My  lords,  I  do  not  oppose 
this  slandhig  over  at  present,  iflhe  Court 
think  It  is  inconvenient  to  proceed  now. 


Mr.  Justice  Le  Blane. — If  we  proceed  in 
it  now,  it  will  prerent  all  the  other  business  of 
the  day  from  going  on. 

Lord  ElUaboTtmfk. — If  you  press  and  insist 
upon  it,  your  motion  must  be  heard. 

Hr.  Sergeant  £nf.— If  it  be  tnconvement 
for  the  Court  lo  bear  it  to-day,  I  shall  cer- 
tainly not  press  it. 

Lord  £timiomi;A.'— I  am  afraid  it  would 
be  highly  inconvenient  if  we  were  to  proceed 
in  it  at  present. 
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liord  Ellfnbnr^igk.—Vfc  will  hear  what 
the  iither  side  says. 

Mr.  Garrote.—  My  lords,  the  learned  ser- 
(Seant  has  luld  you  ihut  colonel  I)r.4K  r  hus  a 
great  anxiety  to  come  here  the  very  first  cip- 
portunity,  and  I  may  sav,  with  equal  truth, 
that  the  prosecutrix  on  tfie  present  orra««ion 
h  equally  anxious    to   proceed.     1  ih  not 


daTits.— Wbetbcr  a  new  case  is  lo  be  matic 
by  the  proserutrix  to  preclude  these  affidavits 
from  Ipemg  read,  or  to  render  them  immate- 
rial when  ready  it  is  impos^ihle  for  us  to  knuw 
till  we  sec  her  affidavits  ;  oo  the  former  day 
an  affidavit  of  sir  Samuel  Hood,  which  had 
been  made  on  a  different  occasion,  was  offererl, 
and  the  Court  did  not  think  proper  to  receive 
it.*    He  has  now  returned  from  the  Baltic, 


mean  to  say    that  wc  should  Press  it  on  this  ^^  ,,^  ^^^  ^  ^^  affidavit,  and  I  ask  vour 

day  If  the  Court  d^ies  not  tliink  it  would  lordships  whether  it  is  not  fair,  if  the  proiccu- 

be  ronvenirnt;  1  only  wish  it  tu  Ikj  under-  ^^j^  ^^j;  liberty  to  file  new  atlidavitMhat  the 

stood  that  the  prosecutrix  has  only  one  object  defendant  should  also  be  at  liberlv  to  pat  in 

in  view  in  this  case,  namelv,  to  vindicate  „^^  affidavits,  in  answer  to  those  on  the  olhet 

the  character  and  honour  of  her  oeceaseu  ^^^  ^ 

Mr.  Justice  Le  BImne. — You  say  you  do 

Mr.  Sergeant  &jr~T  am  equally  anxious    not  know  whether  the  prosecutrix  is  now  to 

on  the  part  of  colonel  Draper,  but  leave  it ,  be  permitted  to  make  out  a  new  case;— she 

entirely  to  the  judgment  and  discretion  of  the  '  >.      ^  .    . 

Court. 

Lord  ElUnbormtfih, — Of  course  no  further 
alfidavitSy  alter  to-day,  arc  to  be  filed. 

Mr.  Sergeant  Beit, — None  have  been  filed. 

Lord  Ellnilntrough. — I  mean  none  are  to 
lie  produced  but  Uiosc  that  have  been  already 
sworn. 


Mr.  Garnry.— My  lords,  wc  humbly  hope  ' 
the  Court  will  order  all  their  affidavit's  to  oe  : 
filed*  that  we  ma^  have  the  advantage  of - 
looking  at  them  bctorchand. — The  gentlemen  ' 
on  the  other  side  have  seen  our^  for  two 
mouths  past 


cannot  file  affidavits,  except  in  reply  to  the 
particular  facts  stated  in  your  affidavits. 

Lord  EUenbanrngk. — On  reading  the  af&ila- 
vits  on  tbo  part  of  colonel  Draper,  it  appear ctl 
that  some  facts  were  introducc<I  into  sonic  of 
them  to  which  the  Court  in  its  justice  thoii»lit 
that  the  prosecutrix  should  be  heard  in  reply ; 
— but  we  will  not  permit  her  to  make  a  new 
case,  or  to  do  any  thing  further  tlian  ti» 
answer  some  of  the  ^ts  stated  in  your  affi- 
davits. 

Mr.  Carnm. — My  lords,  the  new  affidavits 
that  we  have  made,  are  only  in  reply  to  those 
on  the  part  of  the  defendant. 

Mr.  Sergeant  fiei^.— These  new  affidavits 
of  our*s  state  no  new  facts,  but  are  only  con- 


Lord  Ellenhorough.^Though  it  may  be  in-  J'  ''"^  "™  "T  "'^r  i^**'  ^^  "^^"^HaZ^ 
convenient  fcr  the  other  pullic  buslncs.  of  fi^matoiy  of  colonel  Draper's  own  affidavit. 
the  Court,  I  would  wi^li  thai  it  bhould  he  !  I^"""  £//«6oroii|rA.— If  they  had  come  here 
heard  now,  rullu  r  tliaii  that  any  expcclalions  ,  a"^  "ked  for  an  indulgence,  we  might  have 
should  be  in»lult;ed  or  (hiiins  sliould  be  Hi;ide  ordered  the  affidavits  to  be  filed;— but  ibey 
which  arc  uiiwarraiUcil.  I  would  rather  bit  ^^  no  indulgence,  they  arc  equally  ready 
here  (whatever  length  of  lime  it  mav  take)  to  ,  w»lh  colonel  Draper  to  have  this  busines.s 
licar  it  ai  the  prebcnt  inoii.enl :— if  Dial  is  hroucht  before  the  Court.  The  number  of 
nut  p^cs^cd.  it  bhall  btatul  over  till  next  term  '  holMlays.  and  the  press  of  public  business, 
—if  it  is  prcsbwl,  I  am  ready  to  .Ml  here  and  ;  make  it  inconvenient  to  the  Court  to  hear  tins 
attend  to  it  wliilc  my  btrencth  conlinucs, 
and  till  thai  strength  bhall  be  wliolly  ex- 
hausted. 

Mr.  Marrjfat. — My  lords,  in  a  case  circiim- 
staiieed  like  the  present,  generally  spiakinc,  a 
defendant  is  entitled  to  hear  all  the  alhdavits 
on  the  part  of  the  prosecution  firbl  read. 

Mr.  G arrow.— You  are  quite  mistaken. 

Mr.  Ularryat, — I  contend  I  am  not  mis- 
taken, but  that  what  I  am  statinz  is  perfectly 
accurr.tc ;«— that  by  the  course  of  proceeding 
in  this  Court,  when  the  defendant  has 
suffered  judgment  to  go  by  default  ,he  is  en- 
titled to  have  all  the  affidavits  on  the  part  of 
the  prosecution  read  in  the  first  place,  and 
then  to  exercise  his  own  judjg;ment  and  iliscrc- 
tion  what  answer  he  will  give  lo  them,  and 
what  affidavits  he  will  put  in.  They  have  ob- 
tained permission  to  file  or  produce  new  affi- 
davits,— that  is  inverting  the  order  of  pro- 
ceeding.   We  are  in  possession  of  some  affi- 


case  at  the  present  moment;  but  rather  tluiti 
that  there  should  be  any  further  cavil  abm it 
it,  I  will  sit  here  to  any  hour,  and  liavc  it 
closed. 

Mr.  Sergeant  Bcst^^l  am  very  sorry  for  it. 

Mr.  Justice  Le  Blanc, ^It  is  understood 
that  no  affidavits  are  to  be  read  but  those  that 
are  now  sworn. 

Lord  Elicnborottgh. — Ifany  should  be  sworn 
after  this  time,  they  cannot  £c  received. 

[Postponed  till  next  Term.] 


COURT  OF  KIXG'S-BENCTI, 

Tuesday,  25th  of  April,  13u9. 

The  Defendant  appeared  at  the  bar. 

Mr.  Carrow, — I  think  the  Court  will  be  of 
opinion,  that  it  would  be  more  couvenieut 

•  Vide  p.  lOTT. 
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mat  lobe^  this  cim,  unless  th^  couM  finish 
it.  As  ookmel  Draper  b  •  wiKuiy  amn,  ami 
upon  militaiy  doty,  wt  would  wirti  U  give 
him  as  liUle  Iroobw  at  possible. 

Mr.  Justice  Le  Blanc4 — Suppose  it  stand 
over  till  Monday? 

[This  was  agreed  ta] 

Mr.  Justice  B(dUy,-^Th\s  is  not  the  same 
miblication  for  which  colonel  Draper  has  be- 
fbre  received  sentence? 

Mr.  Gorroa?.— The  Hbel  in  question,  my 
lords,  it  in  the  same  book.  When  this  cause 
was  formerly  before  the  Court,  the  afiidavits 
made  on  the  pari  of  colonel  Draper  were 
read ;  we  have  now  affidavits  in  answer  to 
them.  It  will  be  our  duty  to  read  then  first, 
and  then  to  make  our  observations  on  them. 

Mr.  Justice  Grou. — This  is  not  a  pvosecu- 
tiou  for  the  same  part  of  the  pnblicatioa? 

Mr.  G«rrav.— No,  my  k)rd ;  the  fiirmer  was 
a  prosecution  by  Mr.  8ullivan;  thisisapro- 
aecution  for  an  alleged  libel  against  the  late 
cokiBel  i\iiiartony  but  it  is  to  be  found  in  the 
sane  book. 

Mr.  Justice  Groie.*-!  take  it  this  part  o^ 
the  publicaftion  was  not  in  the  former  infor- 
mation ? 

Mr.  Garmw. — No,  my  lord|  ceitainl^  not; 
it  is  quite  distinct. 

Mr.  Datmo^.— If  your  lordships  would  have 
the  goodness  to  appoint  Wednesday  instead 
of  Monday,  it  would  be  rather  more  conve- 
nient. 

Lord  Ellenborough. — Very  well,  let  It  stand 
for  to-morrow  fortnight. 

COURT  OF  KII^G'S  BENCH, 

Wednetday,  May  10, 1809. 

The  Defendant  appeared  at  the  bar. 

Mr.  Garrcm.'^YoxiT  lordshipa  will  recollect 
the  stage  in  which  this  cause  now  is.  When 
it  was  formerly  before  the  Court,  certain  affi- 
davits were  read  on  the  part  of  the  defendant, 
and  the  Court  then  gave  us  leave  to  answer 
those  affidavits,  whicn  we  shall  now  proceed 
to  do. 

Lord  Ellenborough, — Uead  the  affidavits  on 
the  part  of  the  prosecution. 

The  affidavit  of  the  honourable  Mrs.  H. 
Fullarton  was  then  read  aa  follows  : 

In  the  Kihg*s-Bemcb. 

The  Kino 
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Edwaio  Alureo  Draper,  £tq. 

on   the  Frwecuiion  ^ 

The  hon.  M.  IL  FuLLaaxoiiy  Widpw. 

The  hoQoiable   Marianne   Hamilton 
VOL.  XXX. 


FuHafton,  of  Bl  JavesVplace,  and 
Wortoo-house,  Islewortfi,  in  the  county 
of  Mtddlesei,  widow  of  William  Fullar- 
ton, late  of  Fullarton,  esq.  deceased, 
amkethoath  and  saitli,— That  the  defon* 
dant  having  published  a  book,  intituled, 
«<  An  Address  to  the  British  Public,''  con- 
taiaing  various  libeUous  assertions  re- 
specting the  said  William  Fullarton,  he 
the  said  William  Fullarton  did,  as  this 
deponent  was  informed  and  believes, 
cause  an  action  to  be  brought  in  this 
hoDouraUe  Court,  against  the  said  defen* 
dant  for  the  same,  to  which  action  the 
said  defendant  pleaded  a  ^usti6cation ; 
and  that  issue  beinff  ioined  m  that  cause, 
the  said  Edward  Alured  Draper  caused 
applicatioa  to  be  made  to  the  said  Court, 
for  a  commbsion  to  examine  witnesses. 
And  she  saith,  as  this  deponent  hath 
been  informed  and  believes,  that  it  is  not 
true,  aa  staled  by  the  said  defendant  in 
his  affidavit  filed  in  this  prosecution, 
that  the  said  WUliaro  Fullarton,  on  such 
motion  by  hia  counsel,  offered  to  admit 
as  originals  oopies  of  all  the  various 
kiteni  retiims  and  other  documents 
which  the  said  defendant  conceived 
necessary  to  support  the  said  justifi- 
cation ;  and,  therefore,  if  the  original 
letters,  returns,  and  other  documents 
were,  as  is  by  the  said  defendant  in  his 
affidavit  stated,  transmitted  to  the  Horse- 
guards,  it  was,  as  this  deponent  believes, 
at  his  request,  and  not  at  that  of  the  said 
WilliamFullaiioii. 

And  this  deponent  further  saith,  she 
hath  been  informed  and  believes,  that 
after  the  said  original  letters^  returns,  and 
other  documents,  had  been  brought  over 
as  aforesaid,  the  said  William  Fulhtftoa 
was  applied  to  by  the  said  defendant  lo 
adoMt  cap iea  thereof  in  evidence,  as  if 
the  same  were  originals,  and  which  the 
said  William  Fullarton  informed  her  he 
declined  to  do,  because  the  words  of  the 
defendant's  libel  bein|{,  that  *' original 
documents  were  transmitted  tothea^lu* 
tan t- general's  office,  llorse-guards,''  for 
the  purpose  of  substanUatins  a  chaige 
against  the  said  William  FuIUunon,  be 
the  nid  William  Fullarton  conceived, 
that  the  documenta  required  by  the  de- 
fendant ought  to  have  been  already  there, 
and  oonaequently  those  brought  from 
Ireland  were  not  material  to  the  subject 
at  issue.  But  this  deponent  likewise 
aaith,  that,  as  she  is  informed  and  be- 
lieves^ the  said  WUliam  Fullarton,  for 
the  purpose  of  expediting  the  cause, 
which  he  was  atsst  anxious  to  bring  to 
trial,  did  instruct  his  counsel  to  engage. 
on  his  behalf,  to  produce  at  the  tnal 
such  persona  as  the  said  defendant  should 
requiee  ftem  Scotland,  which  offer  the 
said  .defendant  declined,  as  this  deponent 
bath  bcea  informed  a^d  believes.  And 
4  A 
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this  depoMnt  further  suit h,  that  shortly 
at ter wards  the  said  defendant  filed  a  bill 
in  the  Court  of  Exchequer,  for  com  nit  »- 
aions  lo  rxaraine  witnesses,  and  fur  an 
injunction  to  restrain  proceedings  in  this 
lionourable  Court,  until  the  same  should 
be  returned ;  and  that  owing  to  the  severe 
indisposition  of  the  said  wniiam  Pullar- 
Um.  who  was  unable  to  attend  tobusineHs, 
and  not  from  any  wish  on  his  pari,  as 
this  deponent  believes,  to  occusion  delay, 
the  said  defendant  did  obtain  such  an 
injunction.  And  this  deponent  further 
suitli,  that  although  the  said  commissions 
were  sued  out  for  the  purpose  of  examin- 
ing witnesses  in  Ireland  and  in  Scotland, 
in  the  month  cif  April  or  May,  1807,  yit 
the  said  defendant  did  not  open  the  same 
until  the  month  of  November  following, 
in  which  month  the  said  William  Fuliar- 
t«in,  as  this  deponent  was  informed  and 
liclirves,  caused  application  to  be  made  to 
ttie  said  Court  of  Exchequer,  to  dib^olve 
the  said  injunction,  when  the  said  Court 
was  pleased  to  order  the  same  should 
slami  dissolved,  and  the  said  William 
Fullarton  be  at  liberty  to  proceed  to  tri:t I 
at  the  sittings  after  Hilary  term  then 
next  ensuing,  unless  the  said  commis- 
sions were  returned  by  a  particular  diy 
named  for  that  pur|K>se.  And  this  depo- 
nent further  saith,  she  hath  been  inform- 
td  hy  the  said  William  Fullarton,  and 
vvrily  belie%'es,  that  in  consequence  of  such 
cinler  heinp  so  obtained,  he  the  said  Wil- 
liam Fullarlon  determined  to  proceed  to 
1i  i:tl  ii(  liu*  siltings  after  Hilary  term  aforc- 
pnid,  and  instiuiled  iiis  attorney  accord-  I 
iiiirly,  hut  \^l)icli  trial  >Kas,  as  this  depo- 
nent believes,  prcvriilcd  hy  the  applica- 
tion made  to  tlirs:iid  Court  of  Exchequer, 
Iiv  (liirction  of  the  said  defendant,  as  is 
Muted  in  his  aflidavit :  hut  this  deponent 
faith,  that  the  said  William  Fullarlon  as- 
MTled  to  her  that  he  always  considered, 
and  this  deponent  doth  believe,  that  the 
said  application  )>y  the  said  defendant 
was  made  for  the  piirpobe  of  dclayhig  tlic 
trial  of  the  said  cau^e. 

And  this  deponent  further  saith,  that 
Ihc  private  rxaniinalion  mentioned  hy 
the  said  defendunt  in  his  ailidavit,  l/efore 
the  shcriflb*  substitute  of  Ayr,  was,  as 
this  deponent  was  informed  and  believe*, 
by  no  means  intended  by  the  said  \\  il- 
liam  Fullarton,  to  interfere  irrer;iiiaily 
in  the  examination  of  \%itnesses,  under 
the  said  eomniissions ;  but  she  saith  tiiat 
ihc  said  William  Fullarton,  having  lar^c 
elainis  to  settle  with  government,  respcct- 
inp:  the  ?3rd  regiment  of  dragoon^,  and 
)iein<:  desirous  to  obtain  such  evidence  as 
yso\\U\  l>c  serviceable  to  him  in  preferring 
Mid  establishing  the  same,  took  Ihc  o|>- 
]HiTiunity,  when  in  Scotland,  in  June  1807, 
whtrc  he  had  gone  for  the  purpose  of  giv- 
ing his  vote  at  the  general  election  for 


the  county  of  Ayr,  to  present  a  petition  t* 
lliesheriii  depute  for  that  county,  or  to 
his  substitute,  acreeable  to  the  forms  and 
practice  of  the  law  of  Scotland,  to  pre- 
cognosce  or  examine  certain  persons  whose 
testimony  was  by  the  said  William  Ful- 
larton deemed  material  for  the  pnrposc 
aforesaid.      And  the  said  deponent  fur- 
ther saith,  tliat  the  said  defenuant  having 
by  such  proceedings  as  aforesaid,  as  this 
deponent  has  lieen  informed  and  verily 
believes,  iinpeded  the  prosress  of  the 
said  action  for  a  period  of  nearly  two 
years,  and  the  suit  having  become  abated 
by  the  melancholy  event  of  the  decease 
uf  this  deponent's  husband, — she,  this 
deponent,  under  all  the   circumstances 
of  the  case,  did  feel  it  to  be  her  duty  to 
prefer  the  present  indictment.    And  this 
de^ioncnt  further  saith,   that   the    taid 
William  Fullarlon  was  in  his  life-timr 
colonel  of  the  late  23rd  regiment  of  light 
dragoons,  from  the  first  raising  of  the 
said  regiment  in  1794,  until  the  same  was 
disluinded  i  n  1809,  aiid  that,  as  she  verily 
believes,  the  said  re&iment  was  raised  by 
the  said  William  Fullarton,  without  any 
expense  whatever  to  govemmenty  as  far 
as  respected  the  levy  of  men  and  horses. 
And  this  deponent  farther  saith,  that 
she  liath  heard  and  verily  believes  it  to 
be  tnie,  that  after  the  said  regiment  was 
so  raised,  the  said  William  Fullarton  de- 
clined to  command  the  same  in  person 
until  a  question  resjiecting  his  military 
rank  should  he  settled,  and,  therefore, 
when  notengajrrd  in  parliamentary  duty, 
soIicite<l  and  ohlai:u-d  troin  time  to  tinu\ 
leave  of  abseiirc  i'rum  his  s:iid  regiment. 
And  this    depontnt  saith,    that    except 
when  occasionally  called  upon  to  settle 
regimental  business,  aud  remaining  unti\ 
the  same  was  adjuMed,  he  never  did  lake 
the  command  of  the  said  ?.">id  regiment 
of  light  dragoons,  at  any  |>criud  of  tiiiic 
whatever,  to  tiiis  diponenl\  knowledj;f 
or  belief.      And  this  deponent  farther 
saith,  that  the  said  Wilham  Fullarton, 
cx(cpting  short  occasional  absences,  ami 
when  he  joined  his  regiment  as  aforesaid, 
con^tantly  resided  with    this  deponent, 
during  tiie  whole  time  he  was  so  colonel 
of  the  said  regiment  of  dragoons,  by  rea- 
son whereof  this  deponent  had  an  oppor- 
tiuiily  of  knowing,  and  was  in  the  habit 
of  knowing,  most  of  Iho  roiuerns  of  bu- 
siness in  which  the  said  William  Fullar- 
ton was  engaged,  she,  this  deponent,  hav- 
ing frequently  copied  letters  written  by 
the  said  William  Fullarlon,  on  regimental 
business,  and  conversed  with  him  upon 
the  same,  in  so  far  as  he  was  engaged 
therein.  And  this  deponent  further  saith, 
that  in  the  year  1795,  the  said  regiment 
of  dragoons  was  placed,  as  she  was  in- 
formed and  believes,  on  the  Irish  estab- 
lishment, and  was  continued  on  that  es- 
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tablishment  uDlU  disbcuided  in  Uieyear 
180d.  Aod  this  deponent  furUier  saith, 
thai  it  appears  from  the  general  orders 
hereto  annexed,  that  the  right  hon.  eari 
(^liampton  was  appointed  commander- 
in-chief  of  bis  majesty's  forces  in  Ireland, 
on  or  about  the  15th  day  of  October, 
1706,  and  that  his  lordship  continued  to 
hold  that  office  until  on  or  about  the  2nd 
day  of  December,  1797,  when,  as  appears 
by  the  general  orders  hereto  annexed,  he 
was  succeeded  in  that  office  by  sir  Ralph 
Abercrombic.  And  this  deponent  fur- 
ther saith^  that  in  the  year  1797,  Messrs. 
Corry,  Bristow,  and  Co.  of  Dublin,  army 
agents,  were,  as  she  was  informed  aud 
believes,  agents  to  the  said  regiment  of 
dragoons.  And  this  deponent  hath  heard, 
ancfverily  believes  it  to  he  tnie,  that  the 
said  agents  had  made  a  complaint  to  the 
said  earl  of  Car  ham  pf  on,  respecting  the 
regimental  accounts,  charging  that  they 
the  said  agents  were  largely  m  advance 
to  the  said  rceinient,  and  that  they  could 
not  answer  Uie  paymaster's  drafts  for 
nxHiev,  unless  such  accounts  were  ad- 
justed. And  this  deponent  farther saith, 
that  she  liath  been  informed  and  verily 
believes,  that  the  same  arose  from  the 
then  state  of  the  accounts  of  the  said 
agents,  and  the  sums  then  due  to  them 
from  the  public,  and  their  inability,  from 
deficiency  of  capital,  to  make  any  further 
advances.  And  this  deponent  further 
saith,  tliat  in  such  communication  made 
by  the  said  agents  to  earl  Carhampton, 
from  all  the  mformation  she  has  oeen 
able  to  collect  respecting  the  same,  she 
verily  believes,  the  name  of  the  said  Wil- 
liam Fullarton  was  not  implicated  in  the 
least,  as  appears  by  a  letter  written  in  the 
name  of  the  same  agents,  and  signed,  as 
this  deponent  believes,  by  Major  Urlstow, 
one  of  the  partners  of  the  firm,  to  lieuL 
col.  Spencer,  dated  May  6,  1797,  in  the 
following  words :  "  That  the  pay-ma&ler 
not  luivmg  furnished  his  accounts,  we 
have  not  only  been  uuder  the  disagree- 
able necessity  of  applying  to  you  to  re* 
medy  this  evil  by  your  immediate  orders 
to  him  on  this  point,  but  we  have  also 
been  obliged  to  lay  the  matter  before  the 
commander-in-chief.'*  And  this  depo- 
nent farther  saithi  that  she  hath  maile 
diligent  inquiry  of  colonel  Corry,  and  of 
colonel  Brown,  the  two  surviving  part- 
ners of  the  same  firm,  for  information 
respecting  the  above  representation  made 
by  their  nouse  to  the  .said  earl  of  Car- 
liampton,  respecting  tlie  afikirs  of  the 
said  S3rd  regiment,  and  has  been  inform- 
ed by  each  oif  them,  and  which  informa- 
tion she  believes  to  be  true,  that  they 
know  nothing  of  the  matter. 

And  this  deponent  further  saith,  that 
in  tlie  month  of  July,  1797,  the  said  Wil-. 
iiam  Fullartoa  being  then  in  London,  at* 


tending  his  duty  in  parliament,  as  mem- 
ber fur  the  county  of  Ayr,  received,  us 
she  was  informed  and  believes,  a  letter 
from  the  said  earl  Carhampton,  to  the 
following  eftect: — "  Royal  Hospital,  June 
SOth,  1797 ;— Sir,  I  am  sorry  I  am  obliged 
to  signify  to  you,  that  the  situation  of 
your  regiment  is  such,  especially  with  re- 
gard to  the  accounts,  that  I  am  under  the 
necessity  of  rcouiring  your  personal  at- 
tendance immeoiatelv."  And  this  depo- 
nent farther  saith,  (hat  as  soon  as  the 
said  William  Fullarton  could  leave  his 
duty  in  parliament,  after  the  -receipt  of 
the  said  letter,  he,  in  conse<]uence  there- 
of went  to  IrcUind,  and  arrived  there  on 
the  10th  of  August,  1797,  aud  returned 
from  thence  the  16th  of  September  fol- 
lowing; and  that  this  deponent  did  not 
accompany  her  said  husband  to  Ireland, 
aod  therefore  cannot,  from  her  own 
knowledge,  depose  to  any  of  Uie  events 
that  took  place  respecting  tlic  said  regi- 
ment, from  the  time  the  said  W'illiam 
Fullarton  left  England,  as  aforesaid,  and 
until  his  return  thereto ;  but  this  depo- 
nent has  frequently  heard  the  same  de- 
tailed by  her  said  husband,  and  hb  agent 
Mr.  Alexander  Walker,  now  deceased* 
who  accompanied  him  to  Ireland.  And 
this  deponent  hath  heard,  and  verily  be- 
lieves it  to  be  true,  that  the  said  William 
Fullarton  arrived  in  Dublin  on  the  10th 
day  of  August,  1797,  and  waited  imme- 
diatelv  on  earl  Carhampton,  and  was  re- 
ceived by  him  with  polite  attention. 
And  ttie  said  William  Fullarton,  as  this 
deponent  believes,  aftorwards  proceeded 
to  mvcstigato  the  accounts  of  the  said 
regiment  of  Dragoons  with  the  said 
agents,  and  upon  such  investigation  as- 
certained and  established,  as  she  has 
heard  and  verily  believes,  that  the  said 
agents  were  not  in  advance  to  the  said 
regiment,  as  had  been  by  tlicm  repre- 
sented in  manner  aforesaid,  and  were  in- 
debted to  the  said  William  Fullarton,  as 
colonel  thereof,  on  his  uwu  private  ac- 
count ;  but  that  govcrnn>ent  was  largely 
indebted  to  the  agents  on  the  regime ntid 
accouut.%  and  to  the  said  William  Ful- 
larton on  the  recruiting  accounts  for  the 
said  reginteiit. 

And  this  deponent  further  saith,  that 
she  hath  heard,  and  verily  believes,  that 
the  said  William  Fullarton  did  present, 
or  caused  to  be  presented,  some  time  iu 
the  said  month  of  August,  to  earl  Car- 
hampton, a  memorial  or  statement,  hear- 
ing (late  the  3  Ist  day  of  the  same  month, 
rcspeetins  tliA  accounts  of  the  said  regi- 
ment of  dragoons  with  the  said  agents 
whereby  it  clearly  appeared,  tliat  a  ba- 
lance was  due  from  the  said  agents,  when 
thev  made  the  aforesaid  complaint  tu  the 
said  earl  Carhampton.  And  this  depo* 
nent  iM^ther  bAXiU,  tl:al  until  lihu  pt)f  uM:d 


I0D5J       40  GEORGE  III.         Trial  of  Edward  Almnd  Drapery  Esq.        [1096 


the  affidavit  made  In  thb  jnosecutlon  by 
tha  said  earl  Carbamplon,  she,  this  de- 
ponent, never  knew  or  heard  of  any  com- 
Elaint  having  been  made,  and  she  verily 
elieves  none  such  ever  was  made  by  or 
to  the  said  eart  respecting  the  subsistence 
money  of  the  men  of  the  said  reeiment 
having  lieen  drawn  by  the  said  William 
Fullarlon,  and  applied  towards  discharg- 
ing debts  due  from  him  for  other  pur- 
poses. 

But  this  deponent  saith,  that  she  hath 
heard,  and  tielieves  it  to  be  tnie,  that 
John  Jameson,  esq.  the  paymaster  of  the 
aaid  reeiment  of  dragoons,  and  lieu- 
tenant Bradshaw,  who  acted  for  him  in 
his  absence,  whilst  the  said  William  Ful- 
larton  was  in  England,  and  without  his 
privity  or  knowledge,  hy  the  express  or- 
ders of  lieutenant-colonel  Spencer,  who 
then  commanded  the  said  regiment  in  the 
absence  of  the  said  William  Fiillarton, 
paid  several  sums  of  money,  amoimting 
to  about  1 ,800/,  or  thereabouts,  for  sadlcry 
and  appointments  furnislied  to  the  said 
regiment  of  dragoons  before  the  off- 
reckoninc  warrants,  out  of  which  the 
same  ought  to  have  been  paid,  were  is- 
sued; and  that  complaint  thereof  having 
been  made  by  the  a^nts  to  the  said  ean 
Carhampton,  as  this  deponent  was  in- 
formed and  believes,  the  said  earl  threats 
cne<l  the  said  captain  Jameson,  that  he 
would  put  him  under  arrest,  and  also  or- 
dered lieutenant-cobnel  Spencer,  or  cap- 
tain Jameson,  to  refund  the  said  money ; 
but  it  appearing,  as  this  deponent  has 
been  informed,  and  verily  belicvc!«,  that 
on  investigating  the  regimental  accounts 
with  the  said  Messrs.  Q>rry,  Bristow,  and 
Co.  in  manner  herainbefure  set  forth, 
that  government,  and  the  »aid  agents 
vrerc  indebted  to  the  said  William  Fullar- 
ton,  and  to  the  said  regiment,  in  a  sum 
ofrooney  beyond  thcamountof  the  money 
so  naid  for  sudiery  and  appointments,  the 
sain  matter  was  arranged  by  the  said  Wil- 
liam Fullarton,  with  the  said  agents,  to 
prevent  any  inconvenience  bemg  sus- 
tained by  the  said  lieutenant  colonel 
Spencer,  captain  Jameson,  or  lieutenant 
Dradiihaw,  from  such  incautious  and  ir- 
regular payments.  And  this  deponent 
hath  heanl  and  believes,  that  the  said  earl 
Carhampton  was  fidly  satisfied  with  such 
esplanaiion  and  arrangement,  and  he 
never  made  anv  further  remonstrance  to  j 
any  of  the  sai4l  parties  on  this  subject,  to  ! 
this  deponent*s  knowledge  or  belief.  And 
this  deponent  further  saith,  that  so  far 
from  the  said  William  Fullarton  having 
sanctioned  sucli  irregular  payments,  and 
being  charged  at  that  time  with  having 
so  done,  the  said  payments  were,  as  this 
deponent  was  informed,  and  verily  be- 
lieves, ordcrt-d  bylicuieuant-colonel  Spen- 
cer, of  hi«i  own  autliority,  without  any 


knowledge  or  pvticipatioo  of  the  said 
William  Fullarlon  whatever,  the  said 
lietitensnt-cobiiel  Spencer  having,  ia 
flDswer  to  a  letter  from  the  said  William 
Fullarton  to  him  on  the  subject,  admitted 
himself  by  letter  bearing  date  the  nth 
of  July,  1797,  to  be  tlie  person  who  had 
saoctioned  the  same,  as  ne  therein  writes 
«s  foltows :— ^  With  respect  to  the  roouey 
that  may  have  been  p«id  for  afipoint- 
meota,  I  ought  to  conskler  myselt  in  a 
greet  measure  reaponsible.** 

And  this  denonent  furtlier  saith,  that 
she  liath  heara,  and  verily  believes  it  \o 
be  true,  that  afW  the  said  William  Ful- 
larton had  investigated  and  arranged  the 
regimental  accounts  with  the  agents  as 
above-nieotionedy  he,  the  said  William 
Fidhuton,  went  to  Dromilly,  the  then 
head-aiuuters  of  the  said  regiment  of 
light  araioons,  and  arrived  there  at  the 
kuter  ena  of  the  month  of  August,  and 
upon  that  occasion  did,  as  this  deponent 
hath  been  informed  and  believes,  sign 
the  monthly  return,  dated  September  1, 
1797,  referred  to  by  the  defendant  in  his 
affidavit.  And  this  deponent  saith,  she 
hath  beard,  and  verily  believes  it  to  be 
true,  that  such  return  was  the  only  re- 
torn  of  that  ru;traent  ever  signed  by  the 
said  William  Fullarton,  and  was  so  sign- 
cd  by  him,  in  compliance  with  mi- 
litary etiqoetle,  at  the  particular  re- 
oiiest  of  lieutooant-colonel  Spencer,  who 
declined  to  sign  the  same  during  the 
presence  of  the  said  colonel,  althuugli 
desired  to  do  so  by  the  said  William  Ful- 
larton, but  that  the  same  return  had  pre- 
viously been  made  up  under  the  inspec- 
tion of  lieutenant  colonel  Sjicncer,  aiul 
before  the  arrival  of  the  said  W^iiliam 
Fullarton  at  head -quarters,  and  a&  this 
deponent  hath  l)een  informed  and  be- 
lieves, without  any  conmiunicHtion  what- 
ever with  him  respecting  tlic  same. 
And  this  deponent  saith,  that  she  hath 
minutely  examined  tlic  copy  of  the  re- 
turn annexed  to  the  afhdavit  of  Mr. 
Charles  Few,  filed  in  this  cause,  with 
the  regimental  book  of  rcturus,  atul  tiatli 
discovered  a  variation  belwton  tlicni^  the 
regimental  book,  in  the  detail  writttn  on 
the  back  of  the  said  return,  Matmg,  in 
addition  to  tlie  number  of  men  and 
horses  at  dificrent  quarters,  as  stated  in 
the  copy  of  the  return  annexed  to  the 
affidavit  of  the  said  Cliarles  Few,  under 
the  column  of  men,  that  there  were  at 
Castlebar  7,  Scotland  1,  and  absent  on 
leave  from  general  Johnson  J,  making 
Im^ctber  9  men ;  and  under  tlie  column 
of^  horses,  that  there  were  at  Castlebar 
9,  and  Scotktnd  14,  making  23  horses, 
and  which  made  the  number  of  men  in 
the  detail  to  agree  with  the  body  of  the 
return,  making  together  364  men,  and 
making  the  number  of  hor&es349,  be- 
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tug  4  honet  1«06  Ifam  is  anottoiied  in 
the  body  cf  Uie  ffettiro.  And  tbit  depo- 
nent saitliy  that  the  M.  &  sUted  in  the 
oopv  of  the  said  return  annexed  Id  the 
affidavit  of  the  satd  Charles  Fe«|  does 
not  appear  in  the  copy  thereof  in  the 
said  re^imentil  fetura  book,  and  there- 
fere  thtt  depeoeat  believes,  that  such 
K  Bb  did  not  Ibrai  part  oC  the  return  then 
sigaid  by  the  said  William  Fullarton. 

And  tnia  deponent  farther  sailh,  she 
hath  heird,  and  verilv  believes  it  to  be 
true,  that  the  said  William  FoUarton,  in 
a  very  few  days  after  the  1st  disy  of 
September,  1797,  mturned  from  Dro- 
miiiy  to  Dublin,  wiiero  he  finished  all 
bis  regimental  anangenieiits,  and,  as 
this  deponent  veriljr  believes,  to  the  sa* 
tufaction  of  the  sud  earl  Caifaaaopton ; 
because,  she  saith,  that  there  being  a 
sum  of'  money  due  from  government  to 
the  said  William  Fnlbrton,  for  the  pur- 
chase of  nine  horses,  the  said  earl  Car- 
hampton  gave,  aa  she  has  heard  and 
believes^  and  as  appeart  by  the  regi- 
mental book  of  the  said  regimettt,  an 
order  for  aralieation  to  be  omde  to  the 
treasury  of  icelaod,  forpaymenc  thereof 
to  the  said  William  Fullarton,  which 
moMv  the  said  William  Fullarton  re- 
oetvel.  And  this  deponent  further  sailh, 
that  sho  hath  reason  to  believe,  and 
doth  verily  believe,  that  the  said  earl 
Cariiampton  was  at  tliat  time  satisfied 
with  the  explanation  that  was  made  res- 
pecting the  accounts  of  the  said  regiment 
of  dragoons  with  the  said  affenUi,  be- 
caose  sne  saith,  that  she  bath  discovered, 
in  a  memorandum  book  kept  by  the 
said  William  Fullarton,  for  the  year  1797, 
in  which  lie  was  in  the  habit  of  making 
entries  of  daily  occurrences,  the  follow- 
ing entry :  ^  14th  September,  received 
letter  from  col.  Uandncld,  stating,  that 
lord  Carhamplon  declined  granting  me 
leave  of  absence,  till  43rd  dragoon  ac- 
counts were  all  adjusted.  Same  day  saw 
lord  Carhampton,  showed  him  certificate 
from  agents  that  the  accounts  were  all 
delivered  and  satisfactory,  and  obtained 
his  leave  to  go  to  Englaml."  And  this 
deponent  sailn,  that  the  said  entry  is  in 
the  hand-writing  of  the  said  William 
Fullarton,  and  inade  in  a  memorandum 
book  along  witb  other  meroomndums 
of  the  same  date.  And  this  deponent 
verily  believes  the  same  was  so  made 
and  entered  the  day,  or  within  a  day  or 
two  af\er,  the  saaM  bears  dale. 

And  this  deponeat  fijrther  suth,  that 
the  letter  from  colonel  Eandfieftd,  above 
alludsd  to^  is  dated  13tli  of  September, 
1797,  and  is  to  tfaa  efieet  foik>wine: 
**  Colonel  Handfield  presents  his  compli- 
ments to  colonel  Fullarton,  and  has  the 
honour  to  acquaint  him,  by  direction  of 
the  conmander  in  chie^  thai  hia  lord- 


ship  is  under  the  necessity  of  declining 
to  lay  before  his  excellency  the  lord 
lieutenant,  colonel  Fullarton's  memorial 
for  leave  of  absence,  until  the  accounts 
of  the  sard  light  dracoooa  shall  be 
properly  adjusted.  Royal  Hospital,  13th 
of  September:"  And  that  the  certificate 
also  above  mentioned  is  as  follows: — 
''  We  hereby  certify,  that  we  have  re- 
ceived the  pay-master's  accounts  of  the 
t3rd  light  dragoons,  up  to  the  31st  of 
March,  1797|  and  the  English  and  Irish 
recniiting  accounts,  up  to  the  31st  of 
August.  1707,  including  (as  for  as  we 
can  judge  at  present)  ever^  neeessaiy 
document  that  ought  to  be  niniished  by 
the  resiroenL(8igMd)  £.  Cor^,  Bristow, 
and  U>.  Ilolhs-street,  14th  September, 
1797 r"  And  this  deponent  further  saith, 
aa  she  has  heard  and  believes,  that  on 
the  13th  day  of  September,  1797,  leave 
of  absence  was  granted  to  the  said 
William  Fullarton,  which  was  regularly 
notified  to  tho  said  r^ment,  by  diraetioii 
of  the  aifjutaDt-ffenml,  as  also  to  the 
said  WUham  Fullarton  by  general  Crad- 
dock,  on  the  16th  of  SepUimbiv,  who  in- 
formed him  he  micht  ssai  for  England 
immediately.  And  this  deponent  nrther 
saith,  that  she  hath  heard  and  verily 
believes  it  to  be  true,  that  a  lette?  was 
sent  by  order  of  the  said  eari  of  Car- 
hamplon, to  John  Shaw  Maxwell,  esq. 
now  sir  John  Shaw  Heron  Maxwell,  bart. 
the  major  of  the  said  regiment,  at  Spring- 
Kell,  near  Dumfries  (and  not  to  William 
Maxwell,  esq.  who  was  only  a  captain  in 
the  said  regiment),  as  is  erroneously  de- 
posed bv  the  said  earl  Carhampton  in 
his  affidavit  filed  in  this  prosecntion, 
ordering  over  all  recruits,  recruiting 
parties,  and  horses, — that  in  consequence 
of  such  order,  the  said  oujor  31axwcll 
joined  the  said  regiment  with  thirty-one 
men  and  fifty-one  horses,  and  not  wiUi 
sixtv  horses,  as  is  statol  by  both  tlio 
said  eari  Carhampton  and  the  said  (le« 
fendant,  in  their  affidavits  filed  in  this 
cause,  nine  horses  being  purchased  by 
the  said  William  Fulhulon,    when   in 

Dublin,  in  August,  1797,  of  one • 

Giles,  and  for  the  cost  of  which  the  said 
William  Fullarton  so  received  an  order 
on  the  treasury,  by  direction  of  the  said 
eari  Carhampton,  as  aforesaid.  And 
that  the  said  Major  Maxwell  left  behmd 
bim,  in  Scotland,  several  horses^  when 
ba  joined  the  renment  by  order  of  earl 
Carhampton,  as  uoresaid«  And  that  the 
caose  for  their  bmng  ao  left  wras,  they 
were  nek,  lame,  and  in  bad  condition, 
and  consequantiv  unable  to  march  with 
the  rest,  as  thia  deponent  hatb  heard  and 
believes. 

And  this  deponent  further  saith,  that 
the  said  horses  so  lefl  behind  by  the  said 
major  Maxfpeil^  were,  as  this  dopunent 
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the  tflMtvit  made  In  thh  (trosecution  by 
thu  Mid  earl  Carbamplon,  she,  this  de- 
ponent, neTer  knew  or  heard  of  any  com- 
plaint having  been  made,  and  she  verily 
oelieves  none  such  ever  was  made  by  or 
to  the  said  earl  respecting  the  subsistence 
money  of  the  men  of  the  said  regiment 
having  licen  drawn  by  the  said  William 
Fullarton,  and  applied  towards  discharg- 
ing debts  due  m»m  him  fur  other  pur- 
poses. 

But  this  deponent  saith,  that  she  hath 
heard,  and  believes  it  to  be  tnie,  that 
John  Jameson,  esq.  the  paymaster  of  the 
aaid  reeiroent  of  dragoons,   and  lieu- 
tenant Bradshaw,  who  acted  for  him  in 
hit  absence,  whilst  the  said  William  Ful- 
larton  was  in  England,  and  without  his 
privity  or  knowledge,  by  the  express  or- 
ders of  lieutenant^colonel  Spencer,  who 
then  commanded  the  said  regtment  in  the 
alMence  of  the  lakl  William  Fiillarton, 
paid  several  sums  of  money,  amounting 
to  about  1 ,800/,  or  thereabouts,  for  sadlery 
and  appoiutmcnts  furnislied  to  the  saicl 
regiment   of  dragoons  before  the  off- 
reckoninc  warrants,  out  of  which  the 
same  ought  to  have  been  paid,  were  is- 
Mied;  and  that  complaint  thereof  havinc 
been  made  by  the  a^nts  to  the  said  earl 
Carhampton,  as  this  deponent  was  in- 
formed and  believes,  the  said  earl  threats 
cned  the  said  captain  Jameson,  that  he 
would  put  him  under  arrest,  and  also  or- 
dered lieutenant-ootonel  Spencer,  or  cap- 
tain Jameson,  to  refund  the  said  money ; 
but  it  apfiearing,  as  tliis  deponent  has 
been  informed,  and  verily  beliovc!«,  that 
on  investigating  the  reipmental  accounts 
with  the  said  Messrs.  Cxirry,  Bristow,  and 
Co.  in  manner  hereinbefure  set  forth, 
that  {government,  and  the  said   agents 
vrerc  mdcbtcd  tu  the  said  William  Fullar- 
ton,  and  to  the  said  regiment,  in  a  sum 
of  money  beyond  the  amount  of  the  money 
so  paid  for  sadlery  and  appointments,  the 
said  matter  was  arranged  by  the  said  Wil- 
liam Fullarton,  with  the  said  ascnts,  to 
prevent  any  inconvenience  being   sus- 
tained   by   the   said   lieutenant  colonel 
Spencer,  captain  Jameson,  or  lieutenant 
liradshaw,  from  such  incautious  and  ir- 
regular payments.     And  this  deponent 
hath  heanl  and  believes,  that  the  said  earl 
Carhampton  was  fully  satisfied  with  such 
explanation  and   arrangement,  and    he 
never  made  anv  further  remonstrance  to  ' 
any  of  the  sai4l  parties  on  this  subject,  to 
this  deponeut*8  knowledge  or  belief.  And 
this  deponent  further  saith,  that  so  far 
from  the  said  William  Fullarton  bavins 
sanctioned  such  irregular  payments,  and 
being  charged  at  that  time  with  having 
so  done,  the  said  payments  were,  as  this 
deponent  was  informed,  and  verily  be- 
lieves, onlcred  bylicutcnaut-colunel  Spcn* 
cer,  of  liis  own  authority,  without  any 


knowledge  or  pvticipatioD  of  the  said 
William  Ftillarton  whatever,  the  said 
lieutensnt-cobnel  Spencer  having,  in 
answer  to  a  letter  from  the  said  William 
FulUrton  to  him  on  the  subject,  admitted 
himself  by  letter  bearing  date  the  nth 
of  July,  1797,  to  be  theperaoa  who  had 
sanctioned  the  same,  as  ne  therein  writes 
ns  folbws :— ^  With  respect  to  the  raouey 
that  may  have  been  p«id  for  a|ipoint- 
menta,  I  ought  to  conskler  royselt  in  a 
greet  measure  responsible.'* 

And  this  deponent  further  saith,  that 
she  hath  heard,  and  verily  believes  it  tu 
be  true,  that  af)er  the  said  WilKam  Ful- 
larton had  investigated  and  arranged  the 
regimental  accounts  with  the  agents  as 
above-mentioned,  he,  the  said  William 
Fidhuton,  wrent  to  Dromilly,  the  then 
head-aiuuters  of  the  said  regiment  of 
light  araioons,  and  arrived  there  at  the 
kuter  ena  of  the  month  of  August,  and 
upon  that  occasion  did,  as  this  deponent 
hath  been  informed  and  believes,  sign 
the  monthly  return,  dated  September  1, 
1797,  referred  to  by  the  defendant  in  his 
affidavit.  And  this  deponent  saith,  she 
hath  beard,  and  verily  believes  it  to  be 
true,  that  sach  return  was  the  only  re- 
tarn  of  that  reshnent  ever  signed  by  the 
aaid  William  Fullarton,  and  was  so  sign  • 
cd  by  him,  in  compliance  with  mi- 
litary etiquette,  at  the  particular  re- 
ouest  of  lieutenant-colonel  Spencer,  who 
declined  to  sign  the  same  during  the 
presence  of  tm  said  colonel,  although 
desired  to  do  so  by  the  said  William  Ful- 
larton, but  that  the  same  retuni  had  pre- 
viously been  made  up  imder  the  inspec- 
tion of  lieutenant  colonel  Spencer,  and 
before  the  arrival  of  the  sai<l  William 
Fullarton  at  head -quarters,  and  as  tliis 
deponent  halh  been  informed  ami  be- 
lieves, without  any  comniunicHtioo  what- 
ever with  him  respecting  tiic  same. 
And  this  deponent  saith,  that  she  hath 
minutely  examined  the  copy  of  the  re- 
turn annexed  to  the  afhdavit  of  Mr. 
Charles  Few,  filed  in  this  cause,  witli 
the  regimental  book  of  rcturii.%  and  hath 
discovered  a  variation  between  them^  the 
regimental  book,  in  the  ilttail  written  on 
the  l>ack  of  the  said  return,  slatmg,  in 
addition  to  the  uunibcr  of  men  and 
horses  at  different  quarters,  as  stated  in 
the  copy  of  the  return  annexed  to  the 
affidavit  of  the  said  Charles  Few,  under 
the  column  of  men,  that  there  were  at 
(^tlebar  7,  Scotland  l,  and  absent  on 
leave  from  general  Johnson  J,  making 
iMCther  9  men ;  and  under  the  cohinm 
of^  horses,  that  there  were  at  Castlcbar 
9y  and  Scotktnd  14,  making  23  horses, 
and  which  made  the  number  of  men  in 
the  detail  to  agree  with  the  body  or'  the 
return,  making  together  304  men,  and 
making  the  number  of  horses  34Q,  be- 


lOOT] 


JoTMlMd. 


A.  O.  180ft 


riMB 


iDg  4  honet  1«06  Ifam  is  anottoiied  in  i 
the  body  cf  Uie  icluni.  And  this  depo- 
nent ssitliy  that  the  M.  &  sUtod  in  the 
oopv  of  the  said  return  annexed  Id  the 
amdavit  of  the  said  Charfes  Few,  does 
not  appear  in  the  copy  thereof  in  the 
said  re^imentil  return  book,  and  there- 
fere  tint  depeoeat  believes,  that  such 
K  Bb  did  not  fern  part  of  the  return  then 
sigaid  by  the  said  William  FuUarlon. 

And  tbia  deponent  farther  sailh,  she 
hath  heard,  and  verilv  believet  it  to  be 
true,  that  the  said  William  FoUarton,  in 
a  very  few  days  after  the  1st  disy  of 
September,  1797,  mtorned  from  Dro- 
miiiy  to  Dublin,  wiiere  he  finished  all 
bis  regimental  anangenients,  and,  as 
thb  deponent  verily  beiieves,  to  the  sa* 
tufaction  of  the  sud  earl  Caihaaopton ; 
because,  she  saith,  that  there  bemg  a 
sum  of  money  due  from  government  to 
the  said  William  Fnlbrton,  for  the  pur- 
chase of  nine  horses,  the  said  earl  Uar- 
hampton  gave,  aa  she  has  heard  and 
believes^  and  as  appeart  by  the  regi- 
mental book  of  the  said  regiment,  an 
order  for  application  lobe  nrndeto  the 
treasnryof  rnlaod,  fbrpavmenc  thereof 
to  the  said  William  l^illarton,  which 
the  said  WUliam  Fullarton  re- 


««.^««..  And  this  deponent  further  saith. 
that  sho  hath  reason  to  believe,  ana 
doth  verily  believe,  that  the  said  earl 
Carhanpton  was  at  tliat  time  satisfied 
with  the  explanation  that  was  made  res- 
pecting the  accounts  of  the  said  regiment 
of  draeoons  with  the  said  asenUi,  be- 
cause she  saith,  that  she  hath  discovered, 
in  a  memorandum  book  kept  by  the 
said  William  Fullarton,  for  the  year  1797, 
in  which  he  was  in  the  habit  of  making 
entricsofdaily  occurrences,  the  follow- 
ing entry :  ^  14th  September,  received 
letter  from  col.  Uandftcld,  stating,  that 
lord  Carhamplon  declined  granting  me 
leave  of  absence,  till  43rd  dragoon  ac- 
counts were  all  adjusted.  Same  day  saw 
lord  Carhampton,  showed  him  certificate 
from  agents  that  the  accounts  were  all 
delivered  and  satisfactory,  and  obuincd 
his  leave  to  go  to  England."  And  this 
deponent  sailh,  that  the  said  entry  u  in 
the  hand-writhig  of  the  said  William 
Fullarton,  and  inisde  in  a  memorandum 
book  along  witb  other  memorandums 
of  the  same  dale.  And  this  deponent 
verily  believes  the  same  was  so  made 
and  entered  the  day,  or  within  a  day  or 
two  af\er,  the  same  bears  data. 

And  this  deponeat  fivther  saith,  that 
the  letter  from  cokmel  Eandfiekd,  above 
alhidbd  to,  is  dated  13tli  of  September, 
1797,  and  is  to  tho  efieet  following: 
^  Colonel  Handfield  presents  his  compli- 
ments to  colonel  Fullarton,  and  has  the 
honour  toacouaint  him,  by  direction  of 
the  conmaaoer  in  chie^  that  Ua  k>rd 


ship  is  under  the  necessity  of  declining 
to  lay  before  his  excellency  the  lord 
lieutenant,  colonel  Fullarton's  memorial 
for  leave  of  absence,  until  the  accounts 
of  the  33rd  light  dracoooa  shall  be 
properly  adjustecl.  Royal  Hospital,  13th 
of  September:"  And  that  the  certificate 
also  above  mentioned  is  as  fi>llows:— 
'*  We  hereby  certify,  that  we  have  re- 
ceived the  pay^master's  accounts  of  the 
83rd  light  dragoons,  up  lo  the  31st  of 
March,  1797,  and  the  English  and  Irish 
recmiting  accounts,  up  to  the  31st  of 
August.  1797,  including  (as  far  as  we 
can  judge  at  present)  ever^  neeessaiy 
document  that  ought  to  be  niniished  by 
the  resimenL(8igMd)  £.  Cornr,  Bristow, 
and  U>.  Ilolhs-street,  14th  SeFtomber, 
1797."  And  this  deponent  further  saith, 
aa  she  has  heard  and  believes,  that  on 
the  13th  day  of  September,  1797,  leave 
of  absence  was  granted  to  the  said 
William  Fullarton,  which  was  regularly 
notified  to  Iho  said  regiment,  by  diraetiou 
of  the  ai|)utaDt-flenml,  as  also  to  the 
said  WUham  FuUarton  by  general  Crad- 
dock,  on  the  16th  of  Septembiv,  who  in- 
fermed  him  he  might  sssi  for  England 
immediately.  And  this  deponent  Arther 
saith,  that  she  hath  heard  and  verily 
believes  it  to  be  true,  that  a  letter  was 
sent  by  order  of  the  said  eari  of  Car- 
hampton,  to  John  Shaw  Maxweif,  esq. 
now  sh*  John  Shaw  Ueron  Maxwell,  bart. 
the  mi^r  of  the  said  regiment,  at  Spring- 
Kell,  near  Dumfries  (and  not  to  William 
Maxwell,  esq.  who  was  only  a  captain  in 
the  said  regiment),  as  is  erroneous^  de- 
nosed  bv  the  said  earl  Carhampton  in 
his  affidavit  filed  in  this  prosecntion, 
ordering  over  all  recruits,  recruiting 
parties,  and  horses, — ^thatin  consequence 
of  such  order,  the  said  oujor  31axwc]l 
joined  the  said  regiment  with  thirty-one 
men  and  fifty-one  horses,  and  not  wiUi 
sixW  horses,  as  is  statol  by  both  tlio 
said  earl  Carhamptcm  and  the  said  de« 
fendant,  in  their  affidavits  filed  in  this 
cause,  nine  horses  bemg  purchased  by 
the  said  William  FulUrton,   when   in 

Dublin,  in  August,  1797,  of  one . 

Giles,  and  for  the  cost  of  whidi  the  said 
William  Fullarton  so  received  an  order 
on  the  treasury,  by  direction  of  the  said 
earl  Carhampton,  as  aforesaid.  And 
that  the  said  Major  Maxwell  left  behind 
him^  in  Scotland,  several  horses^  when 
bo  joined  the  renment  by  otdev  of  earl 
Carhampton,  as  uoremid.  And  that  the 
cause  for  their  bmnr  ao  left  wras,  they 
were  nek,  lame,  and  in  bad  condition, 
and  consequentiv  unable  to  march  with 
the  rest,  as  thia  deponent  hatb  heard  and 
believes. 

And  this  depenent  further  saith,  that 
the  said  horses  so  lefl  behind  by  the  said 
major  Maxweil^  were,  as  this  dopunent 
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hath  hesrri  and  believet,  left  under  the 
care  of  Mr.  Alexander  Bruce,  by  reason 
that  one  recruit  only  belonging  to  the 
■aid  regiment  was,  in  consequence  of 
the  urgent  orders  from  the  said  carl 
Carhanpton,  stifllcrcd  to  remain  with 
them ;  the  said  Alexander  Bruce  Iwving 
taken  charec  of  the  said  horses,  in  con- 
sequence oTcencral  orders  received  from 
the  said  Wilfiam  FuIIarton  to  assist  the 
recruiting  parties  of  the  said  rej^imcnt, 
and  not  from  anv  particular  directions 
rsspecling  the  said  horses.  And  this  de- 
ponent halh  further  hevd  and  verily  be- 
lieves, that  the  said  horses  were  foraged 
under  the  directbn  of  the  said  Alexander 
Bruce,  which  the  said  defendant  either 
does  know,  or  might  have  known,  he 
bavine  taken  evidence,  as  tills  deponent 
hath  been  informed,  to  this  point,  under 
the  commission  issued  from  the  said 
court  of  exchequer,  as  stated  in  his  affi- 
davit. And  tliis  deponent  further  saith, 
that  in  consequence  of  the  said  corres- 
pondence between  lieut.-€ol.  Hand  field 
and  lieut.-col.  Spencer,  as  detailed  in 
the  affidavit  of  the  defendant j  and  of  the 
directions  transmitted  by  col.  ilandficld 
lo  lieut.-col.  Spencer,  that  a  specific  re- 
turn should  be  made  out  of  the  parti- 
culars of  these  horses,  the  said  William 
Fkillarton  immediately  addressed  the  said 
Alexander  Bruce,  and  desired  him,  as 
no  officer  belonging  to  the  said  resimcnt 
had  been  left  in  Ayrshire,  to  make  out 
such  a  return  in  the  most  specific  terni% 
and  which  said  Alexander  Bmce,  as  this 
deponent  hath  heard  and  believes,  did 
accordingly.  And  this  deponent  suitli, 
that  iihcbrlicves  a  specific  return  of  such 
horses,  with  every  piirticiilar,  usrvqiiircd 
by  tht:  said  carl  Carhanipton,  wan  t'urward- 
€*d  tu  licut.-col.  SpcncL-r,  tu  be  by  him 
transtiiitled  tj  the  commander  in  chief. 
And  this  dep«)nent  further  suith,  that  the 
c\pen9u  of  foraging  the  said  horses,  so 
It'll  behind  in  Scotland,  by  the  said 
major  Maxwell,  was,  as  she  has  been 
informed  and  believes,  burnc  by  the  said 
William  Fuliartun,  the  same  being  ad- 
vanced in  the  first  instance  by  the  said 
Mr.  Alexander  Walker,  since  deceased, 
aeent  of  the  said  William  Fullarlon,  who 
charged  the  said  William  PuUarton  there- 
with. And  this  deponent  further  saith, 
that  uiH)n  a  most  minute  investigation 
made  uy  her  to  ascertain  whether  the 
said  forage  money  hath  been  repaid,  or 
in  any  shape  whatever  allowed  or  made 
good  to  the  said  William  FuIIarton,  she 
hath  not  been  able  to  discover,  upon  re- 
peated and  accurate  searches  among  the 
papers  and  accounts  of  the  said  William 
FuIIarton,  any  memorandum,  entry,  or 
other  voucher  whatever  respecting  the 
payment  thereof,  and  theroture  this  de- 
ponent duth  nut  believe  that  the  said 


William  FuIIarton  over  was  repaid  these 
advances.  And  this  deponent  further 
aajtb,  that  she  hath  applied  to  Nugent 
Kirkland,  esquire,  who  was  paymaster 
of  the  said  regiment,  on  the  1l6th  of 
July,  1798,  when  the  paper  writing,  or 
receijit  for  300/.  15s.  7}d.  referred  to  in 
the  defendant's  affidavit  purports  to  bear 
date,  and  who  continued  in  that  capacity 
until  the  said  regiment  was  disbanded, 
for  information  respecting  the  sanic. 
And  the  said  Nugent  KirkUnd  bath  re- 
peatedly declared  to  her,  that  the  said 
William  FuIIarton  hath  not  been  paid  the 
sakl  fora«  money,  or  any  iwrt  tliereof, 
by  him  the  said  Nugent  Kirkland,  ntir 
bath  the  said  Nugent  Kirkland  in  any 
shape  whatever,  allowed  the  same  to 
tlie  said  William  FuIIarton.  And  this 
deponent  fiirtlier  saith,  that  the  said 
Nugent  Kirkland,  in  answer  to  this  de- 
ponent's inquiries,  saith,  he  cannot  give 
any  account  how  the  said  receipt  became 
deposited  in  the  quarter-master  general's 
ofhce,  but  this  deponent  is  certain  that 
the  said  William  FuIIarton  never  saw  the 
said  receipt,  nor  ever  knew  of  the  same 
until  a  copy  of  such  receipt  was  shown 
him  by  Mr.  Pasmore,  this  deponent's 
solicitor,  about  the  7  th  of  February,  i  i  ;o8, 
when  the  said  William  Fullarlon  was 
much  astonished  thereat,  and  stated  that 
it  must  be  a  forgery,  and  afterwards  uscil 
all  possible  exertions  on  his  part  to  dis- 
cover  the  author  thereof,  and  by  what 
means  the  said  receipt  was  depositefl  in 
the  quarter-master  general's  office. 

And  this  deponent  further  saith,  tliHt 
no  such  conversation  took  place  between 
the  said  William  Fullarlon  and  Uicliard 
Oswald,  esq.  of  Auchin-Criuve,  in  the 
presence  of  this  deponent,  as  is  staled  liy 
the  said  defendant  in  his  afiiduvit,  nor  at 
any  other  time  whatever,  as  this  de- 
ponent verily  believes. 

And  this  deponent  further  saith,  that 
she  has  been  informed,  and  verily  be- 
lieves, that  in  the  year  J 80^,  the  govern  • 
ment  of  Ireland  was  in  arrear  to  the  suid 
William  FuIIarton  in  upwards  of  30,0iK>/., 
on  the  ofT-reckoninc  account,  fur  two 
years  current  from  the  7lh  of  February, 
1800,  to  the  7th  of  February,  iSO'i,  and 
from  the  perio<l  current,  fro  n  the  7th  of 
February,  1803 ;  and  also  for  allowance 
of  15  per  cent  thereon,  which  allowance 
hath  not  yet  been  paid.  And  tliat  in 
consequence  of  such  delay  on  the  part  of 
covernment,  certain  of  the  regimental 
furnishers  had  not  been  paid  Uicir  de- 
mands within  the  usual  period  of  time. 
And  this  deponent  believes,  that  on  or 
about  the  time  mentioned  in  the  de- 
fendant's affidavit,  filed  by  him  in  this 
cause,  petitions  were  transmitted  from 
Michael  Morris,  of  Tuaro,  wiiu  had  <itr« 
nishcd  the  aatd .  regiment  of  drdgo.ui 


1 101 J 


Jot  a  LiM. 


A.  D.  img. 


[110S 


with  boots,  and  from  William  Spencer, 
of  Belfa.st,  who  had  furnished  the  same 
with  sadtery,  unto  his  royal  highness  the 
duke  uf  York,  complaining  of  the  delay 
that  had  taken  place  in  paying  their  de- 
mands, and  that  thereupon  nis  royal 
highness  did,  as  this  deponent  believes, 
make  the  communication  to  the  right 
hun.  lord  Ilobart,  as  stated  in  the  ^id 
defendant's  affidavit.    And  this  deponent 
further  saith,  that  a  copjf  of  such  com- 
mmiicaiion  was  transmitted  to  the  said 
William  Fullarton  by  the  right  hon.  John 
Sullivan,    directing    the   said    William 
Fnllarton  to  furnish  him,  for  lord  Ilobart's 
information,   with  such  an  explanation 
as  might  enable  his  lordship  to  form  a 
judgment  thereon.    And  this  deponent 
further  saith,  that  his  royal  highness  the 
duke  of  York  also  addressed  a  letter  to 
the  said  William  Fullarton,  dated  liorse- 
Guards,   15th  of  June,    1809,   and  as 
follows ; — "  Sir,  the  commander  of  the 
forces  in  Ireland  having  submitted  for 
my  information,  petitions  from  William 
Sncncer,  of  Bel^t,  and  Michael  Morris, 
or   Tiiam,    respectine    their  demands 
against  you,  for  articles  of  clothing  and 
appointments  furnished  the  9Srd  light 
dragoons  to  a  considerable  amount,  I  di- 
rected that  the  same  should  be  referred 
to  tlie  secretary  at  war,  for  his  opinion, 
which  having  been  communicated  in 
letters  of  the  1 2th  and  14th  instant, 
from  the  deputy  secretary  at  war,   sug- 
g<*sting  the  expediency  of  transmitting 
tlie  papers  in  question  to  you,  for  your 
immediate  report  upon  the  subject  of 
them;    you  will  herewith  receive   the 
memorials    above    mentioned,    accom- 
panied with  letters  from  colonel  Beck- 
with  and  those  of  Mr.  Lewis.'' 

And  this  deponent  further  saith,  that 
she  hiith  heard,  and  verily  believes  it  to 
lie  true,  that  in  conseauence  of  such 
comniunirations  so  made  to  the  said 
Willium  Fullarton,  from  his  royal  high- 
ness as  aforesaid,  he,  the  said  William 
Fullarton,  transmitted  to  his  royal  high- 
ness a  memorial  or  letter,  explaining 
that  the  circumstances  of  the  delay  on 
the  part  of  government,  in  issuing  the 
off-reckoning  warrants  and  allowance, 
was  the  cause  of  the  non  payment  of  the 
f'urnislicrs  as  before  stated,  and  also  stat- 
ing as  follows, — "  Whenever  the  amount 
due  by  go«erument  to  the  SSrd  dragoons 
shall  hQ  is&uefl,  or  official  assurances 
eranted  that  it  will  be  paid,  colonel  Ful- 
larton will  be  jeady  to  satisfy  every  regi- 
mental demand."— And  this  deponent 
further  saith,  that  she  verily  believes 
that  such  statement  and  memorial  so 
presented  to  his  royal  highness  the  duke 
of  York,  proved  perfectly  satisfactory, 
because,  she  saith,  that  on  the  SOlh  of 
June,    180S,  major-general  firownrigg^ 


then  the  military  secretary  to  his  royal 
highness,  addreued  a  letter  to  the  nid 
William  Fullarton,  wherein,  after  ac- 
knowledging the  receipt  of  toe  said  me- 
morial or  letter,  he  states,  ^  I  hare  it  in 
command  to  acqtiaint  you,  that  your 
said  letter  will  be  trantmitled  to  the  se- 
cretary at  war  and  to  the  commander  of 
the  forces  in  Ireland,  to  which  depart- 
ment his  royal  highness  refers  you  for 
any  further  explanation  jron  may  have 
to  make  on  the  same  subject,— they  ex- 
pressing themselves  satisfinl,  is  afl  the 
commander  in  chief  desires." 

And  this  deponent  saith,  that  she  hath 
heard,  and  verily  believes  it  to  be  tmc, 
that  on  the  1st  of  July,  1809,  the  deputy- 
secretary  at  war  addressed  a  letter  on  the 
subject  of  the  above  claims  to  mi^or-ge- 
neral   Brownrigg,  containing,  amonesi 
other  observations,  the  ftillowing  words, 
— **  As  colonel  Fullarton  appears  to  be 
confident  that  an  official  assurance  of  the 
interference  of  government  to  grant  the 
before-mentioned  allowance,   with  the 
actual  issue  of  the  off-reckonings  due 
upon  his  last  assienment,  the  necessity 
of  which  issue  is  oovious,  will  enable  him 
to  make  an  early  arrangement  for  the 
satisfiaction  of  the  tradesmen's  demands, 
Mr.  Yorke  apprehends  that  the  buainesa 
in  its  present  stage  may  be  referred  hack 
to  Ireland,  for  the  better  consideration  of 
his  excellency  the  lord-lieutenant."  And 
this  deponent  further  saith,  that  shortly 
afterwards  the  off- reckoning  warrants 
were  issued  by  the  Irish  government  to 
the  said  William  Fullarton,  and  he  was 
permitted  lo  proceed  on  the  public  ser- 
vice alluded  to  in  his  royal  bighness's 
letter  stated  in  the  defendant's  affidavit, 
which  was  to  take  upon  himself  the  go- 
vernment of  Trinidad,  jointly  withTno- 
masPicton,esq.  and  sirSamuel  Hood  with- 
out any  further  delav.  And  this  deponent 
further  saith,  that  she  verily  believes  that 
the  said  defendant  knew,  or  might  have 
known,  that  the  explanation  so  given  by 
the  said  William  Fullarton  had  proved  sa- 
tisfactory, as  the  said  defendant  had,  as 
this  deponent  hath  heard  and  believes,  free 
access  permitted  him  to  the  different  of- 
fices connected  with  the  army,  for  the  pur- 
pose of  dcfendinj;  himself  in  the  action 
commenced  against    him  by  the  said 
William    Fullarton,   as    mentioned    in 
his  the  said  defendant's  affidavit. 

And  this  deponent  further  saith,  that 
so  anxious  was  the  said  William  Fullar- 
ton to  discharge  the  claims  of  the  said 
Michael  Moms  and  William  Spencer, 
that  as  this  deponent  hath  been  inform- 
ed and  believes,  he  actually  discount- 
ed the  said  warrants  at  a  loss  to  himself 
of  24  per  cent  commission,  besides  5  per 
cent  interest,  until  the  said  warrants 
were  in  cash,  with  a  mercantile  house  in 
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Uie  ci^  of  Londoa  for  tho  purpooe  of 
dilcbargiog  the  nmo ;  and  Ihey  were 
acUiallj  ducbarnd  long  before  the 
■looqr  was  paia  bjF  goveniiiieDt«  and 
vbkb  the  md  deibodant  did  know, 
or  might  have  known  al  ihe  time  that 
ho  made  hii  affidavit  in  this  cause,  the 
•aid  Michael  Morris  having  deposed  to 
the  interrogatories^  eihibiled  to  him  by 
virtue  of  the  commission  issued  from  the 
court  of  ezcheouer,  (or  the  examination 
of  witnesses  in  Irelandon  the  defendant's 
behalf,  as  stat^  in  the  said  defendant's 
affidavit,  as  follows  t^^  That  wheo  he 
presented  his  petition  to  the  commander- 
jn^hief,  as  aforesaid,  the  said  William 
Fullarlon  had  not  received  from  govern- 
ment the  means  to  diKharge  the  same.*' 
And  this  deponent  further  saith,  that 
she  hath  been  frequent^  informed  by  the 
said  William  Fullartoo,  and  fully  believes 
the  same  to  he  true,  that  what  the  said 
defendant  hath  atated  in  pages  6S  and 
53  of  the  publication  for  which  Uie  said 
defendant  is  indicted,  and  also  deposed 
to  in  his  affidavit  filed  in  this  cause*  re- 
specting an  addreas  made  by  sir  Samuel 
Bood  to  thesaid  Wm.  Fullarton.  in  the 
cptindl  of  the  island  of  Trinidad,  is  not 
tnie^  the  said  sir  Samuel  Hood  not  having 
addressed  the  said  William  Fullarlon  to 
the  effect  therein  stated.    And  this  do- 

Koent  further  saith.  that  the  said  WiU 
m  Fullarton,  to  the  knowledge  or  be- 
lief of  this  deponent,  never  priQied  or 
published,  or  caused  to  be  printed  or 
published,  any  matter  or  thiog  respecting 
the  con<luct  of  the  said  defendant,  untu 
tlra  letter  from  the  defendant  mentioned 
by  him  in  bis  affidavit,  addressed  to  the 
said  Thomas  Piclon,  had  been  published ; 
and  she  saith,  that  in  U)c  publication  by 
the  said  William  Fullarton,  mentioned  in 
the  affidavit  of  the  said  defendant,  in  that 
behalf,  lie  the  said  William  FulUrton  did, 
immediately  uficr  the  passages  set  forth 
bv  the  said  defendant  in  his  affidavit,  con- 
clude in  the  words,  or  to  the  effect  follow- 
ing .  "  but  it  seems  he  stands  in  the  pre- 
dicament of  a  witness  for  colonel  Picton, 
and  against  me;  under  tliese  circum- 
stances any  personal  extremities  on  my 
part  arc  inadmissible.** 

And  this  deponent  further  saith,  she 
hath  been  informed  by  Mr.  Pedro  V^argas, 
deceased^  and  verily  believes  it  to  be  true, 
that  he  having  recollected  tliat  a  copy  of 
the  baptismal  reeister  of  Luisa  Calueron 
might  be  want<3  in  England,  went  of 
his  own  accord,  after  the  said  William 
Fullarton  had  lel\  the  island  of  Trinidad, 
to  the  catholic  curate  of  the  parish  where- 
in the  said  Luisa  Calderon  was  born,  for 
a  copy  thereof,  and  thereupon  voluntarily 
and  readily  obtained  such  copy  from  the 
said  curate,  without  m^ing  any  inoney 
for  the  same,  which  tnis  deponeni  verily 


beliffvea  to  be  tnie^  becauet  the  said  Pedro 
Va^n  hadp  a  short  timo  previous  lo  his 
decease,  made  an  affidavit  in  this  honour- 
able court,  in  this  prosecution,  to  that 
effiKL    And  this  deponent  further  saith, 
that  tho  action  oonmenced   bv  Juan 
Montoa  agpinst  the  said  defendant,  as 
roeationea  in  the  said  defendant's  affida- 
vit, WM  brought  without  the  knowledge 
or  mterferance  of  tho  said  William  Ful- 
Urton, M  this  deponent  understands  and 
verify  believea.    And  this  deponent  fur- 
ther saith,  that  by  the  certificate  from  the 
auditor*general's  office  in  Ireland,  men- 
tioned by  the  laid  defendant  in  his  affida- 
vit, there  does  appear  lo  be  a  charge  of 
upwards  of  1^,0001.  in  forage  acoounU, 
from   Julv    1800   to  December   1802, 
against   the   said   regiment   remaining 
due,  but  this  deponent  saith,  that  the 
accounts  of  the  said  regiraeut,  for  the 
latter  period  are  not  yet  audited,  and 
that  ahe.  this  deponent,  is  given  to  un- 
derstand, by  Mr.  Vesey,  tlie  agent  of  said 
regiment,  that  there  »  a  supplemental 
account  of  money  due  to  the  said  reei- 
mentgand  which  was  pot  ready  when  the 
former  account  was  sent  in,  owing  to 
aoae  memorials  not  having  been  answer- 
ed 1^  government,  and  which  still  re- 
main unanawered,  although  the  said  Mr. 
Vesigr  bath  repeatedly  applied  to  the 
War4)ffice  about  them,  as  tnis  deponent 
hath  been  informed  and  believes;  and 
tltal  until  such  supplementary  account 
be  sent  in,  there  cannot  be  a  final  settle- 
ment of  the  accounts  of  the  said  regi- 
ment, but  that  this  b  a  matter  to  be  set- 
tled in  the  first  instance^  by  the  agent  of 
the  said  regiment. 

And  this  defwnent  further  saith.  that 
she  hath  been  informed  by  the  said  Wil- 
liam Fullarton,  and  verily  believes  the 
same  to  be  true,  that  no  such  long  pri- 
vate conference  as  the  said  defendant 
mentions  in  his  affidavit  to  have  taken 
place  between  the  said  William  Fullarton 
and  general  Grinficld.  prior  to  the  said 
Wilham  Fuliarton*s  arrival  in  Trinidad, 
did  in  fact  take  place,  because  the  said 
William  Fullarton  always  assured  this 
deponent,  and  which  this  deponent  be- 
lieves to  be  true,  that  he  the  ssud  William 
Fullarton  did  not  at  that  time  know  any 
thing  of  the  government  cf  the  said 
Thomas  Picton,  and  therefore  could  not 
have  made  any  observations  on  the  con- 
duct of  that  governor,  of  whose  measures 
and  proceedmgs  tlie  said  Wilham  Ful- 
larton knew  nothing. 

And  this  deponent  further  saith,  that 
the  only  reason  given  by  the  said  general 
Grinficld  to  the  said  William  Fullarton, 
for  leaving  Government- house,  occupied 
by  the  said  William  Fullarton  as  first 
cammissk>ner  at  Trinidad,  was,  because 
the  sakl  house  wfs  not  sufficiently  Urge  to 


■ceomnwdate  the  n'ui  genefo)  GrinfieU 
aiKl  hii  lUff,  and  Iherelore  this  dqwoent 
di>th  iMt  believe  tlial  ttte  motive  usigned 
by  the  uid  defendaol  in  l)is  affidavit,  to 
tlie  wid  Kenenl  Griofield  for  qistting  the 
Hme,  is  at  alated  bj  liim  in  such  affida- 
vit, became  the  aaid  gennal  GrinSeld 
i*at,  a*  this  deponent  well  knows,  in  the 
habitof  frequently  (lining  and  pauinc  his 
evening)  at  the  house  of  the  MulWilliani 
t'ulbtton,  during  Li*  atav  in  Trinidad. 
(Signed}        M.  II.Fui.unoy. 
Sworn  in  Court,  this  6th  of 
Februai?.  1809. 

B;  Ihc  CoDBT, 

When  that  part  of  the  affidavit  wu 

read  which  describes  what  patted  in  Irc^ 

land,  and    which  Mrt.    Fullarlon  could 

oulf  stale  from  hearsay,  and  documenlt 

which  substantiated  her  statement, 

Hr.   JuHtice  Xe  Blanc. — Thete   nrcoiiDU 

are  totally  unnecestary  lo  be  inwrtcd  la  the 

affidavit. 

Mr.  Garroa. — My  lords,  we  letd  these  affi- 
davit* under  verv  scriuusdiudvanltget.  Thej- 
come  at  such  a  dislnnceoflinie  (not  lest  than 
sis  monlbs)  frvtn  those  to  which  ihcy 
antwer,  tliat  it  is  ilifficuU  for  ut,  who  are  oi 
countel  for  diit  lady,  tu  refresh  our  recollec- 
tiong,  so  as  to  are  the  applic^ilion  uf  every  par- 
ticular in  Ihcni.  They  nirnish  ai»wers  to  the 
libels  contained  in  colonel  Draper'^  affidavits,  1 
and  to  lus  charges  against  the  late  culonel 
Fnllarton,  with  respect  to  tlte  t3rd  ri»laicnt 
of  dragoons,  of  which  he  was  colonel;  anil 
which  charges  are  rounded  on  alleged  com. 
i>laintt  from  the  coinmander-in-chief  in  Ire- 
land to  the  commander-in-chief  here.  Thih 
affidavit  of  Urt.  Fullartoo  will  be  found  lo  be 
ill  a  great  meaturc  an  answer  to  Ihem. 

Mr.  Justice  Le  Blanc—The  affidavit  con- 
tains what  is  inadmissible,  liecaine  it  is  an 
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When  Mr.  DaiUry  caroe  10  that  part 
of  Ihc  affidavit,  which  stated  that  an  ex- 
planation  wai  required  of  colonel  Fultar- 
toa,  respecting  some  claims  for  arliclet 
fumiahod  to  hu  regiment,  Ibal  nch  ox- 
planatioD  was  giveo^  that  it  was  perfectly 
(atisftctory,a»)  which  circumatance  was, 
might  have  been  known  to  the  dc- 


When  Mr.  Deallry,  in  reading  this  affi- 
davit, came  to  tltat  part  which  wnied  any 
such  conversation  at  stated,  between  Mr. 
Uswmld  and  coloacl  Pullarlon,  respecting 
ttie  liortes  of  hit  carriage, 
Mr.  CorroB'. — It  had  been  mentioned  in 
the  dcfeiulani's  affiiUvii,  that  in  a  convena- 
lion  between  colonel  Fullarion  and  Mr.  Os- 
wald, it  had  been  stated  b^  the  colonel  him- 
self,  that  the   leaders  ol  his  carriage  were 
government  hones,  and  paid  for  by  eovern- 
ment.    Now  Mrt.  Fullarion,  in  her  affidavit, 
says  no  siicli  conversation  ever  took  place  be- 
tween colonel  Fullarion  and  Mr.  Oswald.     Il 
was  stated  to  have  pasted  in  her  presence, 
and  the  word  believe  only  applies  lo  the  Us) 
part  of  the  tentcncc. 

Mr.  Justice  Bayley.—-  At  the  believes," 
tide*  ovfr  the  wbole. 
VOL.  XXX. 


Hr.  Otttrom. — I,  for  one,  eonfeii  that 
tome  pant  of  Ibia  affidavit  are  itot  strictly 
endcnce,  bul  one  or  two  observations  will  su- 
persede the  neceasity  of  all  the  rest.  A  com- 
plunt  had  been  made  by  the  Irish  fumisheit 
for  boola  and  sadlery,  Itating  they  had  not 
been  paid  their  demands ;  this  complaint  was 
addressed  by  them  to  his  royal  hii^hness  the 
duke  of  York,  when  colonel  FulTsrion  had 
been  entrusted  with  a  very  important  com- 
mand, or,  speaking  more  properly,  had  been 
appointed  to  the  government  of  Trinidad. 
The  subject  of  compUlnt  was  transmitted  to 
the  secretary  of  state,  the  present  esrl  of 
Buckinghamshire,  and  by  him  forwarded  lo 
colonel  Fullarton,  by  whom  s  satitiactary  ex- 
planalion  was  given  in  return.  I  have  an 
affidavit  from  lord  Buckinghamshire,  sUting, 
that  H  satisfactory  explanation  was  given  by 
colonel  Fullatton,  previous  to  his  going  out  to 
his  government  of  Trinidad;  and  all  of  which 
was  within  the  knowledge  of  the  gentleman 
who  now  stands  on  the  noor. 

Lord  EUeitborviigk.—TboK  who  are  con- 
cerned for  Mrs.  Fullarion, should  not  have  per- 
mitted things  to  be  laid  before  us,  which  are 
not  relevant.  At  the  tame  Ume,  t  ndmil  that 
it  is  difficult,  where  people  luve  fcelingt,  and 
very  honourable  leelugs,  to  avoid  it- 
Mr.  Wdba.— Thti  bdy  thought  il  neceitarjr 
to  stale  these  things, 

Mr.  Sergeant  Bert.— We  thaU  tee  of  what 
value  this  lady's  tliough  tt  are,  witeotbcy  come 
to  be  conlraaled  with  the  facta, 

Hr.  GarrtMr.— When  the  lady's  Ihoughtt 
come  to  be  cootmsted  with  Ihc  fads,  they 
witl  be  found  to  be  correct 


In  Tna  KiHo'a-BEVci, 

7^  KiRo  TcrMt  DaaPBR. 

Affidavit  of  Mn  Murdoek,  esq. 
John  Mtwdock,  of  the  town  of  Ayr,  in 
North  Britain,  eaquire,  makcth  oath 
and  inith,  be  was  at  the  time  of  prc- 
tenling  the  pelilioa  herein  after  set  forlh, 
and  still  it  thcriffsubtiituleot  IHe county 
of  Ayr.  And  this  depooenl  furllter 
lailb,  that  in  the  month  of  June,  IBOT, 
Williaoi  Fullarton,  etq.  late  of  Fullarion, 
deceased,  having  coma  to  Ayr,  lo  attend 
the  election  of  a  member  of  parliament 
be  that  ihin*  did  preaent  to  (bit  dcpo- 
4B 
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nen%^  then  being  sheriff  subitiliito  of  the 
nid  counljr,  the  fallowing  petition : — 

"To  the  honourable  his  ms^iest^'s 
sheriff  defNite  of  the  county  uf  Ajr,  or 
his  substitute.— The  Petition  of  William 
FullartoD,  or  Fulbrton,  colonel  of  his 
n^jesty's  Itte  99rd  regiment  of  dragoons, 
humbly  sheweth, 

"  That  your  petitioner  finds  it  neccs. 
saiy  to  substantiate  certain  facts  and  cir- 
cumstances material  to  the  character  of 
that  corps,  and  rebtive  to  the  manage- 
ment ot  the  same  while  under  his  com- 
mand, in  order  that  certain  information 
respecting  it  may  be  transmitted  lo  his 
royal  hi^ness  the  duke  of  York,  com- 
nMnder  in  chief;  that  there  are  certain 
people  in  the  county  of  Ayr  whose  evi- 
dence  will  lie  of  importance  as  being  well 
•M^uainted  and  connected  with  the  corps, 
while  quartered  in  Ayrshire,  andvour 
fwtitioner  is  desirous  that  their  declara- 
tious  may  be  emitted,  under  your  lord- 
ship's  autliority,  for  which  purpose  tlie 
present  application  b  made  for  having 
them  precognoMod  upon  these  points 
wished  to  be  established.  May  it  ibcrc* 
lore  please  your  lordship  to  grant  warrant 
to  your  petitioner  to  summon  the  persons 
whose  names  are  contained  in  the  maiv 
date  herewith  produced,  with  any  others 
your  petitioner  may  choose  to  adduce,  to 
appear  licfore  your  lordship,  at  Ayr, 
upon  the  94th  day  of  June  current,  in 
order  that  they  may  be  precognosced  ro- 
htivc  to  the  facts  and  circumstances 
which  your  petitioner  wishes  to  sub- 
stantiate, and  their  declarations  taken 
down  under  your  lordship*9  authority, 
and  thereafter  the  petitioner  furnished 
with  the  precognition,  or  a  duplicate  of 
the  same,  for  tlic  pur|)09o  of  commu- 
nicating the  information  obtained  tlicrc- 
from  to  the  commander  in  chief,  and 
your  petitioner  shall  ever  pray." 

And  this  deponent  further  saith,  tliat 
no  other  purpose  or  view  was  intimated 
to  him  as  the  cause  for  the  said  William 
Fullarton  presenting  the  said  petition, 
than  what  is  fict  forth  therein,  nor  was 
there,  to  the  best  of  this  deponent's  re- 
collection or  belief,  the  most  distant  al- 
lusion made  to  any  question  depending 
l>etween  the  petitioner  and  the  said  Kd- 
ward  A  lured  Draper,  before  the  Court  of 
£s  chequer,  or  to  any  commission  issued  , 
therefrom  for  the  examination  of  wit- 
nesses. And  this  deponent  further 
saith,  that  the  mode  of  proceeding  by 
petition  to  preco^nusce  witnesses,  ap- 
peared to  him,  this  deponent,  to  be  per- 
frctiv  legal  and  proper,  as  conformable 
to  the  practice  ana  law  of  Scotland. 
And  this  deponent  cannot  suppose  that 
such  proceeding  could  be  deemed  an 
undue  interference  with  the  authority  of 
a  court  in  England,  from  which  a  com- 


missioo  had  bsuedon  a  Question  between 
parties  lo  whom,  on  tneir  action,  no 
reference  whatsoever  is  made  in  that  pe- 
tition. 

And  this  deponent  further  saith,  that 
the  declarations  of  various  persons  were 
taken  before  him,  in  pursuance  of  such 
petition,  but  that  the  same  were  not 
taken  on  oath,  and  consequently  dif- 
ferent to  the  practice  of  eiamining' wit- 
nesses under  a  commission  issuing  from 
the  Courts  in  England. 

Joiiv  Muanocs. 
Sworn  at  Ayr,  tlie  98th  of 
Januanr,  1809,  before  me, 
one  of  the  magistrates  of 
Ayr,  and  one  of  his  majesty's 
justices  of  die  peace  lor  the 
county  of  Ayr. 

Jahes  DoNALDSOa. 

In  Taa  KivoVBekck. 

The  KiKO 
vertut 
£owaaD  Alvbed  DaAPr.R,  Esq. 

A£5davit  of  Tkomai  Bradskaw,  Esq. 

Tkmmu  Brudikatf,  of  Newark  uporr 
Trent,  in  the  county  of  Nottingham, 
esquire,  late  captain  in  the  late  «3ril 
regiment  of  light  dragoons,  maketh  oat  It 
and  saith,  that  he  this  deponent  was,  in 
the  Tear  1797,  lieutenant  and  adjutant 
of  the  late  SSrd  regiment  of  Hslit  dra- 
goons, then  on  service  in  IrelancY, 
whereof  William  Fullarton,  esq.  now  de- 
ceased, was  colonel.  And  this  deponent 
further  saith,  that  in  the  same  year  he 
this  deponent  acted  an  paymaster'of  the 
said  rci^imeut,  during  the  absence  of 
John  Jameson,  esq.  the  paymaster 
tliereof,  from  head-auartcrs.  And  this 
deponent  further  saitli,  that  whilsit  lie 
this  deponent  was  so  actin^^  as  paymaster 
of  the  said  rci'iment,  he  (lid,  by  the  ex- 
press order  of  licut.-col.  Spencer,  who 
commanded  the  same,  ray  the  sum  of 
341/.  bs,  for  sad  1  cry  and  appointments 
furnished  to  the  said  regunent,  and 
which  payment  was  made  during  the 
absence  of  the  said  William  Fullarton 
from  the  said  regiment,  and  without  his 
privity,  concurrence,  or  knowledge. 
Ami  this  deponent  further  saith,  that  nc 
hath  heard  and  verily  believes,  that  earl 
Carhampton,  the  then  commander  in 
chief  of  his  majesty's  forces  in  Ireland, 
liaving  been  coropIaiDed  to  by  Messrs. 
Corry  and  Co.  the  then  agents  of  the 
said  regiment,  against  the  paymaster^ 
captain  Jameson,  was  very  angry  with 
the  said  paymaster. — But  this  deponent 
doth  not  hcheve  it  to  be  true,  never  hav- 
ing  heard  the  same,  that  the  said  earl 
CarhampUin  caused  the  subsistence 
money  due  to  the  troops  to  be  paid  out 
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of  any  other  fuml  than  ihe  fiind  usually 
mnpointed  for  paynienl  thereof.  And 
•tills  deponent  further  taith,  that  the 
said  \yilliain  FulJarton  arrived  in  Dublin, 
from  England,  in  August  1707,  for  the 
purpose,  as  this  deponent  believes,  of 
ascertaining  -and  adjtisling  the  accounts 
of  the  said  regiment  with  the  said  aeents, 
and  -that  aftorwanis  he  the  said  Wnliam 
Fullarton,  went  to  Dromilly,  the  head- 
(quarters  of  the  said  regiment,  and  ar- 
rived there  on  or  about  the  last  day  of  Au- 
gust, or  first  of  September,  t797.  And 
this  deponent  further  saith,  that  he  this 
deponent,  asadjutant  of  the  said  regiment, 
had  previous  to  thearrival  of  the  said  Wil- 
liam Fullarton  at  licad-quarters,  made  up 
ttie  monthly  return  for  August,  and  which 
bears  date  the  1st  of  September,  1797, 
in  the  usual  manner,  fur  the  sieoalure 
of  lieutenant-colonel  Spencer,  leaving 
the  same  open  in  cxpectatiou  of  the  ar- 
rival of  the  said  William  Fullarton,  be- 
fore the  return  was  transmitted  to  Dublin, 
and  the  said  William  Fullarton  having 
arrived  just  before  tho  return  was  put 
into  the  Post-office,  he  was  returned 
present,  and  consequently  signed  the 
same ;  but  that  the  said  William  Fullar- 
Um  did  not  interfere,  directly  nor  indi- 
rectly, in  making  up  the  said  return. 
And' this  depoucnt  lurlhcr  saith,  that 
during  the  time  that  this  deponent  held 
the  situation  of  adjutant  in  the  said  re- 
giment, he  this  deponent  doth  imt  re- 
collect, nor  doth  he  believe  that  the  said 
William  Fullarton  ever  sigtied  anv  return 
of  the  said  regiment,  save  and  except 
the  one  above  mentioned. 

TuoMAS  Bradshaw. 

Siroru  at  Newark  u|K)n  Trent 
aforesaid,  this  Slst  day  of 
January,  1800,  before  me, 

W.  Blamo,  a  Commissioner,  he, 

IV  THE  KiMO'S-BeNCII. 

The  Kino 

vemt 

ISowAao  Alvbed  DsArES,  Esq. 

Afiklavk  of  JuAm  Januton^  £sq. 

John  Jameson,  of  Drumore,  in  Nortli- 
BrJtain,  esq.  maketh  oath  and  saith,  that 
he  this  deponent  was,  in  the  year  1797, 
captiun  and  paymaster  of  the  late  93rd 
regiment  of  liffht  dragoons,  tlien  on  ser- 
vice in  Ireland,  whereof  William  Fullar- 
ton, esq.  now  deceased,  was  colonel,  hav- 
ing in  the  year  1795  succeeded  captain 
Macdonatd  as  pay  master  thereof.  And  this 
4leponent  furtner  saith,  that  io  the  year 
1797,  he  this  deponent^  as  pay-master 
aforesaid,  received  directions  rrom  lieut.- 
colonel  Spencer,  who  commanded  the 
said  xeguneol  io  the  absence  of  the  said 
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William  Fullarton,  to  pay  certain  ac- 
counts for  sadlery  and  appointinents  fur- 
nished the  said  regiment  of  light  dra- 
goons, and  which  this  deponent  in^pur- 
suance  of  such  directions  aid  accordingly 
pay;  and  this  deponent  hath  heard  and 
verily  believes  it  to  be  tnie,  that  Thomas 
Bradshaw,  esq.  the  a^iutant  of  the  said 
regiment,  had,  during  the  absence  of  this 
deponent  from  head-quarters,  bv  direc- 
tions of  the  said  lieuu- colonel  Spencer, 
also  paid  a  sum  of  money  for  sadlery  and 
appointments  furnished  for  the  eaia  regi- 
ment. And  this  deponent  further  saith, 
^lat  Messrs.  Corry^  Brislow,  and.  Co. 
the  then  asents  of  the  saki  regiinenr, 
iiavinc  made  a  complaint  to  the  right 
hon.  the  earl  of  Carhampton,  then  com- 
mander-in-chief of  his  majesty's  forces  in 
Ireland,  complaining  of  such  payments, 
and  stating  that  they  were  so  much  in 
advance  for  the  said  regiment  that  they 
should  be  under  the  necessity  of  stopping 
any  further  supplies  for  the  same,  he  this 
deponent  was  ordered  to  attend  the  said 
earl  of  Carhampton,andin  consequence  of 
such  orders,  he  this  deponent  did  attend 
the  said  earl,  when  his  lordship  expressed 
high  displeasure  at  this  deponent,  and 
threatened  to  put  him  under  arrest  for 
having,  as  his  lordship  stated,  made  use 
of  the  subsistence  of  the  regiment  in  pay- 
ing the  said  accounts  for  sadlery  and  ap- 
pointments, which  ought  to  have  been 
paid  out  of  the  off-reckonine  or  colonel's 
fund;  wliereupon  he  this  deponent  ex- 
culpated himself  by  stating,  as  the  truth 
was,  that  tlie  said  accounts  and  appoint- 
ments had  been  paid  by  the  express  or- 
ders of  lieut^olonel  Spencer.  And  this 
deponent  further  saith,  tliat  the  said  earl 
dia  Dot,  when  he  tills  deponent  so  waited 
upon  the  said  earl,  as  aforesaid,  nor  at 
any  other  time,  to  the  knowledge  or  be- 
lief of  him  this  deponent,  make  any  com- 
plaint or  charge  against  the  said  William 
Fidlarton,  but  did  distinctly  charge  this 
ileponent  as  the  person  to  olame.  And 
this  deponent  further  saith,  that  he  hath 
heard,  and  verily  believes  it  to  be  true, 
that  the  said  agents,  in  a  letter  writteQ 
by  them  to  lieut-colonel  Spencer,  stated 
it  to  be  the  orders  of  the  said  earl  of  Car- 
liampton,  that  either  he  this  deponent, 
or  the  said  lieut-colonel  Spencer  should 
forthwith  refund  the  sum  of  mooejr  so 
paid  on  account  of  sadlery  and  appoint- 
ments. And  this  deponent  further  saith, 
that  he  never  heard>  in  so  Au'as  he  recol- 
lects, nor  doth  he  believe  it  to  be  true, 
that  the  saki  earl  of  Carbampton  caused 
the  subsistence  money  due  to  the  troops 
of  the  said  regiment  to  be  paid  out  of  any 
other  funds  tmn  the  fuml  usually  appointp 
ed  for  payment  thereof.  And  Uiis  depo- 
nent further  saithy  tliat  the  saki  sums  of 
mooey^  lo  aa  aforeaaid  paul  li|y  turn  tbia 
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deponent  and  the  said  Thomas  Brad- 
shaw,  for  sadlery  and  appoictments,  were 
so  pud  by  the  express  orders  of  lieut.- 
colonel  Spencer^  and  whilst  the  said  Wil- 
liam  Ftdlarton  was  absent  from  his  regi- 
xnenty  in  England,  and  without  his  know- 
ledge,  direction,  or  concurrence,  in  so  far 
as  Uits  deponent  knowcth ;  and  thereforQ 
this  deponent  humbly  conceives  that  no 
blame  could  possibly  attach  to  the  said 
William  Fullarton  tnerefirom,  who  was, 
as  this  deponent  believes,  wholly  ignorant 
of  the  transaction  in  questwn ;  nor  did 
the  said  William  Fullarton,  at  any  time, 
or  on  any  occasion  whatever,  interfere 
with  the  regiBiental  funds,  or  draw  sub- 
aistence  money  for  any  purpose  or  upon 
any  account  m  so  far  as  tnis  deponent 
fiecollects.    And  this  deponent  further 
aaith,  that  he  perfectly  well  recollects 
that  the  said  William  Fullarton  arrived 
in  Dublin  some  time  in  the  month  of 
Augjist,  1797,  in  consequence  of  orders 
received   ham   earl   Carhampton,   and 
thereupon  preferred  and  laid  oefore  his 
lordship  a  statement  of  the  accounts  of 
the  said  regiment,  by  which  it  appeared 
that  the  said  agents  had  been  in  an  error 
when  they  stated  themselves  to  be  so 
much  in  advance  to  the  said  regiment. 
And  this  deponent  further  saith,  that  he 
▼erily  believes  that  such  statement  proved 
completely  satisfactory  to  the  said  earl 
Gu'hampton,    as  this   deponent   never 
afterwards  heard  from  his  lordship  or 
from  any  other  person  any  thine  further 
respecting  said  complaint.    And  this  de> 
ponent  further  saith,  that  in  every  irans- 
action  relative  to  the  said  regiment,  where- 
in this  deponent  was  concerned  or  had  op- 
portunities of  knowing,  which  were  many, 
lie  this  deponent  invariably  considered 
the  said  William  Fullarton's  conduct  as 
most  honourable,   liberal,    and   disin- 
terested. 

John  Jamesok. 

Sworn  before  me,  at  Edinburgh, 
this  24th  day  of  Jan.  1809, 

William  Coulteu,  Provost. 

To  all  whom  it  may  concern,  I  the  right 
hon.  William  Coulter,  lord  provost  and 
chief  magistrate  of  the  city  of  Edin- 
burgh, do  hereby  certify  and  attest, 
that  upon  the  day  of  the  date  hereof 
personally  came  and  appeared  before 
me,  John  Jameson,  the  deponent  de- 
sired, and  who  subscribed  the  fore- 
fDing  affidavit,  being  a  person  well- 
nown  and  worthy  of  good  credit,  and 
ilepoted  that  the  several  matters^  facts, 
and  things  contained  in  the  said  affi- 
davit are  truth.  In  faith  and  testi- 
mony whereof,  1  have  subscribed  these 
presents,  and  caused  the  seal  of  the 
•aid  city  to  be  hereunto  affixdd,  at 


Edinbnrgh,  this  S4th  day  of  Ju.  1809. 
William  CouLTsa,  Lord  Provost 
and  Chief  BiagistrKtB  of  the 
CityofEdinbivgli. 

IV  THE  KiVO*S-Be]ICB, 

The  Kixo 

venui 

Eowaan  ALuaan  Daapam,  Esq. 

Affidavit  of  Nugent  Kirkland^  Esq. 

Nugent  Kirkland,of  Bennct-street,  i^t. 
James's,  in  the  parish  of  St.  Ctor^^ 
Hanover-square,  in  the  county  of  Mid- 
dlesex, esquire,  maketh  oath  and  aaith, 
that  in  the  montli  of  July  1798,  bc^  this 
deponent,  was  pay-master  of  the  late 
S3rd  regiment  of  light  dragoons,  whereof 
Wm.  Fullarton,  late  of  Fullaftoo,  esq.  de- 
ceased, was  colonel,  he  this  depotient  hav- 
ing not  long  before  succeeded  capt  Jame- 
son, as  pay-master  thereof;  and  that  he  this 
deponent  continued  as  such  pay-master, 
until  the  regiment  was  reduced  in  1802. 
And  this  deponent  further  saith,  that  be 
hath  read  that  part  of  said  defendant's 
affidavit  filed  in  this  cause,  which  states 
that  he  the  defendant  had  discovered 
among  the  vouchers  passed  and  allowed 
for  forage,  a  voucher  of  which  the  follow- 
ing is  a  copy,  that  is  to  say,  '•  Received 
from  the  pay-master  of  the  23rd  dracoons, 
the  sum  of  SCO/.  15s.  7  id,  in  full  for 
horses  at  forage  by  colonel  Fullarton,  in 
Scotland.— Ayr,  16th  July,  1798,  John 
Bruce.''  And  this  deponent  further  saith, 
that  he  verily  believes  that  the  said  Wil- 
liam Fullarton  never  saw  the  said  receipt 
or  voucher,  nor  did  he  ever  know  that 
the  same  was  in  existence  until  the  same 
was  discovered  and  produced  by  the  said 
defendant,  because  this  deponent  saith, 
that  only  a  few  days  before  the  decease 
of  the  said  William  Fullarton,  he  sent 
for  this  deponent,  and  showed  him  a  copy 
thereof,  and  applied  to  this  deponent  tor 
an  explanation  thereof,  and  stated  to  this 
deponent  his  conviction  that  the  same 
must  have  been  forged,  or  words  to  that 
effect ;  and  he,  the  said  William  Fullar- 
ton, |>articularly  and  most  anxiously  re- 
quested, that  this  deponent  would  as- 
certain and  explain  the  circumstances  re- 
lating to  the  same,  as  tar  as  was  in  his 
power,  and  by  what  means  it  had  been 
deposited  in  the  office  where  it  had  been 
found,  but  which  this  deponent,  at  so 
great  a  distance  of  time  was  and  is  un- 
able to  do,  not  having  any  recollection 
whatever  of  the  said  receipt,  nor  any  rea- 
son to  believe  that  any  voucher  that 
passed  through  his  hands,  if  the  said  re- 
ceipt did  pass  through  his  hands,  was  a 
forgery.     And   this    deponent   further 
saith,  that  the  said  William  Fullarton 
was  not  with  his  regiment  at  the  time 
the  said  receipt  or  voucher  bears  date, 
nor  did  he  the  said  William  Fullarton,  or 
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anjBgeDlofhU,  send  to  this  deponent, 
to  the  best  of  hit  recollection  uid  belief, 
anj  Toucher  or  paper  writing  relating  to 
forage  for  the  horses  for  the  foraging  of 
which  the  said  voucher  purports  lo  be  a 
receipt.  And  this  deponent  further  saith, 
that  witli  respect  to  that  part  of  the  affi- 
davit of  the  defendant,  which  states  that 
lie  the  defendant  verily  believes  that  the 
said  sum  of  money  had  been  allowed  to 
the  said  William  Fullartoo,  this  deponent 
in|  answer  thereto  maketh  oath  ana  saith, 
that  to  the  best  of  this  deponent's  know- 
ledge and  belief,  the  s&ia  William  Ful- 
larton  lialh  not,  nor  hath  any  aeent  of 
his,  nor  any  person  or  persons  on  his  be- 
half, received  or  been  allowed  the  same; 
for  this  de|>onent  hath  examined   his 
books  containing  the  accounts  between 
him  and  the  sa3  William  Fullarton,  as 
roloncl  of  the  said  93rd  regiment  of  light 
dragoons,  in  which  books  an  entry  of 
such  payment  ought  to  have  been,  if  such 
payment  liad  been  made.    And  this  de-« 
ponent  further  saith,  not  any  entry  what- 
ever is  made  therein  respecting  the  same. 
And  this  dejponent  further  saith,  that 
from  all  tlie  information  he  was  capable 
of  obtaining,  and  from  the  circumstances 
which  came  under  his  observation  during 
the  time  he  was  so  pay- master,  as  afore- 
said, he  had  reason  to  be  assured,  and 
believed,  and  still  feels  most  perfectly 
assured,  and  firmly  believes,  that  the 
said  William  Fullarton  never  did,  un- 
fairly or  improper^  pocket  or  receive  any 
sum  or  sums  of  nooney  whatever,  on  ac- 
count of  the  forasing  of  any  horse  or 
horses  of  the  sua  9Srd  dragoons.    And 
this  deponent  further  saith,  that  in  all 
his  transactbns  with  the  said  William 
Fullarton  respecting  the  said  regiment, 
be  found  him  to  be  most  honourable, 
liberal,  upright,  and  disinterested ;  and 
that  he  this  deponent  verilv   believes, 
that  he  the  said  William  Fullarton  was 
incapable  of  makin(^  or  knowin^y  per- 
mitting any  agent  in  his  behalf,  or  any 
officer  of  the  said  reeiment,  or  other  per- 
son whatever  to  make  a  claim  which  he 
did  not  in  his  conscience  believe  was 
founded  injustice  and  rieht. 

N.  KiaKLAHD. 

Sworn  in  Court,  thb  4th  day 
of  Februaiy,  1809. 
By  the  Covbt. 

In  the  KincVBenco. 

Tkt  Kino 

versMt 

Edward  Alvucd  DaAna,  Esq. 

Affidavit  of  Alexmdcr  Bruce. 

Alexander  Bruce,  ef  Maiuholm,  in  the 
county  of  A\t,  North- Britain,  formerlv 
overseer  to  William  Fullarton,  late  of  Fuf« 
iarlooy  esq.,  and  colonel  of  the  lat^  S3rd 


fegtment  of  light  dragoons,  deceased 
maketh  oath  and  aaith,  tliat  the  said 
William  Fullarton  raised  the  said  regi- 
ment of  light  dragoons,  both  men  and 
horses,  wiuiout  any  expense  to  govem- 
Bient.  And  this  deponent  further  saith, 
that  Iffom  the  raising  of  the  regiment 
in  the  vear  1794,  until  the  year  1809, 
when  the  said  William  Fulhurton  went 
to  the  West*  Indies,  he  resided  almost 
constantly  in  England,  and  was  only  oc- 
casionally in  Scotland.    And  this  depo- 
nent furtner  saith,  tliatthe  said  regiment 
of  lieht  dragoons  was  placed  on  the  Irish 
establishment,  and  as  this  deponent  bath 
heard  and  verily  believes,  did,  in  the  year 
1797  form  part  of  the  army  under  the 
command  of  the  right  hon.  earl  Car- 
hampton,  then  commamler-in-chief  of 
his  miyesty's  forces  in  Ireland,  but  that 
an  augmentation  of  the  said  re^meot 
having  been  ordered,  the  recruiting  for 
tlie  sud  augmentation  was  chidRy  car- 
ried on  at  Ayr,  which  was  appointeil  head- 
quarters.   'And  this   deponent  further 
saith,  that  he  hath  heard,  and  verily  be- 
lieves it  to  be  true,  that  in  the  month  of 
June,  1797,  tlie  said  earl  Qirhampton 
directed  all  recruiting  parties  in  Great 
Britain  to  join  their  res|)eaive  regiments. 
And  that  in  conseauence  of  such  order,  a 
number  of  men  ana  horses  marched  from 
Ayr,  in  August,  1797,  for  head-quarters 
in  Ireland,  under  the  charge  of  quarter- 
master Pagan,  and  that  several  horses 
which  were  unable  to  march,  from  being 
sick  or  lame,  were  led  behind,  under  the 
charge  of  th'is  deponent,  who  recollects 
that  the  said  William  Fullarton  urgently 
directed,  that   every  horse  capable  of 
marching  might  be  sent  over  to  Ireland, 
according  to  the  above  order.    And  this 
deponent  further  saith,  tliat  the    said 
horses  were  so  left  under  his  care  in  con* 
sequence  of  all  tlie  recruits,  excepting 
one,  having  marched  to  join  the  regiment. 
And  this  ^ponent  further  saith,  that  be 
took  charjge  of  the  said  liorses  in  conse- 
quence ofReneral  direct ious  having  been 
given  to  nim  by  the  said  William  Ful- 
larton, to  give  every  aid  in  this  deponent's 
power,  to  the  recruiting  parties,  and  noc 
from  any  particular  directions  respecting 
the  horses  so  left  beliind.    And  this  de- 
ponent ftirther  saith,  that  a  subsequent 
order  having  been  issued  to  recommence 
recruiting,  the  said  liorses  remained  iu 
Scothmd  Otttil  November,  1796^  when  he 
this  deponent  delivered  the  same  to  cap- 
tain William  Blaxwell,  the  officer  then  m 
Ayrshire  oo  the  recruiting  service,  who 
sent  them  to  head-quarters  in  Ireland, 
tinder    chaise    of   se^feant    Mitchell, 
And  thb  deponent  farther  aaith,  that 
durinjs  the  time  that  the  said  horses  so 
remained  in  Scotland  under  the  charge 
of  this  deponanti  be,  ibis  deponent. 
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|irocured  forage  for  them  frpm  wiouf 
•enonsi  aiul  that  tho  expeow  of  such 
forage  WIS  settled  for  in  this  depo- 
nent's eccouDts  with  Mr.  Aiezmnder 
Walker  now  deceatedp  the  agent  of 
the  said  William  FuUarloo,  And  ihis 
deponent  further  saith«  that  he  never 
drew  on  the  pay-master  of  the  said  reci- 
nent  for  the  said  forage- money,  nor  aid 
he  ever  receive  any  money  from  him  on 
accoimt  thereof,  aflliougli  there  vras  un* 
doubtedly  due  to  the  said  William  Ful- 
lanun,ui  considerable  sum  of  money  un 
aeeonnt  of  such  forage.  And  this  de- 
ponent further  sdth,  that  in  I  he  month 
of  November,  1797,  the  said  William 
FUllarton  ha  vine  urgently  directed  a  spe- 
cific retinn  to  be  made  of  each  horse 
which  had  remained  behind  as  aforesaid, 
10  be  forwarded  to  lieut.-  colonel  Spencer, 
then  commanding  the  said  regiment  in 
Irelandp  to  be  by  him  transmitlcd  to  col. 
llandfieldy  secretary  to  earl  Carbampton, 
the  commander-in-chief,  for  his  lordship's 
information,  and  no  oibcer  belonging  to 
tlie  regiment  having  been  left  m  Ayr- 
shire, this  deponent  made  up  such  specific 
return,  which  he  this  deponent  signed, 
and  sent  to  the  said  William  Fullarton, 
who  was  then  in  l^ndon,  in  order  that 
the  same  mi^^ht  be  transmitted  to  Ire- 
hnd.  And  this  deponent  saith,  that  he 
verily  believes  that  such  return  was 
salisractory  to  the  commander-in-chief, 
because  he  saith,  tliat  he  never  was  called 
4ipon  to  make  any  other  or  furtlier  re* 
turn,  or  for  any  explanation  thereof. 

Ai.rxANDBR  Bai'CE. 
'Swoni  before  me,  one  of  the 
Magistrales  of  Ayr,  and  one 
of  his  majesty's  justices  of 
the  peace  fur  the  county  of 
Ayr,  this  30lh  day  of  January, 
1809, 

James  Dokaldsov. 

in  TB£  Kiko's-Bexcb. 
The  Kino 
vcrsiii 
Edwabd  ALunED  Dkaper,  Esq. 

Affidavit  of  Mr.  George  Pagan. 

George  Pagan,  of  Cloncaird,  in  tiie 
county  of  Ayr,  in  North-Britain,  niakelh 
oath  and  saith,  that  he  was  formerly 
quarter-master  in  the  late  S3rd  regiment 
of  light  dragoons,  of  which  William  Ful- 
larton, esq.  now  deceased,  was  colonel, 
and  was  particularly  employed  in  the  re- 
cruiting service  of  the  said  corps,  in  Scot- 
land. And  this  deponent  further  sailh, 
that  he  well  knows  that  on  all  occasions 
the  said  William  Fullarton  strkily  en- 
joined all  the  oflScers  of  the  regiment, 
and  particularly  those  employed  in  the 
recruiting  serrkey  to  adhere  impliciAly  in 


all  fBsptctft  to  the  kiiig*s  iastnictkwa,  and 
to  the  regulations  issued  by  the  com- 
mander-in-chief. And  thi8d€|K>nent  fur- 
ther saith,  that  the  said  regiment  was 
placed  on  the  Irish  establisliment^  and 
cmliarked  for  that  kingdom  in  the  year 
1795,  but  that  an  augmentation  for  the 
said  regiment  having  l>een  ordered,  the 
head-quarters  for  recruiting  was  fixed  at 
Ayr  aforesaid.  And  this  deponent  fur- 
ther saith,  tliat  he  was  at  Ayr,  on  the 
said  recruiting  service,  in  JuJy  1797, 
when  an  order  came  from  carl  Carhamp- 
ten,tbeaoomroander-in-Ghiefin  Ireland, 
directing:  all  the  recruiting^  parlies  and  re- 
cruits belonjging  to  the  said  regiment,  to 
join  the  said  regiment  in  Ireland,  or  to 
that  effect,  and  that,  in  consequence  uf 
such  order,  lie  this  dcnunent  marched 
from  Avr  at  the  end  of  July  in  tliat  year, 
with  allthe  recruiting  parlies  and  recruits 
(except  1),  and  51  horses,  to  the  bead- 
ouarters,  at  Dromilly,  in  IrcUud.  And 
tnis  deponent  further  saith,  that  several 
horMS  sick,  or  lame,  or  otherwise  unable 
tomardi,  were  then  left  behind,  at  Ayr, 
and  there  not  being  any  officer  belonging 
to  the  said  reeimcntin  Scotland,  the&umc 
were  left  un£r  the  care  of  Mr.  Alexander 
Bruce,  overseer  to  the  said  William  FuU 
larton.  And  this  deponent  further  lait  li, 
that  the  said  liorses  continued  at  or  in 
tike  neiglibourhood  of  Ayr  aforesaid,under 
the  cajpe  of  the  said  Alexander  Bruce,  un- 
til tlio  month  of  November,  1798,  when, 
in  consequence  of  orders  received  from 
the  said  William  Fullarton,  directing  that 
all  the  horses  so  left  under  the  charge  of 
the  Kiid  Alexander  Bruce,  in  wliatcvcr 
condition  tliev  might  be,  should  join  the 
regiment  without  delay,  the  same  were 
delivered  by  the  said  Alciandcr  Bruce  to 
captain  William  Maxwell,  of  the  said 
regiment,  and  were  sent  over  to  Ireland, 
under  the  care  of  segcant  Mitchell  of  the 
said  regiment,  which  this  deponent 
knows  Irom  bcin^  present  when  the  said 
horses  were  so  delivered  to  captain  Max- 
well as  aforesaid,  he  this  deponent  hav- 
ing a  short  time  before  returned  to  Scot- 
land to  recommence  the  recruiting  ser* 
vice.  Geoage  Pagan. 

Sworn  before  me,  one  of  the 
magistrates  of  Ayr,  and  one 
of  his  majesty*sjubticesot'  the 
peace  for  the  county  of  Ayr, 
at  Ayr,  the  28th  day  of  Jan. 
1809, 

James  Dokaldson. 

In  the  KingVBench. 

The  King 

vcnui 

Edward  Alured  Draper,  Fsq. 

Affidavit  of  the  £ld  of  Bmkingkamihires 


lbs  H{ht  booourable  Sabcrt,  Mrl  of 
BuckiajEnuiuhlre,  of  HimilluD^ttMl, 
KccftdiUj,  JD  the  county  of  Uiddleaei, 
maketb  tmtb  and  Milh,  that  he  thia  de- 
ponent  «u  bit  mBJeily'i  secreury  of 
state  Tot  the  colonul  deparlment,  in  the 
year  laot,  whea  William  Fullarton,  e»q. 
uow  dccrued,  wa*  appointed  by  his  roa- 
jwty,  first  commi«Bioner  tor  exectirinff  the 
office  of  goTemor  in  and  otct  the  istand 
of  Trinidad.  And  thii  dctMnent  further 
siith,  that  DO  communicatioa  whatever 
was  made  to  him  by  hit  royal  highness 
Iha  duke  of  York,  commander-in-chief, 
&c.  TCipecting  any  unfaithful  returns  ai 
havlDg  been  made  by  the  said  William 
FullaTlon,  oa  culoneliif  a  regiment  in  hi* 
majesty's  service.  And  this  deponent 
further  saiih,  that  an  DfRcial  communica- 
tioa wtt*  made  by  his  said  rnyal  highness 
ta  this  deponent,  whilst  secretary  of 
state,  respecting  some  cbiros  of  certain 
persoits  fur  fiirnishing  various  articles  to 
the  Ule  ititd  regiment  of  light  dragouos, 
for  payment  of  tlieir  demands,  slating  to 
this  deponent  Iho  expediency  of  colonel 
FullartuD  not  proceedm^  on  the  intended 
service  until  he  the  said  William  Futlar-  ! 
tun  shuiild  have  settled  the  demsmls 
against  him  to  llic  sutijfacliim  of  the 
secretary  at  war  end  the  Irish  govern- 
nicnl.  And  ihis  dr)>onent  I'lirllier  saiih, 
that  the  said  communication  from  liis 
royal  highnen  the  duke  of  York,  he 
cBtisecl  to  be  tmnsmittcd  to  the  said 
William  Viillarlon,  fur  his  exnlanatiuii. 
And  this  (lepuncnt  further  sailn,  that  in 
cuiisctjuence  of  the  exnluiiation  returned  . 
by  the  taid  William  Fullartai),  he  was 
|>ermitted  to  proceed  on  the  above- mcu- 
tiuiied  intended  service. 

BvciiHaDAMiaiat. 

Sworn  in  Court,  this  1st  day  of 
February,  ie09. 

By  the  Court. 

Mr.  G«mw.— It  is  iiow  my  duty  to  submit 
to  your  lordships  some  observaiiuns  on  the 
|MTit>r  the  prosecution. 

It  must  have  occurred  to  the  Court,  that 
the  defendant,  colonel  Dra^ker,  now  presents 
himself  for  tlieir  judgment  under  very  pecu- 
liar circumstances — 

Mr.Bergcant  Bctt.— My  Iords,if  I  am  under 
a  mistake  I  beg  your  lordships'  pardon. — 
There  are  two  circumstances  which  Mrs.  FuU 
larton  in  her  affidavit  states  that  she  does  not 
believe— The  bnl  relates  to  sir  Samuel  Hood, 
—now  I  have  sir  Samuel  Hood's  own  affidavit 
in  support  of  iL  And  she  alio  states,  that 
she  does  not  believe  there  was  any  luch  con- 
versation between  coloael  FuUarton  and  Mr. 
Oswald  as  had  been  stated  in  colonel  Dra- 
per's affiilavib— I  have  bii  iffidavil  to  tb>t 
fui. 
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Imi  ElkHiortmgh.—SiM  she  luynolba., 


Mr.  DaitHeiy, — Sir  Saitioel  Hood  was  not 
in  Ihis  country  when  this  cause  first  came  be- 
fore the  Court;  but  as  soon  at  he  returned, 
he  put  in  tliat  affidavit.  And  «c  are  not 
aware,  that  tital  is  not  such  ao  affidavit  as 
tile  Court  might  receive  when  ilia  once  un- 
derstood by  the  Court  that  it  would  have 
been  receivable  if  it  bad  been  produced  at  an 
earlier  period;— that  it  was  not  then  produced 
was  not  the  fault  of  colonel  Draper,  but  was 
owing  merely  to  the  circumstance  of  sir 
Samuel  Ilood  being  absent  on  the  service  of 
bis  country. 

Lord  £/'t>iioro«jil.— This  case  stood  over 
only  for  tlie  special  purpote  of  answering  tbo 
affidavits  on  the  part  of  the  defendant. 

Mr.  Manyat—l  humbly  submit  that  the 
defendant  it  entitled  to  have  these  two  alfi. 
davits  read, — Judgment  may  rittter  be  on  a 
conviction  by  the  verdict  of  ajury,  or  it  may 
be  by  delaulu  By  the  ordinary  course  of  the 
Court,  when  as  in  this  case  it  ix  a  jiidgneDt 
by  default,  the  defendant  is  entitled  tu  have 
his  affidavits  read  alter  ihose  on  the  part  of 
the  piosccutioD.  Is  there  any  thing  in  thii 
particular  case  tu  except  it  from  the  ocneral 
rulcf  and  moreespecially  atsir  Samuel  Hood 
was  not  in  this  euiintry,  and  consequently 
could  not  make  the  afbdavll  when  eglonel 
Draper  was  originally  before  the  Court  F  Had 
he  nut  been  absent,  the  afEdavit  would  havo 
been  regularly  made,  and  at  all  events  I  con- 
tend that  the  affiilavitson  the  part  of  defen- 
dants are  generally  read  last 

Mr.  GarrMP.— The  last  argument  that  has 
been  addressed  to  the  Court  by  my  friend 
Mr.  Marryat,  wai  addressed  to  them  without 
success  iu  the  laet  term.  The  answer  is,  that 
there  is  no  reference  to  tbeio  matters  in  the 
affiilaviis  which  have  now  been  reed. — We 
have  now,  my  lords,  at  length  arrived  at  the 
period  at  which  you  are  cftUed  on  to  consider 
the  measure  of  piiniihment  to  be  inBicled  oa 
the  defendant ; — and  I  believe  I  may  ven- 
ture to  say,  Ihalifanyuf  your  lordships  have 


are  selected,  the  Court  may  expect  from  a 
that  while  un  the  one  hand  I  discharge  mv 
duly  to  my  client,  nolbiitt  on  the  other  will 
induce  me  to  go  bcyoitd  wut  I  eoaceive  to  be 
my  duty. 

In  toe  life- time  of  colonel  Fullarlon,  an  no- 
tion aninst  the  defendant  had  bean  coo»- 
meBcea,  stating  some  of  the  ■ 


aUe^migblhavejutt^cdthow^MHfei.  Ids 
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not  deMul  to  ymi,  at  any  leaglh,  tbt  proceed- 
ingi  thai  took  place  on  that  action.  It  abated 
by  the  death  of  the  plaintiff,  and  this  prose- 
cution has  been  in&titiiled  in  consequence  of 
the  opinion  of  his  surviving  widow,  that  a 
aaereodutj  which  she  owed  to  his  memory  and 
honor  required  it.  We  are  now,  my  lords,  to 
coottder,  who  these  parties  are,  what  is  tl^  na- 
ture of  the  libel,  and  underwhat  circumstances 
it  was  published.  And  unless  I  have  totally 
mistaken  all  the  views  which  the  Court  have 
professed  to  take  on  such  subjects,— unless  I 
Mve  mistaken  all  their  former  judgments, 
this  is  a  case  callinc  for  as  severe  a  sentence 
as  a^y  private  libel  that  I  have  ever  heard. 

My  k>rds,  I  charge  colonel  Draper,— a  gen- 
tlenan,amanoreducation,and  a  military  man, 
— with  publiihing  a  slanderous  libel  i^nst 
another  sentleman,  equal  in  rank«  and  like- 
wise a  military  man.  The  libel  is  of  the  most 
offensive  nature  that  can  possibly  be  describ- 
ed—He  states,  in  general  terms,  that  colonel 
IPullarton  is  totally  destitute  of  all  claim  to  a 
character  lor  veracity — that  under  the  hypo- 
critical mask  of  the  perlbrmance  of  a  public 
duty,  he  eratified  his  own  private  malice,  and 
invented  oasc  calumnies  against  a  meritorious, 
innocent  and  honourable  man.  Aud  then  he 
is  charged  specificallv,  as  a  man  lost  to  all 
sense  of  honour,  and  forgetting  his  duty  to 
himself  as  well  as  tu  his  country,  with  making 
fidse  returns,  in  onlcr  to  plunder  the  public, 
in  his  situation  (if  colonel  of  the  23ru  regi- 
ment of  Dragoons  which  lie  had  raised  in 
Scotland. 

These,  my  lords,  are  heavy  charges,  and 
before  any  man  venliircs  in  any  shape  to  pre- 
sent them  to  the  piililic,  he  shuuld  have  been 
Jierfectiy  cunvinccd  ot  llicir  arcurucy.  If  any 
acts  had  reached   him  which  seemed  to  bo 

equivocal  and  doubtful,  l>efore  he  published  i  concerns,  and  he  must  have  occupied  aconsi- 
them  lie  ought  to  ha%'e  been  prepared  with  I  derable  portion  of  his  time  in  composin*;  thr 
his  proofs,  and  he  ought  not  at  the  last  to  be  |  book  lying  before  you.  It  contain«(  about 
looking  out  for  the  means  of  proving  them,  {  300  pages,  not  in  ordinary  language  in  which 
and  to  be  unable  to  say. — *'  1  made  these  j  common  writers  compose,  but  comparing  it 
charges  not  because  I  had  any  pleasure  in  I  with  the  writings  ot  an  onlinary  man,  it 
stating  these  facts — not  liecause  I  was  desirous  :  seems  to  be  a  laboured  performance,  cditetl 
of  abating  from  that  reputation  which  I  with  great  care,  anil  sent  into  the  world — not 
colonel  FuTlarton  had  enjoyeil  during  a  long  '■  certainly  with  much  care  as  to  the  feelings 
series  of  years,--!  said  il  not  for  the  purpose  I  and  reputation  of  other  men,  but  with  creat 
of  destroying  his  reputation,— hut  from  a  j  attention  to  the  character  of  an  author.  ISow 
sense  of  duty,  and  that  his  real  character  I  what  is  it  that  has  induced  this  gentleman  to 
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ton  m^tnol  leave  England,  till  bo  had  given 
a   satisfiutoiy  explanation  relative  to    that 
matter;   an  txplaiiation  was   demanded   of 
eolonel  Fullarton,  and  it  appears  from  colonel 
Draper's  own  affidavit,  that  he  did  know  that 
in  consequence  of  that  application  frooi  the 
conmanaer  In  chief  to  the  secretary  of  state, 
such  eiplanation  took  place,  and  colonel  Dra- 
per did  know  of  the  fiermission  of  govern- 
ment for  cobnel  Fullarton  to  depart  for  hia 
Svemment  of  Trinidad.     I  have  said,    I 
ink  it  must  appear  from  colonel  Draper'a 
aflMavit,  that  hedkl  know  it — it  is  enough 
for  me  that  he  wugkt  have  known  it,  and  it 
WIS  ku  duty  io  aaJbe  inquiry.    When  he  knew 
colonel  Fullarton  was  called  to  give  an  eapla- 
natioa  m  June,  1809,  it  became    cokmcl 
Draper,  before  he  published  these  charges, 
to  have  been  perfectiv  certain  that  there  must 
haw  been  fair  ground  for  that  inquiry.    But 
if  colonel  Draper  believed  this,  was  that  tiic 
course  for  him  to  takeF   would  it  not  have 
been  fit  for  him  to  apprise  his  nu^jesty's  go- 
vernment, that  there  were   larjge   demands 
against  eolonel  Fullarton,    which  ought  to 
have  been  put  into  a  course  of  inquiry  ?    He 
might  have  called  on  cofonel  Fullarton  to  pre- 
sent himself  before  a  court-martial,  on   a 
charge  of  (huid  and  imposition  on  the  govern- 
ment. 

Now  I  thinklmay  take  the  liberty  of  as- 
serting,  that  there  was  not  the  smallest  foun- 
dation fur  such  charges.  But  let  us  see  at 
what  time  this  publication  was  presented  to 
the  public,  and  what  is  the  nature  of  it. 
The  defendant  cannot  excuse  himself  by  say- 
ing it  was  owing  to  irritability  of  temper,  he 
bemg  taken  by  surpriste  by  some  letter  tluit 
was  written  to  him.  You  find  this  gentle*- 
man  engaged  in  important,  arduous  military 


might  l>e  unmasked,  and  his  dehnquency  ex- 
posed." 
My  lords,  colonel  Draper  must  excuse  me. 


this  publication,  frhich  is  no  less  than  an  Ad- 
dress to  the  British  Nation  ?~ColoneI  Draper, 
an  othcer  in  his  majesty's  guards,  thinks  fit 


if  I  say  these  charges  were  made  at  a  time  I  to  address  the  British  nation  on  the  subirrt 


when  he  must  have  known  and  felt,  that  there 
was  no  foundation  for  them.  It  is  not  a  re- 
cent discovery  that  a  complete  and  accurate 
explanation  nad  taken  place  respecting  the 
communication  to  the  commander  in  chief  in 
England,  from  furnishers  in  Ireland.  When 
his  m]^sty*s  government  were  about  to  em- 
ploy colonel  Fullarton  on  an  important  com- 
mission, the  commander  in  chief  nere  thought 
it  his  duty  to  transmit  that  communication 
to  tlie  secretary  of  state,  that  oolond  Fullar- 


of  the  prosecution  of  general  Ficton  tor  intiict- 
ing  an  unlawful  punishment  on  a  person  of 
the  name  of  Luisa  Calderon : — And  when 
a  motion  for  a  new  trial  was  pending  before 
this  Court,  that  was  the  time  this  gentleman 
thou^t  it  necessary  to  address  the  British 
pubhc — a  time  when  farther  proceedings  to 
obtain  a  second  conviction  were  in  progress, 
and  when  it  was  attempted  to  l>e  proved, 
thai  by  the  Spanish  law,  general  Picton  was 
justifiable  in  cemroitting  this  act.    In  this 
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•Iftte  of  things,  ho  doscribos  tho  proMcutioii 
not  to  haro  originated  in  a  sente  of  public 
duty  (for  to  he  expresses  it},  hut  to  have  ori- 
ginated in  the  malice  of  colonel  Fullarton.  He 
represents  colonel  FuUarton  as  originating  and 
carrying  on  this  prosecution  from  nialice|  and 
for  the  purpose  of  oppressing  general  Piclon. 

Such  was  the  period  at  wmch  this  publi« 
cation  came  forth  .---Colonel  Draper  is  indicted 
for  this  ofience,  he  suffers  judgment  to  go  hy 
defaultf  and  then  he  puts  on  the  files  of  this 
court  affidavits  tendmg  to  show  that  the 
charges  are  founded  in  tact ! 

Mj  lords,  I  cannot  sav  this  is  quite  new, 
because  in  the  course  of  the  present  term  we 
had  proceedings  of  a  similur  nature,  on 
which  your  lordships  have  not  yet  proceeded 
to  give  judgment ;  but  it  is  not  very  com- 
mon.—When  persons  are  convicted,  or  have 
allowed  judgment  to  go  bv  default,  genenlly 
speaking,  you  find  the  defendants  submitting 
themselves  to  the  law,  and  professing  con- 
trition fur  having  wounded  the  feelings  of 
other  persons,  (or  their  violation  of  the  law, 
and  for  having  acted  against  the  public  peace. 
—Not  so  the  present  defendant : — now  that 
colonel  Fullarton  is  in  his  grave,  and  when 
the  char^  cannot  be  met  by  a  positive  de- 
nial.—if  indeed  we  were  to  consider  colonel 
Fullarton  on  his  trial,  which  I  know  the 
Cotfft  will  not, — the  charges  are  republished 
at  a  time  when  they  can  only  he  met  by  cir- 
cumstantial evidence,  by  a  reference  to  docu- 
ments and  persons  likely  to  be  acquainted 
with,  from  having  been  immediate  parties 
to,  these  transactions  which  took  place  in 
the  year  1707.  And,  my  lords,  it  is  not  to  be 
wondered  at,  tliat  tliis  respectable  and  ho- 
nourable lady,  judging  with  a  strong  mind,  as 
she  certainly  does  for  licrielf,  and  having  it 
for  her  main  ol>ject,  as  she  has  incon trover- 
tiUy,  to  vindicate  the  character  and  honour  of 
her  husband  -when  the  day  of  punislimeot 
cornea^  and  when  she  finds  the  affidavits 
made  that  were  made  on  the  part  of  the  de- 
fendant, and  when  it  was  recollected  that 
very  probably  these  affidavits  woukl  be  found 
as  an  appendix  lo  some  new  publication,— it 
was  extremely  natural  for  her  to  wish  to  con- 
tradict them.  It  would  have  been  difficult 
for  those  who  are  concerned  for  her  to  pre- 
vent the  occurrence  of  that  which  has  tslien 
place,  and  which  does  the  highest  honour  to 
the  feelings  of  Mrs.  Fullarton. 

I  pray  your  lordships*  judgment  against  the 
defendant,  for  one  of  the  most  serious  libds. 
that  ever  was  published  by  one  individual 

X'nst  another.  And  I  intreat  you  to  do 
1 1  know  you  will  do,  namely,  to  consider 
the  character  of  Mr.  Draper,— that  he  is 
no  mean  writer,— that  he  is  notanobKore 
Kribbler,  writing  in  the  gloom  of  a  garret, 
and  vendins  his  publication  in  the  dark; 
but  he  sends  it  forth  with  his  name,  and 
tells  the  public  <*  tbb  comes  from  a  num 
of  hkh  rank  in  his  majestjr's  army ;  it  is  puh> 
lished  at  a  most  important  timei  and  is  addicsa- 
VOL.  XXX. 


ed  to  the  British  nation  for  their  attentive  pe- 
rusaL''  I  have  taken  the  liberty  of  makinc 
these  observations,  wishing  not  to  go  beyond 
the  line  of  my  duty,  but  at  the  same  time 
being  anxious  not  to  do  less  than  my  duty. 

Mr.  JVollBa.— My  lords,  it  is  my  duty  la 
address  some  observations  to  your  lordships 
in  addition  to  what  has  follen  frum  my  leamot 
friend,  in  regard  to  the  punishment  of  the 
gentleman  on  the  flkwr.  My  lords,  it  is  not 
very  usual  for  defendants  to  pot  in,  as  this 
defendant  has  attempted,  justincations  of  mis- 
conduct, as  grounds  fur  mitigating  punish- 
ment. This  step  has imposedupon  oie pro- 
secution the  duty  of  layma  before  the  Court 
affidavits  to  negative  the  nets  averred,  and 
to  disprove  the  mal-pracUcea  imputed  to  co- 
lonel Fullarton. 

My  fords,  the  defendant's  affidavits^  as  they 
asperse  tlie  character  of  this  deceased  sen- 
tleman  (however  abortive  the  attempt) renders 
a  serious  punishment  for  this  gross  libel 
more  necessary  and  important  The  facia 
asserted  in  tlie  libel  are  three.— First,  thai 
cofonel  Fullarton  had  b««n  guiltv  of  making 
imfoithful  returns,  while  colonel  of  the  SSri 
regiment  of  dra((oons.  Second,  that  an  offi- 
cial communication  had  been  made  by  lord 
Carhamptun  to  the  government,  in  Ireland, 
that  he  had  made  sucti  returns:  and— Third, 
that  this  representation  had  been  forwarded 
to  the  ailpitant-gencraVs  office  here;  aiid 
that  the  commander  in  chief  had,  to  hie 
immortal  honour,  at  Uie  time  when  colonel 
Fullarton  was  appointed  to  the  govemmenCof 
Trinidad,  communicated  that  official  docu^ 
mentto  the  secretary  of  state.  My  lords, 
these  are  averred  in  this  libel  as  positive 
foots,  and  the  defendant  labours  at  a  justifir 
cation  which  in  efiect  admits  that  not  one  of 
them  is  true. 

It  is  now  acknowledged  that  ford  Gar- 
hampton  never  made  such  representatfons  In 
the  government  of  Ireland  —and  that  there 
was  no  such  official  document.  Lord  Car- 
hampton,  who  makes  an  affidavit,  does  not 
pretend  that  he  ever  preferred  any  complaint 
lo  the  government  of  Ireland  on  the  subject. 
The  compfomt  actually  made,  was  on  a  subject 
perfectly  distinct  from  that  imputed  to  eofonel 
Fullarton  by  the  libel.— Supposing  these  new 
charges  in  the  affidavits  to  be  as  true  as  they 
are  false,  by  what  confusion  of  intellect  can 
this  gentleman  put  them  forward  asajiistificap 
tion  of  the  libellous  imputatfons  which  are 
proved  to  he  untrue  F  However,  cofonel  Dra^ 
per  has  thought  proper  to  assert  m  his  affi- 
davit, and  to  have  them  supported  by  lord  Car- 
hampton,  matters  directly  negatived  by  thosa 
now  read.— Cofonel  Draper's  affidavit  charges 
cofonel  Fullarton  with  making  unfiuthful  r^ 
tumsonthe  lstofSeptembcr,1797.— Thatthb 
dkl  not  proceed  from  mistake,  but  was  done  la 
conco^the  circumstance  of  14  horses  whicb 
belonged  to  the  regiment  being  applied  to 
cofonel  FuUarton^s    use,    while  they  wct» 
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chargTfi  a^  ctfective  in  the  rfi»imcn!al  ac-  i 
ccMints,  and  the  expen«>c  of  kctpmg  them  was  ' 
defrayed  by  the  btatc— In  onler  lo  prove  this, 
a  conversation  is  stated  to  have  tulcen  place 
between  a  Mr.  Oswald  and  colonel  Ftillarton, 
in  the  presence  of  Mrs.  riillurton,  witli 
regal d  to  t lie  leaders  of  his  carriage,  in  which 
it  was  slated  that  these  carriage  horses  had 
been  borne  on  the  strength  of  the  regiment. 

It  is  also  asserted,  that  a  forged  receipt  for 
300/.  and  upwards  has  l»een  put  in  under  the 
name  of  John  Drure,  and  passed  Co  the  regi- 
nient's  account,  and  colonel  Draper  verily  be- 
lieves that  the  money  came  to  the  use  of  eo* 
lonel  Fullarton.  In  support  of  which  a  cones- 
pondenre  is  set  forth  between  the  War-oflice 
in  Ireland  and  colonel  S|iencer,  then  com- 
manding the  regiment,  stating  that  these 
horses  had  t»een  returned  to  the  reginicnt 
when  under  the  command  of  colonel  Kul- 
larton. 

These  are  the  facts,  so  far  as  I  have  l»een 
able  to  colli'ct  them,  whirh  appear  on  the  affi- 
davits on  the  part  of  colonel  Draper,  except  a 
comphiiiit  made  by  two  tradesmen  of  the 
names  of  .Miirri»anil  Spencer,  respecting  some 
sadlery,  which  was  transmitted  from  Ireland 
to  the  cotnmander  in  chief  in  this  country, 
and  by  him  to  the  secretary  of  state.  Inde- 
pendent of  the  explanation  containetl  in  our 
affiilavits,  the  observation  which  fell  from 
iny  Itarned  friend,  Mr.  Garrow,  is  conclusive 
of  the  matter.  That  charge  was  made  before 
the  proper  tribunaJ ;  it  was  there  investigated, 
and  it  was  proved  that  colonel  Fullarton  was 
not  to  blame  in  any  part  of  the  transaction ; 
in  consequence  of  which  he  was  permitted  to 
CO  to  his  government  in  Trinidad.  This  was 
tne  only  representation  thai  was  made  by  the 
commander  in  chief  to  the  secretary  of  state, 
and  the  complaint  is  totally  of  a  diflferent 
nature  tmm  that  adverted  to  by  colonel  Dra- 
per in  his  libel. 

With  regard  to  the  charge  of  making  un- 
faithfid  returns,  you  have  the  affidavit  of  the 
only  person  who  can  state  what  the  transac- 
tion was.  It  is  the  atVulavit  of  captain  Brad- 
shaw,  who  was  at  the  time  the  adjutant  of 
the  regiment,  and  acted  as  pay-master  in  tlie 
absence  of  captain  J.imcsun,  the  regidar  pay- 
master. Captain  liradshaw  declares  that 
colonel  FulLniun,  coniing  into  Irclan  I,  went 
to  Dromilly,  and  arrived  there  on  the  day 
the  returns  were  to  be  made.  Thev  had 
been  previously  made  up  without  hi^  know- 
ledge, and  without  any  communication  with 
him  and  were  signed  by  him  without 
examination,  not  as  verifying  the  contents 
from  his  personal  knowledge,  but  in  com- 
pliance with  military  etiquette,  as  the  com- 
manding officer  then  wiili  the  regiment  at 
headquarters.  Your  lordships  will  see  that 
this  is  the  only  means  by  which,  in  this 
blj^c  of  the  case,  that  transaction  can  be  ex- 
plamcd.  Taking  it  for  granted  that  the  re- 
turn was  incorrect,  and  proved  to  be  so,  the 
nuslake  was  made  by  captain  Bradshaw,  tlie 


adjutant,  and  the  return  was  originally  to 
have  been  signed  by  colonel  Spencer,  then 
lieutenant-colonel,  and  not  by  colonel  Ful- 
larton. 

My  lords,  the  conversation  that  is  supposed 
to  have  taken  place  between  colonel  Fullarton 
and  Mr.  Oswald,  in  the  presence  of  Mrs.  Ful- 
larton, U  relied  upon  as  bringing  home  to 
colonel  Fullarton  a  knowledge  of  the  fraud. 
Mrs.  Fullarton  has  denied  it  in  as  positive 
terms  as  it  is  possible  to  deny  a  conversation 
of  this  sort,  at  the  distance  of  time  from  llie 
date  given  to  the  transaction,  which  is  twelve 
years  liack ;  for  she  states  that  no  such  ron- 
versHtion  ever  did  take  place  in  her  presence, 
nor  at  any  other  time  with  the  said  colonel 
Fullarton,  ai  the  mrily  be f teres. 

Now,  my  lords,  in  the  first  place,  I  humbly 
urge,  tliat  the  words,  **  as  she  believes,**  arc 
to  ue  referred  only  to  the  last  part  of  the  sen- 
tence. Colonel  Draper  charges  in  his  affidavit 
that  the  conversation  t(»ok  place  in  her  pre- 
»ence,  which  is  thus  {Hisitively  denied.  But 
I  shall  even  take  it  that  the  words**  as  she  be- 
lieves,*' rides  over  the  whole  sentence,  still 
it  is  mere  idle  quibbling  to  say  that  this  would 
not  be  sufficient;  if  untrue,  it  would  subject  the 
party  to  all  the  pains  and  penalties  incident 
to  taking  a  fiilse  oath. 

My  lords,  the  next  charee  respects  a  forged 
receipt  in  the  name  of  John  Bruce,  for 
300/.  and  upwards.  Much  of  the  affidavits 
of  Mrs.  Fullarton,  and  of  Mr.  Alexander 
Bruce,  overseer  U»  colonel  Fullarton,  go  to  this 
imputation.  That  there  could  be  no  occasion  for 
a  forgery  is  manifest,  for  the  colonel  was  entit- 
led to  the  money  for  which  it  is  supposed 
to  be  given,  although  he  has  never  received  it. 
The  reason  why  these  horses  were  let't  under 
the  care  of  his  overseer  was,  not  for  any  con- 
venience to  colonel  Fullarton  ;  but  it  appears, 
by  the  affidavits  of  Pagan,  as  well  as  by  that 
of  Bruce,  that  when  the  quarter-master,  Mr. 
Pagan,  was  ordered  to  join  the  regiment,  with 
all  recruits,  men  and  horses,  that  these  horses 
did  not  join  the  regiment  under  major  Max- 
well, in  August,  1797,  because  they  were 
lame  and  in  an  unserviceable  state,  and  that 
that  was  the  sole  reason  for  their  being 
left  behind. 

My  lords,  with  regard  to  the  alleged  fur- 
gery,  you  have  the  best  and  only  evidence 
that  can  be  adduced  on  the  subject.  Cap- 
tain Nugent  Kirkland  was  pay-master  of  the 
regiment  at  the  time  the  receipt  bears  date  ; 
^le  positively  asserts,  that  he  never  knew 
of  any  forged  receipt  having  passed  through 
his  hands,  and  it  must  have  passed  through 
his  hands,  as  pay  master  of  the  regiment,  if 
it  had  passed  at  all ;  and  he  states  that  colonel 
Fullarton  was  not  with  the  regiment  at  the 
time  the  receipt  bears  date.  lie  states  far- 
ther, that  colonel  Fullarton  verv  seldom  was 
with  his  regiment  while  in  Ireland,  but  was 
generally  in  England;  and  that  while  the 
regiment  was  there,  the  whole  care  of  it  de- 
volved upon  colonel  Spencer.    What  object 
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ODuUI  there  be  in  such  a  forgery,  when  colo- 
nel Fiillarton  was  entitled  to  receive  the 
money,  which  was  actually  expendc«l  by  his 
overseer,  Alexander  Bnicc  ?  and  why  should  it 
be  forged  in  the  name  of  John  Bruce  ?  Captain 
Kirkland  swears  that  no  such  sum  was  paid 
through  his  hands,  that  he  has  exaninied 
his  books  and  his  entries,  and  that  it  wouHJ 
have  been  entered  in  his  t)uoks  if  such  a 
payment  had  liecn  made ;  and  that  al- 
though purporting  to  be  a  receipt  for  a 
aura  of  money  received  bv  captain  Kirkland 
for  the  use  of  colonel  FulUrton,  it  never  was 
paid  to  tiie  deceased  colonel  Fullarton,  or  to 
any  agent  for  him.  If  the  crime  was  com- 
mitted, it  must  liave  been  exclusively  for  the 
sake  of  duinp;  somethingcriminal.  I  ts  manifest 
inutility  strips  the  citarge  of  all  probability. 
Wlui  can  believe  that  a  centlemaii  of  talent 
and  honour,  who  was  actu.il}y  entitled  to  a  sum 
of  money,  could  forge  a  voucher  for  payment, 
when  he  might  have  safely  signed  one  with 
his  own  name,  or  that  he  would  give  any 
voucher  real  or  unreal  for  payment,  when 
it  is  proved  by  captain  Kirkland,  oeyond 
the  pouibility  of  doubt,  that  lie  never  re- 
ceived the  money  ! 

,  My  lords,  these  arc  the  most  material  cir- 
cumstances, as  they  apply  to  the  affidavit  of 
the  defendant  himself,  lint  he  has  been  join- 
ed in  an  affidavit  by  a  noble  lord,  and  hf>w. 
ever  high  the  rank  of  that  i>crson  may  be 
I  am  sure  tlie  Court  will  feel  it  to  bo  my  iluty 
to  observe  on  what  he  has  sworn. 

The  nuhle  lord  having  stated  that  he  had 
ordered  returns  to  he  niade  tor  September, 
1797,  goes  onto  swear  that  he  was  at  that 
time  very  much  dii>satibfie<l  wiili  the  conduct 
of  roloucl  FiilJiirton,  on  acc«)unt  of  Ins  re- 
turning certain  horses  which  were  afterwards 
discovered  to  be  at  gra^s,  uiid  were  never- 
theless borne  on  the  strcn»th  of  the  re«ri- 
nicnt  for  a  considerable  lime. — ^That  lie  had 
made  miimte  inquiries  into  ttiat  lact,  which 
he  found  to  be  true,  &c.  ^r. 

When  it  is  stated  thar  colonel  Fullarton 
drew  the  suhhistcnce  money  (uhilc  absent 
from  his  regiment)  f«ir  other  purpubcs,  we 
might  have  hoped  that  the  nulilc  curl  would 
have  been  more  definite  in  his  diar^e,  more 
particularly  as  this  noble  curl  dues  nut  state 
his  imputations  a.«  inatters  of  suspicion,  but 
at  matters  of  whirh  he  had  |H)sitive  proof. 
So  far  as  this  nohic  person  cunnerLs  himself 
with  the  case,  it  is  demonstrated  by  his  own 
statement,  that  he  has  cither  ctmccaJcd  and 
sheltered,  fur  a  length  of  time,  scandalous 
frauds  and  abuses,  or  that  he  lias  now  brought 
forward  an  unjust  charge,  which  is  positively 
untrue.  That  it  is  so,  is  proved  by  the  aflC- 
davits  of  disinterested  persons  which  have 
l>cen  brought  before  the  Court. 

Captain  Bradshaw  and  captain  Jameson 
were  adjutant  and  paymaster  at  the  time  the 
coniplaint  alluded  to  was  made  ;  they,  state 
what  the  ground  and  foundation  of  the 
cliarge  was,  namely,  that  by  the  express  di- 
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rections  of  colonel  Spt-neer,  at  the  time  colo- 
nel Fullarton  was  not  with  hi»  regiment,  part 
of  the  subsistence  money  had  been  otherwise 
applied,  but  applied  fur  the  use  of  the  regi- 
ment, namely,  in  paying  for  sadlery  and  other 
aplioinlmenLs.    That  on  this  account  a  com- 

Iilaint  liad  been  laid  before  lord  Carh  imptuD, 
»y  the  regimental  agents;  lord  Curham|Y- 
tun  has  solar  misrecolluctcd  the  transaction, 
as  to  state  that  he  sent  for  culonel  Fullar- 
ton, and  animadverted  strongly  on  these 
parliculurs,  and  also  with  regard  to  the 
iior^cs  at  grass.  This  he  states,  when  it 
appears  by  colonel  Draper's  own  ufHdavit, 
that  it  is  impossible  it  could  be  true.  It 
appears  by  the  affidavits,  that  culonel  Ful- 
larton went  into  Ireland  in  August,  1707, 
and  returned  on  the  16th  of  September 
of  that  year;  it  further  anpcars,  from 
the  letter  of  colonel  llandficluj  set  forth 
in  colonel  Draper's  own  affidavit,  that  the 
first  communication  with  respect  to  these 
horses  was  made  on  the  2nd  of  Novemltcr, 
1797,  when  colonel  Fullarton  was  not  in  Ire- 
land,— and  yet  this  noble  earl  comes  forward 
to  state  in  his  affidavit,  that  having  received 
such  a  complaint,  he  sent  for  colonel  Fullar- 
ton, and  animadverted  to  him  upon  it !  Tho 
communications  of  culonel  Spencer  with  colo- 
nel llandfie'd  also  demonstrate  the  mistake. 
I  advert  particularly  to  this  for  tw(»  reasons  : 
— In  the  first  place  to  show  how  extremely 
difficult  it  may  be  for  any  gentleman,  against 
whom  a  charge  is  made  at  the  distance  of 
twelve  vc;irs,  to  repel  the  imputation,  how- 
ever unfounded ;  fur  it  is  truly  providential,  tliat 
colonel  Fullarton*s  widow  has  been  enabled 
to  bring  foiward,  at  this  distance  of  time,  all 
the  persons  concerned  in  these  transactions 
in  the  regiment,  to  answer  and  refute  the 
charges  which  have  been  s<i  unjustly  made 
against  her  departe<l  husband.  If  lord  Car- 
ham  pton  is  mistaken  on  a  subject  like 
this,  where  it  was  his  duty  to  recollect- 
to  be  certain  of  the  facts  before  he  made 
this  affidavit — I  am  sure  I  do  not  go  too 
far  in  saying,  that  the  loose  expressions 
and  loose  rerolleclion  of  facts  at  such 
a  distance  of  time  by  others,  cannot  amount 
to  the  smallest  indicia  of  tulduel  Fullarton*8 
conduct  having  been  (as  slated  by  lord  Car» 
hampton)  incurrcct,  or  of  this  imputation 
against  him  having  the  slightest  possible 
fuundation. 

iVly  lurds,  I  have  gone  at  greater  length 
into  this  sutject  than  I  could  have  wished, 
but. not  farther  than  my  duty  compelled  me, 
in  stating  the  facts  mentioned  in  the  differ- 
ent affidavits ;  and  I  positively  affirm  that 
there  b  no  part  of  the  charges  stated  in  the 
affidavits  brought  forward  by  colonel  Draper, 
or  iu  his  booic^  which  have  not  met  with  a 
plain  and  decisive  answer,  negativing  e\eTy 
particular  as  far  as  it  is  possible  for  hun  an 
means  to  do  so.  I  say  every  part  ofthrm 
has  been  negatived,  notwithstanding  the 
very  strong   disadvantage  arising  from  the 
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gentleman  who  wat  himar If  the  tn^ject  of 
the  tecusation  being  no  lonm  in  eiMtcnre, 
to  give  pcnonilly  tlie  most  direct  contradic- 
tion to  Inis  unfounded  attack  on  his  character 
and  honour;  but  it  is  given bv  the  whole  tenor 
»f  his  life  and  conduct  in  all  the  various  situ^ 
tions  which  he  has  filled^witb  credit  to  himself 
and  advantage  to  his  country. 

My  lonis,  culoncl  Draper  has  stated  in 
his  affidnvit  thut  previously  to  his  writing 
thb  libel,  colunel  FulUrton  had  published 
aomclhing  that  had  referred  to  him ; — but  it 
is  but  justice  due  to  colonel  Draper  to  men- 
tion, tnat  he  has  also  stated  that  he  save  the 
first  provocation,  by  having  originally  pub- 
lished soroethine  against  colonel  Fu  liar  ton. 
He  avows  that  ne  wrote  a  letter  to  general 
Picton  which  chareed  colonel  Fullarton  with 
a  wilful  breach  of  vend  tv,  in  having  mis- 
stated a  conversation,  and  he  admits  in  a  sub- 
sequent part  of  the  affidavit  that  this  letter 

was  published  with  his  consent,  previous  to 

Ihe  time  when  colunel  Fullarton  wrote  tba 

piiUicalioB  at  which  colonel  Draper   took 

essence.    If  one  gentleman  charges  another 

m  a  point  so  serious  to   his  honour  as  a 

breach  of  veracity,  must  he  not  expect  that 

iome  answer  in  the  same  terms  and  style  will 

l>e  made  to  him  in  return,  especially  when 

it  liadbecn  introduced  into  an  affidavitf  Your 

kwdships  must  observe  that  colonel  Fullarton's 

liune,  liooour,  and  character  were  concerned 

both  in  the  prosecution  against  general  Piclon, 

and  in  tho  contents  of  the  affidavit.    But  col. 

Draper  engaged  in  this  matter  as  a  volunteer, 

without  any  interest,  and  without  any  pei^ 

ional  provocation.  No  charge— no  insinua- 
tion was  made  against  him.  Colonel  Fullar- 
ton answers  the  publication,   and  confines 

himself  merely   to   negativine   the   cliar^ 

brought  against  him  by  cuIunefDraper.   This 

deceased   gentleman  restricted    himself    to 

the  precise  transaction ;  he  diil  nut  rake  up 

all  the  transactions  of  colonel  Draper's  life, — 

he  did  not  go  into  matter  totally  irrelevant, 

althotigh  first  provoked  and  excited  to  do  so  by 

the  conduct  of  colonel  Draper.    He  went  no 

farther  than  the  answer  to  the  charse  made 

against  him.    Can  it  be  said  by  his  aovocates 

that  colonel  Draper  has  stinted  his  animosity 

to  the  same  limit? 

My  lords,  it  may  be  attempted  to  observe  in 

mitijaitiun,  that  an  action    was  brought  for 

this  libel,  and  great  delay  had  been  occasioned 

by  colonel  Fullarton  in  bringing  it  to  trial. 

There  arc  affidavits,  not  now  before  the  Court, 

but  which  were  read  in  the  first  instance,  from 

which  it  appeared  that  the  delay  was  not  owing 

to  colonel  Fullarton.    A  commission  was  ob- 

tiined  to  examine  witnesses  in  Scotland  by 

colonel   Draper;   the    official   return  to  it 

was,  that  there  were  no  witnesses  in  Scotland 

who  could  give  evidence.    The  justification 

jputon  the  record  did  not  amounttoa  iuitifi- 

raliun  in  point  of  law.    But  colonel  Fullarton 

was  anxious  tu  have  the  matter  brought  spee- 
dily before^he  Court,    lie  chose  to  nave  the 


canee  go  to  a  trial  immediately,  and  waved 
this  objectkm,  in  order  to  have  the  tmth  of 
the  charges  Investigated.  In  point  of  fact  the 
reason  of  delay  has  been  owing  to  colonel 
Draper'a  own  conduct. 

Ynur  lordships  are  to  consider,   what  is 
the  enormity  oftbe  olEmoe  of  having  written 
such  a  libel,  couched  in  the  grossest,  the  fmiU 
ett  lansuage.  It  was  publisheid  tu  the  world  in 
ttie  midst  of  a  more  important  trial,  at  the  very 
time  when  a  motion  for  a  new  trial  was  pend- 
ing. Its  eflSect  migght  have  been  to  influence  the 
nnnds  of  another  jury.     And  I  must  say,  thai 
the  whole  tenor  of  that  book  sliowed  wina  waa 
the  design  (^colonel  Diaper.  Of  the  honorable 
Bentleom  I  mean  to  say  nothing  diirespect* 
nil  out  of  thb  cause ;  but  I  must  observe,  thai 
every  penon  who  had  any  connection  what- 
ever with  that  case  waa  libelled  and  treated 
in  a  nanner  which  does  no  credit  to  him. 
Pertona  who  address  themselves  to  the  Court 
fipom  this  bar,  never  mingle  their  private  paa- 
aioM  with  the  diaeharge  of  their  |Nililic  datjr ; 
but  It  has  heceme  the  dai^  practice  to  libel 
and  calumniate  them  on  every  occasion,  be- 
cause they  are  conscientious  in  discharging 
their  duties  to  their  clients.    If  col.  Dra^ 
had  not  had  peater  forbearance  shown  to  him 
than  he  has  snown  to  others,  he  might  have 
been  breucht  here  before  upon  other  prose- 
cutioDS.    He  has,  under  these  circumstances, 
thought  proper  to  publteh  one  of  the  gnMsest 
libels  that  could  be  written  either  on  tM  living 
or  the  dead.    His  mode  of  defence  has  aegra- 
vated  the  malignity  of  his  offence.    He  is 
now  before  your  lordships  for  judgment,  your 
lordships  are  apprised  of  all  the  circumstances 
of  the  case,  and  will  pronounce  such  a  judg- 
ment as  ytni  think  tuc  public  justice  of  tho 
country  requires. 

Mr.  Sergeant  fi^tr,  in  mitigation  of  punbh- 
mont,  was  stopped  by  the  Court. 

Lord  EUenharovgk, — In  this  case  there  is 
very  much  to  lament  There  has  been  a  great 
deal  of  irritation,  the  continuance  of  which 
I  it  is  the  anxious  wish  of  the  Court  to  prevent. 
This  case  presents  itself  before  the  Court 
under  very  singular  and  peculiar  circum- 
stances. It  b  an  indictment  which  has  been 
])rcferred  in  respect  to  part  of  this  publication, 
after  an  information  had  been  filcuas  to  other 
parts  of  the  same  pamphlet,  upon  which  in- 
formation judgment  has  been  passed  on  the 
defendant.  It  appears  from  the  aiffidavit  of  col. 
Draper,  that  there  has  been  no  republication 
ofthe  libel  since  the  criminal  information  was 
filed.  It  appears  that  the  parts  ofthe  pamphlet 
which  are  now  in  guestion  before  us,  were  made 
the  foundation  of^  an  action  by  col.  FulUrton 
in  hb  life  time.  It  stood  for  trial,  and  the 
present  indictment  was  only  preferred  in  con- 
sequence of  the  abatement  of  that  action.  It 
likewise  appears  to  the  Court,  upon  affidavit, 
that  colonel  Fullarton  answered  that  libel  by 
writing  a  publication  of  his  own.  Under  these 
circumstaocesy  after  having  heard  all  the  alle- 
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gktiutN  fafoiight  fonrnd  mi  cfaugn  agktut 
colonel  FulUrtm,  the  •nswen  given  lo  (b«iii 
bj  the  effidMite  which  bivo  just  been  read 
ttt  the  put  of  the  pmccn^oa,  mhI  the  Mfu- 
mcDti  and  commcDte  upon  themi — the  Court 
ba*e  yielded  to  the  wube*  and  bonotvablQ 
feellngeaf  thii  led;,  before  intanMiiog  anr 
obseriiuione.  But  the  time  is  now  atrived 
when  it  ii  material  Tor  the  Court  to  lUio,  IbU 
tlie;  thiok  thepurpoaeaorjiulicevillbe  beit 
enewcrvd  (end  one  or  the  meet  beneficial  pur- 
poMs  of  jiutice  ia,  to  prerent  en;  faitba  iith 
tetion  or  Injut]'),  bj  suSsring  the  case  lo  n- 
maio  where  it  ii. 

Ftdiii  the  lituation  of  the  partiei,  we  tanttot 
•uppoee  that  then  will  be  aoy  irriUtieD  oo 
one  side;  but  on  the  other  side,  to  peevent 
the  oontinuanoe  of  any  irritation,  ot  tbe  ro- 
currcnce  of  it,  il  would  he  fit  that  col.  Draper 
should  enter  into  his  own  raeognitfiK*,  with 
that  of  two  other  airctiee,  lo  eonM  up,  if 
«aUed  upon  fa;  the  Court  to  lecdve  judgawnt 
for  Ihat  pert  of  Ihe  libel  which  is  oontebied 
in  this  indietoMD^  and  in  Ibe  mean  time  lo 
be  of  good  behaviour. 


Mr.  Ser|eaiit  Bert^What  the  Court  has 
•roposed  a  Tery  kind  lo  calood  Dnper.  and 
ha  accedes  to  h:  as  bis  cMinael,  I  thanx  the 
Court  And  eai.  Diaper  deures  mo  to  '  ' 
that  if  be  has  said  one  word  that  could  ' 


Id  Eire  a 
fang  lo  Ihe  fcelinp  of  this  lacUr,  it  would  give 
him  toon  sorrow  than  il  could  giTe  even  to 
her. 

Lard  lOmCmNifi.— Though  it  would  be 

ultimately  in  the  power  of  theHearned  counsel 

for  the  defendani  to  have  a  fbtl  hearing  ^et 

'  re  VCTT  hearing  ia  a  source  of  briber  utit^- 

)u,  which  eveiy   bnnourable   and  fieelbg 


Mr.  Sergeant  Beit.— After  what  your  lord- 
ihip  has  tajd,  I  do  not  wish  to  be  bMrd. 

Mr.  Daaiirry.— Tbe  irritation  arose  from 
tlie  provucatton. 

Lord  BUatiortrngk. — I  do  net  mean  merely 
the  provocation  on  this  part  of  the  subject, 
but  the  whole  of  the  tnitation  arising  out  of 
fbese  very  unfortunale  ■" ' — 


lieutenant  colonel  Droftr  enlaied  into  his 
awn  recogniance  for  One  thousand  pounde, 
with  two  suffioent  sureties  in  Five  hundeed 
pounds  each,  that  the  defendani  would,  if 
c^led  upM),  come  up  to  receive  tbe  judgment 
of  the  Court,  and  In  tbe  mean  time  to  in  of 
good  behaviour. 


Weinetitf  Mil  a/)er  jtM  Vcefa  fitm  tit 
■Faut-df  ^  £M(«r.  ia  lie  ^^y-abl* 
F««r  of'  King  Otargt  tht  TUri. 


BDWian  Aluked  DbIfui,  Esq. 


It.  connctad  of 
inng  and  pul^ 
swheraof  baa 


The  defendant  being  present  here  in  ceort. 
"  '    -      •      "  '  '    ■■  ■  ted  of 

,   ...^ libels' 

indicted,— upon  nadins  Ibe  several  affidavlla 
of  the  honounUe  MMsnoe  HamihonM- 
IstlDO,  Tttomaa  Jeseph  Hooie,  tod  the  aflMa- 
vit  of  Alexander  Bnica  thereto  aanexed,  the 
said  Tbotnas  Joseph  Moore  and  the  affi^vit  of 


right  honourable  Bobert  earl 
of  BucUnghamsblre,  Nugent  KirUand,  esq. 
John  Spottiswoode,  esq.  and  the  affldavit 
of  John  Jameson,  esq.  thereto  annaied. 
and  the  said  Thomas  Joseph  Moore  and 
the  aflUatit  of  John  Uurdack,esq.  tbeMlo 
annexed.  And  upon  hesrinc  counsel  en 
both  tides,  be  the  said  defendant  givea  ae- 
cun^  by  his  own  reeogniiance  In  the  sum  of 
One  thousand  pounds,  with  two  suretlas  iu 
Five  hundred  peunls  each,  for  his  pernnal 
appraraoee  in  Ibis  court  whenever  be  Shall 


pttMCullon,  and  in  tbe  mean  time  to  be  o 
good  behaviour. 

Mr.  Gakbow  for  tbe  Prosecution. 
Mr.  Sergeant  Btsr  for  the  Defendant, 

By  the  Cotrn. 


Iiai]        48  G£ORG£  IIL 


Trial  qfJolm  HMrrkit  Hart 


[1132 


679.  Proceedings  on  the  Trial  of  John  Harriott  Hart  and 
Henry  White,  before  the  Hon.  Sir  Nash  Grose,  Knight, 
one  of  the  Judges  of  his  Majesty's  Court  of  King's-Bench, 
and  a  Special  Jury ;  for  certain  Libels  upon  the  administra- 
tion of  public  Justice  in  England,  upon  the  Trial  by  Jury 
upon  the  Hon.  Sir  Simon  Le  Blanc,  Knight,  one  of  the 
Judges  of  his  Majesty's  Court  of  King's-Bench,  and  upon 
the  Jurors  by  whom  Thomas  Bennett  and  William  Chapman 
had,  at  their  respective  Trials  for  Murder,  been  acquitted  : 
June  16,  48  George  III.  a.  d.  1808.* 


COURT  OF  KING^BENCH. 

CuUdkaUf  Tkurmky^  June  lOlA,  1808. 
The  Jurt. 
J.  Mum,  Basinghall-street,  inerchaiit,Foro- 


Wm*  Eobertwu,  Litllc  St.  Helens,   mer- 

Wm*  Jlmenm,  Great  Distaff-lane,  merchant 

Wm,  Wal/ord^  London- wall,  merchant. 

Tko,  Brmgier,  Bishopsgate-streeti   green* 

_  y  occr. 

Tko.  Dammm^  ditto,  poulterer. 

Jrawf  Dorieff,  jun.  ditto,  gentleman. 

Romfey  Kentp  ditto,  stationer. 

Joteph  Warmii^ion,  ditto,  taylor. 

John  Debait,  Puultry,  pastry -cook. 

Wm.  Andretetf  Cheap-ward,  draper. 

Ezra  TlbbSf  Bucklcrs»bury,  ticluallcr. 

The  Infomialion  was  opened  by  Mr.  Rich- 
mr^onm    It  was  as  follows : 

Of  IIiiARY  Tec II  in  the  48th  year  of 
the  reign  of  King  George  the  Third 

Ijmdon  ^  Be  it  remembered  that  sir  Vi- 
to  Kit  y   c^i^   Gibbs  knight  attorney- 

frneral  of  our  present  sovereign  lord  the 
ing  who  for  our  said  lord  the  king  pro- 
secutes in  this  behalf  in  his  proper  person 
comes  into  the  Court  of  our  said  lord  the 
king  before  the  king  himself  at  West- 
minster in  the  county  of  Middlesex  ftn 
Thursday  next  after  the  Octave  of  the 
Purification  of  the  blessed  Virgin  Mary 
in  this  same  term  and  for  our  said  lord 
the  king  giveth  the  Court  here  to  un- 
derstand and  be  informed  that  before  and 
at  the  respective  times  of  the  printing 
and  publishing  the  several  icandaluus 
malicious  and  defamatory  libels  herein- 
aAcr  mentioned  the  honorable  sir  Simon 
Lc  Blanc  knight  was  and  continually 

*  See  the  next  case. 


since  hath  been  and  still  is  one  of  the 
justices  of  our  saud  lord  the  king  assigned 
to  hold  pleas  before  the  kins  himself  to 
wit  at  London  in  Ihe  pariJn  of  Saint 
Mai7*>le«Buw  in  the  ward  of  Cheap  and 
that  Heretofore  to  wit  on  the  eleventh  day 
of  January  in  the  (brty-eighth  year  of  the 
reign  of  our  sovereign  lord  Georcc  the 
third  by  the  grace  of  God  of  tlie  iJnitcd 
Kingdom  of  Great  Britain  and  Ireland 
king  defender  of  the  f:uth  a  certiun  ses- 
sion of  Oyer  and  Terminer  and  Gaol  De- 
livery of  cur  sovereign  lord  the  kin^  was 
holden  by  adjournment  for  the  jansdic- 
tion  of  the  admiralty  of  England  at 
Justke-IIall  commonly  so  called  situate 
in  tbe  street  called  the  Old  Dailcy  in  the 
suburbs  of  the  city  of  London  before  the 
right  honourable  and  right  worshipful  !>ir 
ivilliam  Scott  knight  doctor  of  laws  and 
in  the  hieh  court  of  our  said  lord  the 
king  of  tne  Admiralty  of  Eneland  lieu- 
tenant commissary  judge  and  president 
of  the  said  court  sir  Archibald  Macdo- 
nald  knight  chief  baron  of  our  said  lord 
the  king  of  bis  Court  of  Exchequer  ihc 
aforesaid  sir  Simon  Lc  Blanc  the  wor- 
shipful George  Ogilvie  and  John  Stoddart 
respectively  doctors  of  laws  and  others 
their  fellows  justices  of  our  said  lord  the 
king  assigned  b^  letters  patent  of  our 
saiu  lord  the  kmg  to  inquire  upon  the 
oath  of  eood  and  kwful  men  of  our  said 
lord  the  king's  city  of  London  and  of  our 
said  lord  the  kind's  counties  of  Middlesex 
Essex  Surrey  Kent  and  Borough  of 
8outhwark  in  the  county  of  Surrey  and 
every  or  any  of  them  and  by  other  ways 
means  and  methods  according  to  their 
best  knowledjge  and  ability  as  well  within 
liberties  as  without  whereby  the  truth  of 
the  matter  might  be  the  better  known 
and  inquired  into  concerning  all  treasons 
felonies  robberies  nuinlcrs  and  conlcdc- 
racics  done  or  committed  in  or  upon  tlic 
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sea   or  in  any  haven  river  creek  or 
place  where  the  admiral  had  or  the  ad- 
mirals had  or  pretended  to  have  power 
authority  orjiinsdictionandalsoor  and 
coucerhing  other  offences  injuries'  and 
misdemeanors  whatsoever  committed  and 
done  against  the  form  of  the  several 
statutes  mentioned  in  the  said  letters 
patent  and  to  hear  and  determinis  the 
suid  treasons  and  other  the  premises  and 
to  make  zaol  delivery  according  to  the 
laws   and  customs  of  the  kingdom  of 
Great  Britain  and  the  statutes  in  the 
said   letters  patent  mentioned  also  to 
inquire    upon  the  oath  of   good   and 
lawful  men  of  the  city  counties   and 
borough   aforesaid  as  well  within   the 
lilierties  as  without  of  ail  other  crimes 
and  offences  whatsoever  and  accessaries 
thereto  whomsoever  and  howsoever  had 
done  or  committed  upon  the  high  sea  or 
in  any  haven  river  creek  or  place  where 
the  admiral  had  or  the  admirals  had  or 
pretended  to  have  power  authority  or 
jurisdiction  and  to  hear  and  determine  all 
such  crimes  and  offences  according  -  to 
the  laws  and  customs  of  the  kingdom  of 
Great  Britain  and  the  statutes  in  the 
said  letters  patent  mentioned  or  other 
statutes  in  that  behalf  made  and  pro- 
vided as  by  the  laws  and  staUiles  of  the 
said  kingdom  of  Great  Britun  might  or 
ought  to  be  heard  discussed  or  deter- 
mined -by  anv  commisaonert  or  justices 
by  our  said  lord  the  king  appointed  at 
which  said  session  so  then  and  there 
holdcn  by  adjournment  as  aforesaid  one 
William  Chapman  was  in  due  form  of 
law  tried  by  the  jurors  of  a  certain  jury 
in    that    behalf  duly  impanelled    and 
returned  and  chosen  tried  and  sworn  for 
and  upon  the  murder  of  one  Robert 
Dunn  specified  and  charged  upon  him  in 
and  by  a  certain  indictment  theretofore  to 
wit  at  a  previous  holding  of  the  same 
session  before  the  said  sir  William  Soott 
the  said  sir  Archibald  Macdonald  the 
said  sir  Simon  Le  Blanc  the  sakl  Georce 
Ogilvie  the  worshipful  John  Woodfield 
Compton  doctor  of  laws  the  said  John 
Stoddart  and  others  their  fellows  justices 
of  our  said  lord  the  king  assigned  as 
aforesaid  duly  found  returned  and  pre- 
sented  acainst  him  the  said  Willuni 
Chapman  oy  the  jtirois  of  a  certain  other 
jury  in  that   behalf  duly   sworn  and 
charged  to  inquire  fur  our  said  lord  the 
king  and  to  which  said  indictment  the 
said  William  Chapman  had  pleaded  that 
he  was  not  guiltv  of  the  premises  therein 
speci6ed  and  charged  on  him  the  said 
William  Chapman  was  then  and  there 
at  the  same  session  so  holden  by  adjourn- 
ment as  aforesaid  by  tlie  jurors  by  whom 
he  was  so  tried  as  aforesiud  fouod  not 
gnilty  of  the  nremises  in  the  said  in- 
dictment speciaed   And  the  wM  attor 
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ney«general  'of  our  said  lordf  the  kidg  for 
our  »id  lord  the  king  glveth  the  €>urt 
here  further  to  iindersUnd  and  be  in* 
formed  that  heretofore  to  wit  on  the 
eighteenth  day  of  December  in  the  forty- 
eighth  year  of  the  reign  afores^d   a 
certain  "session  of  Oyer  and  Terminer 
and  gaol  delivery  of  our  said  lord  the 
king  was  holden  for  the  jurisdiction  of 
the  admiralty  of  England  at  Justice  Hall 
commonly  so  calledsituate  in  the  street 
called  the  Old  Bsiley  in  the  suburbs  of 
the  citv  of  London  before   the    rizht 
honorable  and  right  worshipful  sir  Wil- 
liam Scott  knight  doctor  of  laws  and  in 
the  high  court  of  our  said  lord  the  king 
of  the  Admiralty  of  England  lieutenant 
commissary  judge  and  president  of  the 
said    court   sir    Archibald    Macdonald 
knight  chief  bsron  of  our  said  lord  the 
kine  of  his  Court  of  Escheuuer  the  afore- 
said sir  Simon  La  Blanc  the  worshipful 
Geom  Ogilvie  John  Woodfield  Compton 
knd  John  Stoddart  respectively  doctbrs  of 
laws  and  others  their  fellows  justices  of 
our  said  lord  the  king  assigned  by  letters 
patent  of  our  said  ford  the  king  to  in- 
quire ujfon  tbe  oath  of  good  anu  lawful 
men  of  our  said  l^rd  the  kins't  city  of 
London  and  of  our  said  lord  me  king's 
counties  of  Mtddlese^t  Essex  Surrey  Kent 
and  borough  of  Southwark  in  the  county 
of  Surrey  and  every  or  any  of  them  and 
by  other  wav9  means  and  methods  ac- 
cording to  their  best   knowledge  and 
ability  as  well  within  liberties  as  without 
whereby  the  truth  of  the  matter  might 
be  better  known  and  inquired  into  con- 
cerning all  treasons  felonies  robberies 
murders  and  confederacies  done  or  cocn- 
mitted  in  or  upon  tbe  sea  or  in  any  haven 
river  creek  or  place  where  tbe  admiral 
had  or  the  admirak  had  or  pretended  to 
have  power  authority  or  jurisdiction  and 
also  of  and  concerning  other  offences 
injuries  and  misdemeanors  whatsoever 
committed  and  done  against  the  form  of 
the  said  several  statutes  mentioned  in 
the  said  letters  patent  and  to  hear  and 
determine  the  said  treasons  and  other 
the  premises  and  to  make  gaol  delivery 
according  to  the  laws  and  aistoms  of  the 
kingdom  of  Great  Britain  and  the  statutes 
in  the  said  letters  patent  mentioned  also 
to  inquire  upon  the  oath  of  good  and 
lawful    men  of  the  city  counties  and 
borough  aforesaid  as  well  within  liberties 
as  without  of  all  other  crimes  and  of- 
fences whatsoever  and  accessaries  thereto 
whomsoever  and  howsoever  had  done  or 
committed  upon  the  high  sea  or  in  anv 
haven  river  creek  or  place  where  the  ad- 
miral had  or  the  admirals  had  or  pre- 
tended to  have  power  authority  or  juris- 
diction and  to  near  and  determine  all 
such  crimes  and  offences  according  to 
tbe  laws  and  customs  of  the  kingdom  of 
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Great  Britain  and  the  statutes  biha  laid 
letters  patant  mentioiMd  or  otber  statutes 
in  that  behalf  made  and  provided  as  bj 
the  Uwsaodstatutasof  the  said  kingdom 
of  Great  Britain  might  or  ought  to  be 
heard  discussed  or  determinea  by  any 
commissbners  or  justicet  by  our  said 
lord  the  king  appointed  at  which  said 
last-mentioned  session  so  then  aixl  there 
hoMen  as  aforesdd  one  Tliomas  Bennett 
was  in  due  form  of  law  tried  by  the 
jurors  of  a  certain  jury  in  that  behalf 
duly  impanelled  and  returned  and 
choiwn  tried  and  sworn  for  and  upon  the 
murder  of  one  William  Rickman  neci- 
fied  and  charg^  upon  him  in  aixl  (jy  a 
certain  indictment  theretofore  to  wit  at 
the  same  last-mentioned  sesskm  so 
holden  as  aforesaid  dul;{f  found  returned 
and  presented  against  him  by  the  hirors 
of  a  certain  other  jury  in  that  behalf  duly 
sworn  and  chargied  to  inquire  for  our 
said  lord  the  king  and  to  which  sakl  in- 
dictment the  said  Thomas  Bennett  had 
pleaded  that  he  was  not  guilty  of  the 
premises  therein  specified  and  charged 
on  him  and  the  sakl  Thomas  Bennett 
was  then  and  there  at  the  same  last- 
mentioned  session  so  holden  as  aforesaid 
by  the  jurors  by  whom  he  was  so  tried 
as  afomaid  found  not  guil^  of  the  pre- 
mises in  the  said  indictment  specified 
And  the  said  attorney-general  of  our  said 
krd  the  king  further  mveth  the  Court 
here  to  understand  and  be  informed  that 
Jokn  Barrioii  Hmrt  late  of  London 
printer  and  Himry  Whiie  kte  of  the 
same  place  gentleman  well  knowiog  the 
premises  aforesaid  but  being  malicious 
and  ill-disposed  persons  andunlawfully 
and  maliciously  devisinf  and  intending 
to  bring  the  admini$traiion  tfjutttee  and 
ike  iriil  6y  jarry  a$  6y  law  ettabiisked  in 
England  into  katrtd  and  conlcmpt  among 
ike  liege  ml^eeit  of  our  mid  lord  the  king 
and  to  ruiie  ana  ejxite  di$affection  and 
diMconient  in  ike  mi  ndiofike  liege  mdjectt 
if  our  iaid  lord  the  king  keret^ore  to  wit 
on  ike  uvenieenik  day  of  January  in  the 
forty -eighth  year  of  the  reign  of  our  so- 
vereign lord  George  the  third  of  the 
UnitMl  Kingdom  of  Great  Britain  and 
Ireland  kinz  at  London  aforesaid  to  wit 
in  the  parish  of  Saint  Mary-le-Bow  in 
the  ward  of  ciieap  unlawfully  and  ma- 
liciously did  print  and  publish  and  cause 
and  procure  to  be  printed  and  published 
a  certain  scandatoys  malicioui  and  defa- 
matory libel  of'  and  concerning  ike  taidre- 
ipeetive  iriaU  of  the  said  WilUam  Chap- 
man and  Thomai  Bennett  and  of  and  con- 
cerning the  verdicts  fl/(frfj<ii<f  according 
to  the  tenor  and  effect  following  that  is 
to  say  **  To  the  Editor  of  the  Independent 
\V  hig- Sir;  The  profc&sioDs you  invariably 
make  to  the  public  as  editor  of  the  Whig, 
as  well  as  under  the  signature  of  Chlo, 


,  I  hopi^  anlmateyour  pen  on  the  sul>- 
jeet  of  the  lata  truu  for  three  murders 
at  the  Old  Bailey !!!— The  former  one 
for  the  cruel,  systematic,  tradual  tor- 
turing to  death  a  poor  sick  boy ''(mean- 
ing the  aforesaul  trial  of  the  aaid  Tho- 
maa  BennetQ  **  was  bad  enough  God 
kapwsi  but  the  last"  (meanmg  the 
aforesakl  trial  of  the  said  Wuliam 
Chapman)  **  eclipses  every  thing  before 
recoided.  lienceforth  away  with  the 
hitherto  popular  foolish  Erskinean 
boast  of  "  trial  by  jury ;'  for  the  sake  of 
imurcd  humani^  let  us  ha?e  no  more 
or  these  boasts. — It  is  reported  that  Mr. 
Depu^  Thomas  Loveiand,  of  Aldersgate- 
streeU  baker,  has  the  merit  upon  this 
occasion  of  having  chiefly  contributed 
to  prevail  upon  the  rest  of  the  jury  to 
pronounce  the  verdict  of  acquittal*^ 
(meaning  the  aforesaid  verdict  of  ac- 
nuittal  oif  the  said  William  Chapman) 
**  which  has  astonished  every  indivklual. 
Your  language  is  mostly  nervous 
strongs  andlbrcibly  energetic.  Pray,  for 
the  sake  of  injured  justice,  eiert  a  on 
this  occasion  with  full  force  and  the 
efiect  will  be  grcat^Yours  in  integrity 
— HuMAViraa-Janua^  13,  1808"-^  To 
ike  grtui  seaaiai  end  dugrace  of  Ike  admi- 
wsfnUssn  tfpMcpuliM  ia  EngUokd  in 
contempt  of  oursakf  loid  tlie  king  and  his 
laws  to  the  evil  emmple  of  all  others  and 
against  the  peace  of  our  said  ford  the  king 
his  crown  sm  dignity. 

Snd  C^anr-^Andtbesaklattomey-gene- 
ral  of  our  said  lord  the  king  for  our 
said  lord  the  king  further  givelh  the 
Court  here  to  understand  and  be  inform- 
ed that  the  said  Jokn  Harriott  Hart  and 
Henry  Wkita  well  knowing  the  premises 
aforesaid  but  beins  malicious  and  ill-dis- 
posed persons  ana  unlawfully  and  mali- 
ciouslv  devitinf  and  intending  to  bring 
ike  aiminiMraium  tfjuMtice  and  tke  trial 
by  jury  u$  by  lam  ettablitked  in  England 
into  katrtd  and  contempt  anutng  tke  liege 
tubftcti  of  our  Maid  lord  ike  king  and  to 
raue  and  excite  ditafiection  and  diecontent 
in  ike  mimdi  qf  ike  liege  iubfectt  if  our 
mid  lord  tke  king  and  to  insinuate  and 
cauM  it  to  be  betieved  ikat  eack  tf  them 
ike  said  WiUiam  Chapman  and  Fhomas 
Bennett  kad  been  unduh  wrongfully  an  J 
improperly  acquitted  ana  found  not  guilty 
at  tkeir  said  respective  trials  and  to  tra- 
duee  drfame  and  vilify  the  taid  sir  Simon 
Le  Blanc  and  the  jurors  of  ike  respective 
juries  by  wkam  ike  said  ffilliam  Ckapman 
and  Tkomas  Bennett  kad  been  so  tried  and 
found  not  ^Hiy  os  aforeiaid  and  to  bring 
ikesaid  sir  Simon  Le  Blanc  and  the  jurors  (f 
ike  said  retpeciive  juries  into  public  katral 
and  eontempi  did  afterwards  to  wit  on  the 
iwentufourtk  day  of  January  in  the  fort}- 
eighth  year  of  thie  rei^n  aforesaid  at  Lon- 
don to  wit  in  the  parish  and  ward  afore- 
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tM  lAliMiny  and!  iMlidoiMiy  print  and 
onbKsh  and  causa  to  be  printed  and  pub- 
Jiihad  fl  terUin  9emulmUm$  matieioiu  and 
drfmni^ry  liM  ff  and  cmeiming  the 
iaid  rtifiethe  triait  and  acquiit&h  of  the 
udd  WilUnm  Ckapmanand  rtowai  Bennett 
andafamdeomceming  theemnhiet  oftheiaid 
nr  mmom  Le  Bkme  at  the  mid  triais  and 
mUo  of  and  coneeming  thejuran  of  the  rt" 
neeHvt  jmriet  In  mSm  the  mdd  WiUiam 
CAmpmam  amd  Thomai  Benntti  had  been 
m  tried  and  fotgnd  not  guitty  ataforetaid 
mml  their  renettive  •oerdietn  afortmld  ac- 
cording to  tne  tenor  and  effect  fbllowins 
tlurt  is  to  say  *<  To  Sir  Simon  Le  Blanc^ 
(nieaningtbe  aforesaid  sir  Simon  Le  Blanc) 
^  judge  of  the  higti  court  of  Admiralty — 
^  My  lord ;  The  two  trial&*'  (meaning  the 
aforesaid  trials  of  the  said  William  Chap- 
man and  Thomas  Dennett)  "  that  have 
recently  taken  place  in  the  court  over 
which  you"  (meaning  the  aforesaid  sir 
Simon  Le  Blanc>  *  preside,  as  one  of  the 
judges,  have  filled  the  whole  country  with 
inexpressible  astonishment  and  alarm ! 
one  universal  sentiment  of  horror  has 
pravailed  throughont  the  land,  and  per* 
vaded  the  hoeora  of  every  individual  who 
haa  perused  the  mhuroan  and  disgusting 
deUiI  I  The  fiwU  that  were  adduced  in 
open  court,  and  the  subsequent  verdict  of 
the  Jury,  have  Iwen  received  with  general 
autprise  and  indignation  I  Twobrutal  ruf- 
fians" imeanina  the  aforesaid  William 
Chapman  and  Thomas  Bennett)  **  (for 
who  can  otherwise  namo  tliem)  stand 
oanviotod  on  the  best  and  clearest  evi- 
dence that  cooAd  possibly  be  obtained,  via. 
that  of  the  whole  sliip'iaeinw,  nf  which 
these  wretcliea  were  tM  captains,  of  hav- 
tng  perpetrated  the  moas  mil  and  mali- 
cioiis  murders;  and  yet,  notwithstanding 
their  concurrent  teatimony,  supported  by 
the  opinions  of  eminent  medical  prac- 
titionm^  sre,  aAer  a  full  and  delibenMe  in- 
vealigationy  acquitted  by  a  British  jury  !!! 
— To  wkmt  cause  are  we  to  attribute  this 
eacessive  tenderness,  this  cr'uninal  mode- 
ration and  forbearanco— I  oonless  my 
lord'*  (meaning  the  aforesaid  sir  Simon 
Le  Blanc)  *'  tmit  I  scarcely  know  how  to 
repilate  my  Teelings,  or  m  what  appro- 
pnate  terms  to  address  you  upon  the  sub- 
ject ;  my  trembling  pen  drops  from  my 
feeble  hand ! — ^I  am  overwhelmed  with 
shame  and  con  fusion ! — My  swellinrheart 
throbs  within  my  indignant  bosom  1  grief 
and  resentment  alternately  depreas  and 
agitate  my  troubled  mind  and  render 
me  almost  incapable  of  the  task  I  have 
undertaken  !-<— By  all  the  tender  ties  of 
mutual  sympathy  and  sacred  obligations 
of  eterosl  justice,  in  the  name  of  liuma- 
sily,  and  tor  the  credit  of  that  country  to 
which  you  have  the  honour  to  belong, 
I  ia^piore  your  lordahip'*  (meaning  the 
said  sir  Simnn  La  Blair)  la  levisa  those  I 
VOL.  XXX.  I 
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fiiightfbl  proceedings,  and  pause  upon  the 
latal  verdicts  that  have  passed! — Be  not 
deceived,  nur  '  lay  that  llitlering  unc- 
tion to  your  soul'  that  these  horrible 
and  atrocious  acts  will  elude  the  inquiring 
eazc  of  public  observation,  or,  like  the 
fleeting  broath  of  idle  rumour,  pass  away 
hastily  noticed,  and  remembered  nomorc! 
No,  m^  lord,  our  laws  and  constitution, 
the  tribnnaU  and  jurispAnlence  of  Eng- 
hmdyhave  received  a  wound  that  threatens 
theirdestruction  I  The  Magna  Chartaand 
Bill  of  Rights  have  been  sJmost  rendered 
useless  and  abolished ;  the  lives  and 
personal  safety  of  individuals  tiavo  been 
made  the  wanton  sport  of  brutal  malice; 
and  the  chief  security  and  best  blessing 
of  our  immortal  Alfted,  the  '  trial  by 
jury,'  has  been  perverted  and  destroyed  I 
In  oiiering  these  animadversions  to  your 
lordship's  serious  and  solemn  attention, 
you  cannot,  miy,  vou  dare  not,  fidsely  or 
tsolishly  believe  that  I  am  merely  echo- 
ing 'the  clamorous  war« whoop  of  fac- 
tion, or  sounding  the  dismsl  tocsin  of  ill- 
founded  and  uiy  ustalarm !  Heavens !  that 
we  should  live  in  such  degenerate  days, 
when  freely  to  investigate  the  character 
and  conduct  of  our  constituted  authori- 
ties, should  be  accounted  blasphemous  or 
thai  to  plead  the  cause  of  injured  and  in- 
sulted human  nature  should  involve  the 
pains  and  penalties  of  disaffection  and 
treason  I  Is  mercy  then  with  Englishmen 
become  a  erimef  Shall  pity's  soft  emotions 
be  restrained,  or  thedetiincelesa  murdered 
victims  of  oppression  pass  to  the  silent 
tomb  without  remonstrance  or  redress  ? 
Forbid  it  Heaveni  Wbilotrat hand  honesty 
are  yet  acoountad  virtuea,  while  liberty, 
liumanily  and  justice  still  prevail^  aiid 
piety  remains  a  willing  guest  aroons  us, 
the  murderer,  the  tyrant,  the  plnnoerer, 
and  the  oppressor  shall  be  upheld  to  pub- 
lic view— bnr  Cain's  accursed  stamp  upon 
their  guilty  brow,  and  be  consigneo  to 
everlasting  infamy  and  shame!  What 
were  your  lordship's  sensations,  or  those 
of  your  professional  brethren,  upim  hear- 
ing the  evidence  of  these  unexampled 
and  atrocious  acts  of  cruelty ;  or  what 
might  be  tokens  of  the  surprise  and  dis- 
appointment that  were  painted  upon  the 
akered  countenances  of  the  anxious  crowd 
that  were  assembled,  on  receiving  the  ex- 
traordinary and  unexpected  v^ict  of 
the  jury,  as  1  did  not  witneea  them  I 
cannot  tell!  It  is  the  report  alone  that  has 
reached  me,  and  which  I  have  perused 
with  the  most  poignant  feelings  of  au- 

fuish  and  horror  !— Scarcely  could  I  en- 
ure the  dreadful  recital.  Had  I  been 
present  w hen  the  acquittal  of  these  mon- 
sters "  (meaning  the  said  William  Chap- 
man and  Thomas  Bennett)  **  was  pro- 
claimed, with  ail  my  respect  for  the  tribu- 
Dalft^my  country  or  deference  to  the  ver- 

4  D 


IISO]        4S  GEORGE  HI. 


Trial 


did  of  ihcjury,!  fear  the  imfHil^c  of  nature 
would  have  prevuilctl  uvcr  the  ttmiil  Mig- 
gnliuns  of  priulvnce,  I  should  have  dis- 
turbed *  »tern  Justice*  sUunbcrins  on  her 
niercy-scai,  and  iranMgressed  the  rigid 
boundaries  of  decorum ! 

Never  did  trials  more  strongly  arrest 
the  public  attention  than  those  of  Ben- 
nett and  Chapman"  (meanine  the  afore- 
said Thomas  liennett  and  William  Chap- 
man) "  and  never  did  the  verdicts  of  m 
jury  excite  mure  unequivocal  marks  of 
dissatisfaction  and  disgust !  It  is  not,  my 
lord,  that    the  people  of  Kusland  are 
either  vindictive  or  cniel,  orcklight  in 
scenes  or  spectacles  of  blood,  on  the  con- 
trary, they  arc  humane  and  generous  to  a 
fault :   Our  statutes  are  considered  hs  too  | 
aan^uinary  and  penal,  and  the  lenity  both 
of  the  sovereign  and  the  legislature  lias 
frequently  interposed  tusul\cn  thecxce>- 
livc  severity  and  ii;^r  of  the  lawa. — I  am 
willing  to  Ijclirve  that  both  your  lordship 
anil  the  jury  were  inlluenccd  by  the  amia- 
ble motivcH  of  humanity  since  no  other- 
wise   can    I    account  cither  for   your'* 
(meaning  the  said  >ir  Simon  Ijc  Blanc's) 
**  concludmg  observations  or  their  extraor- 
dinary verdict !  but  never  surely  was  this 
godhke  at iribulc  exerted  upon  more  mis- 
taken piiiiciples,  or  under  Jess  auspicious 
cireums lances  !    our  celebrated  bard  has 
justly  observed  *  mercy  but  murders,  par- 
doning those  who  kill' ;  and  if  the  punish- 
ment of  the  murderer  was  intended  to 
operate  as  an  elfecluul  restraint,  and  a 
{^uiutary  exam  pic   to  protect    iniiorencr, 
and  (JcUt  iho  wicked  from  the  perpctra- 
tiou  of  a  similar  ott'cnce — to  &uAcr  the 
guilty  iiiihvulii.il  not  only  to  escape  witli 
intpunitv,  hui  even  to  be  recorded  as  jus- 
liiicd  and  absolved  from  all  recrimination 
or  ccn&nrr,  is  certainly  to  encourage  the 
repetition  and  incrc\i»c  the  enormity  of 
the  crime.    '1  here  is  a  genuine  and  there 
is  a   spnrions   hunianity   which  arc  fre- 
quently coiitijnii«)t  d  and  intermingled,  but 
vi'hicli  Uuvcrtiieles^  are  distinci  and  sepa- 
rate  in  their  nature.     Tlie  former  denies 
to   llic    urgonl  demands    and    pre^vjng 
s<>lirit:ilions  of  present  iinportunily,  that  ! 
it  may  rcbcrve  its  needlul  bounty  for  the  ' 
absent  and  silent  claims  of  modest  and 
unprc>uming  merit ;  it    puni>hes    with  j 
strict  seventy  the  guilty  rriminal,  in  order  ■ 
that  it  may  piutcrt  and  avenue   those  j 
who  have,  and  ihoi-t'  who  may,  fall  victims  : 
beneath   his  artftd   stratagems  and  wily  | 
snares !  In  sparing  the  mnrocrer,w€  forget  i 
the  devoted  <ibji'tt  of   his  nnrclcnling  I 
fury,  who^c  blood  rails  aluud  to  heaven 
for  speedy  relriluitum,  winic  we  sharpen  : 
anew  the  sanguinary  weapon  wliich  ena- 
bles the  cruel  monster  to  seek  for  new  ' 
sacriticcs,  and   perpetrate  fresh  crimes !  • 
But  i>erhaps,  my  lord,  I  shall  be  remindccl 
that  mv  arguments  arc  inconclusive  and 
my  redcctions  inapplicable  on  the  pre- 
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itntoccMioii— I'thall  be  told  thit  in  the 
cateft  of  Bennett  and  Chapman**  (mean- 
ing the  aforesaid  Tliomas  Bennett  and 
William  Chapman)  ''your  loidsbip 
really  believed  the  defendants  to  be  in- 
nocent, and  lliat  tlie  jury  were  not  satis- 
fied nor  convinced  of  their  guilt !  It  will 
therefore  be  necessary  tiiat  I  abould 
carefully  and  impartially  examine  into 
the  alleged  and  presumed  causes  of 
tlieiracquitUl,  and  ent«;r  a  little  fully  into 
the  particulars  of  thecase.  With  the  cha- 
racteristic freedom  of  a  British  subject, 
permit  roe  to  investigate  the  facts  that 
were  adduced,  the  character  and  situation 
of  the  respective  parties,  the  credibility 
of  the  witnesses,  your  lordship's  conclud- 
ing observations,  and  the  consequent 
verdict  of  the  jury.  It  is  an  awful,  a  de- 
licate and-an  important  undertaking  ;  for 
it  concerns  the  life  and  safety  of  every 
individual.  Our  brave  sold iersaiid  seamen 
are  most  materially  interested  in  tlie  deci- 
sion, and  all  ranks  and  ckisses  of  the  com- 
munity are  involved  in  its  fate !  A  subject 
of  this  nature  cannot  and  ought  not  to  be 
lightly  treated,  or  ha&tily  dismissed,  I 
must thereforetroubic your  lonlship  again 
on  these  poinU;  and  by  a  brief  analysis  of 
of  facts,  and  a  comparison  of  the  law  of 
evidence,  as  hitherto  established  in  our 
public  tribunals,  with  the  doctrines  re- 
cently asserted  at  the  above  trials,  shall 
endeavour  to  show,  that  if  the  fauter  be 
received  and  admitted  as  a  rule  of  prac- 
tice and  a  maxim  of  English  jurispru- 
dence, it  will,  in  future,  be  utterly  impossi- 
ble  to  produce  legal  and  substantial  proofs 
of  guilt,  or  procure  the  conviction  of  a  mur- 
derer oraii  assassin ;  and  Uie  most  horrible 
and  atrocious  crimes  may  henceforward 
be  wantonly  and  deliberately  perpetrated 
with  impunity  and  suceess!— Juniis — 
Jan.  'J'i  lUOa"— To  the  great  icundal 
and  diigrace  not  only  uf  the  taid  sir  Simon 
Le  Hlanc  and  of  the  jurors  i.f'  the  respev* 
ti7>e  juries  btf  u,hom  the  said  IViitiam  Chap- 
man and  Thomas  Bennett  had  been  so  tried 
and  found  not  guiiti/  as  aforesaid  but  atsi.* 
of  the  administration  of  public  justice  in 
England  in  contempt  of  our  >aid  lord  the 
king  and  his  laws  to  the  evil  example 
of  all  others  and  against  the  peareot  our 
said  lord  the  king  ni« Crown  and  dignity. 
Srd  Count — A  iid  t  he  said  .illiirney  j^rnc- 
ral  of  our  said  lord  the  kiui;  tor  cur 
said  lord  t!ie  king  givetli  the  Court  hero 
further  to  understand  and  be  informed 
that  the  said  John  Harriott  Hart  and 
Henry  White  well  knowing  the  premi2>cs 
aforesaid  but  being  such  malicious  and 
ill-disposed  persons  as  aforesaid  and  fur- 
ther unlawfully  and  maliciously  dczising 
and  int€nding  as  last  aforesaid  did  after- 
wards to  n-it  on  the  twenty-fourth  da  if  of 
January  in  the  forty-eighth  year  ot'  the 
reign  aforesaid  at  London  aforesaid  in 
the  parish  and  ward  aforesaid  unlawfully 
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tmd  iltoalickmel^  print  ind  publish  and 
cause  to  be  printed  and  published  a  cer- 
tain other  tctukdaUmn  maUaout  and  defa* 
amt&ry  libel  cf  and  concerning  the  iaid 
retpectire  triuM  and  acquittals  of  the  taid 
WtUiam  Chaftmanand  Thomat  Bennett  and 
4!f  and  concerning  the  conduct  ofthetaid 
air  Sinum  Le  Biane  at  the  mid  trials  and 
mlso  of  and  concerning  the  jurors  of  the 
respective  juries  by  whom  the  said  William 
Hikapman  and  Thomas  Bennett  had  been 
so  tried  and  found  not  guilty  as  aforesaid 
and  their  verdicts  aforesaid  containing 
therein  divers  scandalous  malicious  aiid 
defamatory  matters  and  things  of  and  con- 
tcrning  the  said  respective  trials  and  ac- 
^ittaU  of  the  said  William  Chapman  and 
Thomas  Bennett  and  of  and  concerning 
the  conduct  of  the  said  sir  Simon  Le  Blanc 
at  the  said  trials  and  also  of  and  concern- 
ing the  jurors  of  the  respective  juries  by 
whom  the  said  William  Chapman  and  Tho- 
mas Bennett  had  been  so  tried  and  found 
not  guilty  as  aforesaid  and  their  verdicts 
foresaid  according  to  the  tenor  and  ef- 
mt  following  that  is  to  say  **  To  Sir 
IMmon  Le  Blanc"  (meanine  the  aforesaid 
tir  Simon  Le  Blanc)  **  judge  of  the  high 
court  of  Admiralty— -Aly  lord  ;  The  two 

f  trials''  (meaning  the  aforesaid  trials  of  the 
said  William  Chapman  and  Thomas  Ben- 
nett) **  that  have  recently  taken  place  in 
the  court  over  which  you'*  (meaning  the 
aaid  sir  Simon  Le  Blanc)  **  preside  as  one 
of  the  judges,  have  filled  the  whole  coun* 
try  wKh  inexpressible  astonishment  and 
mnrm;  one  universal  sentiment  of  horror 
has  prevailed  throughout  the  land  and 
pervaded  the  bosom  of  every  individual 
who  has  peni^ed  the  inhuman  and  dis- 
gusting detail!  The  facts  that  were 
adduced  in  open  court,  and  the  subse- 
quent venlict  of  the  jury  have  been 
received  with  general  surprise  and  in- 
dignation !  Two  brutal  ruffians*' (meaning 
the  aforesaid  William  Chapmau  and 
Thomas  Bennett)  **  (for  who  can  other- 
wise name  them  ?)  stand  convicted  on  the 
best  and  clearest  evidence  that  could  |>os- 
aibly  be  obtained,  viz.  that  of  the  whole 
ahip's  crew  of  which  these  wretches 
were  the  captains,  of  having  perpetrated 
the  most fotil and  malicious  murders;  and 
yet,  notwithstanding  their  concurrent  tes- 
timony, supfK>rted  by  the  opinions  of 
eminent  medical  practitioners,  are,  aAer  a 
full  and  deliberate  investigaUon,  acquitted 
by  a  British  jury !!!— To  what  cause  arc 
we  to  attribute  this  excessive  tenderness, 
this  criminal  moderation  and  forbearance  ? 
I  confess,  my  lord"  (meaning  the  afore- 
said sir  Simon  Le  Blanc)  **  that  I  scarcely 
know  how  to  regulate  my  feelines,  or  in 
what  appropriate  terms  to  address  you 
tipon  the  subject.  My  trembling  pen 
drops  from  my  feeble  hand !  I  am  over- 
whelmed with  shame  and  confusion !  my 
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swelling  heart  throbs  within  my  indignant 
bosom,  grief  and  resentment  alternately 
depress  and  agitate  my  troubled  mincf, 
and  render  me  almost  incapable  of  the  task 
I  have  undertaken.  By  all  the  tender  tics 
of  mutual  sympathy  and  sacred  obliga- 
tions of  eternal  justice,  in  the  name  of 
humanity,  and  for  the  credit  of  that  coun- 
try to  which  you  have  the  honor  t6  be- 
long, I  implore yourlordshtp*'(roeaning  the 
saidsir  Simon  Le  Blanc)  **  to  revise  those 
frightful  proceedings,  and  pause  upon  the 
fatal  verdicts  that  have  passed  !  Be  not 
deceived,  nor  *  lay  that  flattering  unction 
to  your  soul'  that  these  horrible  and 
atrocious  acts  will*  elude  the  inquiring 
caze  of  public  observation,  or,  like  the 
fleeting  breath  of  idle  himciur,  pass  awuy 
hastily  noticed  and  remembered  no  niorc ! 
No,  my  lord,  our  lawsand  constitution,  the 
tribunals  and  jurispniderce  of  England 
have  received  a  wound  that  threatens  their 
destruction.  The MagnaChartaand Bill  of 
Rights  have  been  almost  rendered  useless 
and  abolished  !  The  lives  and  personal 
safety  of  individuals  have  been  made  the 
wanton  sport  of  brutal  malice:  and  the 
chief  security  and  best  blessing  of  our  im- 
mortal Alfred,  the  *  trial  by  jury'  has 
been  perverted  and  destroyed"  to  the 
great  scandal  and  disgrace  as  well  of  the 
said  sir  Simon  Lc  Blanc  at  of  the  jurors 
of  the  respective  juries  by  vrhom  thr  said 
William  Chapman  and  'Thomas  Bennett 
had  been  so  tried  and  found  not  fiuiliy  as 
aforesaid  to  the  great  perversion  hindrance 
and  obstruction  of  public  Justice  in  con- 
tempt of  our  said  lord  the  king  and  his 
laws  to  the  evil  example  of  all  others  and 
against  the  peace  of  our  said  lord  the 
kmg  his  crown  and  dignity. 

4th  Count — And  the  said  attorney-gene- 
ral of  our  «aid  lord  the  king  for  our  ^aid 
lord  the  king  giveth  the  Court  here  fur- 
ther to  understand  and  be  informed  that 
the  said  John  Harriott  Hart  and  Henry 
White  well  knowing  the  premises  afore- 
said but  being  such  malicious  and  ill-dis- 
posed persons  as  aforesaid  and  further 
unlawfully  and  maliciously  devising 
and  intending  as  laxt  aforesaid  did  after' 
wards  to  wit  on  the  twenty-fourth  day  of- 
January  in  the  forty-eighth-year  of  the 
reign  aforesaid  at  London  aforesaid  in 
the  parish  and  ward  aforesaid  unlaw- 
fully and  maliciously  print  and  pub- 
lish and  cause  to  be  printed  and  pub- 
lished a  certain  other  scandalous  mo/i- 
riovf  and  defomatory  libel  of  and  concern^ 
ing  the  said  respective  trials  and  acquittal* 
of  the  said  William  Chapman  and  Thatnas 
Bennett  and  of  and  concerning  the  con- 
duct of  the  said  sir  Simon  /.e  Blanc  at  the 
said  trials  and  also  cf  and  concerning  the 
jurors  of  the  respect rve  juries  by  whom  the 
said  William  Chapman  and  Thomas  Ben' 
nett  had  been  »o  tried  and  found  not  guilty 
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c«  i^tMoid  and  thmt  vtrdkU  t/aretaid 
eoiUauuug  therein  diven  KOHtUloug  wuili* 
eitmt  mnd  defamatorjf  mtUtert  and  tkinft 
qf  and  concerning  the  iaid  respective  iriait 
andacguitteUi^tke  tnid  William  Chapman 
and  Thomag  &nnett  and  of  and  concern^ 
ing  the  conduct  cf  the  taid  nr  Simom  Le 
Blane  at  the  aaid  triaU  and  aUa  if  and 
concerning  the  jnrors  of  the  rewaetire 
jnriee  by  whom  the  taid  William  Chapman 
and  Thomat  Bennett  had  been  w  tried  and 
found  not  guilty  as  afifresaid  and  their  7f  r. 
diets  aforesaid  according  to  the  tenor  and 
effect  following  (that  la  to  ia>)  "  Never 
did  triala  moro  strongly  arreit  the  public 
attention  than  those  of  Uennelt  and 
Chapman*'  (meaninc  tlie  aforesaid  Tho« 
mas  Bennett  and  William  Chapman), 
"  and  ncvcj-  did  the  verdicts  of  a  jury 
cuite  more  unequivocal  marks  of  dis- 
satisfaction and  diieustl  It  is  nor,  my 
Jordy  that  the  (leo^e  of  Encland  are 
either  vindictive  or  crueU  or  oelight  in 
scenes  or  spectacles  of  blood  \  oa  the 
contrary  they  are  humane  and  ^ncrous 
to  a  fault.  Our  statutes  are  considered  as 
too  sanguinaiy  and  penal»  and  the  lenity 
both  Of  the  sovereign  and  tha  legislature 
kaa  frequently  interposed  to  aoflen  the 
eictadve  severity  and  rigor  of  the  laws. 
I  Ml  willing  to  believe  that  both  your 
lordship  and  the  jury  were  influenced  by 
the  amiable  motives  of  humanity,  since 
no  otlierwise  can  I  account  either  for 

Sur*'  (meaning  the  said  sir  SioMn  Le 
anc*s)  **  concluding  observations,  or 
their  extraordinary  verdict ;  but  never, 
surely,  was  this  godlike  attribute  exerted 
upon  more  mistaken  principles,  or  under 
less  auspicious  circumstances.  Our  cele- 
brated bard  has  justly  observed  '  mercy 
but  murders,  pardoning  those  who  kiU'" 
to  the  great  scandal  and  disgrace  uot 
only  of  the  said  tir  Simon  Le  Blanc  and 
^  the  jurors  of  the  retpeciive  juriet  by 
mhom  the  said  William  Chapman  and 
Thoauis  Bennett  had  been  so  tried  and 
found  not  guilty  at  aforesaid  but  also  of 
the  adminiUration  qf  public  justice  tn 
JCnglond  In  contempt  of  our  said  lord 
.tlie  kins  Hud  his  laws  to  the  evil  example 
ot  all  others  and  af^ainst  tho  peace  of  our 
said  lord  the  king  his  crown  and  dignity. 
5th  Count — And  the  said  attorney-ge- 
neral of  our  said  lord  the  king  for 
our  said  lord  the  king  further  giveth 
the  Court  here  to  understand  and  be 
informed  that  the  said  John  Harriott 
Hart  and  Ilcnry  White  ucll  knowing  the 
premi.<>es  aforesaid  but  being  malicious 
and  ill-disposed  persons  andunlawfully 
and  maliciuusly  Jevihing  and  intending 
to  brini^  the  adu^inintrution  of  justice  and 
the  trial  by  jury  as  by  law  established  in 
England  into  hatred  aud  contempt  among 
the  Uc^e  subjects  of  our  said  lord  the  king 
and  ta  raise  and  cicite  disaffection  and 


diaeomteni  m  the  mindi  qf  the  Ue§e  enb^ 
jeeii  ff  astr  said  lard  the  king  and  to  i»« 
siwnate  asui  eanse  ittabe  believed  that  the 
said  WilUam  Chapman  had  bean  unduly 
wrongfully  and  mpraperly  acquitted  and 
found  not  guUtu  and  to  trtuiuee  d^'ame 
and  vilffy  the  jurors  of  the  said  jury  by 
whom  the  said  William  Chapman  had  been 
so  tried  and  found  uot  guiiiy  as  aforesaid 
and  to  bring  the  taid  jurors  of  the  said 
jury  into  publie  hatred  and  contempt  did 
afterwards  to  wit  oa  the  twentyfaurth  day 
qf  Junuary  in  the  forty -eishth  year  of 
the  reign  aforesaid  at  London  aforesaid 
in  the  parish  and  ward  aforesaid  unlaw- 
fully and  maliciously  print  and  publish 
and  cause  aud  procure  to  be  printed  and 
published  a  certain  other  scandalous  ma- 
licious and  defamatory  libd  if  and  ron- 
cerning  the  said  trial  and  acquittal  of  the 
taid  William  Chapman  and  (fand  concern" 
iug  thecandwct  of  the  taid  jurors  of  the  said 
jury  by  whom  the  taid  William  Chapman 
had  been  so  tried  and  found  not  guUty  as 
aforesaid  and  their  verdict  aforesaid  ac- 
cording to  the  tenor  and  effect  following 
tliat  is  to  say  **  To  the  Gentlemen  of 
the  jury  at  the  late  trial  of  captain 
Chapman,"  (meaning  the  said  trial  of 
the  said  William  Chapman)  "  for  the 
wilful  mtmicr  of  Robert  Dunn.— Gen - 
tleoMn*'  (meaning  the  jurors  of  tho 
jury  by  whom  the  said  William  Chap- 
nan  was  so  tried,  aod  found  not  guilty 
as  aforesaid,)  **  when  public  indignation 
is  excited  at  the  conduct  of  an  innunian 
individual,  when  the  horrid  acts  of  that 
individual  are  substHntiated  by  the 
clearest  concurring  testimony,  the  plain 
steps  tliat  a  jury  have  to  iiursuc,  is  to 
follow  the  natural  instinct  of  tlicir  hearts 
and  understanding,  and  by  dcciUlug  in 
conformity,  they  still  keep  elevated  the 
opinion  of  the  impartial  and  retributive 
mode,  trial  by  jury !  But  when,  con- 
trary to  all  expectation,  their  decisions 
give  liberty  to  such  inhuman  monsters^ 
when  they  seemingly  set  at  defiance  the 
clamorous  calls  of  justice  and  humanity, 
the  public  indignation,  though  doubtless 
unavailing,  cannot  be  alluj;ether  over- 
whelmed by  the  impetuous  torrent  of 
judicial  corniption.  It  is  on  you,  gen- 
tlemen" (meaning  the  jurors  of  tlte  said 
jury  by  whom  the  said  William  Chap- 
man was  so  tried  and  found  not  guilty 
as  aforesaid),  "  at  this  moment  the  eyes 
of  thousands  are  fixed  with  suspicion ; 
you  are  called  upon  alotul  to  vindicate 
your  unaccountable  deviation  from  the 
dictates  of  common  reason,  and  shocked 
humanity ;  you  are  called  upon  to  explain 
and  snatch  from  reality  the  more  thau 
visionary  aspect  of  approaching  tyranny. 
— If  in  the  impartial  summing  up  of 
the  horrid  matter  brought  forth,  you 
wert  told  to  weigh  well  \m  impntebility 
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of  tlw  evidence ;  if  yoa  were  emphati- 
cally told  to  consider,  if  under  all  the 
GircumstanGeiy  whether  the  priiofier" 
(meaning  the  said  William  Chapman) 
« ought  not  to  be  entitled  to  his  ac- 
quittal*' (meanins  the  aforesaid  acquittal 
ot  the  said  William  Chapman)*  «*  ^et 
still  Britons,  actuated  alone  by  a  thirst 
for  public  iustice — men  appealing  to 
their  own  hearts  for  decision,  wiiose 
stty  souls  might  be  supposed  to  be  con- 
vulsed with  gathering  indignation,  were 
sworn  to  decide  impartially  and  without 
influence* — J  am  willing  to  suppose  gen- 
tlemen*' (meaning  the  jurors  of  the  said 
jury  by  whom  the  said  William  Chap- 
man was  so  tried  and  found  not  gjiiilty 
as  aforesaid)  ''  that  you  are  possessed  of 
common  capacities,  and  as  being  En- 
glishmen of  hearts  ftowing  with  com- 
miseration and  humanity;  it  reqyired 
no  imbibed  knowledj^e  to  form  a  decision 
in  this  case, — the  circumstances  flashed 
conviction  to  the  mind  of  tlie  meanest 
individual !  Good  Cod !  what  then  in- 
stigated you?  Let  the  fublic  know 
your  motives,  and  wipe  away  that  other- 
wise irretrievable  stjgma,  which  ■  you 
have  attached  to  ^our  own  oames*  and 
to  the  distributive  justice  of  our  country. 
If  when  the  agonizing  groans  of  the 
tortured  victim  congealed  the  blood 
flowing  round  the  shocked  heart  of  every 
behol&r — if  at  spectacles  so  horrkl  even 
the  savage  African  could  weep — the 
very  souls  of  a  humane  British  jury  ought 
to  have  melted  into  more  tiuui  indivi- 
dual  commiseration ;  their  just  verdict 
ought  to  have  instantly  expunged  from 
nature  the  culprit  whose  acts  render 
him  immortally  iuliuroan.  If  when  the 
victim's  soul  was  ready  to  quit  its  lace- 
rated boundary,  a  solitary  consolation 
coukl  have  invigorated  its  night,  it  was, 
that  rstribution  would  overtake  the 
monster— that  the  propitious  breeze 
which  wafted  to  his  native  land  the 
heart-rending  tale,wouki  secure  to  hisde- 
parled  soul  vengeance  and  repose.  To 
you,  gentlemen,  with  his  last  departed 
groan  he  committed  (while  hope  oast  a 
momentary  smile  upon  his  visage)  his 
individual  cause,  and  the  cause  ot  huma- 
nity 1  I  appeal  then  to  a  discerning 
public,  even  to  your  own  hearts  will  l 
appeal,  whether  you"  (meaning  tbejurors 
of  the  said  jury  by  whom  the  said  Wil- 
liam Chapman  was  so  tried  and  found 
not  guilty  as  afonssaid) ''  have  done  your 
duty*  (meaning  dutj  at  the  aforesaid 
trial  of  the  said  William  Chapman)  *'  as 
Englishmen  I  as  jurymen  1  I  here  pause 
— I  iancy  I  see  the  bluah  of  conscious 
error  and  unworthineas  overspread  your 
cheeks  I  Do  thea»  I  coqiure  you^  if  you 
value  your  reputations^  if  you  wish  the 
public  to  believe  thai  yoti  ecied  unin- 


fluencedf  give  one  solitary  reason  why, 
with  a  unanimous  voice,  you  did  not  pro- 
nounce the  merited  worn  Guilty !  Guilty  f 
T.  C— St  Swithin's^lane— January  18, 
1808.*'— To  ih*  great  Mcamdal  oad  dii* 
grace  ^f  the  jurart  (^  the  ^aidjury  by 
whom  thi  $ai3  WUUam  Chapmftn  watao 
tried  and  found  not  guilty  a»\fon»9id  and 
of  the  administration  ofjustiee  in  Eagland 
In  contempt  of  our  said  lord  the  king 
and  his  laws  to  the  evil  example  of 
all  others  and  against  the  peace  of  our 
said  lord  the  king  his  crown  and  dignity. 
6th  Count — Aud.  the  said  attorneys- 
general  of  our  said  lord  the  king  further 
giveth  the  Court  here  U^  onderstatid  and 
be  informed  that  the  said  Jphn Harriott 
Hart  and  Henry  White  well' knowing  the 

I  [remises  last  aforesaid  but  being  ma- 
icious  and  ill*disposed  persons  and  un- 
lawfully and  maliciously  devising  and 
intending  as  last  aforesaid  did  afterwards 
to  wit  on  the  twenty-fourth  dau  qf  January 
in  the  forty- eighth  year  of  the  reign 
aforesaid  at  London  aforesaid  in  the 
parish  and  ward  aforesaid  unlawfully  and 
maliciously  print  and  publish  and  cause 
and  prociue  to  be  printed  and  published 
a  certain  other  scandalous  malicious  and 
dciiunatory  libel  qf  and  canearnuuthe 
said  trial  and  acquittal  (^  tkasaidWiU 
Ham  Chapman  and  ef  and  eonoeming 
the  conduct  of  the  saui  jurors  of  ike  said 
jury  by  wham  the  said  WUUam  Ckapmam 
had  been  so  triad  and  found  not  guilty  as 
aforesaid  and  their  verdict  qforaaid  con^ 
taining  therein  aaumg  other  things 
certain  other  scandalous  malicious  and 
drfamatory  matters  and  things  cf  and 
concerning  the  said  trial  and  acfuittal 
of  the  said  William  Chapman  and  of  and 
concerning  the  conduct  m  the  said  Jurors 
of  the  said  jury  by  wham  the  said  Wil* 
liam  Chapman  had  been  so  tried  and 
fcmnd  not  guilty  as  aforesaid  and  their 
verdict  aforesaid  according  to  the  tenor 
and  effect  following  that  is  to  say  "  To 
tlie  Gentlemen  of  the  Jury  at  the  late 
trial  of  captain  Cliapman'*  (meaning  the 
aforesaid  trial  of  the  said  William  Chap- 
man) *«  for  the  wilful  murder  of  Robert 
Dunn — Gentlemen;  **(  meaning  tbejurors 
of  the  jury  by  whom  the  said  William 
Chapman  was  so  tried  and  found  not 
guilty  as  aforesaid)  **  When  public  indig- 
nation is  eibcited  at  the  conduct  of  an 
inhuman  individual,  when  the  horrid 
acts  of  tliat  individual  are  substantiated 
by  the  clearest  concurring  testimony, 
the  plain  steps  that  a  jui;y  have  to  pursue 
ia  to  folfow  the  natural  mstinct  of  their 
bsarts  and  understanding;  and  by  de- 
cidiiM;  in  conformity  they  still  keep  ele- 
vated tho  opinion  of  the  impartial  and 
retributive  mode»  trial  by  jury !  But 
when,  contrary  to  all  expectation,  their 
decision*  give  liberty  to  such  inhuman 
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monitersy  when  tbey  Memiaglj  set  at  | 
defiance  the  clamonnis  calliol  justice 
and  humantty,  the  public  indignation, 
though  doubtleu  unavaihng,  cannot  be 
altogether  overwhelmed  by  the  impe- 
tuous torrent  of  judicial  corruption.  It 
II  on  you,  genUemen**  (meaning  the 
jurors  of  tlie  said  jury  by  whom  the 
said  William  Chapman  was  so  tried  and 
found  not  guilty  as  aforesaid),  "  at 
this  moment  the  eyes  of  thousands 
are  fiscd  with  suspicion ;  you  are  called 
upon  aloud  to  vindicate  your  unac- 
countable deviation  from  the  dictates  of 
eommon  reason  and  shocked  humanity. 
You  are  called  upon  to  ezpUin  and 
snatch  from  reality  the  more  than  vision- 
ary as^t  of  approaching  tyranny.  If, 
in  the  impartial  summing  up  of  the  hor- 
rid matter  brought  forth,  you  were  told  to 
weigh  well  the  improbability  of  the  evi- 
dence; if^'ou  were  emphatically  told  to 
consider,  if  under  all  the  circumstances, 
whether  the  priponer^  (meaning  the  said 
William  Chapman)  *«  ought  not  to  be 
entitled  to  his  acquittal**  (meaning  his 
acquittal  at  the  aforesaid  trial)  **  yet  still 
Bntons,  actuated  alone  by  a  thirst  for 
public  justice,  men  appealing  to  their  own 
hearts  for  decision,  whose  very  souls 
night  be  supposed  to  be  convulsed  with 
gauering  indignation,  were  sworn  to  de- 
cide impartially  and  without  influence.  I 
am  wi]lmgtosuppose,gentlcmen*'(mean- 
ing  the  iurors  of  the  aforesaid  jury  by 
whom  the  said  William  Chapman  was 
so  tried  and  found  not  guilty  as  aforesaid) 
^  that  you  arc  possessed  of  common  ca- 
pacities, and  as  being  Knglishmen,  of 
nearls  flowing  with  commiseration  and 
hamaoity.  It  required  no  imbibed  know- 
ledge to  form  a  decision  in  this  case. 
The  circtmistances  flashed  conviction  to 
themindoflhc  meanest  individual.  Goo«l 
God !  what  then  instigated  you  ?  Let  the 
public  know  your  motives,  and  wipe 
away  that  otherwise  irretrievable  stigma 
which  you  have  attached  to  your  own 
names  and  to  the  distributive  justice  of 
our  country** — To  the  great  tcandal  and 
disgrace  afthejunfrs^the  iaidjury  by 
vhom  the  said  William  Chapman  wax  to 
tried  and  found  not  guilty  at  aforesaid 
and  of  the  administration  of  public  justice 
in  England  In  contempt  of  our  said 
lord  the  king  and  his  laws  To  the  evil 
example  of  all  others  and  against  the 
peace  of  our  said  lord  the  king  his  crown 
and  dignity. 

7th  Count — And  the  said  attorney-ge- 
neral of  our  said  lord  the  king  for  our 
said  lord  the  king  further  giveth  the 
Court  here  to  understand  and  be  informed 
that  the  said  John  Harriott  Hart  and 
Henry  White  being  such  malicious  and 
ill-disposed  persons  as  aforesaid  and 
again  unlawfully  and  inaliovusly  devising 


•nd  intending  io  bring  the  •dmimitirmtion 
^  juMiiee  and  the  trimi  by  jury  at  by  law 
niabUtked  in  England  into  hatred  and 
eaniempt  among  the  liege  tubfeett  ef  our 
taid  lord  the  king  and  to  raite  and  excite 
ditaffeetim  amdditeontent  in  the  mindt  of 
iktuege  tnbjteit  if  oar  taid  lard  the  king 
keret^are  towniontkt  teventeentk  day  of 
JaMMory  in  the  forty-eishth  year  of  the 
reign  aforesaid  at  London  aforesaid  in 
the  parish  and  ward  aforesaid  unlawfully 
and  OMtliciously  did  print  and  publish 
and  cause  and  procure  to  be  printed  and 
published  a  certain  other  tcandaUmt  and 
malieiomi  libel  qf  and  concerning  certain 
tappoeed  trialt  of  certain  oertont  in  and 
by  the  taid  laai^aentioned  libel  surmised 
and  alleged  to  have  been  then  lately  tried 
for  the  crime  if  murder  at  the  Old  Bailey 
mssd  of  and  comcerning  the  verdictt  there- 
upimmsvpoted  to  have  been  given  accord- 
ing to  the  tenor  and  effect  following  that 
is  to  say  "To  the  Editor  of  the  Inde- 
pendent Whig.— Sir  ;   The    professions 
you  invariably  make  to  the  public  as  edi- 
tor of  the  Whig,  as  well  as  under  the 
signature  of  Crito,  will,  I  hope,  animate 
your  pen  on  the  subject  of  the  late  trial 
for  three  murders  at  the  Old  Bailey  !  !  ! 
The  former  one*'  (meaning  one  of  the 
sud  laalpinenlioned  supposed  trials)  "  for 
the  cruel  systematic,  gradual  torturing 
to  death  a  poor  sick  boy  was  bad  enough, 
God  knows;  but  tbelasf'^meaning  the  last 
of  the  said  last  mentionea  supposed  trials) 
"  eclipses  every  thing  before  recordetl. 
Henceforth  away  with  the  hitherto  popu- 
lar foolish  Erskmean  boast  of  *'  trial  by 
jury;"  for  the  sake  of  injured  humanity. 
Jet  us  have  no  more  of  these  boasts.    \  t 
is   reported   that  Mr.  Deputy  Thomas 
LoveUnd,  of  Aldersgate-street,  baker,  has 
the  merit,  upon  this  occasion,  of  having 
chiefly  contributed  to  prevail  upon  the 
rest  of  the  jury  to  pronounce  the  verdict  of 
acquittal"  (meaning  the  verdict  of  ac- 
quittal at  the  said  last-mentioned  sup- 
posed   trials)    '*  which    has  astonished 
every    individual.     Your    language    is 
mostly   nervous,    strong,  and    forcibly 
energetic ;  pray,  for  the  sake  of  injured 
justice,  exert  it  on  this  occasion  with  full 
force,  and  the  effect  will  be  great !  Yours, 
in  integriW — Human  has.  January  tSth, 
1808** — To  the  great  scandal  and  disgrace 
if  the  administration  of  public  justice  in 
England    In  contempt  of  our  said  lord 
the  kine  and  his  laws    To  the  evil  exam- 
pie  of  aU  others  and  against  the  peace  of 
our  said  lord  the  king  his  crown  aud  dig- 
nity. 

Bth  Count — ^And  the  said  attorney-ge- 
neral of  our  said  lord  the  king  further 
fiveth  the  Court  here  to  understand  and 
e  informed  that  the  said  John  Harriott 
Hart  and  Henry  White  being  such  mali- 
cious and  ill* disposed  persons  as  aforesnid 
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and  flfom  unlawfully  and  malicioinly  de- 1 
vising  and  intending  to  Mng  the  admlnit' 
tration  cfjuMiice  and  the  trial  hf  jury  ai 
by  law  e$iabli$ked  in  England  into  hatred 
and  contempt  among  the  liege  subject t  of 
tnw  Moid  lord  the  king  and  to  raite  and 
excite  ditaffection  and  ditcontent  in  the 
mindi  of  the  liege  iubfecti  of  our  taid  lord 
the  king  and  to  traduce  dtfame  and  vilify 
the  Maid  sir  Simon  Le  Blanc  and  to  bring 
them  into  public  hatred   and   contempt 
heretofore  to  wit  on  the  twenty-fourth  day 
of  January  in  Ihe  forly-eienth  year  of 
the  r^ign  aforesaid  at  London  aforesaid 
in  the  parish  and  ward  aforesaid  unlaw- 
fully and  maliciously  did  print  and  pub- 
lish and  cause  and  procure  to  be  printed 
and  published  a  certjun  other  scandalous 
and  malicious  libel  of  and  concerning  cer- 
tain other  supposed  trials  of  certain  persons 
in  and  by  the  said  last^mentioned  libel  sur^ 
mised  and  alleged  to  have  been  then  lately 
tried/or  the  crime  ^murder  and  at  which 
taid  supposed  trials  it  is  in  and  by  the  said 
last- mentioned  libel  surmised  and  alleged 
that  the  said  sir  Simon  Le  Blanc  pressed 
as  one  cf  the  judges  containing  therein 
divers  scandalous  and  malicious  matters 
and  things  of  and  concerning  the  said 
supposed  trials  and  the  verdicts  thereupon 
supposed  to  have  been  given  and  the  con- 
duct  and  behaviour  of  the  said  sir  Simon 
Le  Blanc  presiding  as  one  tf  the  judges  at 
the  said  suppoud  trials  according  to  the 
tenor  ami  effect  following  that  is  to  say 
*'  To  Sir  Simon  Le  Blanc"  (meaning  the 
aforesaid  sir  Simon  Le  Blanc)  **  Juoge  of 
the  Hi^h  Court  of  Admiralty.— My  Lord** 
(meanmg   the  aforesaid  sir  Simon  Le 
Blanc)  ''The  two  trials"  (meaning  the 
said    last-mcnlioned  supposed     trials) 
*<  that  have  recently  taken  place  in  the 
court  over  which  you"  (meaning  the  said 
sir  Simon  Le  Blanc)  **  preside  as  one  of 
the  judges,  have  611ed  the  whole  country 
with    inexpressible   astonishment    and 
alarm!     One    universal    sentiment  of 
horror  has  prevailed  throughout  the  land, 
and  pervaded  the  bosom  of  every  indivi- 
dual who  has  perused  the  inhuman  and 
disgusting  detail !    The  facts  that  were 
adduced  m  open  court,  and  the  subse- 
quent verdict  of  the  jury  have  been  re- 
ceived with  general  surprise  and  indigna- 
tion !    Two  brutal  niffians  (for  who  can 
otherwise  name  them)  stand  convicted 
on  the  be«t  and  clearest  evidence  that 
could  possibly  be  obtained,  via.  that  of  the 
whole  ship's  crew  of  which  these  wretches 
were  the  captains,  of  having  perpetrated 
the  roost  foul  and  malicious  murders; 
and  yet,  notwithstanding  their  concurrent 
testimony,  supported  by  the  opinions  of 
eminent  mediodpractitionerst  are,  after  a 
full  anddeliberate  investi^tion,  acquitted 
by  a  British  iury !  I !    To  what  cause 
are  we  to  attribute  this  eicessive  tender- 


ness—this criminal  moderation  and  for- 
bearance ?  I  confess,  my  lord,  that  I 
scarcely  know  how  to  regulale  my  feel- 
ings, or  in  what  appropriate  terms  to  ad- 
dress you  upon  the  sub|ect.  My  trrmbliiig 
pen  drops  from  my  feeble  hand-^I  am 
overwhelme<1  with  shame  and  confusion ! 
My  swelling  heart  throbs  within  my  in- 
dignant bosom  !  Grief  and  resentment 
alternately  depress  and  agitate  my  trou- 
bled mind,  ana  render  me  almost  incapa- 
ble of  the  task  I  have  undertaken !  By 
all  the  tender  ties  of  mutual  sympathy 
and  sacred  obliojations  of  eternal  justice, 
in  the  name  o7  humanity,  and  for  the 
credit  of  tliat  country  to  which  you'' 
(meaning  the  said  sir  Simon  Le  Blanc) 
*'  have  the  honour  to  belong,  I  implore 
your  lonlbhip*'  (meaning  the  saia  sir 
Simon  Le  Blanc)  "  to  revise  those  fright- 
ful proceedings,  and  pause  upon  the  fatal 
veraicts*  that  have  passed !  Be  not  de- 
ceived, nor  *  lay  that  flattering  unc- 
tion to  your  soul,*  that  these  horrible 
and  atrocious  acts  will  elude  the  in- 
quiring gaze  of  public  observation,  or, 
like  the  nceting^  breath  of  idle  niraour, 

Eass  away  hastily  noticed  and  remem- 
ered  no  more !   No,  my  lord— our  laws 
and  constitution — the  tribunals  and  juris- 
prudence of  England,  have  received  a 
wound  that  threatens  their  destruction. 
The  Magna  Charta  and  Bill  of  Rights 
have  been  almost  rendered  useless  and 
abolished ;  the  lives  and  personal  safety 
of   individuals   have    been   made   the 
wanton  sport  of  brutal  malice ;  and  the 
chief  security  and  best  blessing  of  our 
immortal  Alfred^  the  "Trial  by  Jury" 
has  been  perverted  and  destroyed  !    In 
ofiering  these   animadversions  to  your 
lordship^s  serious  and  solemn  attention, 
you  cannot — nay  you  dare  not— falsely 
or  foolishly  believe,  that  I  am  merely 
echoing  the  clamorous  war-whoop  of  fac- 
tion or  sounding  the  dismal  tocsin  of  ill- 
founded  and  utyust  alarm!    Heavens! 
that  wc  should  live  in  such  degenerate 
days,  when  freely  to  investigate  the  cha- 
racter and  conduct  of  our  constituted  au- 
thorities should  be  accounted  blasphe- 
mous, or  that  to  plead  the  cause  of  in* 
jured  and  insulteJ  htimnn  nature  should 
involve  the  pains  and  penalties  of  disaf- 
fection and  treason  !    Is  mercy,  then, 
with    Enclishmen    become   a    crime  ? 
Shall  pity  s  sofk  emotions  be  restrained, 
or  the  defenceless  murdered  victims  of 
oppression  pass  to  the  silent  tomb  with- 
out remonstrance  or  redress  P    Forbid  it 
Heaven!   while  truth  and  honesty  are 
yet  accounted  virtues — while  liberty,  hu- 
manity  and  justice  still  prevail,  and 
piety  remains  a  willing  guest  aroonc  ua 
— the  murderer,  the  tyrant,  the  plun- 
derer, and  the  oppressor  shall  be  upheld 
to    public  view— bear    Cain's  iccunt 
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ttamp  upon  their  cuilty  brow,  and  be 
consipied   to   eTerrasrm<;   infamy   and 
shame!    What   were   your   lordship's*' 
(meaning  the  said  sir  Simon  Le  Blanc's) 
"  senKktiuns,  or  those  ofyotir  professional 
brethren,  upon  hearing  the  evidence  of 
these  unexampled  and  atrocious  acts  of 
cruelty  ?  or  what  might  be  the  tokens  of 
the  surprise  and  disappointment  that  were 
painlea  upon  tlie  altered  countenances 
of  the  anxious  crowd  that  were  assem- 
bled on  receiving  the  extraordinary  and 
uneifiected  vcniict  of  the  jury,  as  I  did 
not  witness  them  I  cannot  tell!  It  is  the 
moit  alone  that  has  reached  me,  and 
which  I  have  perused  with  the  most 
ipoignant  feelines  of  anguish  and  horror  ! 
Scarcely  could  I  endure  the  dreadful  re- 
cital !    Had  I    been  present  when  the 
ac(|uittal  of  these  monsters  were  pro- 
claimed, with  all  my  respect  for  the  tri- 
bunals uf  my  country,  or  deference  to  the 
verdict  of  the  jury,  I  fear  tlie  impulse 
of  nature  would  have  prevailed  over  the 
timid  suggestions  of  prudence.    I  should 
have  disturbed  ^  stern  Justice*"  slumber- 
ing on  her  mercy-seat,  and  transgrcs!>cd 
the  ripd  boundaries  of  decorum  !  Never 
did  trials  more  strongly  arrest  the  public 
attention   than  those  of  Bennett  and 
Chapman"  (meaning  the  aforesaid  last- 
mentioned  supposed  trials)  '*  and  never 
did     the    verdicts    of    a   jury    excite 
more  unequivocal  marks  of  dissatisfaction 
•nd  disgust  I    It  is  not,  my  lord,  that 
the  people  of  England  are  either  vindic- 
tive or  cruel,  or  delight    in  scenes  or 
spectacles  of  blood  !    On  the  contrary, 
they  are  humane  and  e«>nfnius  to  a  fjuft. 
Our  statutes  arc  cuiiNiilcrud  aft   too  saii- 
<;uinary  ami  |K*iiiil,  and  the  lenity  liuth 
of  tlie  xovcrci<;ii  and  tiie  lfp>ldturc  has 
frequently  intcr|H>i)cd  to  ^ottl•n  the  ex- 
cessive severity  and  rigor  of  the  laws. 
1  am  willing  to  believe^  that  both  your 
lordship   and  the  jury   were  inAuenccd 
by    the  aniiahie  inoiives  of  humanity, 
since  no  other wi<^e  can  I  account  either 
for  your"  (meuiiini;  the  said  bir  Simon  Le 
Blanc's)    '^  concludini;    ob«>ervQtioiis,  or 
their  extraortlinary  verdict !     Ihit,  never 
surely  was  this  god-Iiko  attribute   ex- 
erted upon  more  nii«taken  principles,  or 
under   loss    suspirious    circumstances ! 
Our  celehratcd  bard  has  justly  obwjrved,'* 
'  mercy  hut    murders,  pardoning  those 
who  kill !'  And  ifthe  punishment  of  the 
nHirdcrer  wa.«  intended  to  operate  as  an 
eHcctual  restraint,    and  a  salutarv  c.\- 
ample  to  protect  innocence,  and  deter 
the  wicked  from  the  perpetrati<in  of  a 
similar  offence ;  to  buffer  the  guilty  indi- 
vidual, not  only  to  escape  with  impunity, 
but  even  to  be  recorded  as  justified,  and 
absolved  from  all  recrimination  or  cen- 
sure, is  certainly  to  encourage  the  repe- 
tition and  increase  the  enormity  of  the 


^  crime.    There  it  a  ganuine,  and  there  is 
*  a  spurious  humanity,    which    are    frc- 
quentljr   confounded  and  intermingled, 
but  which  nevertlicless  are  distinct  and 
separate   in  their  nature.    The  former 
denies  to  tlie  urgent  demands  and  press- 
ing solicitatioDS  of  present  importunity, 
tltat  it  may  reserve  iis  needful  bounty 
fur  the    absent    and    silent  claims    of 
nodestand  unpresuming  merit    It  pu- 
nishes with  etnct  severity  the  guilty  cri- 
minal, in  order  that  it  may  protect  and 
aveUM  those  who  have,  and  those  who 
OMy  Tall  victiou  beneath  his  ^rtAil  stra- 
tagems, and  wily  aoares  I    Id  sparing 
tba   murderer,   we  forget  the  devoted 
object  of  bis  unrelenting  fury,   whose 
blood  calla  aloud  to  Heaven  for  speedy 
retribution,  while  we  sharpen  anew  the 
aanmiinary  weapon,  which  enables  the 
cruel  mdnacer  to  seek  for  new  aacriiices, 
and  perpetrate  fresh  crimes!     But  per- 
haps, my  lord,  I  shall  be  reminded  that 
my  ar^meota  are  inconclusive,  and  my 
reflections  inaiiplicable  on  the  present 
occasion.    I  shall  he  told,  that  in  the 
cases  of  BcnacltaDd  Chanmaa"  (mean- 
ing  the  oases  of  the  said  last- mention c;d 
supposed  trials),  **  your  lordship  really 
believed  the  defendanta  to  be  innocent, 
and  that  the  jarr  were  not  satisfied,  nor 
convinced  of  tlieir  guilt  i    It  will,  there- 
fore, be  necessary  that  I  thou  lid  care- 
fciUy  and  impartially  examine  into  the 
alleged  and  presumed  causes   of  their 
acquittal,  and  enter  a  little  fully  into  the 
particulars  of  the  case.  With  the  cliarac- 
teristic    freedom  of  a   British  subject, 
permit  me  to  investigate  tiie  tacts  that 
were  adduced,  tlio  character  and  situation 
oTtlie  rciipeetivc  parties,  the  credibility 
of   the  witnesses,  your   lord:»hip's  con- 
cluding observations,  and  the  consequent 
verdict   of  the  jury,     it  \b  an  awlut,  a 
delicate,  and  an  important  undertaking, 
for  it  concerns  the  lile  and  safety  ot  every 
individual  ;  our  brave  soldiers  and  sea- 
men are  most  materially  inlfrmLed   in 
the  decision,  and  all  ranks  and  clashes 
of  the   community  are  involved  in  its 
fate!     A  subject  ol  thi;>  nature  cannot 
and  ought  not  to  be  lightly  treated,  or 
hastily    dismissed ;    1    must,    therefore, 
trouble  your  lordsliip    again  on    these 
points,  and  by  a  brief  analysis  of  the 
liacts,  and  a  comparison  ot'  the  biw  of  evi- 
dence, as  hitherto  established  in  our  pub- 
lic tribunals,  with  the  doctrines  recently 
Baserted  at  the  above  trials*'  (meaning 
the  said  last-mentioned  supposed  trials), 
**  shall  endeavour  to  show,  that  if  the 
latter  be  received  and  admilted  as  a  rule 
of  practice,  and  a  maxim  of  Engiish  ju- 
risprudence, it  will  in  future  be  utterly 
impossible  to    produce  legal  and    sub- 
stantial proofs  of  guilt,  or  procure   the 
conviction  of  •  murderer  or  an  assa«^in  ; 
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and  ihe  moti  horrible  and  atrocious 
crimes  nmy  henceforward  be  wantonly 
and  deliberately  perpetrated,  with  im- 
punity and  success  !  JuNirs — January 
98nd»  1808.—"  To  the  great  scandal  and 
Otgrace  noi  only  of  the  »aid  $ir  Simon  Le 
Blanc  ffutaUo  of  the  adminittraiion  of  pub' 
lie  justice  in  England  In  contempt  of  our 
aaid  lord  the  kins  and  his  laws  to  the 
evil  example  of  all  others  and  asainst  the 
peace  of  our  said  lord  the  king  his  crown 
and  dignity. 

9tk  Cbiifi/*— And  the  said  attorney- 
general  of  our  said  lord  the  king  for 
our  said  lord  the  king  further  givetn  the 
Court  here  to  understand  and  be  inform- 
ed that  the  said  John  Harriott  Hart  and 
Henry  White  so  being  such  malicious  and 
ill-disposed  persons  as  aforesaid  and  fur- 
ther unlawfully  and  maliciously  devising 
and  intending  as  last  aforesaid  did  after^ 
wards  to  wit  on  the  twenty-fourth  day  of 
January  in  the  forty-eiElith  year  of  the 
reign  aforesaid  at  London  aforesaid  in 
the  parish  and  ward  aforesaid  unlawfully 
and  maliciously  print  aud  pubHsh  and 
cause  to  be  printed  and  published  a  cer- 
tain other  scandalous  and  malicious  libel 
of  and  concerning  certain  other  supposed 
trials  of  certain  persons  in  and  by  the  said 
last-mentioned  libel  surmised  and  alleged  to 
have  been  then  lately  tried  for  the  crime  of 
murder  and  at  which  said  last-mentioned 
supposed  trials  it  is  in  and  by  the  said  last" 
mentioned  libel  surmised  and  alleged  that 
the  said  sir  Simon  Le  Blanc  praided 
as  one  of  the  judges  containing  therein 
amon^  other  things  divers  scandalous  and 
'malicious  matters  and  things  of  and  coa- 
ceming  the  said  last^mentioned  supposed 
trials  and  the  verdicts  thereupon  supposed  to 
have  been  given  and  the  conduct  and  6e- 
haviour  qf  the  said  sir  Simon  Le  Blanc 
presiding  as  one  of  the  judges  at  the  said 
last  mentioned  supposed  trials  according  to 
the  tenor  and  effect  following  that  is  to 
say  ''  To  Sir  Simon  Le  Blanc^  (meaning 
the  aforesaid  sir  Simon  Le  Blanc)/' judee 
of  the  High  Court  of  Admiralty. — My 
Lord ;  The  two  trials*'  (meaning  the  said 
last-mentioned  supposed  trials),  "that 
have  recently  taken  place  in  the  <^ourt 
over  which  you"  (meaning  the  said  sir 
Simon  Le  Blanc)  "  preside  as  one  of  the 
judgeSyhave  filled  the  whole  country  with 
inexpressible  astonishment  and  alarm ! 
One  universal  sentiment  of  horror  has 
prevailed  throughout  the  land,  and  per* 
vaded  the  bosom  of  every  individual  who 
has  perused  the  inhuman  and  disgusting 
detail !  The  facts  that  were  adduced  in 
open  court,  and  the  subsequent  verdict 
of  the  jury,  have  been  received  with  ge- 
neral surprise  and  indignation !  Two 
brutal  ruffians  (for  who  can  otherwise 
name  them^  stand  convicted  on  the 
best  and  clearest  evidence  that  could 
VOL.  XXX. 


'  possibly  be  obtained,  viz.  that  of  the 
whole  ship's  crew  of  which  these  wretches 
were  the  captains,  of  having  perpetrated 
the  most  foul  and  malicious  murders ; 
and  yet,  notwithstanding  their  concur- 
rent testimony,  supported  by  the  opi- 
nions of  eminent  medical  practitioners, 
are,  after  a  full  and  deliberate  investiga- 
tion, acquitted  by  a  British  Jury  ! ! !  To 
what  cause  are  we  to  attribute  this  ex- 
cessive tenderness,  this  criminal  mode- 
.  ration  and  forbearance  P  I  confess,  my 
lord,  that  I  scarcely  know  how  to  regu- 
late my  feelings,  or  in  what  appropriate 
terms  to  address  you  upon  the  subject! 
my  trembling  pen  drops  from  my  feeble 
hand  !  I  am  overwhelmed  with  shame 
and  confusion !  my  swelling  heart  throbs 
within  my  indignant  bosom  !  Grief  and 
resentment  alternately  depress  and 
agitate  my  troubled  mind,  and  render 
roe  almost  incapable  of  the  task  I  have 
undertaken!  By  all  the  tender  ties  of 
mutual  svmpathy,  and  sacred  obligations 
of  eternal  justice,  in  the  name  of  huma- 
nity, and  for  the  credit  of  that  country  to 
which  you"  (meaning  the  said  sir  Sirnoa 
Le  Blanc)  '*  have  the  honour  to  belong, 
I  implore  your  lordship''  (meaning  the 
said  sir  Simon  Le  Blanc)  *<  to  revise 
those  frightful  proceedings  and  pause 
upon  the  fatal  verdicts  that  have  passed  ! 
Be  not  deceived,  nor  '  lay  that  flattering 
unction  to  your  soul'  that  these  hor- 
rible and  atrocious  acts  will  elude  the 
inquiring  gaze  of  public  observation,  or, 
like  the  fleeting  breath  of  idle  rumour, 
pass  away  hastily  noticed  and  remem- 
bered no  more  !  No,  my  lord,  our  laws 
and  constitution,  the  tribunals  and  juris- 
prudence of  England,  have  received  a 
wound  that  threatens  their  destruction  ! 
The  Magna  Charta  and  Bill  of  Rights, 
have  been  almost  rendered  useless  and 
abolished.  The  lives  aud  personal 
safety  of  individuals  have  been  made 
the  wanton  sport  of  bnital  malice  ;  and 
the  chief  security  and  best  blessing  of 
our  immortal  Alfred,  the  "  Trial  by  Jury," 
has  been  perverted  and  destroyed ! 
To  the  great  scandal  and  disgrace  of  the 
said  sir  Simon  Le  Blanc  and  of  the  adminis* 
tration  of  public  justice  in  England  In 
contempt  of  our  said  lord  the  king  and 
his  laws  to  the  evil  example  of  all  others 
and  against  the  peace  of  our  said  lord  the 
king  his  crown  and  dignity. 

loth  Count — And  the  said  attorney- 
general  of  our  said  lord  the  king  for  our 
said  lord  the  king  giveth  the  Court  here 
further  to  understand  and  be  inform- 
ed that  the  said  John  Harriott  Hart  and 
Henry  White  so  being  such  malicious 
and  ill-di8iH)sed  persons  as  aforesaid  and 
further  unlawfully  and  maliciously  devis- 
ing and  intending  as  last  » foresaid  did 
afterwards  to  mit  an  the  twenty  fourth  day 
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tf  January  in  the  forty- ciglub  vear  of  the 
reign  aforcMid  at  Lundon  aforesaid  in 
the  parish  and  ward  aforetatd  unlawfuJ- 
ly  and  maliciously  print  and  publiih  and 
auue  to  be  printed  and  published  a  cer- 
tain other  scandalous  and  malicious  litiel 
of  and  ronrerning  certain  oiher  tuppoted 
friait  of  certain  pertom  m  and  by  the  amid 
/mt'lnentioned  Ubel  nrmi$ed  and  alleged 
to  have  been  then  lately  tried  far  the  crime 
of  murder  and  at  which  said  ftut'mentiontd 
tuppoted  triali  it  u  in  and  by  the  said  latt" 
mentioned  libel  surmised  and  alleged  that 
the  said  sir  Simon  Le  Blanc  presided  as 
one  of  the  judges  containing  therein  among 
other  things  divers  scandutous  and  mali' 
eitms  matters  and  things  of  and  concern^ 
ing  the  said  last- mentioned  supposed  trials 
and  the    verdicts  thertupon  Mupposed  to 
hava  been  given  and  the  eanduet  and  be- 
haviour of  the  said  sir  Simon  Le  Blanc 
presiding  as  one  qf  the  Judges  at  the  said 
last''Wuntionedsuftposed  trials  wcootiWn^  to 
the  tenor  and  effect  following  (that  is  to 
Bay),  **  Never  did  trials  oiorv  strongly 
arrest  the  public  attention  tban'those  of 
Bennett  and  Chapman"  (meaning^  the 
aforesaid  last-mentioned  supposed  trials), 
^  and  never  did  the  verdicts  of  a  jury 
excite  more  uneqntvocal  marks  of  dis* 
satisfaction  and  disgust !    It  is  not.  my 
lord,  that  I  he  people  of  Eoghind  are 
cither  vindictive  or  cruel,  or  deliriit  in 
scenes  or  spectacles  of  blood !    (m  the 
cootmry,    they   are   humane  and  ge- 
nerous to  a  fault.    Our  statutes  are  con- 
sidered as  too  sanguinary  and  penal,  and 
the  lenity^  both  ot  the  sovereign  and  the 
legislature,  has  frequently  interposed  to 
soAcn  the  excessive  seventy  and  rigour  uf 
the  laws.    I  am  willing  to  believe,  that 
both  yuur  lordship  and  the  juri^  were 
influenced  by  the  amiable  motives  of 
)uimanity,  since  no  otherwise  can  I  ac- 
count eilner  for  vour"  (nveaning  the  said 
sir  Simon  I^  Bhinc's)  **  concluding  ob- 
servations, or   their  extraordinaiy  ver- 
dict I    But  never,  surely,'  was  this  god- 
like attribute  exerted  upon  more  mis- 
taken principles,  or  under  less  auspicious 
circumstances  !    Our  celebrated  bard  has 
justly  observed,  *  mercy  but   murders, 
pardoning  those  who  kill  V*  To  the  great 
scandal  and  disgrace  of  the  said  sir  Stmon 
Le  Blanc  and  of  the  administration  of  pub' 
lie  justice  in  England  in  contempt  of  our 
said  lord  the  king  and  his  laws  to  the 
evil  example  of  alfothers  and  against  the 
peace  of  our  said  lord  the  king  his  crown 
and  dignity  Wliereupon  the  said  attorney- 
general  of'^our  said  Ion)  the  king  who  for 
our  said  lord  the  king  in  this  behalf  pro- 
sccuteth  for  our  said  lord  the  king  prayeth 
the  consideration  of  the  Court  here  in  the 
premises  and  that  due  process  of  law 
may  be  awarded  against  them  the  said 
John  Harriott  llart  and  Henry  White  in 


this  behalf  1o  matke  them  ansirer  to  our 
said  lord  the  km^  touching  and  concern- 
ing the  premises  aforesaid. 

Mr.  Attorney-General  [Sir  V.  GiUi,  after- 
wards Lord  Chief  Jostics  of  the  Coounon 

Pleas.] 

GcDcKmen  of  the  Jury  : 
The  defendant  John  livnott  Haft  ia 
the  printer^  and  the  defendant  tlenry  White 
is  the  sole  proprietor,  of  a  paper,  osHed  the 
Independent  Whig,  which  you  nave  probably 
seen— 1  have  felt  it  my  dtity  to  file  this  in- 
formation for  certain  libels  published  in  that 
paper,  the  tendency  and  express  objciit  of 

i  which  is  to  bring  the  administration  or  justice 
into  contempt  and  disgrace,  bv  vilifying  and 
defaming  the  characters  of  those  to  whom 
the  constitution  of  the  cotintry  has  committed 
the  administration  of  the  laws: — namely^ 
the  judge  who  presides,  and  the  jury  who 

I  decide  on  the  cases  brought  before  them. — It 
is  not  difficalt  to  foresee  what  would  be  the 
consequence  of  effecting  thatobiect.— Ifan 
opinion  can  be  disseminated  in  the  minds  of 
men,  and  they  can  be  brought  to  think, 
that  the  laws  are  corruptly  aoknihistered  by 
the  Court,  and  that  improper  directions  are 
^ven  by  the  Bench  to  the  Jury,  whose  duty- 
it  is  to  return  thdr  vefdict  on'uie  facts  before 
them ;  it  is  obvious  that  the  Consequence 
must  be,  that  the  bws  will  he  despised  and 
contemned,  and,  being  despised  and  con- 
temned, will  be  daily  ^iohited. — What  is  to 
be  placed  in  their  stad,— >whose  will  is  to  be 
set  up  in  the  place  of  the  laws  by  which  we 
have  been  hitherto  governed,^!  know  not ; 
— but  I  know  that  the  tendency  of  such  libels 
as  these  is,  to  produce  the  effect  I  have 
stated. 

The  person  whom  these  libellers  have  se- 
lected as  the  object  of  tiieir  slander  is  a 
learned  judge,  whose  conduct  would  have 
protected  him  from  such  attacks  if  it  had 
been  possible  that  the  conduct  of  the  most 
learned,  discreet,  humane,  uuright,  and  at- 
tentive, magistrate  could  nave  guarded 
against  them.— The  person  I  mean  is  Mr. 
Justice  Le  Blanc — and  those  who  have  witness- 
ed the  manner  in  which  he,  so  rotich  to  his  own 
honour  and  to  the  benefit  of  the  public,  ful- 
fills the  duties  of  his  high  office— those  who 
have  observed  the  patient  diligence  with 
which  he  points  out  to  the  jury  the  facts 
bearing  on  either  side  of  the  cases  brought 
before  him— those  who  have  witnessed  the 
learning  with  which  he  states  and  discusses 
all  points  of  law — those  who  have  observed 
the  even  hand  with  which  he  holds  the  ba- 
lance of  justice  in  all  cases  brought  under  his 
consideration — those  who  have  observed  and 
know  all  this,  cannot  but  be  filled  with  sur- 
prise to  find  that  be  has  been  selected  as  the 
object  of  such  an  atrocious  libel. 

Gentlemen,  in  order  to  render  these  libels 
intelligible  to  you,  it  fs  necessary  that  I 
shonla^ive  you  sotne  account  of  two  cases 
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that  vrera  tried  at  the  Old  Bmiley ;  al  one  of 
Which  air  Simon  Le  Blanc  did  preside*  and 
at  the  other  of  whieh  lie  is  falsely  supposed  to 
Jiave  presided ;  ^  for  his  conduct  at  tlie  one 
■and  his  supposed  conduct  at  the  other  of  which 
trials,  he  is  made  the  subject  of  these  libels. 
—One  of  these  trials  was  at  Uie  Admiralty  ses- 
sions, in  December,  1807 ;  and  Uie  other  m  the 
month  of  January,  in  the  present  year.  A 
roa9  nimtd  Thomas  Bennett,  the  captain  of 
8  slave  ship,  waa  indicted  for  the  murder  (I 
beg  pardoPy  I  alated  that  he  wu  roaster  of  a 
slave-ship,  I  was  wrongs  he  wsa  the  master 
of  n  common  merchant  vessel)  of  a  lK>y 
nam^  William  Itickman.  Undoubtedly,  lie 
liad  treated  thai  boy  harshlv;  but  all  the  me- 
dical {leople  who  gave  evidence  with  respect 
to  the  boy's  death,  and  whu  had  heard  the 
facts  detailed^ — medical  persons,  who  were 
called,  riot  by  the  prisoner  in  his  defence, 
but  on  the  part  of  the  prosecution,  in  order 
to  show  that  the  boy  did  die  in  consequence 
of  the  treatment  he  had  received, — concurred 
in  st^ting^  that  the  treatment  he  had  received 
could  not  have  occasioned  his  death,  but  that 
he  died  of  some  natural  defect  in  his  frame, 
some  malady  affecting  the  heart  by  which  its 
functions  were  impeded. 

Under  these  circumstances,  the  case  was 
left  lo  the  jury ;  and  the  question  submitted 
to  them  was,  whether  the  ooy  did  or  did  not 
die  from  the  usago  he  had  received. — It  was 
left  to  the  jury,  not  by  Mr.  Justice  Le  Blanc, 
for  he  waa  not  the  judge  who  summed  up  the 
evidence,  but  by  the  lord  cliief  Baron,  and 
the  jury  were  of  opinion  that  the  boy  did  not 
die  of  the  cause  to  which  his  death  had  been 
attributed, — namely,  the  ill  treatment  he  had 
received  ;  but  that  he  died  in  omscouence  of 
a  natural  ioftrniity; — and  they  did  that, 
which  if  they  had  not  dune  tliey  would  have 
disgraced  themselves,— they  found  the  defen- 
dant not  guilty  of  having  murdered  the  boy, 
who,  they  said,  did  not  die  of  the  ill  treatment 
he  had  received. 

Another  rase  afterwards  came  on,  that  of 
William  Ctiapman,^  the  captain  of  a  slave- 
ahip; — he  liad  with  lum  on  Innrd  a  young 
man  of  the  name  of  llobcrt  Dunn,  and  he 
had  with  him  likewise  a  crew,  who,  on  the 
Coast  of  Africa,  mutinied,  left  his  ship,  and 
conducted  tliemselvcs  in  a  most  reprehensible 
manner. — Op  board  that  ship  was  a  doctor 
who  was  bound  by  his  duty  to  render  an  ac- 
count of  the  mortality  of  the  crew  and  slaves, 
at  the  first  pUce  at  which  he  arrived  in  the 
West  Indies.  The  voyage  was  performed  to 
Africa,  where  this  conduct  of  tne  crew  took 
places  by  which  they  forfeited  their  wa^es  ; 
the  captain  then  proceeded  to  the  west 
Indies,  and  landed  at  Dominica ;  he  then 
proceeded  m  Montserrat,  and  thence  his  des- 
tination was  home.    At  Montserrat  compUint 

*  An  account  of  this  case  will  be  found  in 
the  New  Ann.  Keg.  for  tlie  year  18(^— Prin- 
cipal Occurrences,  p.  13. 


was  made  against  him,  that  lie  had  murdered 
a  considerable  number  of  his  crew,  uue  of 
whom  was  Robert  t)uon.    The  doctor  was 
the  main  accuser ;  other  seamen  joined  in  the 
accusation ;   he  wai  taken  into  custody^  and 
sent  home  for  trial :  and  at  the  Admiralty- 
sessions  he  was  tried  on  the  evidence  of  the 
doctor,  and  of  those  men  who  were  accom- 
plices in  the  mutiny  in  which  the  doctor  had 
liccocoocerned :— I  should,  however,  observe, 
that  the  captain  had  been  driven  mure  tluin 
once  to  inflict  corporal  punishment  upon  this 
doctor  (not  a  very  usual  thing  with  respect  to 
persons  in  his  situation  on  hoard  ship),  and 
which  would  not  have  been  done  without  ex- 
treme necessity ; — the  doctor  and   his  asso- 
ciates gave  evidence  of  such  treatment  nf  the 
boy  as  perhaps  would  have  been  sufficient  to 
produce  deatn ;   and,  if  they  had  been  b^ 
licved,  there  was  no  doubt  that  Chapman 
oujght  to  have  been  found  EUihy.   But  against 
this,  there  was  the  fact  of  the  doctor  having 
given  in  at  Dominica  an  account  of  the  state 
of  the  crew,  in  which  he  stated  Dunn  ta 
have  died  on  the  voyage  of  a  natural  disorder ; 
in  which  he  staud  tnat  he  had  attende<l  him, 
and  in  which  he  also  stated  the  manner  in 
which  he  had  treated  him  uiidcr  that  disorder. 
It  was  in  proof,  likewise,  that  a  conversation 
had  passed  between  the  d9ctor  and  some  of 
the  mutinous  crew  to  this  eifisct :  "  Stick  Ui 
that — let  us  all  be  in  one  story,  and  our  wages 
will  be  safe." — It  was  in  evidence,  likewise, 
that  in  the  interval  between  the  doctor  luivmg 
given  his  account  (in  which  he  stated  that 
the  boy  had  died  a  natural  death )  and  his 
arrival  at  Montserrat,  he  had  luid  a  fircsh 
quarrel    with   the  oapiaiu,    had  sworn    he 
would    be  revenged,  and    declared  that  he 
had  given  him  enough :  meaning,  I  suppose, 
for  some  correction  the  captain  had  inflictca 
on  him. 

All  the  wttnessesagainsttheprisoner  had  been 
involved  in  this  transaction.  The  leamedjudge 
who  tried  the  case,— and  whose  great  learning 
is  only  to  be  equalled  by  the  distinctness  with 
which  he  puts  to  the  jurj^  circumstances  that 
ought  to  have  weight  on  either  side,  and  by  the 
humanity  tem|iered  with  firmness  and  a  re- 
spect for  the  laws  with  which  he  always  tries 
(and  with  which  every  British  judge  I  trust 
ever  will  try)  a  prisoner  for  a  crime  which 
affects  his  life,— stated  to  the  jury  these  cir^ 
cumstances.  He  told  them  that  if  they 
believed  the  witnesses,  the  efl'ect  of  their  tes- 
timony wu,  to  fix  upon  the  prisoner  the  crime 
of  murder ;  but  he  also  stated  to  them,  (and  lie 
would  have  been  the  monster  he  is  described, 
if  he  had  not  done  so)  the  character  and  con- 
duct of  the  witnesses ;— he  stated  what  had 
been  the  conduct  of  the  doctor ;  he  stated 
the  conversation  proved  to  liave  passed,  and 
upon  the  whole  ne  left  it  to  the  jury  to  say, 
wiiether,  under  tl*rse  circumstances,  they  did, 
or  did  not,  give  credit  to  the  witnesses : — if 
thev  did  give  credit  to  them,  he  told  them  to 
find  the  prisoner  guilty;  on  the  other  hand. 
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if  they  could  not  proceed  on  safe  ^roumls  in  i  trial  of  Bennett  for  the 

giving  credit  to  tliese  witnesses  against  a  man    with  respect  to  whom,  I  have  stated  to  you. 


cliargvd  with  a  crime  that  went  to  affect  his 
life,  it  would  be  their  duty  to  acquit  the  pri- 
soner. The  jury  considered  of  the  evidence, 
and,  after  some  time  add  reflectioni  brought 
in  a  venlict  of  not  guilty. 

I  think  if  I  were  to  depict  propriety  of  con- 
duct in  a  judge — if  I  were  to  dcscril>e  an  ob- 
ject of  imitation  for  one  in  whose  character  I 
was  most  deeply  interested,  and  by  the  imi- 
tation of  which  I  wished  he  bhould  recom- 
mend himself  to  public  esteem,  I  should 
tiraw  my  example  from  the  conduct  of  this 
le^irncd  jud^e  on  the  occasion  Xo  which  I 
alluile.  lie  tlid  not  shrink  from  the  duty  im- 
I'Obed  on  him — he  did  not  fail  to  state  to  the 
jury,  that  if  they  believed  these  witnesses,  if 
I  hey  conceived  they  had  ground  to  rely  on 
their  testimony,  the  prisoner  was  guilty ;  but 
he  also  did  tliat,  which  it  was  his  duty  as  an 
iuipurtial  judge  to  do,  he  pointed  out  the  facts 
proved  as  to  these  witnesses ;  he  represented 
what  the  evidence  was  that  afloctcd  their 
testimony;  he  did  not  himself  decide  what 
credit  was  due  to  them,  but  Icfl  it  to  that 
jury,  to  which  the  constitution  of  the  country 
liad  entrusted  it. 

I'hese  facts  having  been  sworn  to,  and  the 
jury  having  been  informed  from  the  bench 
that  the  pri>oner  was  guilty  if  the  evidence 
was  believed,  the  lcarne<l  judge  left  it  to 
the  jury  to  say  whether,  upon  such  testimony, 
they  did  or  did  not  believe  the  facts.  The  jury 
were  of  opinion,  that  tliey  could  not  consign 
:i  man  to  death  upon  the  evidence  of  such 
tusptrious  witnesses. 

(icntlenicn,  I  did  not  myself  atlciid  the 
trial,  but  it  was  atlcndul  by  a  learned  friend 
tit' mine,  the  solicitor-gtiKTuI  who  pruscculcd 
ft»r  tiir  cruwn  ;  and  I  knuw  he  was  perfectly 
s  itisiiul  with  the  vcrdicl  of  the  jury. — L'ndcr 
liirsc  circuiiiSLmccs,  and  fur  thi>  conduct 
wliich  I  have  correctly  slated  to  yon,  \vc  find 
lli.it  tiic  printer  and  thcpubiislicTuf  tliis  ncwb- 
piii>LTy  th(*  Independent  Whig,  have  thought 
til  to  Utter  the  most  b<andaIous  and  atrocious 
iil-cls  \\\v.'\\  the  conduct,  not  only  of  the 
liMrncd  judge  who  sunnncd  up  the  evidence, 
but  a!«o  of  the  jury  who  tried  and  acquitted 
till'  pri*i>ncr. 

'I'lu'  tirst  of  these  libels  which  it  will  be  my 
business  tu  state  to  yuu,  is  directed  against 
the  jury.  Vou  will  observe  that  one  of  the 
trials  took  place  in  the  month  of  December 
1t»()7,  and  the  other  took  place  in  the  January 
toilowint;.  On  the  17th  of  January  this  pa- 
j.inrra)>li  up'ptars; — it  is  only  one  of  the  libels 
found  in  the  paper  of  which  I  complain : — 
*'  lo  the  editor  of  the  Independent  Whig. — 
Mr ;  --liieiuulcsHons  you  invariably  makoto 
tlie  ('uMic,  iis  ciliiorof  the  Whig,  as  well  as 
under  the.  si;:iiature  of  Crito,  will,  I  hope, 
a.iinj.ite  vti'ir  j^en  on  the  ^ulject  of  the  late 
iii.ih  u>\-  iliiLC  murders;  the  I'ormer  one  for 
ifi«  unci,  \\>ieni.ilie,  gradual,  torturing  to 
ik\;lli,  a  pool  jjick  buy." — Now  that  was  the 


that  all  tlie  medical  penons,  who  were  called 
for  the  purpose  of  provmg  that  he  died  of  the 
treatment  he  received,  concurred  in  stating  tirat 
be  did  not  die  of  that  treatment.— The  libel 
then  goes  on,  "  But  the  last  eclipses  every 
thing  before- recorded.  Henceforth  away  with 
the  hitherto  popular  foolish  Erskinean  boast 
of  trial  by  jury ; — for  the  sake  of  injured 
humanity  let  us  have  no  more  of  these  boasts.'* 
^— So  far  as  to  the  general  attack  upon  the 
jury  who  acquitted  this  prisoner. — ^But  that 
18  not  enough — one  of  the  jury  is  after- 
wards held  up  to  the  public  detestation  by 
these  libellers  as  the  person  who  occasioned 
this  verdict.    "  It  is  reported  that  Mr.  De- 

Kuty  Thomas  Loveland,  of  Aldersgate-street, 
aker,  has  the  merit,  upon  this  occasion,  of 
havinc  chiefly  contributed  to  prevail  upon  the 
rest  of  the  jury  to  pronounce  the  verdict  of 
acquittal  which  has  astonished  every  indivi- 
dual. Your  language  is  mostly  nervous, 
strong,  and  forcibljr  energetic ;  pray,  for  the 
sake  of  injured  justice,  eiert  it  on  this  occa- 
sion with  full  force,  and  the  effect  will  be 
great— Your's  in  integrity,  Hitmanitas. — 
Jan.  13th,  1808.*' 

Gentlemen,  I  have  seen  inflammatory  pub- 
lications against  jurors,  who  brought  in  se- 
vere verdicts — the  humanity  of  the  people  of 
this  country  leads  them  sometimes  to  com- 
plain of  the  severity  even  of  justice  itself;  but 
It  was  reserved  for  the  authors  of  this  paper  to 
utter  such  scandalous  and  atrocious  libels 
against  a  jury,  who,  pursuing  the  dictates  of 
their  ron<>ciences  and  believing  that,  in  a  case 
which  affected  the  life  of  a  fellow-subject, 
they  could  not  send  him  to  an  ignominious 
death  upon  such  evidence  as  I  have  describ- 
ed— I  sav  it  was  reserved  for  these  libellers 
to  make  this  attack  upon  them,  and  to  re- 
proach them  for  their  humanity.  You  will 
perhaps  say,  "  no  one  will  believe  this  libel  ;** 
we,  who  heard  this  trial — we  who  know  how 
the  jury  conducted  themselves  —  we,  who 
were  wiuiesses  to  the  disgraceful  conduct  of 
those  who  gave  evidence  ror  the  prosecution 
—say,"  where  is  the  evilofallthis?  Who  will 
believe  it .'  No  one,  surely." — 13ul,  gentle- 
men, unfortunately,  all  who  read  the  libel 
were  not  present,  and  therefore  cannot  bear 
testimony  to  its  falsehood.  My  charge  is, 
that  these  libellers  have  first  misrepresented 
the  conduct  of  the  jury,  and  have  then  abused 
them  for  that  which  is  the  eftect  of  their  own 
misrepresentation.  Do  you  think  that  a  jury 
can  ever  be  prevailed  upon  to  do  that  which 
is  so  indispensably  necessary  for  the  public 
advantage,  il  their  conduct  is  to  he  arraigned 
publicly  m  this  manner  by  every  person  who 
shall  choose  to  be  dissatisAcd  wilh  their  ver- 
dict, or  who,  for  some  private  collateral  rea- 
son of  his  own,  shall  assume  an  authority  to 
misrepresent  the  grounds  upon  which  ihcy 
proceed  ?— What  is  it  that  has  supported  us  on 
the  elevated  Miuation on  which  we  stand?— 
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What  ii  it  tbat  secures  the  lives,  liberties,  and 
property  of  the  people  of  this  countr^  ? — 
What,  but  the  general  respect  which  is  paid  to 
the  law,  and  the  general  sense  which  prevails 
of  the  purity  of  the  administration  of  justice? 
— And  can  you  think  that  that  opinion  can 
any  longer  be  preserved  ?— Can  you  think  that 
the  character  of  juries  will  continue  to  be  con- 
templated as  it  Kas  been  ?— Can  you  think  that 
they  will  be  supported  in  that  strict  perform- 
ance of  their  duty,  which  has  hitherto  distin* 
guished  them— if  every  person  who  chooses 
to  raise  his  voice  against  a  verdict  pronounced 
on  the  best  principles,  may  with  impunity  send 
to  the  remotest  part  of  the  kingdom  such  li- 
bels as  these  P — It  seems  to  me  tliat  the  ob- 
ject of  such  publications  is,  to  terrify  juries 
and  to  render  them  fearful  of  the  consequences 
of  tlie  verdicts  they  may  give  —  to  render 
them  apprehensive  lest  they  may  give  dis- 
pleasure to  the  editor  of  a  newspaper,  and 
subject  themselves  to  his  future  libellous  ani- 
madversions. 

It  is  by  publications  of  this  sort  tliat  such 
persons  as  the  defendants  hope  to  keep  juries 
m  check;  and  bv  these  means,  to  become 
the  arbiters  of  those  cases  which  ought  to 
be  decided  by  juries  alone,  according  to  the 
operation  of  their  own  unbiassed  judgments. 
They  wish  to  create  in  the  minds  of  jurors 
a  fear  of  the  reproach  which  may  afterwards 
be  cast  upon  them  by  these  papers  so  dissemi- 
nated ;  and  (by  the  fear  of  that  reproach,  aris- 
ing in  their  mmds  at  a  time  when  they  ought 
to  be  weighing  the  merits  of  the  particular 
case  before  them)  to  force  them  to  consider 
how  their  verdict  will  be  spoken  of  in  the 
next  publication  of  the  Independent  Whig. 
It  is  for  you  to  say  whether  the  administra- 
tion of  justice  is  likely  to  be  promoted  by 
suffering  such  conduct  to  pass  with  impunity. 

I  have  stated  to  you  one  of  these  libels ;  I 
now  proceed  to  state  to  you  another,  which  I 
fmd  in  the  same  paper.  The  next  libel  is  ad- 
dressed, not  to  the  jury,  but  to  sir  Simon  le 
Blanc ;  and  I  have  alreadv  said,  and  I  again 
repeat,  that  the  object  of  the  publication  was, 
not  only  to  bring  the  jury  wno  decided,  but 
the  Icamefl  judge  who  presided,  into  contempt 
and  disgrace.  The  libel  I  am  now  about  to 
read  was  published  in  another  paper  on  the 
-84th  of  January,  t808.  It  is  in  these  terms, 
— ^  To  Sir  Simon  le  Blanc,  judge  of  the  high 
court  of  Admiralty. — My  loni ; — The  two  trials 
that  have  recently  taken  place  in  the  Court 
over  which  you  preside,  have  filled  the  whole 
country  with  inexpressible  astonishment  and 
alarm !  One  universal  sentiment  of  horror 
has  prevailed  throughout  the  land,  and  per- 
vaded the  bosom  of  every  individual  who  has 
penised  the  inhuman  and  dis|;usting  detail. 
The  fads  that  were  adduced  in  open  court, 
and  the  subsequent  verdict  of  the  jury,  have 
been  received  with  eeneral  surprise  and  in- 
dignation !  Two  brutal  ruffians  stand  convicted, 
on  the  best  and  clearest  evidence  that  could 
possibly  be  obtained,  viz.  that  of  the  whole 


ship's  crew  of  which  these  wretches  were  the 
captains,  of  having  perpetrated  the  most  foul 
and  inalicioiis  murders;  and  yet,  notwith- 
standing their  concurrent  testimony,  support- 
ed by  the  opinion  of  eminent  meaical  practi- 
tioners, are,  aAer  a  full  and  deliberate  investi- 
gation, acquitted  by  a  British  jury ! ! !''— Now 
let  me  pause  for  a  moment,  and  make  one  or 
two  observations  on  this  paragraph,  and  then 
let  me  ask  you,  whether  the  man  who  uttered 
this  libel  could  have  had  any  other  object 
than  that  of  pulling  down  the  whole  adminis- 
tration of  justly,  as  it  exists  in  U^is  country. 

I  have  stated  tne  circumstances  of  this  tnal : 
— I  have  stated  that  it  was  because  the  jury 
could  not  prevail  upon  themselves  to  give  cre- 
dit to  the  witnesses,  that  the  acquittal  took 
place ;  and  yet  the  man  who  writes  this  libel 
states  that  it  was  proved,  beyond  all  possibility 
of  doubt,  that  the  prisoner  was  guilty  of 
murder;  whereas  the  jury  did  not  find  that 
he  was  guilty  of  murder.  And  it  is  also  stated 
that  his  guilt  was  proved  by  unexceptionable 
witnesses,  when  at  the  same  time  it  was  on 
account  of  the  exceptionability  of  those  wit- 
nesses that  the  jury  acquitted  the  prisoner. 
Not  a  word  is  intimated  in  this  Hbei,  of  the 
circumstances  which  led  to  the  acquittal  of 
the  prisoner  ;  not  a  word  is  said  of  the  doubt 
cast  on  the  characters  of  the  witnesses ; — not 
a  word  of  the  concurrent'  testimony  of  the 
medical  persons  who  swore  that  the  man  did 
not  die  of  the  treatment  he  received : — this  li- 
beller only  so  far  adverts  to  it  as  is  necessary 
for  his  purpose,  lest  it  should  suggest  itself  to 
the  mind  of  tlie  reader  that  the  aeath  of  the 
party  did  not  arise  from  the  cause  to  which  it 
was  attributed.  lie  goes  on  to  state,  **  and  yet, 
notwithstanding  their  concurrent  testimony, 
supported  by  the  opinion  of  eminent  mediau 
practitioners,  they  are,  after  a  full  and  delibe- 
rate investigation,  acquitted  by  a  British  jury.'' 
— Now,  witn  respect  to  the  first  case,  the  evi- 
dence of  these  eminent  practitioners  was,  that 
the  man  did  not  die  of  the  treatment  he  had 
received ;  and,  in  the  second  case,  the  jury 
could  not  rely  on  the  testimony  of  the  witnesses. 
Is  it  possible  to  conceive  a  more  false  and  ma* 
lignant  libel  than  the  passage  which  I  have 
read  to  you,  both  against  the  learned  jud^ 
who  directed  the  jury,  and  the  jury  who,  in 
pursuance  of  his  directions,  properly  acquitted 
the  prisoner? 

But  let  me  proceed.  Tlie  libel  goes  on, 
^  To  what  cause  are  we  to  attribute  this  ex- 
cessive tenderness — this  criminal  moderation 
and  forbearance  ? — I  confess,  my  lord,  I 
scarcely  know  how  to  regulate  my  feelings,  or 
in  what  appropriate  terms  to  address  you  upon 
the  subject  —  my  trembling  pen  drops  from 
my  feeble  hand — I  am  overwhelmed  with 
sKame  and  confiision  —  my  swelling  heart 
throbs  within  my  indignant  nosom — ^ef  and 
resentment  alternately  depress  and  agitate  my 
troubled  mind,  and  render  me  almost  incapa- 
ble of  the  task  I  have  undertaken.— Bv  all 
the  tender  ties  of  mutual  sympathy  and  sa- 
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ic  of  EuoMni 


of  etan»]  iiulicc,  in  Iba 
..  JuoMnity,  mod  for  tM  mJu  of  tlut 
GomBj.  10  wbkb  you  Iwtc  tbc  boDMir  to  be- 
l«u  —  I  intptBtv  juur  loidihip  M  iwiM  iboM 
Tr^iful  praceediui,  voA  pune  upon  tbe 
fWii  vuiIkIi  tbtt  M*a  puMd."— Uere  u  tt 
picca  of  ad*in  to  hii  lordihip,  and  then  hg 
pes  on,  "  Be  »ot  dccaived,  not  lur  that  6al- 
Uiiiif  tiKtiun  lo  your  huL  ihat  tUM  hoiii- 
bla  and  alrocioua  acta  wiU  elude  the  inaiuruig 
0JC  of  puUk  obiemtioa,  or,  lika  the  fiaotuig 
liiMtli  ii  idle  niDMUT,  sua  sway  hulify  no- . 
tic«d  aad  MMeaibem  no  non  \  No,  mj 
liwd;  ttir  lava  md  conatitatian,  Iba  tribuBUt 
wd  juriifrwkDce  of  Engbod,  ban  ranitcd  4 
weuoduuUinaUnalhairdMlnicUoBi  Tho 
HagaaCbafUaDdUlloT  EUghUbavo  boa 
•lanalmdarcd  lueleuandabol'ubad.  Tbo 
lifMaod  pcnonal  lafe^  of  iodividuaU  ba*c 
baen  Bade  tha  wanton  aport  of  braUl  nalka, 
and  Ihc  efaiof  Mcurilj  bm  bal  bleavDi  of  our 
loiBaital  Airrcd— ibe  liial  bj  jurjr— hM  bwn 
Mrraitad  sad  deatrojad."— la  il  lo  ba  borac 
Utat  after  a  jiKjr  baa  goiM  tbroii|h  lbs  ninM 
dmjofnutdanagtMciKUButaaaeiofndi*- 
litiina  a  oaia  aa  Ibia  tent  ban  hain 
afWr  tbaj  ban  been  iMtraetad  bjy  om  of  Iba 
tt  jMnei  ofibe  land— ^w  ibur  ban 
»ad  UMf  ««Rlict  BccordiBB  to  loa  die- 


.UiKc<  Uiat  d 


Wat  of  their  oonwitncea  ii  it,  InT|  to  be 
borao—ia  it  Suiag  .ibat  tbej  tbautd  bo  held 
fcvtb  to  tbe  puUic  a*  men  «no  ban  peiiimd 
tbemiclvn  (— ai  nMr^  wbo  ban  batrajcd 
iha  inM  (he  cooalilution  hai  repoeed  in  tbcm  F 
1— a>  men  who  have  lurreDdcrad  aocrj  ihiog 
vababla  and  wertb  preaerving  ifi  tba  people 
of  RufUndT 

Geutlamcn,  I  cannot  argue  befare  you 
the  question  whether  tliil  paper  ii  a  libel.  If 
you  yuurwlvcB  do  not  at  once  feel  that  it  con- 
tains llie  iDutI  di!>gracerul  reproaches  againal 
the  juJ^B  anil  the  jury,  it  Ii  impussible  that 
any  aqjtiniciitii  of  mine  can  lead  you  to  that 
cooctuswn — the  mere  slaloineut  muil  be  suffi- 
cient to  oaviuce  yuu. 

tYS(iii  fact,  there  are  not  two  sen- 
do  not  coouin  a  libeij  "  Never 
•tronf;ly  arrest  tlie  public  at- 
tention thaji  llKise  of  Bennett  and  Chapman, 
and  uBver  did  the  verdicts  of  a  jury  cicite 
more  uoequivocel  marks  of  dis&atiifiictionand 
disgust."  *■  I  am  willing  to  believe  Ihat  both 
voor  lonUhin  and  the  jury  were  influenced 
by  the  aaiiable  ntotivm  of  humanity,  since  no 
otherwise  can  J  account  eiiher  for  yiur  cd»- 
eluding  observations,  or  their  extraotdinary 
verdict  But  never,  lurely,  was  this  pdlike 
allributc  eiarted  upon  noie  mistaken  prin- 
ciples, or  under  Ibsi  auspicious  circuoWtaQcet. 
Our  celebrated  betd  nes  justly  observed, 
'  Bteicy  but  otimlan,  pardoning  those  who 
kill.'  And,  if  the  punishment  of  the  mur- 
derer was  ioleodeil  lo  operate  u  an  effectual 
restraint,  and  a  salutary  eiwnple  lo  protect 
innocence  and  deter  the  wicked  from  tbe  per- 
pelraiion  of  a  simitar  offence — to  suffer  the 
guilty  iadividual  not  only  to  atcapa  wttb  im- 


jolved  Orom  all  lecrimiDalioa  aiid  cea- 
sur^  ii  certainly  to  encourage  tho  rcfothiof^ 
and  mcraaae  the  enuriuty,  of  the  criiDe." 

You  will  oboervB,  gentlemen,  that  this 
man  aasufflca  it  as  a  Tut,  that  these  per. 
Mu  ware  guilty  of  tba  mutdsri  j  tbal  not 
only  tbajuagcalicfbre  wbom  tbey  were  tried, 
but  tbe  jurtei  ware  satisSed  that  they  wera 
guilty  ofinurdar :  and  upon  that  grauDd  be 
arrajgu  tbo  nrdiet  which  sulhrea  them  to 
gp  6m.  It  oppeara  to  me,  that  it  is  impoo. 
adde  lot  languaae  to  coavey  any  iliiag  more 
dcaliuctivc  to  the  Mcurity  which  we  derive 
froin  tb«  mbitiiad  conduct  of  juries,  acting 
u  tbi|  htTC  alwajts  hitherto  done,  tlian  tho 
puUicatioB  of  such  a  libel  as  this  is. 

fib  (Baa  oa  and  says,  *■  I  shall  be  told,  that 
in  tbo  cun  of  Beonett  and  Cbapuian,  your 
lordilup  rnJhr  believed  the  defuaaoU  to  bn 
nutoecat,  and tbUthejury  were  not  salii&c<l 
■MrcQBKiacadof  tbttrpult,"  I  shall  be  tulU 
io!— Now  mark  hi*  answer— "It  will  there- 
fore ba  Mcaueij,  that  I  ibouU  carefulU  and 
impaitiallj  eumioa  into  the  allrKed  aod  pre- 
Mined  cauKi  of  their  acquittal,  and  cnier  « 
little  fully  into  tha  ^trticuUrs  of  the  case.— 
With  the  cbancteristic  freedom  of  a  British 
Milyeei,  permit  me  to  investigate  the  facts 
that  were  adducod  ■the  character  and  ttttw- 
lion  of  the  reapectiva  parties,  the  credibility 
of  ibe  witaeiK^  jour  lonlUup'a  conduding 
ibscrtatioBS,^aiM  the  coiuequeat  verdict  ut 


thejury.— It  U  an  awful,  a  dcHcatc,  and  aa 
importsiil  undertaking,  fur  it  concerni  the  life 
and  safe^  of  every  radividual. — Our  brave 
soldiers  and  leainen  are  moat  nulerially  in- 
terested in  tbe  decision,"  ^VIlal  I  was  ii  aa 
otiject  to  this  writer  to  point  out  lo  the  sol- 
diers and  seacnen,  that  (hey  | 
lo  be  diuatisficd  with  this  t<  . 
cecdi— "  a  subject  of  this  nature  oii^il  ooi  to 
belizhiiy  tresteJurhutil)  di&misscd."— N'uw 
mark  the  contrivance  of  this  hbellir — After 
having  uttered  the  most  virulent  invectivus 
against  the  judge  and  the  jury,  llieir  defence 
suggest!  itself  to  the  minu  of  liie  aultioi  of 
this  libel ; — Your  minds  will  probubly  sunjest 
it  to  you  : — You  will  say,  you  do  not  beiievo 
these  persons  were  guilty. — Uul,  says  this 
libeller  "  I  will  deprive  ynu  of  Ihat  de- 
fence : — it  shall  be  my  buuneaa  tu  puiot  out, 
that  it  cannot  be  supporled,"  and  with  Ihtit 
view  he  goes  on  to  say — "  I  must  thcrclbre 
trouble  your  lordship  again  on  these  poiois^ 
and  by  a  brief  uialysis  of  facts,  and  a  compa' 
rison  of  tbe  law  of  evidence,  as  bithcilo  esior 
blished  in  our  public  ttibunals,  with  the  doc- 
triaca  recently userlcd  at  the  above  trials,  shall 
endcavonrto  (bow,  that  iftbc  latter  beieceived 
and  admitted  u  a  rule  of  practice,  aod  a 
masim  of  English  jurisprudence,  it  will  in  fu- 
ture be  utterly  inipnsiible  to  produce  legal 
and  substantial  proofs  of  guilt,  or  procure  Uw 
cooviclion  of  amuiderer  or  an  u»sslo  :" — 
Wbal  is  this  but  to  soy,  that  the  learned ^uilge 
aad  tbo  jury  have  proceeded  upon  principlei^ 
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which,  if  followed  up,  would  render  it  impoa-. 
gibic  heretftet  to  convict  a  murderer  or  as- 
sassin ? 

Gentlemen,  do  I  not  waste  my  words,  in 
stating  to  you  this  most  atrocious  libel  upon 
the  narsons  auinst  whom  it  is  diMcled ! — I 
tliink,  consioeriivg  the  facts  which  I  have 
slated  to  you  ^considering  the  repetition  of 
ttiese  ieiputatioos— the  multiplying  of  them : 
— first  attacking  the  ju^  then  attackiHi  the 

judge : 1  ssys   considering  these  things, 

a  deliberate  purp<i8e  to  arraign  the  general  ao- 
rainistration  of  justice  m  this  country  is  made 
msniftst.  -Dot  (est  this  purpose  should  not  be 
sufficiently  answered  bv  these  two  lil>els  whiob 
I  have  stated  to  yon,  they  are  fo)k>wed  up  bya 
third.  The  last  I  read  to  you,  was  the  libel 
upon  Mr.  Justice  J^  Blanc:  the  neit  is  di- 
rected against  the  gentlemen  of  Ihejury,  and 
you  will  not  fail  to  observe  how  their  conduct 
IS  spoken  of.  The  libel  upon  the  jury  begins 
thus: 

^  To  the  Genllomen  of  the  Jury,  at  the  late 
trial  of  captain  Chapman.— Genthmien,  whon 
public  indignation  is  excited  at  the  conduct  Of 
an  inhuman  individual,  when  the  horrid  acts 
of  that  individual  are  substantiated  by  the 
clearest  concurring  testimony,  the  plain  steps 
that  a  jury  have  to  pumie,  is  to  folbw  the  na- 
tural instinct  of  their  hearts  and  understand- 
ings, and  by  deciding  in  conformity,  they  ttill 
keep  elevzued  the  opinion  of  the  impartial 
and  retributive  mode— trial  by  jury.  But  wben, 
eontnry  to  all  expectation,  their  decisions 
give  liberty  to  aueh  inhuman  monsters;  when 
they  seeromyly  set  at  defkmce  the  clamorous 
calls  of  justice  and  humanity,  the  public  in* 
dignation,  thoagh  doubtless  unavaiuog,  can- 
not be  altogether  overwhdmed  by  the  impe- 
tuous torrent  ofjudicial  corruption."— Imput- 
ing, therefore,  to  the  jury,  that  their  verdict 
was  founded  on  judicial  corruption.— Then  he 
says,  **  It  is  on  you,  gentlemen,  at  this  mo- 
ment the  eyes  of  thousands  are  fixed  with 
suspicion; — ^vnu  are  called  upon  to  explain 
and  snatch  from  reality  the  more  than  vi- 
sionary aspect  of  approaching  tyranny.  If,  in 
the  impartial  summing  up  of  the  horrid  mat- 
ter brought  forth,  you  were  told  to  weigh  well 
the  proMbility  of  the  evidencc,*if  you  were 
emphatically  told  to  consider,  if,  under  all  the 
circumstances,  whether  the  prisoner  ought 
not  to  be  entitled  to  his  acquittal ;  yet  still, 
Britons  actuated  alone  by  a  thirst  of  public 
justice^mcn  appealing  to  their  own  hearts  for 
decision,  whose  very  souls  might  be  supposed 
to  be  convulsed  with  gathering  indignation, 
were  sworn  to  decide  impartially  and  without 
influence. 

"  I  am  willing  to  suppose,  gentlemen,  that 
you  are  possessed  of  common  capacities,  and, 
as  being  Englishmen,  of  hearts  flowing  with 
commiseration  and  numanity : — it  required 
no  imbibed  knowledge  to  form  a  decision  in 
this  case;  the  circumstances  flash  conviction 
to  themlnd^f  the  meanest  individuid.— Good 
God!  what  then  instigated  you?     Lrt  the 


pi^licknow  your  motives,  and  wipe  away  tha^ 
otherwise  irretrievable  stigma  which  you  have 
attached  to  your  own  names,  and  to  the  di»« 
tiributive  joatice  of  our  country.  If,  when  tho 
agonizinr  groans  of  the  tortured  victim  con- 
gealed the  blood  flowing  round  the  allocked 
heart  of  e«ei3r  beholder :— if,  at  a  sipeciacje  so 
horrid,  even  the  s^va^  African  could  weep; 
the  vcQr  souls  of  a  humane  British  jury  oi^t 
to  have  mehed  into  more  than  iodividiia^ 
oommiseration ; — their  just  verdict  ought  U^ 
have  expunged  from  nature  the  culprit,  whose^ 
acts  render  hipn  immortally  inhuman :— if, 
when  the  victim's  soul  was  ready  to  qnit  ita 
lacerated  boundary,  a  solitary  consolation^ 
could  have  invicorated  its  flight,  it  was  that 
retribution  wouW  overtake  tte  atoftslsr;  that 
the  peopitious  bnfl«e»  which  wafied  to  his  na- 
tive laod  the  heart-rending  talc,  would  secure 
to  hii  departed  soul  vengeance  and  repose. — 
To  you,  gentlemeeL  with  his  laat  departed 
groan,  he  commtlteo^  while  bone  cact  a  mo- 
mentaij  smile  on  his  visege,  nis  individual 
cause  and  the  cause  oF  humanity.'' 

Ue  concludes  in  this  manner :  ^  I  app^l 
then  to  a  discesning  public; — eventovour 
own  hearts  will  I  apipeal»  whether  you  have 
done  your  duty  as  Englishmen,  as  jurymen. 
—I  here  pause — ^I  fanqy  J  see  the  blueh  of 
conscious  ercor  and  unworthiness  overspread 
your  cheeks.  Do  then,  I  coi^ure  you — if  vou 
value  jnour  reputatioui^  if  you  wish  the  public 
I  to  believe  that  you  acted  umnQucncedyrgive 
one  solitary  reason*  wtj,  with  a  unanimous 
voice,  you  did  not  pronounce  the  merited  word 
— 4uiliy  I  guilty  !•» 

Such  are  the  three  libela  for  which  the  de- 
feodanta  are  this  day  caHed  upon  to  answer 
before  you.  I  state  to  you  (as  I  do  tnost 
firmly  believe  to  be  tbe  fiwi)  that  the 
object  of  tliese  pubUcatiooB  wiaa-to  bring  Ae 
justice  of  the  country  into  dii^raee  and  aur^i 
pute,  by  traducing  and  viliCfingtbeoharactefla 
of  those  chiefly  concerned  m  ue  admioietni^ 
tion  of  it.  The  means  used  are-— misrepre- 
senting the  facts  that  took  phwe,  suppressiii£ 
all  the  facta  that  produced  the  verdict  (whicB 
I  say  was  justty  given),  and  then  holding  up 
the  jiK^ea  who  presided  at  these  trials,  amfr 
thejuriee  who  found  these  veidicti,  asot^ta 
of  universal  public  detestation ;  stating  to  tlie 
world  tliat,  being  convinced  in  their  owft 
minds  that  the  prisoners  were  guilty  of  tlie 
foulest  murders,  they  liad  neveruelets,  from 
corrupt  and  wicked  motives,  from  something 
which  was  kept  back,  and  which  influenced 
their  minds  and  biassed  their  judgments,  be- 
trayed  their  duties,  violated  the  justice  of  the 
oountiy,  and  buely  and  corruptly  acquitted 
those  whoee  they  oi^ht  to  have  condemned. 

.  That  these  are  libels  is  evident,  upon  Uie 
mere  itatement  of  them.  If  you  do  not  at 
once  think  lo,  it  wouklbe  in  vain  for  me  to  say 
a  word.  Yon  have  only  to  say.  whether  the 
fact  of  publication  be  or  be  not  Drought  home 
to  the  defendants ;— that  fact  will  be  proved  to 
you  by  the  clearest  evidence.  I  do  not  expect 
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to  bear  from  the  lewned  gentleoun  who  ^>- 
|ieut  u  eouaiel  Tor  Iheie  pMliet,  tny  argu- 
mttDti  to  >how  ihat  their  publicaltoai  we  not 
libelloui.  ir  he  shouM  venture  to  uM  wj 
nch,  I  ahill  have  an  opportunilj  hereafter  or 
replying  to  them. 

J»to6  Hmrvey  (worn.— Exanuned  b]P 

Hr.  Omrnm,. 

Dkl  yon  see  the  certified  copy  of  the  aiH- 

da* it  maile  bj  the  defendant*,  and  filed  at  the 

Stamp-office,  ligncd  by  the  coraminioiien  of 

■tampvF— Yet. 

Mr.    C>m».— By    act   of   parliamenl* 
this  affidavit  ii  made  evidence  of  the  fact  of 
the  putiei  being  printer  and  proprietor. 
The  affidavit  wai  put  in  and  read.      It  ajK 
peered  to  be  duly  signed  by  the  eommii- 
aiooen   of  Stamps.      It  appeared  by  it 
thai  John  Harriott  Hart,  otNo.  S3,  war- 
wick'court  «u  the  printer,  and  Henry 
White, of  Park-plsce,  Islington,  was  pro- 
prietor, of  the  nenipaper  called  the  Inde- 
pendent Whig. 
Btnry  W*l*yn  Saven  was  called,  and  put 
in  the  papers  in  which  the  libels  were  in- 
serted.   It  appeared,  that  the  newsnper 
of  the  irtb    of  January  contained  the 
letter  to  tlie  editor  of  the  Independent 
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Whig  fiist  stated  by  the  attorney- gene, 
ral,  and  that  the  paper  of  the  Mth  of  Ja- 
nuary, contuned  tne  two  other  letters. 


the  one  addres>ed  to  sir  Simon  Le  Blanc, 
and  tbe  other  addressed  to  the  jury. 
A  copy  of  the  record  was  then  read  by  Mr. 
Lowlcn,  and  while  it  was  rtiiding,  Mr. 
Adolphus,  the  defenilant'i  counsel,  pe- 
rused the  original  lecutd,   in  order  lo  see 

Mr.  Adolphvi,  at  the  rf^ading  of  a  certain 
passage  in  which  the  word  "criminal"  occur- 
red, observed,  that  in  the  origioal  it  was 
"  crimnial." 

—I  dare  say,  Mr.  Adol- 

Mr.  Adolphm. — No,  my  lord,  I  read  it 
"crironiat"  If  I  were  to  guess  what  it  might 
to  be,  I  itiould  say  it  was"  criminal ;''  but,  if 
I  were  to  read  as  it  is,  I  should  say  it  was 
"  crimnial." 

Mr.  Jiatice  GrMC [having  loohed  at  tbe  re- 
cord]— I  think  it  is "  criminal,"  and  I  dare  say 
hinic 


Hr.  Altor%g/  Ctnertl, — There  is  no  *  in 
the  original  paper,  and  we  have  only  profeaMd 
to  follow  it  in  the  record. 


the  jury  wilt  think  si 


a  say  j. 

Tiber  III    perpendicular 

n  nothing  else  Ihan^the 


[The  objection  was  over-ruled.] 

Upon  readingaMibsequeot  part  of  there 

it  appeared  that  the  word  "  indivic 

WIS  wiihout  the  initial  "  i,"and  j 

"  ndividual." 


Stat.  SB,  Geo.  3, 1 
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Hr.  Henry  Walwy*  Rattn  was  again  called, 
and   pruduced   the  patent  by  which    sir 
Bimon  Le  Blanc  was  appointed  one  of  the 
judges  of  his  majesty's  court  of  King's- 
heocb,  end  which  was  dated  the  sih  of 
June,  in  tbe  30th  year  of  George  Srd. 
Ur.  H.  W.  Rmvtti  oiamiDed  by  Mr.  Garrami. 
Have  you  eiamioed  the  record  of  the  ac- 
quittal s  of  ticnne  it  and  Chapman  f — Yea. 

Where  did  you  eiamine  them?— In  the 
office  of  Mr.  Sttelton,  the  clerk  of  tbe  Adnu- 
taity  ■etsioQi. 

Mr.  JS.  W.  Raven  cross. examined  by 
Mr.  .Uo^Ki. 
Uow  did  you   enroine  Ihem! — By  hav- 
ing the'reoMxh  read  to  me,  and  then  hav- 
ing the  copies  read,  and  looking  at  the  record 
njself. 

Clmtltt  Jona  sworn.— Examined  by 
Ur.  AltarJity  General. 
Hr.  Attonty  GeaerdL— We  call  this  nil- 
nets  only  \o  prove  that  Ekkman,  fur  the 
laurrier  of  whom  Thomas  Bennett  was  tried, 
was*  boy,'  at  we  have  atated  the  fact  to  be 
» in  the  information. 

You  were  present  at  tbe  trialof  Bennett  fijr 
the  murder ofRickmanf— Yes. 

He  was   charged   with  killing  a  boyf — 
—Yes. 
Hickman  was  a  boy  F— Ye^  a  boy  about 
j  fourieen  or  fillecn  years  of  age. 

Mr,  Atlorntf  General. — That  is  our  case  on 
the  partof  the  prosecution. 

Mr.  Ailolphiu.—The  publication  of  the  tibe) 
in  London  is  not  proved. 
'  Mr.  Allornei/  Genera/.- The  evidence  of 
;  the  publication  is  the  nnid:ivii.  By  tlii: 
j  act  of  parliament,  the  atlidavll  is  evidence 
of  all    the    fucts     it   conUins,    and     news- 

EBpers  have  been  produced,  purporting  lo  havo 
een  p::hliahcd  at  the  place  where  the  affida- 
I  vit  slates.  [The  learned  grntlcinan  Ihcn  read 
the  clauses  in  the  .ict  o(  p^tVmmeal,  by  which 
'  the  affidavit  filed  by  Ibc  printer  and  pub- 
lisher at  the  Stamp-office,  and  the  prudiic- 
,  tiuntif  the,  newspaper  containing  the  libcl-i, 
was  made  evidence  of  the  fact  of  publicaliuu.] 
Hr.  .4i^Am.— That  act  only  says  that  it 
shall  not  be  necessary  lo  carry  llie  proof  of 
the  publication  to  Ihe  very  house  where  the 
delendant  resides. 

Mr.  Justice  Gr«r.— It  says  that  the  atK- 
davit  and  a  copy  of  (lie  newspaper  shall  be 
evidence  of  the  fact  of  publication  by  these 
parties.   Tlie  act  was  made  fur  this  vety  pur- 


1160] 


ma  Henry  White  for  Libeh. 


A.  D.  1808. 


[1170 


Mr.  AMphm. — ^I  was  aware  oflhe  act,  bift 
I  did  not  tbink  it  went  so  far. 

Mr.  Justice  Grose.— The  act  was  made  to 
obviate  this  very  difficulty. 

Mr.  AUonaetf  Generals — ^Tbe  paper  itself  is 
evidence  of  the  fact  of  publication. 

Mr.  Justice  Grme. — ^The  act  makes  the 
production  of  the  affidavit  and  a  cop}'  uf  the 
newspaper,  evidence  of  publication  by  the 
printer  and  proprietor. 

DEFENCE. 

Mr.  Adolphut. — Gentlemen  of  the  Jury; 
—On  behalt  of  the  defendants,  who  are  now 
on  their  trial,  I  ri^e  to  address  ^nu  with 
uncommon  anxiety  ;  for,  in  proportion  as  the 
crime  with  which  they  arc  charged  is  of  the 
deepest  magnitude— in  proportion  as  the  \\M 
attnbuled  to  them  and  the  facts  it  contains 
arc  of  singular  atrocity — so  much  the  more 
difficult  is  my  task  :— the  greater  the  impres- 
sion which  Che  arguments  of  the  attorney  ge- 
neral have  made  upon  your  minds  (and  I  can 
hardly  suppose  that  they  have  not  made  an 
impression)  so  much  the  more  diffiailty 
have  I  in  performing  the  duty  I  have  under- 
taken. 

Gentlemen,  whatever  intention  may  be  at- 
tributed to  the  author  of  these  publications,  I 
am  solemnly  persuaded  that  in  neither  of 
them  was  he  actuated  by  the  motives  which 
are  imputed  to  him  in  the  information.^-! 
roaintam  that  in  no  degree  are  they  calculated 
to  produce  all,  or  any,  or  one,  of  the  effects 
stated  by  the  attorney-general.  I  am  so  fully 
persuaded  of  this,  that  although  some  of  the 
words  and  expressions  in  this  printed  paper 
may  not  be  such  as  a  person  would  have  used 
if  he  had  been  wnting  coolly  in  his  study 
— though  they  may  not  be  words  and  expres- 
sions such  as  the  attorney-general  himself 
would  have  used — still  I  maintain  they 
are  surh  as  any  man,  feeling  warmly  upon  the 
subject,  might  have  adopted,  and  yet,  at 
the  same  tmic,  have  considered  that  he 
was  expressing  himself  with  decency  and  pro- 
priety concerning  the  trials  to  which  they 
referred. 

I  do  not  know  that  it  is  meant  to  be  as- 
serted, that  in  any  court  of  justice  in  this  coun- 
trv  there  is  any  charter  or  peculiar  privilege 
which  exempts  their  proce^ings  from  anim- 
adversion, provided  such  animadversion  is 
conducted  with  temperance  and  decency.  I 
do  not  know  that  it  has  ever  been  laid  down 
by  any  authority  competent  so  to  do,  that 
when  a  judge  has  summed  up  the  evidence, 
and  has  given  his  opinion  to  the  jury,  and  the 
jm-y  have  given  their  verdict — 1  say,  I  do  not 
know  that  it  was  ever  laid  down  to  be  the  law 
of  the  land,  that  no  man  should  utter  a  single 
syllable  with  respect  to  the  decision — that  no 
man  should  comment  upon  the  verdict,  and 
the  principles  upon  which  it  might  have 
been  siven.  If  I  am  to  hear  this  to-day,  I 
shall  near  a  new  principle  of  law,  and  one 
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which,  in  my  opinion,  will  degrade  the  jm-i^- 
!  pnidence  of  this  country  much  more  than  the 
publications  which  are  the  subject  of  the  pre- 
sent prosecution :  for,  the  system  whlcn  is 
placed  out  of  the  reach  of  incimry,  is  ipto facto 
denounced  as  too  bad  to  be  mquired  into.  If 
once  it  be  said  that  the  verdicts  of  juries  are 
not  open  to  be  investigated  in  print,  then  ju- 
ries have  a  charter  and  sanction  to  do  wrong, 
and  to  violate  their  oaths  with  impunity.  If 
such  a  doctrine  were  once  to  be  estahlished« 
the  boasted  right  of  trial  by  jury  would  be  cff 
no  avail  to  the  subjects  of  this  kingdom ^^ 
there  would  "be  no  dijtcrencc  between  the  tnstl' 
by  jury  and  the  solemn  farce  acted  by  the  in- 
niiisitiun  of  Spain,  or  by  the  secret  court  df 
Westphalia,  wlierc  an  arbitrary  atithorlty  in 
established,  and  where  it  is  impossible  for 
any  man  to  hold  either  his  life  or  his  property 
in  any  thing  like  security,  because  the  sea- 
fence  lif  the  judges,  and  the  evidence  on  which 
ft  is  founded,  cannot  possibly  be  examined. 
When  I  say  this  will  be  a  new  system  to  roe^ 
I  say  it  on  serious  grounds ;  I  say  it  after  mucp 
observation,  and  consideration  of  the  subject. 
We  know  that -from  the  earliest  time  of  public 
trials  in  this  cotintry,  but  particularly  since 
tlie  art  of  printing  was  invented,  all  cases 
that  have  greatly  interested  the  public  mind 
bave  been  submitted  to  the  press,  and  those 
who  have  felt  warmly  upon  tlie  subjects  of 
them  have  been  in  the  habit  of  stating  to  the 
public  the  opinions  they  entertained.  This 
has,  in  fact,  been  the  case  with  respect  to 
every  trial  of  any  importance  since  the  British 
constitution  has  existed.  The  circumstances  of 
every  case  of  interest  to  the  public  have  been 
uniformly  discussed  through  the  medium  of 
the  press.  Pamphlets  upon  pamphlets  have 
appeared  in  every  instance ;  and  yet  it  has 
never  been  thought  proper  for  the  attorney- 
general  to  interfere  and  prosecute  such  publi- 
cations, as  tending  to  destroy  the  trial  by  jury 
and  subvert  the  justice  of  the  country,  as 
tending  to  produce  the  effect  predicated  of 
these  publications  on  the  face  of  the  record—- 
namely,  that  they  are  calculated  to  bring  the 
laws  into  contempt,  and  to  degrade  the  adml* 
nistration  of  justice,  and  substitute  something 
in  the  room  of  the  laws  that  might  be  more 
suited  to  the  views  of  the  writer,  tut  more  de- 
trimental to  the  public. 

I  say,  that  if  any  man  can  be  wicked 
enough  to  wish  to  destroy  the  trial  by  jury, 
whatever  he  might  substitute  in  its  stead, 
must  be  so  inferior  to  what  he  would  have 
destroyed,  that  I  should  devote  such  a  mon* 
sler  to  all  the  punishment  that  could  be  in- 
flicted on  him — njid  among  the  lamentations 
I  should  make,  the  first  would  be,  tliat  the 
arm  of  the  law  could  not  strike  a  severer  blow 
than  it  can  in  consequence  of  your  verdict 
this  day. — As  you  have  heard  these  publica- 
tions read,  I  put  it  to  every  one  of  you,  most 
solemnly,  whether  the  writer  of  these  napers 
does  not  evidently  profess  a  strong  and  deep- 
rooted  respect  for  the  trial  by  jury ;  and  whe- 
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thcr  any  thing  more  appears  than  that  upon 
two  occatbns,  on  which  the  writer  conceived 
the  trial  by  jury  had  been  invaded  and  broken 
in  upon,  he  has  simply  eierted  his  endeavours 
to  tbow  that  a  different  result  ought  to  have 
taken  place. 

What  tlicn  does  all  this  charge  of  an  at^ 
tempt  to  overturn  the  trial  by  jury  mean  ?  It 
comes  to  this:  that  he  wanted  to  render  the 
trial  bj  iury  more  pure  ami  perfect,  for  the 
beneficial  administration  of  the  law ;  and 
tberafora  hit  aaki  that  be  wanted  to  overturn 
It  iU  bu  made  an  appeal,  not,  perhaps, 
in  tbe  words  you  would  have  chosen^ — he  has 
Dot  clotlied  hu  ideas  in  tbe  words,  which, 
perhaps,  tbe  attoraey-general  would  liave 
adopted;  but  he  has  represented  them,  from  tin 
iHMlBSt  and  fenuina  feelings  of  indignation 
mt  bis  supposmg  there  was  an  improper  in- 
fliMDce  on  the  minds  of  twelve  men  impanel- 
led assurors  upon  two  difierentoocasions— both 
oecasions  of  great  interest  and  enormity ;  and 
tboi  because  the  trials  had  terminated  in  a  way 
which  he  thought  unjust,  he  warned  the  jury 
to  reflect  <m  their  conduct;  to  slate  whether 
anv  individual,  by  overbearing  influence,  had 
induced  them  to  swerve  from  the  truth  and  their 
duty,  and  to  repent  and  bring  back  the  trial  by 
jury  to  a  state  of  greater  perfection,  but  by  no 
means  to  overturn  it.  He  states  that  the 
trial  by  jury  is  the  most  invaluable  blessing 
of  Britons,  and  he  desires  them  not  to  suffer 
it  to  degenerate  from  the  pure  state  in  which 
it  was  delivered  to  us  by  the  immortal  Alfred — 
to  restore  it  to  its  true  character,  and  not  to 
auffcr  it  to  exist  only  as  the  toast  of  a  tavern, 
or  the  inulto  of  an  hour. 

When  a  man  endeavours  to  find  every  ex- 
cuse for  a  vcniict  which  he  considers  wrong 
— when  he  dues  not  impute  corruption — when 
Lc  imputes  only  misrepresentation  and  a  mis- 
taken sense  ot  humanity — in  short  wiien  he 
imputes  every  thing  but  an  intention  to  do 
wrong — can  it  be  said  that  he  is  attempt- 
ing to  overturn  the  trial  by  jury  ?  Can 
he  be  said  to  be  endeavouring  to  brin^  the 
laws  into  contempt,  by  cautioning  the  jury, 
when  a  case  similar  to  the  one  he  is  advert- 
ing to  comes  before  them,  not    to  be  too 


case  of  Dennett :  upon  tbe  evidence  laid  before 
p>vernment  in  both  cases, government  thoueht 
It  necessary  to  send  the  attoroey-generaror 
solicitor- general  to  bring  these  men,  Bennett 
and  Chapman,  to  their  trials.  There  were 
upon  theevidence  grounds  enough  to  induce  go- 
vernment, to  institute  an  inquiry  as  to  these 
men,  and  to  bring  them  to  their  trials  before  a 
juiy  of  tlieir  country. 

What  turned  out  in  proof  is  perhaps  not  in 
your  memory — ^I  shall  venture  to  state  it. 
Tlie  person,  whom  Bennett  was  charged  with 
having  murdered,  was  a  noor  child,  who  was 
taken  on  board  a  ship,  nound,  I  believe,  to 
Smyrna ;  however,  bound  outward.  He  was 
in  a  very  imperfect  state  of  healtli,  but  not 
in  n  state  that  threatened  any  bad  conse- 
quences. Tlie  captain  of  this  ship  took  an 
unaccountable  aversion  to  thu  unfortunate 
boy:  he  beat  him  unmercifullv;  he  made 
him  remain  on  the  deck  day  and  night,  witli- 
out  a  rag  to  cover  him ;  hie  stript  nim  stark 
naked,  and  placed  him  in  a  tub,  which  had 
been  occupied  by  a  pig ;  be  held  him  up,  and 
then  plunged  him  down  asain  in  the  most 
brutal  manner;  he  repeatedly  beat  him,  and, 
in  addition  to  this  usage^  he  deprived  him 
of  his  natural  food.  The  mate  remonstrated 
with  him,  and  told  him,  he  would  be  the 
death  of  tbe  boy.  Tbe  answer  was,  **  do 
you  take  him,  and  I  will  give  him  up  to 
you."  The  captain  went  on  with  his  cruelty 
to  the  last  moment  of  his  life.  Ue  sent  him 
up  to  the  main-top,  naked  as  he  was,  and 
there  the  poor  child  died  by  the  excess  of 
cruelty  inflicted  upon  him.  The  topic  urged 
bv  way  uf  defence  was,  that  the  poor  boy  was 
bluvenly  and  dirty;  that  he  had  a  scorbutic 
complaint ;  that  he  was  indolent ;  and  that 
he,  the  captain,  knew  no  other  way  to  bring 
liim  to  a  different  course  of  life  than  the  man- 
ner in  which  he  had  treated  him.  But,  gen- 
tlemen, there  is  more  than  this :  it  is  proved 
that  he  knew  he  was  doing  wron^ ;  for,  when 
a  king's  ship  was  aloneside,  and  the  officers 
were  coming  on  board  his  ship,  he  said, 
'*  put  that  boy's  jacket  on;  I  should  not  like 
the  uflicers  of  a  king's  ship  to  see  that  I  had 
a  naked  boy  on  board."    The  clothes  were  ac- 


humane — not  to  he  too  readily  yielding,  even  |  cordingly  put  upon  the  boy,  and  afterwards 
to  the  opinion  of  a  judge  on  such  an  occasion,  :  taken  off^  again. — When  the  men  and 
but  to  exercise  their  constitutional  privilege,  j  officers  were  gone  away,  the  poor  lad  was 
to  consult  their  own  honest  feelings,  and  to  I  strip}>ed  and  keptstark  naked  as  before.  Were 
bring  in  such  a  verdict  as  emanates  tVom  those  |  not  these  facts  such  as  to  generate  a  univer- 
feelings,  and  not  from  tlie  influence  or  dicta-  i  sal  desire  and  reason  for  an  inquiry  in  the 
tion  of  any  person  whatever? — The  trials  j  minds  of  the  public,  and  to  ask  for  something 
that  occasioncil  the  pnblicaiion  of  these  pa-  |  like  animadversion  upon  such  a  trial  as  these 
pers,  and  the  nature  of  which  the  attorney-  |  men  had  received  who  had  been  found  not 

general  opened,  certainly   do,  as  they  have  {  guilty,  only  because  the  acts  they  were  proved 
ecu  published  to  the  world,  wear  a  very  dif-  '  to    have     committed    were    not    such    as 


fcrent  aspect  and  appearance  from  the  colour 
ing  whicn  Uie  attorney- general  has  given  to 
Ihem.  The  attorney-general  will  forgive  me 
for  saying  this ;  he  is  one  of  the  last  persons 
to  whom  I  would  wish  to  give  offence  ;  but, 
in  order  to  show  the  correctness  of  the  obser- 


immediately  to  have  produced  death,  but 
produced  it  by  lingering  degrees?  That  such 
was  the  case  is  proved  upon  the  evidence.  It 
is  in  proof  by  two  foreign  soldiers,  catholics 
who  were  produced  and  sworn  on  the  cross 
with  all  the  ceremonies  and  formalities  of  the 


vaiiou  I  have  made,  I  will  first  advert  to  the  j  Romish  religioni  that,  after  the  boy*8  death  ^ 
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our  bieuedSa*u>ur  when  he  wu  taken  from 
the  crou. 

Ur.  Juilice  Onue. —  How  can  this  be 
proveil  t  We  sboutd  be  subverting  the  very 
louDdaiioD  of  the  law,  ir  we  were  to  ■uffer 
the  Btidenca  upon  the  trial  to  which  you  are 
referring  to  be  repeated.  And  a*  theae  faeli 
cannot  M  inquired  into,  thcT  consequently 
cannot  be  stated.  The  vecdieta  on  those 
trills  remain  for  ever  as  they  were  pro- 
nounced, and  the  Dropriety  and  justice  of 
tbero  cannot  be  triea  incidcaially. 

Hr.  Adolphiu. — The  attorney -general  took 
a  review  or  them  in  his  opening  speech.  I 
am  speaking  of  what  appears  on  the  publica- 
tion of  these  trials,  in  order  to  show  that  the 
animadveraions  of  the  defendants  were  pro- 
per. The  accouDi  of  the  trial,  from  which  I 
state  the  facts,  is  taken  by  the  licensed  re- 
porter of  the  Old-Bailey. 

Mr.  Justice  Grate. — That  might  be  an  argti> 
raent  in  mitigation  of  punishment,  ifitwere 
well-founded;  but  I  cannot  hear  it  stated  in 
this  way,  because  yun  are  here  to  argue 
merely  that  the  defendants  have  not  been 
guilty  of  a  libeL 


of  producing  on  your  minds,  nstnely,  that 
whatever  these  defendaats  have  published, 
they  did  not  do  ii  with  the  intention  of  ovcr- 
tiirnin^  the  (rial  by  jury,  nor  to  set  up  some- 
thing in  its  f  tead,  nor  to  make  juries  amen- 
able 10  the  Independent  Whie— if  I  shall  be 
able  to  do  this,  ]  Hhall  then  nave  done  moat 
happily  for  my  clients,  and  you  will  conse- 
quent^ pronounce  them— not  guilty, 

I  was  proceeding  to  observe  to  you,  that, 
atTDcious  as  were  the  circumstances  which  ai^ 
pe«red  on  the  trials  referred  to,  and  atracioui 
as  the  conduct  of  my  clients  has  been  repre* 
sented  by  the  attorney-general  to  have  been, 
in  aiiimadverling  upon  those  circuniitances, 
yet  the  fact  is,  that  my  clients  took  no  notice 
whatever  of  them  at  the  lime.  The  first  trial 
[o«k  place  on  the  IBth  of  December,  1807, 
and  no  notice  whatever  was  taken  upon  thai 
occasion  of  an;  thing  that  had  passed  ;  there 
is  not  a  single  observaiton  retlecliag  either 
upon  the  judge  or  jury  at  that  trial ;  nor  waa 
there  any  ihinE  then  laid  nith  respect  to  the 
subsequent  trid  which  was  then  known  to  be 
coming  on. 

In  the  month  of  January,  1808,  the  Court 
of  Admiralty  Sessions  again  assembled,  and 
Chapman  was  tried  for  the  murder  of  this 
boy.  There  were  three  indictments,  but  ha 
was  only  tried  on  one,  because  tliat  one  not 
having  been  found  successful,   the  sobciiar- 


■!f '\K'*f'^{*"-~TIit.'*!r S'"^S?."h,H'  *^X     S^""^  P-ve  up  the  prosecution  of  the  olhet 
sa^,   that  Oiese  papers  were  published  wlh  |  f^^   conceivin/no  doubt  that  Ihev  could  not 
certain  guilty  intentions.    1  take  it  that  it  is 
necessary  to  inenLon   the  evidence   which 
operates  against  that  conclusit 


came    out   in    evidence    against    Chapman 

wero  more  strong  and   atrocious  than  those 

Mr.  Justice  Orac — The  attorney-general    which  had  been  proved  tipon  the  indictment 


meraly  stated  so  much  of  the  trial: 
neceaaaiy  to  make  the  whole  of  the 
telligible  10  the  jury. 

Mr.  JdafpiM.— What  I  have  Stated  is  only 
to  make  the  defence  intelligible. 

Mr.  Justice  Groit. — But  what  you  have 
stated  you  cannot  prove.  It  is  impossible 
that  you  can  prove  it. 

Mr.  ilttomgr-gmeref. — I  have  no  objectioa 
to  the  learord  gentleman  stating  whatever  be 
pleases.  J  do  not  wish  to  cramp  bim  in  hi* 
defence.  Perhaps  it  will  be  more  for  the 
advantage  and  interest  of  the  public,  that  he 
should  proceed  as  his  owa  diacrelion  diicctt. 

Mr.  jf  JofpAiM.— I  do  assure  you,  I  would 
not  be  guilty  of  trifling  with  the  patience  of 
the  Court  by  repeating  the  circumslaocas  of 
these  trials,  if  I  did  not  think  them  important 
to  your  forming  a  right  judgment  in  Ibis 
caae.  The  attorney-general  says,  he  does 
Dot  wish  to  cramp  me  in  my  defence.  I  am 
obliged  to  him,  I  know  the  attorney- general 
will  have  the  advantaM  of  a  reply.  I  know 
tlie  impression  a  reply  from  bim  is  likely  to 
make;  and  I  know  that  every  word  I  shall 
utter  is  at  the  tiik  of  myself  and  of  my 
clients.  If  I  shall  be  able  to  succeed  in 
making  the  impression  which  I  tm  dcHrous 


I  was  .  against  Bennett  i    fir  it  appears,    that  the 
« in-  :  moment    the    person    whom  Chapman  wa* 


to  him,  "  I  know  you — I  know  you  are  sent 
bj  the  ownera  to  be  a  spy  upon  me ;  but  I 
will  take  Eood  care  you  shall  never  get  back 
to  Enriand  to  tell  tbcm  of  my  conduct; —  - 
AccordingIy,he  pursued  him  witn  the  most  un- 
relenting ferocity  ;  he  beat  him  in  the  most 
savage  manner:  he  lacerated  him  with 
stripes:  he  held  him  up  to  tbederisivnof 
the  davea  and  the  crew,  by  strippiog  hitn 
stark  naked,  as  the  buy  in  the  former  case 
had  been,  daubing  him  over  with  tar,  and 


and  cruel  treatment  till  the  day  this  unfoi- 
tunate  penon  died. 

The  evidence  that  went  to  prove  these 
facta  happened  to  be  most  extraordinary : — it 
happened,  that  not  only  the  surgeon,  who 
had  been  punished  for  his  supposed  iil-con> 
duct,  and  who  must  be  supposed  to  have  har- 
boured resentment  against  the  captain,— it 
happened,  that  not  only  he,  but  every  sur> 
vivor  amonsst  the  crew,  were  against  the 
captain;  ana  what  was  worse,  his  own  ieiien, 
nine  in  number,  were  also  produced  against 
bim :— tbey  were  lettera,  begging  of  the  par- 
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tics  w!io  were  to  be  the  witnesses,  not  to  )  dants  were  acliialcd  by  an  impression  and 
come  forward  against  him  ;  but  to  join  him  :  firm  belief  that  these  men  were  guilty ; — ^tba* 
4{;aiost  the  doctor.  He  says  to  them,  **  I  will  ^  the  juries,  in  acquitting  them,  had  done  a 
^ive  you  all  the  money  I  can  raise^my  life  thing  of  wliich  they  might  afterwards  repent; 
IS  in  your  hands— join  with  roe,  and  take  •  and  that,  therefore,  it  well  became  tlieni  to 
care  of  me  a<;ainst  the  doctor."— I  have  no  j  slate  to  the  public  the  reasons  upon  which 
doubt  that  the  excellent  and  learned  judge,  i  they  had  beeu  induced  to  rcUirn  the  verdicta 
rho  tried  the  prisoner,  represented  all  the  |  of  acquittal. 


facts  and  circumstances  adduced  in  evidence 
to  the  jury,  with  candor  and  fairness.  I 
would  rather  Lite  oflf  my  tongue,  tluin  inti- 
mate a  supposition,  that  the  learned  judge 
was  capable  of  doing  otherwise — I  have  no 
doubt,  that  his  inslnictions  to  the  jury  were, 
in  a  certain  degree,  to  the  advantage  of  the 
prisoner;  yet  I  contend  there  was  not  enough 
to  make  it  apparent  to  any  person  out  of 
court,  that  this  was  a  case  in  which  a  ver- 
dict of  accjuittal  ought  to  have  l>een  pro- 
nounced.— 1  admit  that,  at  the  trial,  the 
iputinous  dispobition  of  the  crew  of  Chap* 
niaD*s  vessel  was  insisted  upon :  but  it  was 
not  proved  farther  than  as  tlie  resistance  of  a 
wrong  may  l>e  supposed  to  be  a  manifestation 
of  a  disposition  to  mutiny.  The  mutinous 
disposition  was  only  proved  by  the  captain  of 
another  slave-ship,  who  came  along -side, 
and  who  threatened  to  fire  upon  the  crew, 
ami  to  whom  they  said,  **  We  nave  aa  many 
guns  as  you  have,  and,  if  you  do  fire  into  us, 
you  must  take  the  consequence*' — tliey  would 
not  condescend  to  submit  to  the  authority  of 
the  captain  who  came  alone-side. 

Now,  lliese  were  the  on^  facts  proved,  as 
to  the  existence  of  a  sort  of  conspiracy ;  they 
were  proved  in  a  very  imperfect  manner,  by 
persons  only  connected  with  the  captain,  aitd 
not  at  all  cunnectcd  wiiU  the  ship ;  and  it  ap- 
pears, that  litis  evidence  was  the  ground  the 
jury  had  for  pronouncing  the  verdict  ol'  ac- 
quittal.— I  am  far  from  saying  they  were 
wrong— I  am  not  so  ra&h  as  to  say  so— I  am 
not  so  rash  as  to  say  wliat  I  do  not  feel —  I 
am  sure  sir  Simon  1a:  Biauc,  in  his  directions 
to  the  jury,  was  as  humane  as  the  attorney* 
geneial  has  described  him,  and  I  dare  say 
the  jury  gave  their  verdict  according  to  their 
feelings  of  the  cH'cct  of  the  evidence,  though 
not  according  to  the  feelings  and  opinions 
that  prevailcti  eUcwherc;  and  although  I  am 
far  from  saying,   that  either  the  judge  or  the 


Gentlemen,  it  is  not  much  above  a  twelve- 
month since  there  was  a  case  of  great  public  in- 
terest at  the  Old  Bailey,  I  mean  the  case  of 
the  two  men  who  were  indicted  fur  the  murder 
of  Mr.  Steele ;  they  were  cc  iivicled  upon  testi- 
mony, which,  compared  with  i\ie  evidence  in 
the  case  of  Chapman  and  Dennett,  was  U^ht 
as  feathers  compared  to  gold. — I  am  speakuii* 
of  the  case  of  Ilolloway  and  tlagi;crty.* — If 
those  men  were  found  guilty  on  sufficient 
groimds,  ^  surely,  considering  the  evidence 
upon  which  they  were  convicted,  these  pri- 
soners, Bennett  and  Chapman,  were  most 
improperly  acquitted.  Upon  the  subject  of 
titat  trial  there  was  a  long  and  able  pamphlet, 
arraigning  the  verdict  of  the  jury,  and  in- 
vestigating the  whole  course  of  the  proceed- 
ings, observing  upon  the  conduct  of  the  in- 
dividuals accused  previously  and  subsequent 
to  the  trial,  and  showing  a  great  many  defects 
in  the  procecdiDj^  themselves  —  yet  no 
notice  was  taken  ot  this,  became  every  bodj 
perceived  and  felt  that  there  was  no  charter, 
no  immunity,  in  a  court  of  justice,  by  which 
it  was  privileged  from  having  its  proceedings 
cmnmented  upon. — Where  is  the  difference 
between  the  case  of  Uolloway  and  lla^gcrty, 
and  the  case  of  Bennett  and  Chapman, 
except  tliat,  in  the  latter,  the  parties  were 
acquitted  ? — ^Thc  attorney-general  says,  that 
the  humanity  of  the  people  makes  the  appeal 
natural,  from  a  severe  judgment  to  the  side 
of  mercy.  Chapman,  I  admit,  was  acquitted ; 
but  it  must  be  recollected  that,  in  the  words 
of  the  quotation  used  upon  this  occasion  by 
tl»e  defendants, — "  Mercy  but  murders  par- 
doning those  who  kill." — If  mercy  is  inter- 
posed in  favour  of  persons  guilty  of  murder 
upon  clear  evidence,  it  is  a  privilege  which 
belongs  to  the  public  to  arrai>;ii  the  propriety 
of  substituluig  mercy  in  the  stead  of  justice. 

I  well  remember  the  case  of  capt.  l)on- 
nellan,    for  the  murder  of  sir   Thcodosius 


jury  were  wrong,  yet  I  am  also  tar  from  say-  )  Boughton.    There  was  a  long  pamphlet  writ- 
ing, that  they  are  wrong  who  think  the  judge  |  ten  upon  that  occision,   full  of  reflections 


uiul  jury  were  so. — If  a  man  argues  in  tein-  ;  upon  Mr.  Justice  Bulier;    but  that  learned 
perate  language,  with  reference  to  the  verdict  \  judge  never  thought  it  necessary  to  prosecute 


of  a  jury,  whatever  his  opinion  may  be,  he 
has  aright  to  state  it— if  he  teels  in  his  own 
inind  that  an  improper  degree  of  iuHucnce 
has  been  used— that  the  facts  solemnly 
urged  have  not  had  their  due  weight— there 
is  nothing  in  the  law  (at  least  nothing  that 
ever  I  heard  of)  that  prevents  his  publishing 
such  his  opinion;  and  therefore  1  say  that 
these  individuals  do  not  stand  amenable  to 
tiii^  prosecution. — [  contend  that  there  is 
:iolliiiig  in  the  letters  that  have  been  read 
\\\ild\  can  indicate  more  than  that  the  defcu- 


the  author — he  never  was  of  «)pinion  that 
the  trial  bj  jtiry  was  in  danger  of  falling  into 
contempt  by  such  publications,  in  a  country 
where  free  discussion  on  every  subject  was 
one  of  the  rights  of  the  people. — It  is  idle  to 
suppose  tliat  the  hands  of  government  can 
be  strengthened  by  prevent'mg  inquiry  and 
investigation.    Every  thing  gained  to  govern- 

*  An  account  of  this  trial  will  be  found  in 
the  New  Aon.  Keg.  for  the  year  1G07.— Prin- 
cipal (Jccurrences  p.  43. 
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ment  by  th6  preveDlion  of  free  inquiry  is 
gained  in  vain ;  :6r,  however  you  may  fancy 
that  you  aid  the  government,  or  aid  the  cod* 
stitoted  authorities,  or  render  your  own  situa- 
tion in  the  jury-box  more  secure  and  easy, 
the  fact  is,  tkiat  it  is  at  best  but  as  strength 
given  to  weakness;  for  you  weaken  the 
system  more  than  you  strengthen  the  part. 
You  will  do  more  mischief  to  the  cause  of 
justice,  to  the  habits  of  the  people,  and  to 
the  administration  of  the  government,  than 
you  can  possibly  do  enod  by  finding  the  de- 
fendants guilty  of  puldishing  these  papers  as 
libels,  unlcAS  you  are  in  your  own  minds 
solemnly  impressed  with  the  truth  that  their 
intentions  in  publishing  them  were  such  as 
have  been  ascribed  to  tliem  l>y  the  attorney* 
general.  I  do  kiardly  think  it  possible  for 
you,  in  the  investigation  of  these  cases,  and 
the  facts  that  led  to  them,  to  consider  that 
the  author  of  the  publication  in  question, 
could  have  been  influenced  by  any  thing  but 
an  honest  indignation  against  the  persons 
who  had,  as  he  conceived,  acted  in  an  illegal; 
barbarous,  and  cruel  manner. — Jf  you  are 
convinced  that  there  was  nothing  in  his  mind 
that  had  the  slightest  tendency  to  subvert  the 
trial  by  jury,  or  to  bring  into  contempt  the 
administration  of  justke,  it  will  be  impos- 
sible that  you  should  be  induced  to  say  that 
these  papers  were  published  with  the  mtent 
imputed  to  them  by  the  attorney-general. 

When  it  issaid  that  thispublication  shows  an 
intention  on  the  part  of  the  defendants  to 
overturn  the  trial  by  jury,  and  the  adminis* 
tration  of  justice,  I  must  call  vour  attentran 
to  this,  that  the  trials  to  which  the  publica- 
tions refer  were  prosecutions  instituted  by 
the  king.  To  borrow  a  phrase  that  has  been 
on  a  former  occasion  made  use  of,  I  may  say 
"  that  the  king  came  out  of  his  own  eonrt 
liaffled  ;** — these  publications  therefore  were 
in  support  of  the  government,  stating  that 
the  government  was  right  and  that  the  a&- 
quittal  was  wrong,  and  proceeded  upon  some 
error. 

If,  gentlemen,  you  will  take  the  supposed 
libels,  and  well  conskler  them,  you  wdl  find 
that  guilt  was  not  imputed  to  any  one. — Error 
is  the  very  utmost  that  is  imputed,  and  the 
jury  are  earnestly  entreated  to  repent,  and  to 
make  a  statement  of  what  led  them  to  pro- 
nounce such  a  venlict.^In  ik>  place  is  guilt 
or  corruption  imputed  to  them.  It  is  tnie 
that  the  e.'^pression,  '*  judical  corruption," 
l)as  found  its  way  into  one  of  the  passages, 
Uit  it  is  in  no  way  used  witli  reference  either 
to  the  judge  or  the  juries  by  whom  the 
prisoners  were  acquitted;  the  idea  intended 
to  be  conveyed  was,  that  the  words  "  judicial 
corruption'  applied  only  to  the  deputy,  Mr. 
Loveland,  who  had  been  supposed  to  be  ac- 
tively instrumental  inpromolmgtheaci^uittal 
of  Chapman  ;  but,  whatever  your  opinKm  of 
this  part  of  the  case  may  be,  you  will  recol- 
lect that  this  information  does  not  charge  that 
the  publications  were  with  a  view  to  cfigradc 


the  deputy  in  partkular. — ^You  roust  consider 
that  it  was  not  only  intended  to  bring  that 
individual,  but  the  whole  of  the  jury  into 
contempt,  otherwise  you  are  not  qualified  to 
find  that  these  publications  were  published 
in  the  manner  and  with  the  intent  specified. 

With  respect  to  the  allegations,  I  know 
that  by  late  decisions,  contrary  to  the  old 
practice,  it  is  not  necessary  to  state  that  the 
allegations  contained  in  the  libel  are 
false.—  In  this  case,  gentlemen,  the  word 
false  is  altogether  omitted.— There  is  no 
such  word  in  the  information. — ^I'ho  pub- 
lication is  stated  to  be  scandalous  ami  li- 
bellous, but  it  is  no  where  stated  to  bo  false ; 
therefore,  I  have  a  right  to  presume,  from 
this  concession  on  the  (lart  of  the  prosecu- 
tion, that  the  allegation  is  true ;  for,  where 
it  is  Dot  alleged  ni  an  indictment  that  it  is 
false,  I  have  a  right  to  call  upon  them  to 
admit  that  it  is  true. — If  you  admit  that  the 
allegations  were^  in  the  minds  and  judg-» 
ments  of  these  men,  considered  as  solemn 
truths,  and  that,  as  such,  they  thought  it 
their  duty  to  animadvert  upon  them — in 
such  case,  though  they  may  have  used  words 
of  greater  strength  and  force  than  in  pru* 
dence  they  ought  to  have  adopted,  yet  it  woukl 
be  impossible  for  you  to  find  a  verdict  against 
them. 

A  predecessor  of  my  learned  friend  the  at- 
tomey-seneral,  and  wtio  now  holds  a  situa- 
tion of  high  trust  and  confidence  in  bis  majes- 
ty's councils,  was  once  challenged  in  these 
terms. — It  was  asked  of  him,  what  would  you 
Mr.  Attomey-ffeneral  do,  if  certain  atro- 
cities had  been  committed  in  other 
countries,  and  there  had  been  publicatioiis 
as  violent  as  these  referring  to  them  ?  What 
would  vou  do,  it  was  said  to  the  attomev- 
general,  to  suppress  them  ? — Mr.  PercevaTs 
was  a  general  answer;  be  said,  every  one 
knows  that  during  the  late  transactions  in 
Switzerland  there  was  not  a  newspaper  that 
dkl  not  teem  with  observations  more  strooe 
and  coarse  than  any  that  ate  to  be  found 
here. — Observations  which  would  have 
brought  every  editor  within  mv  authority, 
but  f  consklered  the  atrocity  of  the  acts,  and 
the  disposition  of  men's  minds  revolted  at 
therow — I  therefore  allowed  for  the  efferve- 
scence in  the  minds  of  those  persons;  and 
though  I  thought  that  they  had  expressed 
themselves  with  more  force  than  I  could 
have  wished,  yet  I  considered  they  had  not 
expressed  themselves  in  terms  stronger  upon 
such  occasions  than  were  allowed  to  be  used 
upon  the  principles  of  a  free  press.  ^ 

Apply  this  to  the  present  case,  and  try  whe- 
ther, under  all  the  circumstances,  every  word 
in  these  publications  may  not  be  justified ; 
but  do  not  try  it  in  the  manner  the  attorney* 
^neral  has,  by  reading  and  drawing  in- 
ferences sentence  by  sentence. — If  he  made 

•  Vide  Peltier's  case  in  Vol.  7,  p.  611,  oF 
this  Collection. 


I 


il79]       48  GEORGE  III. 


Trmi  of  John  HarriUt  Hart 


[1180 


•ay  impression  on  your  minds  by  such  an 
eicruciating  examination,  still  bear  in  your 
minds  the  spirit  by  which  the  writer  was  ac- 
tuated  in  adoptmg  the  language  he  has 
used. — Bear  in  your  mind  the  compassion  he 
felt  in  behalf  of  four  murdered  individuais. 
—Make  allowance  for  his  honest  indignation 
attlie  barbariUes  of  a  trade  which  the  legislaF 
ture  has  abolished,  and  which  all  men haTe 
apeed  in  the  propriety  of  abolishing ;  and 
then,  making  the  case  your  own,  say,  whe« 
tber  a  little  intemperance  ought  to  subject 
him  to  the  punishment  that  necessarily  must 
result  from  your  conviction.  I  do  not  wish 
to  undervftlue  or  to  under-rate  the  lenity  with 
which  the  Court  may  be  disposed  to  act  in 
taking  these  particulars  into  consideration, 
but  1  am  afraid  that  if  these  supposed  libels 
come  before  the  Court,  there  are  many  cir- 
cumstances which  ought  to  weigh  with  you, 
but  which  will  not  be  attended  to  by  the  Court 
—When  it  is  once  known  that  persons  may 
be  convicted  for  publications  like  these,  see 
what  the  consequence  will  be;  men  will  be 
afraid  to  make  any  animadversions  upon  the 
proceedings  of  courts  of  justice. — No  one 
will  be  hardy  cnouch  to  publish  even  stric- 
tures upon  the  conduct  of  a  court-martial,  or 
even  todixuss  and  brine  before  the  public 
anv  matters  of  history  relating  to  any  trial ; 
unleu  such  individual  forgets  his  feelings 
as  an  advocate  in  the  public  cause,  or  has  a 
pleader  at  his  elbow,  to  advise  him. 


and  to  say,  <'go  no  farther,  or  you  will  be  pro- 
ited  ior  alibeL'* 


It  is  not  my  habit,  nor  has  it  ever  been  im- 
puted to  me  that  I  am  actiuted  by  a  disposi- 
tion to  make  vain  declamations  in  favour  of 
imaginary  liberty. — I  have  not  been  one  of 
those  who  have  recommended  those  attempts 
in  favour  of  extravagant  freedom,  which  1  am 
persuaded  universally  tend  to  greater  mis- 
chief, because    they    are   specially  recom- 
mended ;  but|  that  there  may  be  no  tempta- 
tion to  such  visionary  speculations,   it  be- 
comes your  duty  to  guard  the  moderate  liber- 
tv  which  every  subject  has  a  right  to  enjoy  in 
the  free  discussion  of  every  public  question. 
— ^It  becomes  vou  to  promote  the  freedom  of 
discussion,  and  to  enable  men,  by  your  ver- 
dict, to  investigate  those  cases  of  general  and 
public  importance,  which  it  is  the  mterest  of 
mankind  should  be  fully  and  freely  discussed. 
— Had  these  presumed  libels  never  been  pro- 
secuted, they    would    perhaps  never  more 
have  been  heard  of;  they   were  published 
as    long    ago    as    January     last;    and    I 
dare  say,  that,  in  June,  you  might  in  vain 
have  asked  for  a  paper  containing  them. — 
This  prosecution  restores  them  to  vitality,  and 
gives  them  a  new  existence.    It  is  not  easy 
to  make  a  whole  British  people  feci  long, 
that  the  acquittal  oi  a  guilty  person  is  a  thing 
which   they  ought    to    complain  of.     The 
humanity  of  the    people    or   this  country, 
18  such,  that  they  will  readily  adopt  the  prin- 
ciples in  favour  of  it,  which  say,  <*  let  one  or 


.  two  men  live  out  the  term  of  their  natural 

,  existence,  the  evil  is  not  so  great  as  the  effect 

'  of  a  rash  and  intemperate  verdict,  by  whicU 

an  innocent  man  is  made  to  suffer." — Such 

'  being  the  frame,  tone,  and  temper   of  the 

public  mind,  this  prosecution  can  only  make 

the  supposed  libels  more  inquired  after,  in 

order  that,  by  the  perusal  of  them,  men  may 

make  them  patterns  to  know  how  far  they 

may  go,  and  be  enabled  to  say,  ''such  are 

the  boundaries,  beyond  which  it  is  not  safe  to 

proceed."    If  you  leave  the  public,  in  respect 

to  general  discussion,  as  free  as  the  law  leaves 

them,  you  can  do  no  harm. 

I  have  said  already,  that  in  order  to  give 
vour  verdict  against  the  defendants,  you  must 
be  satisfied  that  thev  are  guilty  of  the  whole 
matter  charged  in  this  information.  It  is  of 
importance  you  should  be  satisfied,  not  only 
that  the  defendants  are  the  publishers,  but 
that  the  publication  was  with  the  intent 
cliarged  against  them;  namely,  the  intent  of 
subverting  the  trial  by  jury,  and  to  destroy 
the  constitution^ — It  was  one  of  the  objects 
of  the  bill,  in  the  passing  of  which  Mr.  Vox 
and  lord  Erskine  took  so  conspicuous  a  share, 
to  enlarge  the  powers  of  juries  upon  this  sub- 

^'ect,  ai^  to  enable  them,  although  the  pub- 
ication  was  proved,  to  determine,  whether 
it  was  pubhsbed  with  the  criminal  intention 
and  with  the  tendency  stated  in  the  information 
or  indictment,  and  whether  the  defendants 
were  actuated  by  the  views  and  motives 
charsed  against  them.  I  hope  and  trust, 
gentlemen,  you  will  bear  that  act  of  parlia- 
ment most  strongly  in  your  minds;  your 
own  rights  and  privileges  are  deeply  con- 
nected with  the  preservation  of  the  spirit  of 
it ;  I  hope  you  will  consider  what  would  have 
been  your  feelings,  if  any  relation  of  yours 
had  met  with  his  death  as  these  young  men 
have,  whose  murders  were  the  subject  of  the 
trials  referred  to;  and  if,  for  defect  of  evi- 
dence,  the  persons  who  had  killed  your 
children,  hao  obtained  a  verdict  of  acquittal, 
would  you  have  been  satisfied,  if  no  individual 
had  been  found  with  public  spirit  enough  tu 
have  remonstrated  aeainst  a  verdict  which 
had  left  you,  not  only  in  tears  and  sorrow, 
but  without  hope  of  recompense?  If  you 
take  this  into  your  view,  it  is  impossible  that 
you  can  find  these  defendants  guilty  of  pub- 
lishing these  papers,  with  the  criminal  inten- 
tion attribulea  to  them. 

Gentlemen,  I  leave  them  in  your  hands, 
persuaded  that  you  will  give  such  a  verdict  as 
will  do  honour  to  yourselves,  and  satisfy  the 
public  justice  of  the  country. 

REPLY. 

'hit.  AUonuy- general. — Gentlemen  of  the 
Jury ;  When  I  liad  the  honour  of  opening 
this  case  to  you,  it  was  necessary  tliat  1 
should  enter  into  some  detail  of  the  trials  of 
Bennett  and  Chapman,  in  order  to  render  the 
libels  which  I  charged  upon  the  defendants 
intelligible  to  you :  not  that  I  wished  to  load 
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them  with  aoy  greater  burthen  than  that  which 
they  had  taken  Myou  themselves  by  the  pub- 
lications in  question ;  but  because  they  had 
not  even  afiected  to  do  that  which  their  learn- 
ed counsel  states  they  had  a  right  to  do: 
for,  from  their  not  having  aficctea  to  discma 
the  grounds  of  the  verdict;  from  their  not  hav- 
ing pretended  to  state  any  thing  but  the 
strongest  parts  of  the  evidence  on  the  one 
side,  and  from  their  not  liaving  stated  any  of 
the  evidence  on  the  other  side,  I  concluded  it 
was  utterly  impossible  that  the  case  should 
be  intelligible  to  you  without  my  going  as 
shortly  as  possible  into  some  account  of  what 
the  nature  of  the  trials  really  was,  and  into  the 
evidence  that  really  was  given. 

M  V  learned  friend  has  stated  that  which 
is  wliolly  unfounded ;  he  has  stated  that  this 
information  does  not  allege  that  the  charna 
contained  in  the  libels  against  sir  Simon  Le 
Blanc  are  not  false,  and  that  therefore  he  is 
entitled  to  assume  that  they  are  true.  That 
is  not  so— it  need  not  be  alleged  that  they 
are  false ;  not  because  thev  are  not  false, 
but  because  the  truth  or  falsehood  of  them  is 
not  material.  It  was  not  therefore  to  be  as- 
sumed that  they  were  true.  God  forbid  I 
should  ever  bring  a  case  before  you  which  any 
counsel  should  m  able  to  state  was  not  true. 
The  fact  is  indifferent  x — these  are  libels,  and 
gross  libels ;  and  the  defendants  are  brought 
to  trial  before  you  for  having  published  them. 
I  do  not  much  complain  of  the  ebullition— the 
effervescence  of  that  vivid  imagination  which 
the  learned  counsel  for  the  defendants  pos- 
sesses; I  was  unwilling  tocramp  him  in  the  ex- 
ercise of  those  powers  of  eloauence  which  we 
liave  seen  him  display,  ana  which,  I  doubt 
not,  should  we  heremer  see  him  among 
us,  he  will  again  exhibit.  It  was  not  with 
any  injurious  view  towards  the  defendants 
that  T,  in  the  first  instance,  desired  that  he 
might  be  stopped ;  for  I  knew  he  would  be 
exposed  to  much  greater  difficulties  by  hav- 
ing the  reins  loose,  than  by  his  being  re- 
strained. I  considered,  however,  that  if  any 
restraint  was  put  upon  the  defendants'  coun- 
sel, it  would  hereafter  be  a  sround  ^  com- 
plaint ;  and  therefore  I  was  oesirous  that  full 
6|>ace  should  be  given  him  to  take  what  ground 
of  defence  his  own  imagination  su^ested  to 
him  to  adopt,  if  he  imagined  he  haoany  that 
could  be  received ;  and  that  nothing^  might  be 
left  wanting,  which  either  learning,  mgenuity, 
imagination,  or  fiction,  could  suggest  in  their 
favor.  Now  the  defendants  luive  had  the 
full  benefit  of  all  these  talents  displayed  in  an 
eminent  way.  You  have  had  a  history  of  this 
trial ;  an  attempt  has  been  made  to  rouse 
your  indignation  against  the  men,  who,  upon 
deliberate  inc^uiry,  were  acquitted;  and  you 
are  told  that  it  was  mercy  and  humanity  that 
induced  the  defendants  to  state  to  the  public 
that  those  who  were  acquitted  were  murderers  : 
and,  tRat  though  their  country  had  pronounced 
them  not  so,  they  oueht  to  be  hela  up  to  pub- 
lic detestation  as  murderersi  and  as  unfit  to  be 


received  into  society.  And  in  truth  the  de- 
fendants have  had  this  great  advantage,  thai 
from  the  line  of  the  defence  which  they  have 
imposed  upon  the  learned  gentleman,  tliey 
have  had  the  opportunity  once  in  the  Indepen- 
dent Whig,  and  now  by  their  counsel,  to  hold 
out  these  persons  to  public  detestation.  Bui 
these  are  not  matters  for  your  inquiry  to- 
day. I  know  it  is  for  you  to  say  whether 
the  defendants  have  or  have  not  published 
these  libels  with  the  intent  charged.  I  know 
that  by  the  act  of  parliament,  his  lordship 
will  feel  it  his  duty  to  state,  whether,  in  bis 
judgment,  tbe^r  are  libels.  But  I  concern 
myself  not  with  these  conaiderationa  for 
really  to  dispute  seriously  whether  these 
papers  are  or  are  not  libels,  is  to  endeavour 
to  impose  on  your  understandings.  For  any 
man  to  suppose  it  pussibk  that  you  can  be- 
lieve tliat  the  writer  of  these  papers  did  not 
thereby  intend  to  libel  sir  Simon  Le  Blane 
and  the  jury,  is  to  proceed  in  the  hope  that 
you  are  very  wicked,  or  that  ypu  are  drivellers. 
It  is  impossible  that  you  should  not  tee  and 
feel  that  this  is  the  tendency  of  these  papers; 
and  feeling  that,  it  is  impossible  that  yoo 
should  not  find  the  defendants  guilty. 

My  learned  friend  has  said  that  it  would 
be  a  most  melancholy  state  of  things,  if 
that  which  passes  in  a  court  of  justice  could 
not  be  maoe  the  subject  of  discussion ;  and 
he  has,  in  a  manner,  which,  on  cool  delibera- 
tion, I  am  sure  he  will  wish  he  had  not 
adopted,  alluded  to  trials  in  other  places,  and 
thrown  out  observations  upon  what  was  given 
to  the  public  by  other  writers  upon  those  occa^ 
sions— contrasting  those  cases  with  the  pre- 
sent, and  stating  it  as  a  sort  of  choice  between 
the  juries  libell^  here  and  the  juries  libelled 
there,  to  say  which  of  the  cases  were  most 
unjust.  That,  I  think,  is  not  the  way  in  which 
a  man  who  wished  well  to  his  country  would 
treat  such  a  sulnect.  It  could  have  no  effect 
but  to  inflame.  If  it  was  meant  for  you,  it  waa 
taking  a  small  measure  of  vour  understand- 
ings; and  if  it  was  meant  for  othen,  it  had 
much  better  have  been  spared. 

You  have  l>een  told  that  the  discussions 
with  respect  to  what  passes  in  the  courts  of 
justice  ought  not  to  be  restrained,  and  that 
these  pubucations  are  such  as  follow  naturally 
from  the  warmth  of  the  person  who  published 
them,  and  whose  object  was  to  discuss  the  pro- 
priety of  the  verdicts;  and  to  my  utter  astonish- 
ment it  has  been  staled  that  in  these  papers 
the  dicussion  has  been  conducted  with  decencv 
and  propriety.  Now,  gentlemen,  I  would  ask 
you,  is  It  decent  or  proper  to  state  that  tlie 
verdict  is  the  effect  of  judicial  corruption? 
Is  that  weighing  the  facts  of  a  case, 
and  considering  whether  the  conclusions 
drawn  from  the  facts  be  or  be  not  legitimate  ? 
Is  it  decent  or  proper  to  state  to  the  public, 
that  tlie  verdicts  of  a  jury,  and  the  directions 
of  the  bench,  have  excited  universal  alarm, 
horror,  and  disgust?  Is  that  decent  or  proper? 
In  what  school  of  decency  and  propncty  hta 
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^■.'■HHHOor  «t -loa  vhdmnb MBH  nnv  i«nMMm  mmht  uwuhiilimhw  ■■  wat- 
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hMg  thm  M  trfal,  hot  nM  wMi  a^f  airii  «■ 
tfa  nii«r  giwamipjhl,  Ibal  tiiayafcajd  be 

*^M,mm mtuAitm^ta  rndmm  daHh.  Ka  daafc  ■■<  tiiat  tbar  ihanU  to  «BMknd m 
■aacMcilfaWfc—aajflaarfthwapMwa.  icoimaJ  fowid gMil^r,  ar dMUnd ianacaat 
*a  4fa  tiaalMea*  vtdck  4to  hay  nSW  I  af^  ofavga,  aa  tba  >Niita  of  tba  OM  n- 
waa  Mch  ai  la  ffadvca  bu  daath ;  and  yol  .  gairad.  Ta  aj,  ia  the  firat  pfaee,  ttwt  Una 
HMttcnf  tba  oalv  quetlion  ia  tfaecaia  to  ml  vMiiotfublkhad  with  ■  vkw  to  o*«r- 
Ae  adnmion  m  ito  leaf  gad  comsnI,  lura  the  fOTcranrnM,  and  lo  endeavour  to 
ha  aliU  inifau  tim  i»»fcirdfatmaioa)oflhc  <;iita-  wppott  ttot  ataeniMi,  to  u.vtng,  that  toume 
tioD,  altboufh  ibe  eoly  fact  in  diipiite  i«  aot  goi*eninant  in«tiuited  dbe  piuMniiioaa,  tbat 
tweataHd.— WhatiB  itated?— Pkioly,  tiM  fonnunant  mutt  have  wistod  forttw  oonvio 
k  aMudar  vaa  eooMBitted— that  ttona  was  no  lion  of  tfas  prtsaaeri,  and  that  ttorefoi*  the 
dart*  aboat  >ho  facta ;  a«d;M  thai  thejurr,  writer  *m  taking  the  part  of  gooeromcot,  is 
iMdcttbadiraMiont«rthcjudg«,vitho«tMi7  amo*  ' 
OTiioKe  to  ae^t  the  sait^r,  ^vo^  bin  nut  Ntl 
piUljr.  It  thi(  to  be  called  in  a  court  of  jut-  .  aim 
tKa  tba  '6ur  ditcuwiou  of  a  quettion  T— -Bather 

faimatKgmaamieelatemeRiofwbalpaMad,       ..      _         _.  . ._ 

iar  tba  pvrpote  of  do&miDg  the  ju^  who   caae  oot  iunuibiDg  him  with  a  totter  topic  of 
fraaidad,  iM  ito  jary  who  defivcred  ito   defcnoe. 

mdietf  It  u  truly  Miggestcd  to  me,  hj  mj  learned 

Oeatlemai),  I  Mate  now,  ai  I  did  in  Um  :  ftieod  (Ur.  Oarrow),  ttot  gorecnmeui  camn 
afewDK,  that  tto  «^l  of  tbaae  miblieatioDa  |  a  proaoculioD  to  to  instituted,  tocause  tb^ 
rnnto  VriDB  tto  adniiniitrationoijuttice  into  taaacaM  fit  for  inouirr— ttteir  buiineiais  la 
diar^te—l  repoat  dwti  tot  we  are  told  ttot !  put  tto  inqmijr  ii 


mode  oTatgument  unwMlhv  eftto  tcaraei) 

—'lemaa— If  I  potMsiod  kn  respect  for 

Iton  I  do,  I  MMuld  gi*«  it  xime  other 


■no  of  these  papers,  io  far  from  showing  that 
.  tto-authot  wished  to  brisg  tto  adminittratioo 
ofjuaticeintodiirepule,  prores,  that  liii  ob- 
jooi  wat,  to  uphold  tto  dignitj  of  the  adroi- 
niitraticni  of  justice,  and  the  pnntjrof  the  trial 
hjjurj;  that  tto  author  states  bii  respect 
and  r^ard  for  the  trial  b][  juij,  and  only  n- 
paease*  hie  regret,  that,  in  theoe  cues,  tto 
vofdiot*  had  not  been  such,  aa,  lookiM  to 
wtot  other  Terdiett  had  tocD,  to  could  Em 
aapecledftom  a  BritiA  jniy^WbMfalbat 


onljr  that  Jualice  ihould  prerail,  whether  it 
in»  leadtoaooimctionoractiuitlal. 

it  haa  be«n  stated  by  my  learned  fricod 
that  none  of  those  Kbela  Nspuie  anj  crime  lo 
air  fiisooLe  Blanc,  or  tto  jury— lliat  itoy  im- 
{Mte  nothing  bat  error— that  llie  writer  la- 
awDted  Ito  arror  and  wished  to  prevent  the 
repetition  of  it ;  and  decsands  that  tto  jnrj 
tiij  ^«a  aooM  eiiilaBalion  of  the  motives  -of 
tbur«OBdDet;  and  it  coming  across  tto  iniiKl 
•f  Iha  tanad  gemfciMB,  ■Omi  there  were  in 
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the  libel  such  words  as  judicial  corruption,  he 
gays,  that  expression  does  not  imply  a  ge- 
neral charge  of  corruption  in  the  jury,  or  a 
general  charge  of  the  undue  administration  of 
justice,  but  is  applicable  only  to  Mr.  Deputy 
LoTeland.  Ue  states  that  the  only  object  was, 
to  charg^e Mr. Deputy  Loveland  with  corruption 
—that  IS  the  way  in  which  he  wishes  tu  get 
rid  of  the  charge  respecting  judicial  corruption. 
—If  the  facts  on  which  he  areues  were  true, 
pcriiaps  there  would  be  no  dimculty  in  getting 
rid  of  it;  but  unfortunately  for  the  argument, 
Mr.  Deputy  Loveland  is  mentioned  in  the 
libel  of  the  t7th  of  January,  and  the  expres- 
sion "  judicial  corruption*'  is  in  another  libel  of 
the  24th  of  January.  In  the  libel  that  speaks 
of  Mr.  Deputy  Loveland  there  is  not  a  single 
wotd  that  speaks  of  judicial  corruption. 

Another  observation  occurs  to  me — it  is 
said  that  every  one  of  these  libels  is  in  the 
spirit  of  fair  and  free  discussion.  Now  here 
is  a  very  short  passage,  which  I  will. stale  to 
you :  "  To  the  Editor  of  the  Independent 
Whig;  The  professions  you  invariably  make 
to  the  public,  as  editor  of  the  Whie,  as  well 
as  under  the  signature  of  Crito,  will,  I  hope, 
animate  your  pen  on  the  subject  of  the  late 
trial  for  three  murders  at  the  Old  Bailey  ! ! ! 
The  former  one  for  the  cruel,  systematic, 
gradual  torturinz  to  death  a  poor  boy,  was 
had  enough,  God  knows,  but  the  last  eclipses 
every  thuig  before  recorded.  Henceforth, 
away  with  the  hitherto  popular  foolish 
Erskinean  boast  of  '  Trial  bv  Jury;*  fortho 
sake  of  injured  humanity,  let  us  have  no 
more  of  these  boasts.  It  is  reported  that  Mr. 
Deputy  Thomas  Loveland,  of  Aldersgate- 
street,  baker,  has  the  merit  upon  this  occa- 
sion of  having  chiefly  contributed  to  prevail 
upon  tlie  rest  of  the  jury  to  pronounce  the 
verdict  of  acquittal,  which  has  astonished 
every  individual.  Your  lan^age  is  mostly 
nervous,  strong,  and  forcibly  energetic. 
Pray,  for  the  sake  of  iniured  justice,  exert  it 
on  this  occasion  with  full  force,  and  the  effect 
will  be  great."  Now  here  is  a  general  com- 
prehensive abuse  ol'the  jury,  without  reference 
to  any  one  of  the  facts,  and  yet  you  are  told 
this  IS  a  publication  in  the  spirit  of  free  and 
fair  inquiry,  weighing  the  facts  on  one  side 
against  those  on  the  other,  and  by  compar- 
ing them,  detcrmtning whether  the  verdict  was 
well  or  ill  founded.  It  is  trifling  with  you  either 
to  state  such  arguments  or  to  answer  them. 

In  the  libel  against  sir  Simon  I^e  Blanc,  he 
implores  his  lordship  to  revise  the  proceed- 
ings (there  is  nothing  like  a  discussion  of  the 
facts) ;  he  say%  *<  be  not  deceived,  nor  lay 
that  flattering  unction  to  your  soul,  that  these 
horrible  ana  atrocious  acts  will  elude  the 
inquiring  gaze  of  public  observation,"  &c. 
Is  this  the  language  of  a  man  who  was  not 
wishing  to  impute  any  thing  but  error  ?  I 
understood  from  the  learned  counsel  for  the 
defendants,  that  the  object  of  the  publication 
was  only  to  impute  false  humanity  and 
mistaken  mercy  to  the  judge  and  jury^not 
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to  charge  cither  the  one  or  the  other  with  any 
thing  else.  If  that  had  been  their  object, 
would  they  have  addressed  the  learned  judge 
by  saying  *'  Do  not  deceive  yourself — do  nor 
lay  that  flattering  unction  to  your  soul?'' 
This  is  language  which  can  only  be  ap- 
plied to  men  who  are  conscious  of  hav- 
ing acted  corruptly ;  to  such  men,  you  na- 
turally desire  that  they  will  not  lay  the  flatter- 
ing unction  to  their  souls,  that  their  conduct 
can  escape  or  elude  the  inquiring  gaze  of 
public  observation ;  but  to  those  wliom  you 
suppose  misled  by  error,  you  state  the  facts 
and  point  out  your  reasons  for  thinking, 
they  have  erred.  Here  is  not  a  word  of 
reasoning.  All  is  invective  and  abuse.  Mark 
how  it  proceeds,  "  No,  my  lord,  our  lawa 
and  constitution,  the  tribunals  and  jurispru- 
dence of  England,  have  received  a  wound  that 
threatens  their  destruction.  The  Magna 
Charta  and  Bill  of  Rights  have  been  alnaost 
rendered  useless  and  abolished.  The  lives 
and  personal  safety  of  individuals  have  been 
made  the  wanton  sport  of  brutal  malice  :  and 
the  chief  security  and  best  blessine  of  oqr 
immortal  Alfred,  the  Trial  by  Jury,  has  been 
per\'erted  and  destroyed.**  By  whom  and  liow 
perverted  and  destroyed  ?  By  the  learned  judge 
who  presided,  and  the  jury  who  acquitt^ 
under  his  direction.  Now,  I  ask  you,  whe- 
ther to  state  of  the  judge  who  preside<l  at 
such  a  trial,  and  the  jury  who,  after  a  patieul 
attention  to  all  the  circumstances  of  the  case, 
relieved  their  consciences,  by  acquitting  the 
parties  accused— I  ask  you,  whether  to  state 
of  them  that  they  had  perverted  and  destroy** 
ed  the  Trial  by  Jury  was  not  one  of  the 

frossest  libels  that  could  have  been  uttered  ? 
ask  you,  whether  it  is  not  holding  them  up 
to  the  greatest  detestation  ?  I  a«H  you,  whe- 
ther it  IS  not  saying  to  the  one,  that  he  has 
been  i^uilty  of  an  impeachable  offence,  and  to 
the  other  that  in  the  exercise  of  their  duty  in 
a  judicial  proceeding,  they  have  been  so  far 
culpable  as  to  render  thepiselves  the  objects  of 
punishment,  by  the  operation  of  a  writ  of 
attaint  ?  I  ask  you,  whether  it  is  not  im- 
puting to  both  the  greatest  misconduct  thai 
men  can  be  capable  of  committing  ?  It  costs 
these  gentlemen  nothing  to  utter  these  libels. 
If  they  be  not  convicted  for  publishing  them 
as  libels,  they  go  unpunished— there  will  be 
nothing  to  restrain  them,  the  public  security 
will  have  no  hold  upon  them  except  by  the  tieof 
their  own  consciences ;  but  you,  gentlemen 
will  recollect,  that  the  learned  judge,  whose 
conduct  is  arraigned,  and  the  jury,  whose 
conduct  is  arraigned,  act  under  the  solemn 
obligation  of  an  oath,  and  it  is  imputed  to 
them  tliat  they  have  acquitted  persons  ac- 
cused of  murder,  conscious  at  the  same  time 
that  they  were  guilty  of  that  crime. 

I  cannot  conceive    any  thing  more  de- 
testable and  wicked  than  the  conclusions  of 
these  libels ;  the  one  which  suggests  to  sir 
Simon  Le  Blanc,  that  there  may  be  some- 
thing in  mitigation    of   his  conduct— that 
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this  wriirr  is  wiiling  to  believe  liis  lonUiiip  I  nity,  the  public  iniligDation,  though  doubt- 
supposed  the  fMirty  innocent  ;  and  tlic  other,  less  unavaiUng,  cannot  be  altogether  over* 
in  which  the  jury  are  called  upon  to  state  |  whelmed  by  the  impetuous  torrent  of  judi* 


their  reasons  tor  the  verdict  they  had  pro- 
nounced. One  of  these  libels  contains  a 
promise  to  do  that  which  the  learned  counsel 
says  every  editor  has  a  right  to  do.  The 
writer  promises  to  enter  upon  a  fair,  full,  and 
free,  distcussion  of  the  facu  on  which  the  ver- 
dict was  decidctl ; — hut  tie  gives  no  such  facts, 
he  oniv  stairs  that  he  rc^^crves  them  for  a  fu- 
luro  discussion  ;  bur,  such  discussion  never 
afterwards  makes  its  appearance.  He  says  that 
our  brave  soldiers  and  sailors  are  materially 
intercMted  in  the  dccisiun  ;  and,  le«(t  it  may 
be  sup)>osed  povsible,  that,  in  the  discussion 
which  is  promised,  but  which  is  not  given, 
something  should  appear  favourable  to  the 
prisoners,  he  say^,  he  shall  show  their  guilt 
by  a  brief  analysis  of  facts,  and  a  comparison 
of  the  law  of  evidence^  as  hitherto  establish- 
ed in  our  public  tribunals,  with  the  doctrine 
recently  a<i<«rted  at  the  above  trials.     So, 


cial  corruption.*'  Here  is  not  a  won!  of  de- 
puty Love  land,  as  was  pretended  by  the  coun« 
sel  for  the  defendants  ;  but  the  verdict  which 
is  arraigned  is  imputed  generally  to  judicial 
corruption,  and  this  is  the  libel  upon  which  you 
are  desired  to  put  this  construction,  that  it 
is  a  mere  statement  of  the  facts  submitted  to 
the  jury,  and  of  the  conclusions  which  the 
writer  draws  from  those  facts.  Now,  in  the 
first  place,  there  is  no  statement  of  the  facts  ; 
in  the  second  place,  there  is  no  discussion 
even  of  the  sup|M)scd  facts  ;  and,  in  the  third 
place,  90  far  from  pointing  out  to  the  jury 
that  they  had  proceeded  on  error  of  judg- 
ment, their  conduct  is  in  express  terms  im- 
puted to  judicial  corniption.  I  know  not, 
gentlemen,  whether  it  is  necessary  for  me  to 
add  any  thing  to  show  the  absurdity  of  this 
defence.  It  is  said  that  nothing  more  is  im- 
puted to  the  jury  than  error.    This  is  the 


yuu  see,  gentlemen,  that  he  states,  that  he  |  language  they  hold  by  their  counsel  to  you» 
shall  hcrcat I er  discuss  the  facts,  which,  how-  |  and  they  i^ay  they  only  wish  to  correct  that 
ever,  he  never  does  discuss.    He   hopes  to     error.  Now  1  will  just  read  une  passage  more 


|«ersuade  his  readers,  that,  by  the  discussion, 
all  those  conclusions  will  be  justified  which 
he  previously  draws  without  the  discussion. 
He  states,  that  the  principle  laid  down  by  the 
judge,  and  adopted  by  the  jury,  will  render  it 
utterly  impossible  in  future  to  produce  legal 
and  substantial  proofs  of  guilt,  or  procure  the 
conviction  of  a  murderer  or  assassin.  Thus 
imputing  to  the  Judge  and  jurv,  tlie  esta- 
blishment of  principles,  which  liuld  out  im- 
punity to  all  who  sliall  be  guilty  of  murder 
and  asjHishinatiun. 

Is  it  not  a  waslr  of  lime  to  tonti'Uil  that  it 
is  a  libel  uf  the  grossest  nat'iio,  to  svy  of  a 
jiid^c  and  jury  lh:it  Ihf  y  hiivc  acted  on 
principles  whit:ii  lidM  out  nnpiinily  to  crimes 
uf  that  mat^niUidc  ?  Is  this  imputing  error 
to  them  }  Do  the  defendanls  mcun  to  say, 
that  this  is  iinpulinu  i^nthing  but  error  ?  Do 
Ihey  njcaii  lo  siy,  thai  ihey  were  giving  them 
an  opportunily  i)f  corrctling  that  error,  by 
^ubmilli^g  to  ilicm  a  discussion  i»rthe  facts, 
and  atfurdiug  them  the  means  aiul  opportu- 
nity of  answci  in;;  the  rhari^c  ag<iinst  them.** 
but,  alter  these  two  first  libels,  you  see  there 
is  a  third, — **  When  public  indignation  i:» 
excited  at  tlie  conduct  of  an  inhuman  indivi- 
dual—when the  horrid  acts  of  that  indivi- 
dual  are  csUblishcd  by  the  clearest  con- 
curring testimony,  the  plain  steps  that  a 
jury  have  to  pursue,  is,  to  follow  the  natural 
instinct  of  their  hearts  and  understanding; 
and,  by  deciding  in  confornnly.  they  still 
keep  elevated  the  opinion  of  the  impartial 
and  rcuilulive  mode,  Trial  by  .Tury."  Not  a 
word  here  ot  any  douhls  as  to  the  guilt  of  the 
parties. — it  is  taken  for  granted,     lie  goes  on, 


Speaking  of  the  alleged  murder  of  the  boy 
by  Chapman,  the  libel  savs,  '*  To  you,  gen- 
tlemen, with  his  last  departed  groan,  he 
committed  (while  hope  cast  a  momentary 
smile  upon  his  visage)  his  individual  cause  and 
the  cause  of  humanity.  I  appeal,  then,  to  a 
discerning  public,  even  to  your  own  hearts 
will  I  appeal,  whether  you  have  done  vour 
duty  as  Englishmen,  as  jurymen.  I  here 
pause  :~I  fancy  I  see  the  blush  of  conscious 
;  error  and  un worthiness  overspread  your 
I  cheeks."  These  arc  the  words  of  the  libel. 
;  In  express  terms  unworlhincss  is  imputed  to 
th.e  jury  as  well  as  error  ;  and,  in  the  former 
part  of  the  libel,  the  charge  is  judicial  corrup- 
tion. Under  these  circunstances,  I  feel  thai 
1  have  detained  you  too  long. 

I  tliink  this  case  i^  of  great  importance  : 
— it  is  of  the  last  importance  to  the  public, 
that  the  administration  of  justice  should  be 
pure  anduncorrupt — it  never  can  be  so  unless 
the  conduct  of  juries  is  left  to  the  guidance  of 
their  own  consciences — to  impute  miscon- 
duct to  them  in  their  judicial  character  is 
to  impute  to  them  the  greatest  possible 
crime — it  is  a  violation  of  their  oaths, 
and  of  every  duty  which  they  owe  to  the  pub- 
lic, to  the  individuals  concerned,  and  to  them- 
selves.— If  once  an  opinion  prevails  that 
they  arc  to  be  attacked  in  this  brutal  way 
for  the  verdicts  they  may  give — if  they 
are  to  be  held  out  to  public  abhorrence 
and  detestation,  btcause  thcv  have  tbl lowed 
that  which  ought  to  be  their  only  guide — the 
light  of  their  own  consciences— it  is  not  to 
be  expected  that  they  will  not  be  swayed 
in  the  judgments  they  may  give,  and 
•' but  when,  contrary  to  all  expectation,  their  !  deterred  from  doing  their  duty,  lest  they 
decisions  give  liberty  to  such  inhumait  ,  should  afterwards  be  exposed  and  held 
monsters— when  they  seemingly  set  at  defi-  up  as  objects  of  public  detestation  by 
ance  the  clamorous  calls  of  justice  and  hunia-     the  editor 'of  some  newspaper  .--But  shall 
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we  suffer  them  to  be  »o  exposed  ?— Shall 
vre  Buflcr  an  individual  to  inveigh  acainst  the 
judge  who  presides  and  the  jur^  who  decide 
on  the  lives  of  their  fcHo^-subjects? —Shall 
we  suffer  any  man  to  impute  lo  the  judge  and 
jury  tiie  most  unjustifiable  and  criminal  con- 
duct, and  allow  him  to  tell  you,  in  his 
defence,  when  he  is  judicially  called  upon 
to  answer,  that  he  only  meant  to  impute  error, 
and  that  his  object  was,  to  discuss  the  case 
fairly,  deliberately,  and  coolly,  on  a  full  view 
of  the  facts  ? — You  have  it,  on  the  admission 
of  the  defendants  own  counsel,  that  the  ac- 
auittal,  in  the  first  instance,  depended  upon 
tne  effect  of  the  evidence ;  and,  in  the  second, 
that  it  depended  upon  the  credit  which  was 
due  to  the  witnesses;  and  no  where  have 
you,  in  these  libels,  the  facts  which  were 
proved  in  the  one  case,  or  the  evidence  which 
induced  the  jury  in  the  other  to  disbelieve  the 
witnesses.  Under  these  circumstances,  you 
will  arrive  at  that  conclusion  at  which  every 
man  in  court  has  arrived.  You  will  find  that  _ 
the  object  of  these  publications  was,  in  the 
language  of  the  record,  to  bring  into  con- 
tempt and  to  disgrace  the  administration 
of  justice  and  the  trial  b^  jury ;  and  that, 
iiaving  been  published  with  the  intention 
charged  in  the  information,  they  are  gross 
and  scandalous  libels. 

SUMMING- UP. 

Mr.  Justice  Grose, — Gentlemen  of  the  jury ; 
*— This  is  an  information  filed  by  his  majesty's 
attorney- general,  charging  the  two  defen- 
dants with  having  printed  and  published  the 
libels  you  have  heard  read,  for  the  purpose 
of  bringing  into  contempt  the  administration 
of  justice  and  the  trial  by  jury,  as  established 
by  law  in  this  country  ;  and  they  are  charged 
to  be  libels  as  well  upon  the  judge  as  upon 
the  jury;  for,  theie  can  be  no  cloubt,  that 
in  these  libels  which  have  been  read  to  you, 
there  are  parts  which  reflect  on  the  adminis- 
tration of  justice  by  thejutfgeas  well  as  by  the 
jury.  The  two  questions  you  have  to  try  are 
these :— first,  whether  these  publications  liave 
been  issued,  whether  they  have  l)ecn  made  pHb- 
lie  by  the  defendants  or  either  of  them  ;  and  in 
the  next  place— which  seems  to  be  the  main 
ground  on  which  the  defence  is  rested — whe- 
ther, when  published,  they  were  published  in- 
nocently or  with  a  libellous  intention ;  whe- 
ther for  the  purpose  of  discussine  fairly  and 
candidly  the  circumstances  of  tne  cases  of 
Bennett  and  the  other  man,  or  whether  for 
the  purpose  of  libelling  the  administration  of 
justice  m  the  country,  and  of  bringing  into 
contempt  the  trial  by  jury. 

With  respect  to  the  first  point,  i.  e.  the  pub- 
lication, I  do  not  know  that  I  need  read  to 
you  the  evidence,  for,  no  comment  or  obser- 
vation has  been  made  by  the  g;eDtleman  at 
the  bar  that  goes  to  deny  that  there  has  been 
fair  evidence  of  the  fact  of  publication,  and 
1  think  there  is  fair  evidence  for  you  to  lay 
.  there  has  been  in  thi«  cise  a  publication  by 


these  persons ;  in  truth  there  is  an  act  of  par- 
liament which  has  been  rcCcrrcd  to,  and 
which  directs  the  mode  of  proof;  and  the 
provisions  of  that  act  having  been  complied 
with  in  this  case,  it  seems  to  me  that  the  pub- 
lication has  been  proved  against  both  the  de- 
fendants ;  however,  it  is  for  you  to  judge  of 
that  fact,  as  it  is  of  every  other  fact  in  proof 
before  you;  hut  in  their  defence  nothing  is 
said  to  show  that  these  defendants  are  uot 
guilty  of  the  publication. 

I'he  great  and  main  point  of  the  defence  is 
with  respect  to  the  publications  themselves, 
and  the  motives  and  intentions  by  which  the 
defendants  were  actuated;  for,*  it  is  said, 
and  very  truly,  that,  by  a  recent  act  of  paiw 
liament,  the  whole  matter  in  issue  in  a  case 
of  libel  is  to  be  left  to  your  consideration. 
Gentlemen,  that  is  so :  the  act  of  parliament 
recites,  '*  that  doubts  have  arisen,  whether,  on 
the  trial  of  an  indictment  or  information  for 
the  making  or  publishing  any  Hbel  where  an 
issue  or  issues  are  joined  between  the  king 
and  the  defendant,  or  defendants,  on  the  plea 
of  not  guilty  pleaded,  it  be  competent  to  the 
jury,  impanelled  to  trv  the  same,  to  give  their 
verdict  upon  the  whole  matter  in  issue."  The 
act  of  parliament  then  directs,  "  that  on 
every  such  trial,  the  jury  sworn  to  try  the  issue, 
may  give  a  general  verdict  of  guilty  or  not 
guilty  upon  the  whole  matter  put  in  issue 
upon  such  indictment  or  information,  and 
shall  not  be  required  or  directed  by  the  Court 
or  judge,  before  whom  such  indictment  or 
information  shall  be  tried,  to  find  the  defen- 
dant or  defendants  guiltv,  merely  on  the 
proof  of  the  publication  by  such  defendant 
or  defendants,  ot  the  paper  charged  to  be  a 
libel,  and  of  the  sense  ascribed  to  the  same, 
in  such  indictment  or  information;  provkled 
always  that  on  every  such  trial,  the  Court  or 
judge,  before  whom  such  indictment  or  infor- 
mation shall  be  tried  shall,  according  to  their 
or  his  discretion,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue 
between  the  king  and  the  defendant  or  de- 
fendants, in  like  manner  as  in  other  criminal 
cases.''  Then,  gentlemen,  it  being  indisput- 
ably one  of  the  provisions  of  this  act,  and  it 
being  required  that  the  Court  should  give 
you,  in  its  directions,  its  opinion,  whether 
the  matter  be  libellous  or  not,  I  have  no  dif- 
ficulty in  stating,  that,  looking  at  these 
papers  published  by  the  defendants— if  yuu 
find  them  to  have  been  so  published  with 
the  intention  of  imputing  to  the  judge  who 
presided,  and  the  jury  who  gave  their  verdict, 
what  is  therein  stated— I  have  no  hesitation 
in  saying  they  are  very  gross  libels ;  and  I 
think  you  will  have  no  doubt  of  that  your- 
selves, when  you  come  to  consider  what  are 
the  charges  contained  in  them. 

One  of  these  letters  is  addressed  to  the  editor 
of  the  Independent  Whig.  It  states,  that 
the  professions  he  had  invariably  made  to  the 
public,  as  editor  of  the  Whig,  as  well  as  un- 
der tbi  signature  of  Crito,  would,  the  writer 
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hoped,  aniniAte  his  pen  on  the  subject  of  the  tcntion,  without  discussing  those  grounds, 
late  trials  for  three  murders  at  the  Old  Bailey  to  malign  and  vilily  the  administration  of 
—the  fornirr,  for  the  cruel,  systematic,  and  justice  ni  this  country,  and  in  reality  to  cast 
gradual  torturing  to  death  a  pour  sick  hoy,  was  upon  it  the  severest  stigma  which  could  be 
had  enough,  God  knew — but  the  last  affixed  to  it. — You  have  heard  a  creat  deal  saifl 
eclipsed  every  thing  before  recorded.  Then,  ■  with  respect  to  this  on  tlie  onesitlc,  and  on  the 
gentlemen,  in  another  part,  the  verdict  of  the  other,  and  it  seems  to  me,  that  when  you  con- 
Jury  is  said  to  have  been  received  with  gene-  sider  the  observations  that  have  been  msde 
ralsurpriseandindignation,andtohaveexcited  <  on  this  subject  on  the  part  of  tlic  prosecu- 
iioequiTocal  marks  of  discontent;  and  in  ano-  tion,  they  must  appear  to  you  as  they  do  to 
ther  part  the  leurned  judge  is  addressed  in .  me,  altogether  unanswerable. — There  does 
these  terms  :  '*  Be  not  deceived,  nor  lay  that  not  appear  to  be  any  attempt  to  discuss  the 
ilattcring  unction  to  your  soul,  that  these  facts,  as  they  came  out  in  evidence  on  the 
horrible  and  atrocious  acts  will  elude  the  in-  trial  :-H>n  the  contrary,  here  is  nothing 
4|uiring  gaze  of  public  observation.**  Then  '  put  forth  but  wholesale  abuse  ot  the  aduiinis- 
ne  says,  **  No,  my  lord,  our  laws  and  consli-  {  tration  of  the  justice  of  the  country  both  with 
tulion,  the  tribunals  and  jurisprudence  of !  reference  to  the  judge  who  presided,  and  the 
Kngland,  have  received  a  wound  that  threa- i  jury,  who,  under  his  directions,  found  the 
tens  their  destruction.**  How  was  it  to  threaten  !  verdict  If,  therefore,  viewing  the  wlu>ie  of  the 
their  destruction?  Why,  by  jus  (ice  having  been  j  libels,  you  arc  satisfied  tiiey  proceeded  from 
administered  in  the  way  stated  in  these  libels  an  intention  to  slander  the  administration 
in  the  cases  of  the  men  who  had  been  tried  !  of  justice,  and  not  from  that  of   arguing 
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and  acquitted.  Then  he  says^**  The  Magna 
Charta  and  Dill  of  lUfthts  have  been  almost 
rendered  useless   and    abolished— the  lives 


the  merits  of  the  case,  and  discussing  whe- 
ther, upon  the  evidence,  the  two  persons  who 
had  been  acquitted,  were  properly  so  acquit- 


and  personal  safety  of  individuals  have  been    ted;  then  I  think  these  two  dcfiendants  are 


made  the  wanton  sport  of  brutal  malice ;  and 
the  chief  security  and  best  blessing  of  our 
immortal  Alfred,  the  trial  by  jury,  has  been 
perverted  and  destroyed.'* 

Now  surely,  gentlemen,  a  grosser  libel 
upon  the  trial  by  jury  cannot  be  published  ; 
and  when  such  language  as  this  is  made  use  of, 


guilty  of  the  offence  imputed  to  Ihem  on  this 
record. — It  should  seem,  the  fact  of  pub- 
lication has  been  clearly  made  out— it  has  not 
been  denied:— if,  however,  you  are  of  a  con- 
trary opinion,  and  should  think  the  fact  of 
publication  has  not  been  clearly  proved, 
then  you  will  say  that  the  defendants  are  both 


it  in  reality  rellects,and  is  intended  to  reflect, !  not  guilty; — if  you  are  of  opinion,  that  what 
not  only  on  the  judge  who  presided  at  the  :  has  been  published  is  not  a  libel,  you  will 
trial,  but  on  the  jury,  who,  under  his  direc-  \  then  also  hnd  them  not  guilty ;— but  if  you 
tion,  gave  their  verdict. — The  Iihcl  consists  in  ;  should  he  o(  opinion,  Uiat  the  nublicalion  has 
this; — that  the  laws  ami  the  triUinais  uf  the    been  pruvcd,  and  thai  it  is  libellous,  you  will 


land  are  represented  as  having,  hy  the  cou 
duct  of  the  judj»c  and  the  jury  in  the  nxlminis- 
tration  of  the  laws,  received  a  wuund  which 
threatens  their  destrurlioii — Magna  Charta 
and  the  Hill  of  itights  arc  represented  as  al- 
most abolished,  or  rendered  useless,  and  the 


tiien  have  to  determine  that  winch  is  tlic 
great  question  in  this  case,  namely,  wiielher 
the  publication  was  witli  the  intention  to  de- 
fame, traduce,  vilify,  and  subvert  the  ad- 
ministration of  justice  in  the  way  it  has  been 
administered  on  the  occasions  to  which  the  li- 


trial  hy  jury  is  rirprcsentcd  as  having  been  bels  refer, — I  mead  the  trials  of  Chapman  and 
perverted  and  destroyed; — and  all  this  is  dcs-  Bennett; — if,  from  what  you  have  heard, 
cribed  as  the  fruit  and  effect  of  judicial  j  you  are  satisfied,  that  such  in  reahty  was  the 
corruption. — Then,  genllemen,  when  you  find  intention  of  the  defendants;  if  you  are  con- 
such   reffection«  as  thcife  in  a  publication,  1    vinccd,  that   their  object  was,  to  destroy  the 

'  trial  by  jury,  and  to  defame  and  disgrace  the 
administration  of  justice,  you  will  of  course 


think  it  can  require  but  very  little  argument, 
to  convince  you,  it  is  a  libel  on  the  judge  and 
jury. — Ttie  libel  alleges,  that  the  corrui/lion 
must  have  originated  witfi  the  judge,  and  was 
afterwards  adopted  by  the  jury. 

Now,  gentlemen,  upon  looking  farther  into 
these  papers,  it  does,  I  own,  seem  to  me, 
that  a  more  severe  or  a  more  deliberate  libel 
on  the  laws  of  the  country,  and  administra- 
tion of  them,  can  not  exist ;  —  but  you 
arc  told,  that,  in  reahty,  it  was  not  the 
inleiitiuii  of  these  defendants  to  libel  either 
the  jtidgc  or  the  jury — that  certainly  is  the 
question  for  you  to  try — you  are  undoubtedly, 
to  consider,  whether  ii  was  the  intention  of 
the  two  delcndants  to  discuss  fairly  and  can- 
didly the  grounds  of  the  acquittals  to  which 
they  referred,  or  whctiier  it  was  not  their  in- 


say  they  are  guilty. — If  you  can  find  any  fair 
reasonable  ground,  that  these  papers  were  in- 
tended merely  as  a  public  discussion  whether 
these  men,  who  had  been  tried  at  the  Old 
Bailey  and  acquitted,  were  properly  acquitted 
or  not,  then  you  will  say,  they  are  not  guilty  ; 
— but  you  will  cousidcr,  that  if  such  was 
their  intention  the  fair  and  proper  mode 
would  have  been  to  have  taken  all  the  circum- 
stances of  the  case,  on  the  one  side  as  well  as 
on  the  other,  into  consideration,  and  to  have 
drawn  the  conclusion  from  the  evidence  on 
both  sides.^This  has  not  been  done — it  is  not 
attempted,  neither  is  it  affected  to  be  done  ; 
but  the  defendants,  without  discussing  or  en- 
tering into  the  merits  of  the  question,  have 


II9S1 


and  Henry  WhiUjor  LMi. 


A.  D.  1808. 


[1194 


contented  themselves  with  assurnins  certiin 
facts,  and  then  introducing  one  gcnem  sweep- 
ing libel,  hy  way  of  commentary  on  the 
facts  falsely  assumed  by  themselves. 

If,  therefore,  you  believe,  in  reality,  that  it 
was  the  intention  of  these  defendants  to  libel 
the  learned  judge,  you  will  say  they  are 
guilty ;— if  you  are  of  opinion  that  it  was 
their  intention  to  libel  the  jury,  you  will  say 
they  arc  guilty.  If  you  believe  it  was  their 
intention  to  libel  the  administration  of  the 
justice  of  the  country,  and  not  to  discuss  the 
propriety  of  the  verdicts  which  have  been 
given,  you  will  also  in  that  case  find  them 
gtiihy.  If  you  think  the  papers  were  published 
with  no  other  view  than  that  of  discussing 
the  propriety  of  these  verdicts,  you  will  of 
course  find  them  not  guilty  ;  yet  one  cannot 
conceive  how  such  could  have  been  their  in- 
tention ;  for  you  find  thai  all  the  facts  were 
not  clearly  brought  before  the  public  by  those 
who  pretended  to  discuss  the  question. — It  is 
for  you,  however,  to  determine  on  the  whole 


of  the  matter-— if  you  think  it  probable  that 
these  papers  were  published  by  the  defend- 
ants  for  a  fair  and  proper  purpose,  you  will 
say  they  are  not  guilty.  If,  on  the  contrary, 
you  think  it  was  only  their  intenliun  to  throw 
a  stigma  on  the  administration  of  justice,  as  it 
was  administered  by  tl>e  jury  under  tlie  direc- 
tion of  the  judge,  m  that  case  you  will  say 
thev  are  guilty.  You  will  consult  together, 
and  consider  of  your  verdicts. 

Foreman  rfihe  Jury, — May  we  have  a  copy 
of  these  papers— May  we  be  allowed  to  take 
them  out  of  Court  with  us  ? 

Mr.  Justice  f/roic.—CerUinly,  gentle- 
men. You  may  take  with  you  whatever  will 
assist  you  in  returning  your  verdict. 

The  Jury  retired,  and  were  absent  about 
twenty  minutes ;  upon  their  return  into  court, 
Mr.  Lowten  addressing  them  said,  **  How  say 
you,  gentlemen,  arc  John  Harriott  Hart  and 
Henry  White,  Guilty  or  Not  Guilty  r 

Foreman  of  the  Jury, — ^**  Guilty." 


680.  Proceedings  on  the  Trial  of  an  Information  filed  by  his 
Majesty's  Attorney  General  against  John  Harriott 
Hart  and  Henry  White,  for  certain  Libels  upon  the 
administration  of  Justice  in  England,  and  upon  the  Right 
Hon.  Edward  Lord  EUenborough,  Lord  Chief  Justice  of 
his  Majesty's  Court  of  King's-Bench :  tried  before  the 
Hon.  Sir  Nash  Grose,  Knight,  one  of  the  Judges  of  his 
Majesty's  Court  of  King's-Bench  and  a  Special  Jury,  on 
Saturday,  June  S5  :  48  George  HL  a.  d.  1808.* 


IN  THE  KING'S-BENCH. 

The  Kino 
agaimt 
JouN  HARaiOTT  Hart  ancf  Henkt  Whiti, 


OmH  of  King'i' Bench,  Ouildhali^  Saturday, 
June  %btht  1808. 

Tui  Jury. 

Samuel  Hadley^  Swithin's-lane,  merchant, 

Foreman. 
John  Barton,  Mark-lane,  merchant. 
Henry  Fotter,  Billiter-Iane,  merchant. 
Martin  Fatter,  Philpot-lane,  merchant 
William  Hodgson,  A  Idermanbury,  merchant. 
William  Whiiworth,  Cornhill,  merchant. 
Benjamin  Hutton,  Angel-cotirt,  Friday-sU 

merchant. 


*  See  the  preceding  Com. 


John  Parker,  Broad- street,  merchaDt. 
Henry  Ward,  Bread-street,  merchant. 
Thoma$  Rich.   Watson,    Bread-sUeet-hill, 

merchant. 
Thomas  Rii^,Two-S  wan-yard,  coach-master. 
Joseph  Gouldj  Moorfields,  fishmonger. 

The  Information  was  opened  by  Mr.  Bick* 
ardson ;  it  vras  as  follows : 

Of  Hilary  Te&m  48th  Geo.  3  1808. 

London  >  Be  it  remembered   that  sir 
to  w'U,  S  Ticary  Gibbs  knight  attorney- 

feneral  of  our  present  sovereign  lord  the 
ing  who  for  our  said  lord  the  king  in 
this  behalf  prosecutes  in  his  own  proper 
person  comes  here  into  the  court  of  our 
said  lord  the  king  before  the  king  him- 
self at  Westminster  on  Thursday '  next 
af\er  the  Octave  of  the  Purification  of  the 
Blessed  Virgin  Mary  in  this  same  term 
and  for  our  said  lord  the  k'mg  pveth  the 
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Mw(U ^f^tfmU^  nflfVWif  §n9i 


'OWt  ImV0  to  IHMMIIlHM  WIV  M  mfimil* 

tfllhit  bdbft  tad  at  the  ratpedfart  tioMS 
of Hm  pHntnig  and  pnUuhins  the  wf«- 
fti  Mtadaloiu  naliciovi  ■nd  omowtorj 
Mbrii  benlimAcr  nentioiied  the  right 
iMMioiinbla  Edwanl  lord  Elhmboroiigh 
was  and  eontnmall^  sinca  hitharto  bath 
been  and  ftill  it  the  chief  justiee  of  our 
aaM  kird  the  khig  assigned  to  hold  pleat 
before  the  king  Jiintelf  and  ako  a  peer 
and  ktfd  of  the  pariiament  of  thit  kmg- 
dom  to  wit  atLoMoo  hi  the  jparbh  of  S. 
Mary-le*Bow  in  the  wanl  or  Cheap  and 
that  hnetofore  to  wit  on  the  tecood  daj 
of  December  in  the  48tb  jearof  there^ 
of  our  toverejgn  lord  George  the  third  of 
the  United  Kingdom  of  Great  Britain 
and  IreUnd  king  at  the  Guildhall  of 
Uie  dty  of  LoiMlon  a  certain  action  of 
tretpatt  and  atnnit  thtn  dcpendiac  in 
the  court  of  our  taid  lofd  the  Kiagbelbia 
the  king  himielf  wjierein  one  Thomat 
Bojrce  vat  thepWntiff  and  one  Thomat 
Gaoricl  Bajlifln  wat  the  defendant  wat 
tried  hj  a  jury  of  the  laid  city  of  Lrmdon 
bafoia  the  albtataid  Edward  lord  £lle»> 
borough  then  ai^  ttiil  being  the  chief 
jwrtioa  algretaid  at  and  upon  which  taid 
«lrlal  the  eahl  Jmj  (bond  and  gate  their 
verdict  lor  the  taid  Thomat  Bovcetgaintt 
Ibe  taid  Thomat  Gabriel  Ba^hie  and  at- 
tttwd  damaget  to  the  taid  Thomat  Boyce 
over  and  wove  hb  cottt  and  chaiget 
^  him  about  hit  tuii  in  that  behalf  ea* 
pended  to  80^    And  the  taid  attomey- 

Sneral  for  our  taid  lord  the  king  giveth 
e  Court  here  further  to  understand  and 
be  informed  that  John  Htrriott  Hart 
lato  of  London  printer  and  Henry  White 
late  of  the  same  place  gentleman  well 
knowing  the  premises  but  being  mali* 
cious  and  ill-disposed  persons  and  unlaw- 
fully and  maltcionsly  devising  and  in* 
tending  to  hring  the  adminittration  gfjui" 
ike  in  England  into  hatred  and  contempt 
mnonr  the  liege  $nbjeet$  of  omr  §aid  lord 
ike  ktng  and  to  rai$e  and'  excite  dimfec* 
iian  and  di$conieni  in  the  mindi  of  the 
tiege  tutfectt  of  our  taid  htd  the  king 
4ind  mho  to  trainee  ddame  and  vilify  the 
eaid  Edmard  brd  Btlenhoromgh  to  heing 
tuck  chief  juiiee  at  eforttaid  and  a  peer 
and  lord  of  the  paniameni  at  ^fbretmd 
and  to  bring  him  into  great  and  public 
haired  and  cemtempi  afterwmrdt  to  mt  on 
ihe  00/A  day  ^  December  in  the  48th 
year  of  the  reign  aforesaid  at  London 
aforesaid  in  the  parish  and  ward  afore- 
tud  imlawfuUy  and  maliciously  did  print 
and  publish  and  cause  and  procure  to  be 
printed  and  published  eerfaie  tcandalout 
malidoui  und  defamaiory  libdt  ef  and 
€aneeming  theqforetaid  trial  and  the  ver- 
dict i^bretaidemd  ako  if  and  concerning 
ihe  taid  Bdamrd  lord  EiUnhorough  at' 
suck  chirfjmUke  ataforetaid  amd  the  can- 
duct^  the  said  Sdmard  krd  VkukaroagK^ 
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as  meekekirfjuMkeme^fareoaidMikm  mHd 
'  one  «  which  sud  tcandalout  mali- 


Clout  and  defomatetv  libels  is  accotding 
to  the  tenor  and  efiect  foUowing  (that  is 
to  say) 

«•  To  the  Risht  Hon.  Ed w.  Lord  Ellen* 
borough,  the  Lord  Chief  Justice  of  His 
Majet^t  Court  of  Kina'ft^iench*'  Ice. 
dm.  dec  (moaning  the  atorctaid  Eitwerd 
kNd  EUenboreugh)  ••  Mv  lord"  (meaning 
the  taid  Edward  knd  Ellenboruugh)* 
**  The  magnltudo  and  importance  of  the 
tut^ect  to  which  I  request  jrour  miist 
tenout  and  immediate  atlention,  mna 
lumith  a  tufficient  apology  forthtiapcr. 
tonally  addretsinc  your  NMdahip.  The 
two  most  valuable  and  perhapa  only 
remaining  teairitiet  for  the  righto  and 
Hbertiet  of  Enslislimen,  are,  unquoatioiw 
ably,  the  trial  by  jury,  and  the  freedom 
of  the  piest.  So  long  at  the  admittiatni- 
tioo  of  jottiee  continuet  pure  and  undo- 
fiM,  aud  the  wrongt  and  iinuiiea  of  a 
tuflering  people  esperience  full  aodade- 
qiMte  rearets;  to  long  as  the  public 
nincliooariet  of  our  assembliet  of  legitla- 
turt  and  courts  of  jurisprudence  be  op^n 
to  free  eiaminallon  and  inquiry,  to  long, 
m  lon^  and  no  longer,  miyr  the  peopS 
of  thit  country  be  justly  considered  as 
tafo  fiom  the  gigantic  tir'idot  of  des- 
potism, and  the  encroachmento  of  arbi- 
traiy  oppression.  Impressed  with  this 
tahitary  conviction,  1  feel  it  a  positive 
right,  to  well  at  an  imperbut  miu,  to 
route  the  vigilant  attention  of  my  fellow 
countrymen  to  the  late  proceedings  in 
Uieir  courts  of  justice,  to  call  publicly 
upon  your  lordship**  (meaning  llie  said 
Edward  lord  EUenoorou^h)  *'  (or  satisfac- 
tory explanation  respecting  a  case  that 
recently  came  under  your  cogtiizence, 
and  was  submitted  to  your  jurisdiction,*' 
(meaning  the  said  trial  of  the  said  action) 
*'  to  examine  freely  but  respectfully  the 
force  and  validity  of  the  obwrv&tions  thit 
have  been  attributed,  falsely,  I  hope,  at- 
tributed, to  your  lordship,*  and  clearly 
demonstrate  their  evil  tendency  and  per- 
nicious consequences  to  the  public  at 
large.  My  lord,  it  is  essential  not  only 
to  the  national  safety,  liul  to  the  security 
of  every  individual  subject,  that  the  man 
who  is  entrusted  to  preside  over  the  tri- 
bunals of  England  should  be  eminently 
distinguished  Tor  iuflexible  integrity  and 
unoorrupted  virtue  :  that  he  should  rise 
superior  to  all  selfish  considerations  or 
part;^  views,  and  that  the  promulgation 
of  his  opinions  from  the  jinlgment-seat, 
should  place  his  character  in  the  must 
exalted  point  of  view  as  the  avowed  ene- 
my of  corruption  and  the  friend  of  public 
justice. 

"  I  had  intended,  my  lord,  that  these 
prdhninary  reflections  should  have  been 
actompaniiad  by  a  Ibw  remarks  on  the 
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peculiar  hardships  and  unprecedented 
circumstances  attendant  on  the  case  of  a 
Mr.  William  Dickie,  who  is  now  sufferine 
all  the  aggravated  horrors  of  a  perpetual 
imprisonment  merely  upon  a  civil  action 
of  debt !  but  a  desire  to  obtain  complete 
information  on  the  subject,  and  the  pre- 
sent instance  appearing  to  require  more 
immediate  attention,  1  shall  suspend  my 
observations,  and  confine  myself  to  the 
case  before  roe. 

"  My  lord,  a  most  shameful  and  wanton 
outrage  on  the  personal  freedom  of  an 
English  subject  has  been  committed  by 
a  brutal  ruflian,    and  the  complainant 
appeals  to  a  British  tribunal  for  indeni- 
nincation  and  redress;   the  case  is  com- 
pletely proved,  as  well  by  the  concurrent 
testimony  of  the  most  respectable  wit- 
nesses in  behalf  of  the  plaintiff,"  (mean- 
ing the  said  Thomas  Boyce)  "  as  by  the 
cross-examination  of  those  on  the  part 
of  Vlie  defendant*'  (meaning  the   said 
Thomas  Gabriel  Bailiffe.) — '*  The  circum- 
stances are  shortly  these :  the  plaintiff^' 
(meaning  the  said  Thomas  Boyce),  **  who 
had  formerly  resided  in  India,  and  filled 
an  important  situation  in  his  majesty's 
army,   was  returning  to  Europe,  as  a 
passenger  in  a  vessel  under  the  command 
of  the  defendant''  (meaning  the  said 
Thomas    Gabriel    Bailiffe)   *' with    his 
daughter,  a  child  of  eight  years  of  age ; 
and,  during  the  early  part  of  the  voyage, 
had  enjoyed  unmolested  the  privilege  of 
occupying  the  poop,  and  taking  his  re- 
creation there  with  the  superior  officers 
and  passengers.    On  a  sudden,  however, 
without  any  cause  assigned,  he"  (mean- 
ing the  said  Thomas  Boyce)  '*  is  debarred 
from  this  enjoyment  by  the  defendant" 
(meaning  the  said  Thomas  Gabriel  Bay- 
liffe)  '*  and  compelled  to  retire  with  his 
daughter  to  another  part  of  the  vessel. 
The  terms  in  which  the  prohibition  is 
conveyed,  are  of  the  most  insultine  and 
degrading    nature.      The     defendant" 
(meaning   the    said    Thomas    Gabriel 
Bailiffe)  calls  out  to  the  mate  to  *  take 
that  fellow  from  the  quarter  deck  and 
never  let  him  come  there  aeain !'  the 
plaintiff^*  (meaning   the   said   Thomas 
Boyce)  *'  is,  accordmgl^,  ordered  to  quit 
the  poop ;  he  retires  without  any  hesita- 
tion, and  from  that  time  confines  him  • 
self  in  a  more  retired  and  private  part  of 
the  vessel.    Soon  after,  an  alarm  being 
given  of  some  strange  vessels  in  sight, 
which  are  mistaken  for  an  enemy,  the 
defendant"  fmeaning  the  said  Thomas 
Gabriel  Bayliffe)  "  calls  over  the  names 
of  all  the  passengers,  orders  them   to 
their  respective  quarters,  and  commands 
the  plaintiff*'  (meaning  the  said  Thomas 
Boyce)  "  to  take  his  station  at  the  poop. 
The  latter"  (meaning  the  said  Thomas 
Boyce)  "  refuses  lo  ^y  thb  ordcTy  not 
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choosing  to  return  to  the  situation 
whence  he  had  been  so  ignominiously 
driven.  He  at  the  same  time  professes 
his  readiness  to  fulfil  his  duty  in  any 
other  situation.  The  defendant"  (mean- 
ing the  said  Thomas  Gabriel  Bailiffe) 
"  immediately  calls  out,'  Here,  take  this 

'  d d  rascal,  and  put  him'  *'  (meaning 

the  said  Thomas  Boyce)  **  *  in  irons !'  *' 
'<  This  brutal  and  ferocious  order  is  in- 
stantaneously obeyed,  and  a  British  sub- 
ject and  a  freeman  is  loaded  with  fetters, 
and  exposed  on  the  poop  to  the  insulting 
derision  of  the  crew,  and  the  inclemency 
of  a  cold  night !  For  this  outrage,  and 
for  indemnification  for  the  expense  of 
his  removal  from  a  vessel  where  he  could 
no  longer  with  safety  or  prudence  con- 
tinue, he"  (meaning  the  said  Thomas 
Bovce)  '*  returns  to  England  in  another, 
and  seeks  fur  reparation  in  a  British 
court  of  justice.  The  British  public, 
my  lord,"  (meaning  the  said  Edward 
lord  Ellenborough)  **  will  be  amazed  to 
learn,  thai,  afler  a  recital  of  this  atro- 
cious offence,  and  a  full  and  complete 
proof  of  the  truth  of  the  accusation, 
that,  under  the  direction,  and  upon 
bearing  the  concluding  remarks  of  the 
lord  chief  justice  of  England"  (meaning 
the  said  Edward  lord  Ellenborough)  *'  an 
English  Jury,"  (meaning  the  aforesaid 
jury)  **  feeling,  no  doubt,  for  the 
wounded  honour  and  insulted  rights  of 
an  injured  fellow-countryman,  award 
damages  to  the  extraordinary  amount  of 
—(I  blush  to  name  them)  eighty- 
pounds  ! !  !*  The  public  must  certainly 
DC  at  a  loss,  my  lord,  to  account  for  the 
excessive  lenity  of  this  singular  verdict, 
especially  when  they  contrast  it  with  the 
case  of  Dickie,  where,  merely  for  words 
spoken  at  a  common  alehouse  over  his 
cups,  and  possibly  not  quite  in  his  sober 
senses,  a  verdict  was  given  for  seven* 
hundred  pounds ;  and  the  unhappy  cul- 
prit, in  consequence  of  his  inability  to 
pay  the  penalty  of  his  offence,  and  even 
in  spite  of  the  forbearance  of  the  ag- 

Srieved  party,  is  doomed  to  end  his 
ays  in  a  jail ! ! !  But  our  surprise  will 
be  materially  diminished  and  our  appre- 
hensions increased  when  we  peruse  your" 
(meaning  the  said  Edward  lord  Ellenbo- 
rough's)  **  concludin^^  observations : — we 
are  told,  in  the  printed  statement  of 
this  remarkable  trial,  that  your  lordship" 
(meaning  the  said  Edward  lord  Ellen- 
borough) '*  was  pleased  to  observe^  that 
'  in  this  case,  neither  party  had  been 
entirely  free  from  blame  I'  and  we  are 
naturally  led  to  inquire  ofvour  lordship, 
what  part  of  the  plaintiffs"  (meaning 
the  said  Thomas  Boyce's)  *<  coMuct  was 
•  deserving  of  reprehension  ?  you  acknow- 
ledge that  he  nad  been,  *  rudely  driven 
from  the  poop;*  and  witbeul  any  as- 
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signable  cause  or  alleged  misconduct 
deprived  of  lus  usual  comforts  of  ex- 
ercise and  recreation;  you  assert  tliat 
*  the  defendant"  (meaning  the  said 
Thomas  Gabriel  DayliFc)  "  had  the 
strict  right  of  withdrawing  his  indul- 
gence W  he  thought  proper,  while  you, 
at  the  same  time,  deny  the  exercise  of  a 
similar  rizht  to  the  plaintiflf^'  (meaninf; 
the  said  Thomas  Boyce)  "to  withhold 
his  assistance  from  a  wretch  who  had 
publicly  treated  him  with  gross  indignity 
and  contempt,  in  a  case  loo  of  extreme 
personal  danger,  where  he  was  hound 
oy  no  moral  sympathy  or  legal  obliga- 
tion !  You*'  (meaning  the  said  Edward 
lord  Ellenborougli) "  are  reported  to  have 
said,  that '  the  plaintiff  "  (meaning  the 
said  Thomas  Boyce)  *' '  falsely  consulted 
the  suggestions'  of  his  wounded  pride !' 
Good  God  !  my  lord !  is  that  delicacy 
of  sentiment,  that  acuteness  of  feeling, 
that  nice  sense  of  honor,  that  decent 
pride,  which  preserves  men  honest 
amidst  the  raging  temptations  of  sur- 
rounding vice  and  fully,  and  nourishes 
in  their  bosoms  the  nublc  principles  of 
freedom  and  indcpendeuce^is  this,  the 
safeguard,  and  often  the  substitute,  of 
all  our  other  virtues,  which  resents  an 
open  insult  as  a  serious  injury,  and  learns 
to  practise  the  useful  lessons  of  forbear- 
ance, out  of  respect  fur  the  rights  of 
others,  to  be  thus  misrepresented,  un- 
dervalued, and  despised?  Upon  what 
principle,  my  lord'  *'  (meaning  the  said 
Kdward  lord  Elleiiboruugli)  "  cither  of 
law  ur  justice,  was  this  injured  gentle- 
man" (meaning  the  said  Thomas  iioycc) 
*'  bound  to  expose  his  life,  and  hazard 
the  ruin  of  his  helpless  daughter,  who  , 
could  look  to  her  parent  alone  for  pro-  i 
tection  and  support  ?  was  he  enrolled  ur  . 
registered  us  one  of  the  crew  ?  Did  he  ; 
receive  the  wages  of  a  soldier  or  a 
seaman,  or  had  he  any  share  or  concern  ' 
in  the  prupertv  ur  merchandise  of  this 
vessel? — None,  lie  wus  a  private  pas-  , 
sencer,  coining  ptareahly  over  to  Kng- 
land,  for  tlie  laudable  puri)ose  of  edii-  } 
eating  his  only  daughlcr,  and  claimed 
the  Lonimun  rights  uf  hospitality  and 
decornm  !  Mv  lord,  tiic  detads  {}\'  this 
trial"  (meaning  tlicai'oieMiid  trial)  *'  have 
hllcd  me  with  horror  and  indignation  !  — 
Be  assured  that  tiie  puhhc  nnnd  is  stea- 
dily fixed  on  the  character  and  rondnct 
of  the  present  lord  chief  justice  of  Eng- 
land" (meaning  the  said  Kdward  lord 
Kllenhorongh)  **  and  regards  them  with 
an  eye  of  suspicion  and  alarm! — The 
increasing  frequency  of  duels  in  tiiis 
country  can  excite  no  surprise,  when  wc 
reflect  that  an  opinion  appears  to  be  ra- 
pidly gaining  ground  (an  opinion  wjiich 
I  trust  is  ill-founded)  that  private  injuries  , 
have  of  late  been  seldom  compensated 


by  public  reparation  ;  that  the  sufferings 
and  grievances  of  individuals  have  be- 
come subjects  of  banter,  and  ridicule ; 
that  the  characters  of  witnesses  have 
been  assailed,  and  their  testimony  con- 
fused and  perverted  by  the  gross  calum- 
nies and  vulgar  witticisms  of  babbling 
pleaders,  and  pettifogging  attoruies,  and 
that  men,  therefore,  rather  choose  to 
become  the  arbiters  and  judges  of  their 
own  causes  and  quarrels,  than  seek  in 
vain  for  a  tardy  or  ineflfectiial  redress 
from  a  public  court  of  justice! — ^The 
consequences  to  a  man  of  your  lordships 
uenetration  and  discernment  need  not 
be  pointed  out.  Think  of  them  seri- 
ously and  at  your  leisure ;  and,  for  the 
present,  my  lord,  farewell. 
"  Dec.  18,  1807.  Ji'Kiua.- 

"  •  The  Editor  thinks  it  but  proper 
here  to  remind  the  reader  that  the  plain- 
tiff upon  the  trial"  (meaning  the  aforesaid 
trial)  <*  state<l,  that,  in  consequence  of 
the  usage  he  had  received,  he  was  com* 
pel  led  to  go  on  shore  at  St.  Helena, 
whence  to  obtain  his  passage  to  England, 
he  was  oblij^ed  to  pay  100  guineas  F  and 
to  an  Enghsh  subject  so  circumstanced, 
a  British  jury,  iu  a  trial"  (meaning  the 
aforesaid  trial)  "  at  which  the  lord  cJiief 
justice  of  England"  (meaning  the  said 
Edward  lord  Ellcnboruugh)  '*  presides, 
for  an  outrage  upon  his  personal  feelings 
the  most  indignant  and  scandalous  that 
could  be  offered,  award  the  liberal  da- 
mages of  80/. !  ! !"  And  the  other  of 
which  said  scandalous  malicious  and  de- 
famatory hbcls  is  according  to  the  tenor 
and  efl'ect  lullowing  (tiiat  is  to  say) 

"To  the  Editor  of  the  Independent 
\\  hig. 

"  Dec.  lilh,  1807. 

"  Sir ; — I  have  read  a  report  uf  a  trial" 
(meaning  tlic  aforr'iaid  trial)  **  in  the 
iSIorning  PonI  and  Morning  Chruiiicic  of 
this  date,  before  lord  ciiief  justice  Elicn- 
borough"  (meaning  the  said  l-'.flward 
lord  Ellenhorongh)  •*  and,  if  that  report 
be  correct,  it  is  full  time  that  the  doc- 
trines and  decisions  of  that  personage 
should  be  carefully  attended  to,  with  a 
view  to  their  being  candidly  examined 
and  discussed  out  of  a  court  uf  justice, 
where  it  may  not  be  very  prudent  to 
enter  into  a  controversy  with  his  lord- 
ship, lie**  (meaning  the  said  Edward 
lord  Ellenborough)  **  has  upon  several 
occasions  announced  a  bia^t  so  very 
strong  towards  arbitrary  power,  that  I 
have  been  led  to  suppose  it  was  in  the 
latter  end  of  the  reign  of  James  the 
second,  and  not  of  C'corgc  the  third, 
(the  father  of  his  people)  that  I  was 
living.  Impunity  gives  boldness;  and 
it  is  perhaps  owing  to  the  silence  of  the 
public  on  the  anunadveisious  and  ad- 
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dreates  of  our  judges  to  the  jury  of  late 
years,  that  the  promulgation  of  prin- 
ciples subversiTe  of  our  rishts  has  been 
carried  to  a  very  censurable  extent.    I 
know  nothing  of  the  parties  in  ques- 
tion; I  know,  indeed,  that  captains  of 
Indiaroen  are  apt  to  fancy  themselves 
peat  men,  and  to  exercise  an  authority 
uidecent  and  illegal.    In  the  present  in- 
stance the  |>ubhc  prints  state,    that  a 
roan"  (meaning  the  said  Thomas  Boyce) 
'<  and  bis  daughter  have  taken  a  passage 
on  board  of  a  ship  in  India  for  Europe ; 
a  valuable  consideration  is  given  to  the 
captain  who,  of  course,  becomes  a  kind 
of   stage    coachman,    innkeeper    and 
vintner   to  the  passenger,  who  has   a 
stronger  claim  to  good  manners  and  at- 
tention  from  this  coachmau  and  inn- 
keeper,  on  account  of  the  exorbitant 
sum  which  is  generally  exacted  for  his 
bed  and  board.    In  this  case,  the  ship  is 
neither  more  nor  less  than  a  travelling 
public-house,  like  one  of  the  trecht- 
schuyts  on  the  canals  in  Holland  and 
Flanders,  the  skippers  of  which  furnish 
meat  and  drink,  at  stated  not  arbitrary 
prices,  to   their  respective  passengers. 
The  Dutchmen  do  not  give  anyeood- 
will  for  the  command  entrusted  to  them, 
but  the  skippers  of  our  English  passage 
vessels  to  and  from  India,  give  from  8 
to  10,000/.  some  say  14,000/.  good-will ; 
of  course  this  enormous  sum,  and  no 
doubt  with  enormous  interest,   must  be 
reimbursed  to  them ;  and  how  is  it  re- 
imbursed?    by    carrying,    like    stage 
coaches,  parcels  and  passengers,  by  fair 
trade,  ana  by  smuggling.— Olie  captain 
whom  I  pay  for  my  passage  is  to  me  no 
other  than  a  stage  coachman,  and  can 
have  no  more  right  to  exercise  authority 
over  me,   than  an  Innkeeper   has   to 
dictate   to    his    guests.     Lord    Ellen- 
borough"  /meaning   the   said    Edward 
lord  Ellenoorough)   ^  seems   to  think 
very  lightly  of  an  Englishman  being 
confined  several  hours  in  irons  by  the 
impudent  mandate  of  a  man  hired  to 
behave  civil  to  the  person  whom    he 
insultsand  degrades.  Lord  Ellenborough" 
(meaning  the  said  Edward  lord  Ellen- 
borough)  **  feels  nothing  for  the  wounded 
sensibility  of  a  female,  the  daughter  of 
the  injured  party.    I  suppose  his  lord- 
ship" (meanmg  the  saia  Edward  lord 
Elicnborough)    "  is   not  a  father,  —  I 
should  almost  question  his**  (meanine 
the  said   Edward  lord  Ellenborough's) 
<'  ever  bavins  been  a  son,  if  there  had 
been  any  other  mode  of  coming  into 
existence.    If  the  passenger'*  (meanine 
the  said  Thomas  Boyce)  *'  had  behaved 
ill,   which  does  not   appear,   I    doubt 
whether  the  captain''  ^meaning  the  said 
Thomas  Gabriel  Bsvline)  *'  could  legally 
forbid  him  to  walk  in  any  open  and 
VOL.  XXX. 


public  part  of  the  vessel ;  and  his  doing 
this  was  an  affront  wliich  would  have 
authorised  the  ofiended  person  to  have 
chastised  him  the  first  opportunity  he 
met  him  on  shore.  To  order  him,  after 
this,  to  the  spot  whence  he  had  excluded 
him,  was  insolent  and  tvrannical,  and 
it  much  grieves  me  to  find  a  conduct  so 
flagitious  even  palliated  bj^  the  chief 
justice  of  England*'  (meaning  the  said 
Edward  lord  Ellenborough.) 

I  *'  A  Seaman.*' 

— To  the  great  scandal  mnd  disgrace  of 
the  said  Edward  lord  ElUnborough  and 
of  the  administration  of  justice  in  England 
In  contempt  of  our  said  lord  the  king 
and  his  laws  To  the  evil  example  of  all 
others  and  against  the  peace  of  our  said 
lord  the  king  his  crown  and  dicnity. 

Second  Count. — And  the  saidattorney* 
general  of  our  said  lord  the  king  givetli 
the  Court  here  further  to  understand 
and  be  informed  that  the  said  John 
Harriott  Hart  and  Henry  White  so  be- 
ing such  persons  as  aforesaid  and  again 
unlawfully  and  maliciously  devising  and 
intending  as  aforesaid  heretofore  to  wit 
on  the  20/A  day  of  December  m  the  48th 
year  of  the  reign  aforesaid  at  London 
aforesaid  in  the  parbh  and  ward  afore- 
said unlawfully  and  maliciously  did  print 
and  publish  and  cause  and  procure  to  be 
printed  and  published  a  certain  other 
scandalous  malicious  and  defamatory 
libel  of  and  concerning  the  aforesaid  trial 
and  also  of  and  concerning  the  said  Ed' 
ward  lord  Ellenborough  as  such  chief 
justice  as  aforesaid  containing  therein 
(amongst  other  things)  divers  scandalous 
malicious  and  defamatory  matters  and 
thinss  of  and  concerning  the  aforesaid 
trial  and  also  of  and  concerning  the 
said  Edward  lori  Ellenborough  as  such 
chief  justice  as  aforesaid  according  to 
the  tenor  and  efiect  following  (that  is  to 
say) 

''  I  have  read  a  report  of  a  trial" 
(meaning  the  aforesaid  trial)  "  in  the 
Morning  Post  and  Morning  Chronicle 
of  this  date,  before  lord  chief  justice 
Ellenboroiigh"  (meaning  the  said  Ed- 
ward lord^Ellenborou^h) ;  "  and  if  that 
report  be  correct,  it  is  full  time  that  the 
doctrines  and  decisions  of  that  person- 
age" (meaning  the  said  Edward  lord 
^lenborough)  **  should  be  carefully 
attended  to,  with  a  view  to  their  being 
candidly  examined  and  discussed  out  of  a 
court  of  justice,  where  it  may  not  be 
verv  prudent  to  enter,  into  a  controversy 
with  his  lordship.  He"  (meaning  the 
said  Edward  loro  Ellenborough)  *'  has 
upon  several  occasions  announced  a 
bias  so  very  strong  towards  arbitrary 
power,  that  1  have  been  led  to  suppose 
It  was  in  the  latter  end  of  the  reign 
of  James  the  Snd^  and  not  of  George 
4  H  - 
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the  Srd  (Ihe  father  of  his  people),  that  I 
was  liTing;  impunitj  gives  boldness, 
and  it  is  perhaps  owin^  to  the  silence  of 
the  piibhc  00  the  animadversions  and 
addresses  of  our  judges  to  the  jury 
of  lale  years,  that  the  promulgation  of 
principles  subversive  of  our  rights  has 
been  carried  to  a  very  censurable  eitent** 
—To  the  grrai  tcandal  andditgrace  of  the 
%aid  Edward  lord  Ellenbdnnigh  and  of 
the  aJminiitralion  qfiu$iice  in  England 
In  cunleimituf  our  Vaul  lord  the  king  and 
his  laws  To  the  evil  example  of  all  others 
and  against  the  peace  of  our  said  lord  the 
king  his  crown  and  dignity. 

Third  Count. — And  the  said  attorney- 
general  of  our  said  lord  the  king  for  our 
said  lord  the  king  further  giveth  the 
Court  here  to  unuerstacd  and  be  in- 
formed that  the  said  John  Harriott  Hart 
and  Ucnry  White  so  being  such  persons 
as  afore'^aid  and  again  unlawfully  and 
malieioutly  devising  and  intending  at 
qforttaid  heretofore  to  ril  on  the  Wih  day 
of  December  in  the  48th  year  of  the  reien 
aforesaid  at  London  aforesaid  in  the 
parish  and  ward  aforesaid  unlawfully 
and  maliciouslv  did  print  and  publish 
^od  cause  and  procure  to  be  printed 
and  publislied  eertain  other  teandaUmt 
malicumt  and  defamatory  lihehofand  con^ 
cerning  a  certain  $uppoud  action  and  of 
and  concerniug  a  trial  thereof  in  and  by 
the  said  latt  mentioned  libelt  iurmiaed 
to  have  been  then  lately  had  before  the 
Moid  Edward  lord  EUenborough  as  such 
chief  justice  as  aforesaid  and  the  verdict 
supposed  to  have  been  given  at  such 
supposed  trial  and  also  of  and  concerning 
the  said  Edward  lord  EUenborough  us 
such  chief  justice  as  aforesaid  and  the  con* 
duct  of  the  said  Edward  lord  EUenborough 
as  such  chief  justice  as  aforesaid  at  the 
iaid  supposed  trial  one  of  which  said  last- 
mentioned  scandalous  malicious  and  de- 
famatory libels  is  according  to  the  tenor 
and  effect  following  (that  is  to  say) 

«<To  the  Right  Hon.  Edward  Lord 
EUenborough/*  (ineanine  the  said 
Edward  lora  Ellenborougn),  *<  the 
Lord  Chief  Justice  of  his  Majesty's 
Court  of  King's  Bench,  fiec.  &c.  &c. 

*'  My  lord ;"  (meaning  the  said  Edward 
lord  Ellenborough) — ^'llie  magnitude  and 
importance  of  the  subject  to  which  I 
request  your  most  senous  and  imme- 
diate attention,  must  furnish  a  sufh- 
cicnt  apolo(!y  for  thus  personally  ad- 
dressing your  lordship.  The  twu  most 
valuable,  and  perhaps  only  remaining 
securities  for  the  rights  and  liberties 
of  Englishmen,  arc,  unquestionably, 
the  Trial  by  Jury,  and  the  Freedom 
of  the  Vress.  So  long  as  the  administra- 
tion ofjubticc  continues  pure  and  undefiled, 
and  ibe  wrongs  and  injuries  of  a  suffer- 


ing people  eiperience  full  «nd  adequate 
rearcss ;  to  long  as  themiblic  funetioo- 
aries  of  our  assemblies  otiegislaturey  and 
courts  of  jurisprudence  be  open  to  free 
examination  and  inquiry  ;  so  long,  my 
lord,  and  no  longer,  may  the  people  of 
this  country  t>e  justly  considered  as  safe 
finom  the  gigantic  strides  of  despotism, 
and  the  encroachments  of  arbitrary  op- 
pression. Impressed  with  this  salutary 
conviction,  I  feel  It  a  positive  right, 
so  well  as  an  imperious  duty,  fo  rouse 
the  vigilant  attention  of  my  fdlow- 
countrymen  to  the  late  proceedings  in 
their  courts  of  justice,  to  call  publicly 
upon  your  lordship**  (meaning  the  said 
Edward  lord  EUenborough)  ^  for  aati»- 
faclory  explanation  respecting  a  case 
that  recently  came  underyour  cc^iaance, 
and  was  submitted  to  your  junsdktion, 
to  examine  freely  but  respectfully  the 
force  and  validity  of  the  observations 
that  have  been  attributed,  falsely  I 
hope  attributed,  to  your  lordship,  *  and 
clearly  demonstrate  their  evil  tendency 
and  pernicious  conseaueuccs  to  the  pub- 
lic at  large.  My  loro,  it  is  easeittiai  not 
onl^  to  tne  national  safety,  but  lo  the  se- 
cun^  of  every  individual  subject,  that 
the  roan  who  is  entrusted  to  pmidb  over 
the  tribunals  of  England  shomd  he  emi- 
nently distinguished  fur  indelible  in- 
tegrity and  uncorrupted  virtue ;  that  he 
shoald  rise  superior  to  all  selfish  comi<ler- 
ations  or  party  views,  and  that  the  pro- 
mulgation of  his  opinions  ftom  the  judg- 
ment seat  should  place  his  character  m 
the  most  exalted  point  of  view,  as  the 
avowed  enemy  of  corruption  and  the 
friend  of  public  justice.  1  had  intended, 
my  lord,  that  these  preliminary  reflec- 
tions should  have  been  accompanied  by 
a  few  remarks  on  the  peculiar  nardsbips 
and  unprece<lented  circumstances  at- 
tendant on  the  case  of  a  Mr.  Wm. 
Dickie,  who  is  now  suffering  all  the 
aggravated  horrors  of  a  perpetual  impri- 
sonment merely  upon  a  civil  action  ot 
debt!!  but  a  desire  to  obtain  complete 
information  on  the  subject,  and  the 
present  instance  appearing  to  require 
more  immediate  attention,  I  shall  sus- 
pend my  observations  and  confine  my- 
self to  the  ca5c  bet'orc  me. 

'*  My  lord,  a  most  shameful  and  wanton 
outrage  on  the  personal  freedom  of  an 
English  subject  lias  been  committed  by  a 
brutal  ruffian,  and  the  complainant  ap- 
peals to  a  British  tribunal  for  indem- 
nification and  redress.  The  case  b  com- 
pletely proved,  as  well  by  the  concurrent 
testimony  of  the  most  respectable  wit- 
nesses in  behalf  of  the  plaintiff**  (mean- 
ing the  plaintiff  in  the  said  supposed  ac- 
tion), '*  as  by  the  cross-ex  imination 
of  those  on  the  part  of  the  defendant*' 
(meaoiog  the  defendant  in  the  said  sup- 
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poMd  aiclipn).  **  The  drcumtunces  are 
thorily  these:  The  pUiotiflf*'  (inean- 
ipglhe  pUinliffin  the  said  supposed  ac- 
tion) "  wko  had  rqrmerly  resided  in 
India,  and  fiUed  an  important  situation 
in  his  majesty's  uriny,  was  returning  to 
Europe,  as  a  passenger  in  a  vessel  under 
the  cominand  of  the  defendant"  (mean- 
ing the  defendant  in  the  said  supposed  ac- 
tion) "  with  his  daughter,  a  child  of  eight 
years  of  age  ;  and  during  the  earlv  part 
of  the  voyage  had  enjoyed  unmolested 
the  privilege  of  occupy uig  the  poop,  and 
taking  his  recreation  there  with  the  su- 
perior officers  and  passengers.  On  a 
sudden,  however,  without  any  cause  as- 
signed, he^  (meaning  the  plaintiff  iu  the 
said  supposed  action)  *'  is  debarred  from 
thiseqjwment  by  the  defendant**  (mean- 
ing the  defendant  in  the  said  suppos^  ac- 
tion), ^  and  compelled  to  retire  with  his 
dau^ter  to  another  part  of  the  vessel. 
The  terms  in  which  the  prohibition  is 
conveyed  are  of  the  most  msulting  and 
degrading  nature.  Thedefendant*'(mean- 
ing  the  defendant  in  the  said  supposed  ac- 
tion) **  calls  out  to  the  mato  to  *  ^ke  that 
fellow  from  the  quarter-deck,  and  never 
let  him  come  there  aeain !'  The  plain- 
tiflP*  (meaning  the  plaintiff  in  the  said 
supposed  action)  **  is  accordingly  ordered 
to  quit  the  poop;  he  retires  without  any 
hesitation,  and  from  that  time  confines 
himself  in  a  more  retired  and  private 

Krt  of  the  vessel.  Soon  after,  an  alarm 
ing  given  of  some  stranee  vessels  in 
tight,  which  are  mistaken  tor  an  enemy, 
the  defendants  (meaning  the  defendant 
in  the  said  supposed  action)  *'  calls  over 
the  names  ^  all  the  passengers,  orders 
them  tp  their  respective  quarters,  and 
commands  the  plaintiff'*  (meaning  the 
yUintiff  in  the  said  supposed  action)  '*  to 
take  bis  station  at  the  poop.  The  latter 
refuses  to  ol>ey  this  oraer,  not  choosine 
to  return  to  the  situation  whence  he  had 
been  eo  igpominously  driven.  He  at 
the  same  time  professes  his  readiness  to 
fulfil  his  duty  in  any  other  situation. 
The  defendant**  (meaning  the  defendant 
in  the  said  sunaosed  action)  *^  immediate- 
ly calls  out,  *  Here  take  tnis  d— d  rascal 
and  put  him  in  iropsw'  This  brutal  and 
ferocious  order  is  instantaneously  obey- 
ed, and  a  British  subject  and  a  neeman 
is  loaded  with  fetters  and  exposed  on  the 
poop  to  the  insuking  derision  of  the 
crew,  and  the  inclemency  of  a  cold 
night !  For  this  outrage  and  for  indem- 
nification for  the  expense  of  his  removal 
from  a  vessel  where  be  could  no  longer 
.with  safely  or  prudence  continue,  he*' 
(meaning  the  plaintiff  in  the  said  tup- 
posed  action)  **  returns  to  England  in  an- 
<4hejr,  and  seeks  for  reparation  in  a  Bri- 
tish .€mvi  iOf  justice  !  The  British  pub- 
lic, my  ku|b"  imewmg  the  takl  £d 


ward  lord  Ellenborough)  **  will  be  amazed 
to  learn,  that,  afler  a  recital  of  this  atroci- 
ous offence,  and  a  full  and  complete 
proof  of  the  truth  of  the  accusation,  that 
under  the  direction,  and  upon  hearing 
the  concluding  remarks  of  the  lord  chief 
justice  of  England*'  (meaning  the  said 
Kdward  lord  Ellenborough)  **  an  Eng- 
lish jurv,  feeling  no  doubt  for  the 
wounded  honor  and  insulted  rights  of  an 
ii\jurcd  fellow-countrymen,  award  darn* 
ages  to  the  extraordinary  amount  of 
•»(I  blush  to  name  them  I) — eighty 
pounds !  I !  *  The  public  must  certain- 
I Y  be  at  a  loss,  my  lord,  to  account  for 
the  excessive  lenity  of  this  singular  ver* 
diet ;  especially  when  they  contrast  it 
with  the  case  of  Dickie,  where  merely 
for  words  spoken  at  a  common  ale- 
house over  his  cups,  and  possibly  not 
quite  in  his  sober  seuses.  a  verdict  was 
given  for  seven  hundred  pounds ;  and 
the  unhappy  culprit,  in  consequence  of 
his  inabilitv  to  pay  the  penalty  of  his 
offence,  and  even  in  spite  of  the  forbear- 
ance of  the  aggrieved  party,  is  doomed  to 
end  his  days  in  a  gaol !  1 !  But  our  sur* 
|irise  will  oe  materially  diminished  and 
our  apprehensions  increased  when  we 
peruse  your*'  (meaning  the  aforesaid  Ed- 
vrard  lord  Ellenborough*s)  "  concluding 
observations.  We  are  told,  in  the  printed 
statement  of  this  remarkable  trial,  that 
your  lordship"  (meaning  the  said  Ed- 
waid  lord  Ellenborough)  **  was  pleased  to 
observe  that  *  in  this  case,  neither  partv 
had  been  entirely  free  from  blame  V 
And  we  are  naturally  led  to  inquire  of 
your  lordship,  what  part  of  the  plaintifTs" 
(meaning  the  plaintiff  <n  the  said  sup- 
posed action)  *'  'conduct  was  descrvinf^ 
of  reprehension,'  you  acknowledge  that 
he  had  been  'rudely  driven  from  the 
poop,'  and.  without  any  assignable  cause 
or  alleged  misconduct,  deprived  of  his 
usual  comforts  of  exercise  and  recrea- 
tion !  You  assert,  that  '  the  defendant'  *' 
(meaning  the  defendant  in  the  said  sup- 
posed action)  ^'  had  the  strict  right  of 
withdrawing  his  indulgence  if  he  thought 
proper;  while  you,  at  the  same  time, 
deny  the  exercise  of  a  similar  rljht  to 
the  plaintiff^' (meaning  the  plaint;ffin  the 
said  supposed  action),  ^  to  withhold  his 
assistance  from  a  wretch  who  had  pul>- 
liclv  treated  him  with  grou  indignity 
and  contempt,  in  a  case  too  of  extreme 
personal  danger,  where  he  was  bound  by 
DO  moral  sympathy  or  1ml  obligation  ! 
You"  (meaning  the  said  Edward  lord 
£llenboroiig)i)  *  are  reported  to  have 
said,  thai*  the  plaintiff"*  (me«,mng  the 
plaintiff  in  the  saki  supposed  action) 
'*  *  falsely  consulted  the  suggestkuiaof  hit 
wounded  pride !'  Goo<l  God !  my  lord  * 
is  that  delicacy  of  sentiment,  that  acute- 
nest  of  feelingi  that  Jiioe  sense  of  honour, 
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Ihat  decent  pride,  which  prefenret  men 
honest  amidst  the  ragine  temptations  of 
surrounding  vice  and  tolly,  and  nourishes 
in  their  bosoms  the  noble  principles  of 
freedom  and  independence,  is  this,  the 
sareguard  and  often  the  substiUile  of  all 
our  other  virtues,  which  resents  an  open 
insult  as  a  serious  injury,  and  learns  to 
practise  the  useful  lessons  of  forbearance 
out  of  respect  for  the  rights  of  others  to 
be  thus  misrepresented,  undervalued, 
and  despised  ?  Upon  what  principle,  my 
lord"  (meaning  the  said  Edward  lord 
Fllcnborongh),  "either  of  law  or  justice 
was  this  imunMi  gentleman'*  (meaning 
tho  plaintin  in  the  said  supposed  action) 
**  bound  to  expose  his  life,  and  hazard 
the  ruin  of  his  helpless  daughter,  who 
coidd  look  to  her  parent  alone  for  protec- 
tion and  support  ?  Was  he  in  rolled  or 
registered  as  one  of  the  crew  P  Did  he  re- 
ceive the  wages  of  a  soldier  or  a  seaman, 
or  had  he  any  share  or  concern  in  the 
rropcrty  or  merchandize  of  this  vessel  ? 
None,  lie  was  a  private  pa*»scn^er,  com- 
ing peaceably  over  to  KnglancI,  for  the 
laudable  puritosc  of  educating  his  only 
daughter, ana  claimed  the  common  rights 
ofhospitality  and  decorum  !  Mv  lord," 
(meaning  the  said  Kdward  lonl  Ellen- 
boron^h)  **the  details  of  this  trial** 
(nieannig  the  said  supposed  trial)  ''  have 
filled  roe  wih  horror  and  indignation! 
Beassur^d  that  the  public  mind  is  steadily 
fixed  on  the  character  and  conduct  of  the 
present  lord  chief  justice  of  England,'* 
(meaning  the  said  Edward  lord  Kllen- 
borough)  "  and  regards  him  with  an 
eye  of  suspicion  and  alarm !  The  in- 
creasing frequency  of  duels  in  this  coun- 
try can  excite  no  surprise,  when  we  re- 
flect that  an  opinion  appears  to  be  ra- 
pidly gaining  ground  (an  opinion  which, 
I  trust,  is  ill- founded),  that  private  in- 
juries have  of  late  been  seldom  compen- 
sated by  public  reparation  ;  that  the 
sufferings  and  grievances  of  individuals 
have  become  subjects  of  banter  and  ridi- 
cule; that  the  cUaraclers  of  witnesses 
have  been  assailed,  and  their  testimony 
confused  and  perverted  by  the  gross 
calumnies  and  vulgar  witticisms  of 
babbling  pleaders  and  pettifogging  at- 
tornies ;  and  that  men,  therefore,  rather 
choose  to  become  the  arbiters  and  judges 
of  their  own  causes  and  (quarrels,  than 
seek  in  vain  for  a  tardy  or  inefiectual  re- 
dress  from  a  public  court  of  justice  !  The 
consequences  to  a  man  of  your  lordship's 
penetration  and  discernment  need  not  be 
pointed  out.  Think  of  them  seriously 
and  at  vour  leisure;  and  for  the  present, 
my  lord,  farewell.  J unius." 

'•  Dec.  18th,  1807." 

"  •The  editor  thinks  it  but  proper  here 
to  remind  the  reader  that  the  piaintilf " 


(meAiilng  the  plalnUff  in  the  said  sup- 
posed action)  "  upon  the  trial*^  fmcaning 
the  said  supposed  trial)  ^  stated,  that  in 
consequence  of  the  usage  he  had  receiv- 
ed, he  was  compelled  to  go  on  aliore  at 
St.  Helena,  whence  to  obtain  his  passage 
to  England,  he  was  obliged  to  pay  100 
guineas !  and  to  an  English  subject  so 
circumsUnced,  a  British  jury  in  a  tnai" 
(meaning  the  sud  supposed  trial)  "  at 
which  the  lord  chief- justice  of  Ensland** 
fmeaning  the  said  Edward  lord  £llen- 
borough)  **  presides,  for  an  outrage  upon 
his  fiersonal  feelings,  the  most  indignant 
and  scandalous  that  could  be  ofTered,  award 
the  liberal  damages  of  80/. ! !  !**  And  the 
other  of  which  said  last-mentioned  scan- 
dalous malicious  and  defamatory  libels 
is  according  to  the  tenor  and  effect  fol- 
lowing (that  is  to  say) 

^  To  the  Editor  of  the  Independent 
Whig. 

**  December  12th»  1807. 
'*  Sir ;  I  have  read  a  report  of  a 
trial**  (meaning  the  said  supposed  trial) 
**  in  the  Morning  Post  and  Morning 
Chronicle  of  this  date,  before  lord  chief 
justice  EUenborough"  (meaning  the  said 
Edward  lord  EUenborough) ;  **  and  if 
that  report  be  correct,  it  is  fidl  time  that 
the  doctrines  and  decisions  of  that  per- 
sonage should  be  carefully  attended  to, 
witli  a  view  to  their  being  candidly  eia- 
mined  and  discussed  out  of  a  court  of  jus- 
tice, where  it  may  not  be  very  prudent  to 
enter  into  a  controversy  withhis  lordship. 
He*' (meaning  thesaid  Edward  lord  Ellen- 
borough),  '*  has  upon  several  occasions 
announced  a  bias  so  very  strong  towards 
arbitrary  power,  that  I  have  been  led  to 
.suppose  it  was  in  the  latter  end  of  the 
reign  of  James  the  second,  and  not  of 
George  the  third  (the  father  of  his  peo- 
ple), that  I  was  living.  Impunity  gives 
Doldness,  and  it  is,  perhaps,  owing  to 
the  silence  of  the  public  on  the  animad- 
versions and  addresses  of  our  judges  to 
the  jury  of  late  years  that  the  promul- 
gation of  principles  subversive  of  our 
rights  has  been  carried  to  very  censurable 
eitent.  I  know  nothing  of  the  parties 
in  question ;  I  know,  indeed,  that  cap- 
tains of  Indiamcn  arc  apt  to  fancy  them- 
selves §reat  men,  and  to  exercise  an  au- 
thority indecent  and  ille^I.  In  the  pre- 
sent instance,  the  public  prints  state, 
that  a  man*'  (meaning  the  plaintiff  in 
the  said  supposed  action),  '*  and  his 
daughter  have  taken  a  passage  on 
board  of  a  ship  in  India  for  Europe.  A 
valuable  consideration  is  given  to  the 
captain,  who  of  course  becomes  a  kind  of 
stage-coachman,  inn- keeper  and  vintner 
to  the  passenger,  who  has  a  stronger 
claim  to  eood  manners  and  attention  from 
this  coachman  and  ion-kccper,  on  ac- 
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count  of  the  exorbitant  turn  which  is 
fienerally  exacted  for  his  bed  and  board. 
In  this  case,  the  ship  is  neither  more  nor 
less  than  a  travelling  public-bouse,  like 
one  of  the  trecht-schuyts  on  the  canals 
In  Holland  and  Flanders,  the  skippers  of 
which  furnish  meat  and  drink  at  stated, 
not  arbitrar7ij»rices  to  their  respective 
passcogert.  The  Dutchmen  do  not  give 
anjr  good-will  for  the  command  entrusted 
to  them,  but  the  skippers  of  our  English 
passage  vessels  to  and  from  India,  give 
from  eight  to  ten  thousand,  some  say 
twelve  thousand  pounds,  good-will;  of 
course  thb  enormous  sum,  and  no  doubt 
with  enormous  interest,  must  be  reim- 
bursed to  them  ;  and  how  is  it  reim- 
bursed? By  cany ing,  like  stage*  coaches, 
parcels  and  passeneers,  by  fair  trade 
and  by  smuggling.  The  captain  whom  I 
pay  for  my  passage  is  to  me  no  other 
than  a  stage-coachman,  and  can  have  no 
more  right  to  exercise  authority  over  me, 
than  an  inn-keeper  has  to  dictate  to  his 
guests.  Lord  EUenborough"  fmeaninf 
the  said  Edward  lord  £llenborough) 
^  seems  to  think  very  lightly  of  an 
Englishman  being  con6ned  several  hours 
in  irons,  by  the  impudent  mandate  of  a 
man  hired  to  behave  civil  to  the  person 
whom  he  insults  and  degrades.  Lord 
Ellenborough''  (meaning  the  said  Edward 
Lord  Ellenborough)  **  feels  nothing  for 
the  wounded  sensibility  of  a  female, 
the  daughter  of  the  injured  party.  I  sup- 
pose his  lordship''  (meanmg  the  said 
Edward  lord  Ellenborough)  *'  is  not  a 
father;  I  should  almost  auestion  his" 
(meaning  the  said  Edward  lord  Ellenbo- 
roush's)  "  ever  having  been  a  son,  if  there 
haubeen  any  other  mode  of  coming  into 
existence.  If  the  passenger'^  (meaning 
the  plaintiff  in  the  said  supposed  action) 
**  bad  behaved  ill,  which  aoes  not  ap- 
pear, I  doubt  whether  the  captain** 
(nieaoing  the  defendant  in  the  said  sup* 
posed  action)  ^  could  legally  forbid  him 
to  walk  in  any  open  and  public  part  of 
the  vessel;  and  bis  doing  this  was  an 
ail'ront,  which  would  have  authorized  the 
offended  person  to  have  chastised  him 
the  first  opportunity  he  met  him  on  shore. 
To  order  him  alter  this  to  the  spot 
whence  he  had  excluded  him,  was  inso- 
lent and  tyrannical,  and  it  much  grieves 
me  to  find  a  conduct  so  flagitious,  even 
palliated  by  the  chief  justice  of  England'' 
(meaning  the  said  Edward  lord  Ellen- 
borough) <*  A  Sbaman."  To  the  great  tean- 
dal  and  diggrace  qf  the  said  Inward  lord 
EUtnbortmmh  and  (dthe  administration  cf 
justiu  in  ingland  In  contempt  of  our 
said  lord  the  kins  and  his  laws  to  the 
evil  example  of  allothers  and  aoainst  the 
peace  of  our  said  lord  the  king  nis  crown 
and  difipity. 
4tk  CoiMe— And  the  8tidatlarDey«ge- 


A.  U.  1808.  tlSlO 

nenl  of  our  sud  lord  the  king  for  our  said 
lord  the  Idng  giveth  the  Court  here 
further  to  understand  and  be  informed 
that  the  said  John  Harriott  Hart  and 
and  Henry  White  so  being  such  persons 
as  aforesaid  and  again  unUnofiiuy  and 
malteumsijfaemmg  ana  intending  asqforo' 
ioid  heretofore  to  wit  <m  the  SOth  day  of 
December  in  the  48th  year  of  the  reign 
aforesaid  at  London  aforesaid  in  tSe 
parish  and  ward  aforesaid .  unlawfully 
and  maliciously  did  print  sind  publish 
and  cause  and  procure  to  be  printed  and 
published  a  certain  other  seandalimi  ma* 
iieious  and  defamatory  libel  iff  and  con^ 
ceruing  the  said  supposed  actton  and  of 
end  concerning  a  trial  thereof  in  and  oy 
the  said  last-mentioned  libel  eurmised  to 
have  been  then  lately  had  before  the  said 
Edward  lord  EMenborough  as  such  chief 
justice  as  aforesaid  and  alio  of  and  can* 
ceming  tie  said  Edward  lord  Ellen" 
borough  as  such  chitf  justice  as  aforesaid 
containing  therein  (among  other  things) 
divers  scandalous  maUciousland  defamatory 
auitters  and  things  of  and  concerning  the 
said  wofpoud  actton  and  of  and  concerning 
the  sasd  supposed  trial  thereof  and  also  of 
and  concerning  the  said  Edward  lord  £t» 
lenborough  as  tuch  chief  justice  as  ^fore- 
said  according  to  the  tenor  and  effect  fol- 
lowing (that  is  to  say), 

^  I  nave  read  a  report  of  a  trial''(ineaning 
the  said  supposed  trial)  '<  in  the  Morning 
Post  and  Morning  Chronicle  of  this  date, 
before  lord  chieNjustice  Ellenborough'' 
(meaning  the  said  Edward  lord  Elien- 
borouffh),  ^  and  if  that  report  be  correct, 
it  is  full  time  that  the  doctrines  and  deci- 
sions of  that  personage"  (meaning  the  said 
Edward  lord  Ellenborough),  '*  snould  be 
carefully  attendedto,with  a  view  to  their 
being  candidly  examined  and  discussed 
out  of  a  court  of  justice,  where  it  may 
not  be  verjr  prudent  to  enter  into  a  con- 
troversy with  his  lordship.  He"  (mean- 
ing the  said  Edward  lord  Ellenborough) 
''  has  upon  several  occasions  announced 
a  bias  so  very  strone  towards  arbitrary 
power,  that  I  have  been  led  to  suppose 
It  was  in  the  latter  end  of  the  reign  of  James 
the  second  and  not  of  Georse  the  third 
(the  father  of  hispeonleX  that  I  was  living. 
Impunity  gives  i)olaness ;  and  it  is,  per- 
haps, owing  to  the  silence  of  the  public 
on  the  animadversions  and  addresses  of 
our  judges  to  the  jury  of  late  years,  that 
the  promulgation  of  principles  subversive 
of  our  rights  has  been  earned  lo  very  cen- 
surable extent"*— 7b  the  great  scandal 
and  disgrace  if  the  $aid  Edtoard  lord 
Ellenborough  and  ^the  administration  of 
justice  in  England  in  contempt  of  our 
said  lord  the  king;  and  his  laws  to  the 
evil  example  of  all  others  and  against 
the  peace  of  our  said  lord  the  king 
bis  crown  and  dignity 
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M  CoMit— And  the  nid  aUoriiej- 
general  of  our  Mud  lord  the  king  for  our 
Mid  lord  the  king  further  giveth  the 
Court  here  to  understand  and  be  hifbrro- 
ed  that  before  the  printing  or  publithiog 
of  the  icandaloui  malidooi  and  defama- 
toiy  libel  hereloaAer  neat  roentbned 
one  Thonas  Arithnpleaded  one  William 
IMckie  in  the  Court  of  our  sud  lord  the 
king  before  the  king  himielf  for  and 
upon  certain  itandalous  words  which 
the  said  Thomat  Aria  allmd  to  have 
been  uttered  and  miblisheo  by  the  said 
Williani  Dickie  or  and  concerning  him 
the  nid  Thomas  Aris  and  soch  proceed* 
ings  were  thereupon  had  that  afterwards 
and  before  the  printing  or  publishing 
of  the  scandalous  malicious  and  defsma- 
toiy  libel  hereinafter  nest  mentwoed  to 
irit  in  Trinity  Term  in  the  fortjr-third 
Year  of  the  rejjni  of  our  sud  lord  the 
king  the  said  Tnomaa  Aris  by  the  consi- 
deration and  Jpidgment  of  the  said  Court 
igcoferod  against  the  sud  William  Dickie 
ns  well  a  certain  sum  of  seven  hun- 
dred pounds  by  a  certain  jury  duly  sworn 
and  oiarged  to  enquire  in  that  behalf  as- 
icssed  to  the  said  Thomas  Aris  for  his 
danuigea  by  him  sustained  by  reason  of 
the  vrenuses  whereon  be  had  so  im- 
fleaood  the  said  William  Dickie  as  afore- 
said as  also  certain  other  sums  of  money 
for  the  costs  and  charsea  of  the  said 
Thomas  Aris  by  him  sSout  his  suit  in 
that  behalf  espended  and  that  the  said 
John  Harriott  Hart  and  Heniy  White 
well  knowing  the  premises  last  aforesaid 
bmt  being  tuck  perwmi  at  ajaretaid  and 
Jkrthtr  Mnlamifmuy  and  malidoady  iji- 
Unding  and  devmng  at  aforemid  after- 
wardt  to  wit  an  the  17 th  day  of' January 
in  tke  49ihyear  of  the  reign  aforesaid  at 
London  aforeaaid  in  the  pauish  and  ward 
aforesaid  unlawfully  and  maliciouily  did 
print  and  publish  and  cause  and  procure 
to  be  printed  and  published  a  certain 
o^r  scandalous  malicious  and  defama- 
tory libel  ^and  comeeming  tke  taid  action 
mktrtin  ike  aaid  Thomat  Arit  had  to  im' 
pieaded  tke  aaid  William  Dickie  at  afore" 
$aid  and  of  and  concerning  ike  taid  dama- 
get  to  ataeucd  to  ike  taid  Tkamat  Arit  at 
afbretaid  and  alto  of  and  concerning  the 
eaid  Edward  lard  EUenborougk  atul  the 
ekmracier  and  conduct  of  ike  taid  Edward 
hrd  Ellenborongk  a$  tnck  chdfjnttice  at 
afaretaidand  as  a  peer  and  lord  of  the 
parliameni  of  ikit  kingdom  to  ike  tenor 
and  elect  following  (that  is  to  say) 

**  To  the  Rieht  Hon.  Edward  Lord  £1- 
lenboroug£''  I  meaning  the  said  Ed- 
ward lord  EUenborou^h)"  the  Lord 
Chief  Justice  of  his  M%)esty*flCourtof 
K.ing's-Bench  &c.  &c.  &c. 

*  Mt  Lord  (meaning  the  said  fidward 
lord  EUenboroiigb) ; 


TriaofJJuiHarriMHaft  [181S 

'•  The  letter  which  I  lately  addressed 
to  your  lordship's  consideration  was  ujvon 
a  sul^ect  deeply  interesting  to  the  tecl- 
inp  of  every  lodividualy  and  iniporunt 
to  the  community  at  large.  I  have  rea- 
son to  believe  that  it  was  not  deemed 
unworthy  of  your  attention,  and  that 
the  principles  which  it  endeavoured  to 
inculcatOi  nave  not  been  disregarded  or 
despised;  the  case  upon  whidi  I  now  vcn- 
tureonce  more  to  address  your  lordship, 
and  solicit  your  favourable  mterpositioo, 
though  widely  difierent  in  its  nature,  is 
no  less  worthy  of  your  immediate  notice. 
My  lord,  a  British  subject  is  at  this  mo- 
ment enduring  all  the  aggravated  hor- 
rors of  a  perpetual  imprisonment  merely 
upon  a  avil  action  for  debt !  I  allude  to 
the  eitraordiiuuy  and  unprecedented 
case  of  William  Dickie'*  (meaning  the 
said  William  Dickie)  *^  formerly  a  sta- 
tioner in  the  Strand,  but  now  confined 
in  the  Fleet  prison,  in  consequence  of  a 
verdict  of  damages,  amounting  to  seven 
hundred  pounds"  (meanine  the  aforesaid 
damans  so  assessed  as  aforesaid)  **  ob- 
tainea  against  him  bv  Mr.  Thomas  Aris" 
(meaning  the  said  Tliomas  Aris)  *^  the 
governor  of  Coldbath-fields  prison.  The 
trial  took  place  early  in  the  year  1803, 
wlien  Dickie^  (meantng  the  said  William 
Dickie)  **  was  arrested  and,  beiaK  una- 
ble to  discharge  the  penalty,  atillcon. 
tinues  a  close  prisoner,  without  the 
smallest  prospect  of  a  release !  Not  long 
since,  an  application  was  made  in  the 
Court  of  Kmg's-bench  to  procure  his 
enlargement  as  an  insolvent  debtor, 
ciaimmg  tlie  benefit  of  an  act  lately  pass- 
ed; but  the  Court,  after  inquirini^  into 
the  cause  of  his  detention,  and  finding 
it  to  be  for  pecuniary  damages  in  an  ac- 
tion for  defamation,  refused  1) is  petition, 
and  remanded  him  tocaol.  At  this  time  it 
is  worthy  of  remark,  that  neither  the 
prosecutors,  his  solicitor,  nor  any  other 
person^  appeared  in  court  to  oppose  his 
liberation ;  for  obvious  reasons  1  omit, 
for  the  present,  any  comments  on  the  na- 
ture and  extent  of  the  alleged  ofifence, 
the  character  of  the  original  prosecutor, 
and  the  subseouent  verdict  of  the  jury. 
I  will  euppose  tnat  the  expressions  utter- 
ed by  the  defenchint**  (meaning  the  said 
William  Dickie)  "  were  highly  defama* 
tory,  that  the  planUfi^  (meaning  the 
aaid  Thomas  Aris)  "  was  a  mild  and 
merciful  roan,  and  that  the  jury  were 
impartial  and  unprejudiced  in  their  ver- 
dict. It  is  possible,  though  not  prahahle, 
that  seven  hundred  pounds  might  be 
considered  hy  them  as  no  ooore  Uian  a 
moderate  and  reasonable  eqaivaleiit,  for 
the  injury  offered  to  the  virtuous  and  un- 
blemished dbaracter  of  Mr.  A  rib*'  (mean- 
ing the  said  Thomas  Aris) ''  and  a  tritline 
to  the  wumdod  seoaibility  o? 
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a  eovernor  of  Coldbatb^Ids;  but  your 
loraship  will,  I  trust,  excuse  me  for  ex- 
pattatinKft  little  npoo  the  peculiar  novelty 
and  hardship  of  the  defendantV'  (meao- 
iog  the  said  William  Dickiel's)  **  situa- 
tion, and  on  the  extra-judicial  proceed- 
ings that  have  distinguished  the  pre- 
sent case.  But  before  I  advert  to  the 
former,  permit  me  to  detain  your  londship 
with  a  few  preliminary  reflections  on 
what  I  conceive  to  be  the  law  of  Eng- 
land, as  applicable  to  the  doctrine  of 
jibels,  and  what  appears  to  me  to  be  the 
just  rights  and  constitutional  prif  ileges 
of  every  British  subject.  1  am  not  ver- 
sed An  the  intricate  subtleties  of  legal 
reasoning,  nor  the  abstruse  and  technical 
terms  of  the  profession;  should  I  there- 
fore, prove  incorrect  in  m^  statement,  or 
erroneous  in  my  conclusion,  your  lord- 
ship will  scarcely  impute  to  me  either 
sinister  or  illiberal  motives,  but  freely  ac- 
quit me  of  any  intention  to  misrepresent 
or  mislead.  Oflfencesare  of  a  two-fold 
nature — public  and  private,  and  are  there- 
fore under  the  control  of  a  separate  juris- 
diction, and  liable  to  a  different  punish- 
ment. They  are  denominated  criminal 
or  civil,  and  the  mode  of  proceeding  is 
different  in  either,  the  prosecution  being 
in  tlie  former  by  indictment,  in  the  lat- 
ter by  nisi  prius,  or  an  action  on  the 
case.  In  those  acUons  which  are  sus- 
tained by  indictment,  and  where  the 
crown  is  the  prosecutor  on  behalf  of  the 
public,  your  lordship  well  knows,  that  it 
is  sufficient  to  demonstrate  the  malicious 
or  criminal  intention,  and  that  the  punish- 
ment is  intended  as  a  salutary  example 
and  an  adequate  reparation  for  a  breach 
of  the  public  peace. 

In  those,  on  the  contrary,  where  a 
civil  action  is  instituted,  and  pecuniary 
compensation  is  sought  and  obtained  as 
an  atonement  for  the  wrongs  and  in- 
juries of  an  aggrieved  individual,  the  of- 
fence is  mere^  private.  The  complain- 
ant is  the  sole  party  in  the  cause,  and 
looks  onlv  to  bis  own  personal  exertions 
for  justification  and  redress. — ^But,  my 
lord,  in  the  tatter  case,  ^ou  are  undoubt- 
edly well  aware,  that  it  is  not  merely 
sufficient  that  an  ofience  has  been  com- 
mitted, but  that,  in  order  to  obtain,  or 
at  least  to  deserve  a  verdict,  it  is  neces- 
sary also  to  prove  that  an  injui^  has 
been  sustained.  It  is  not  here  the  in- 
tention of  the  delinquent  or  the  intrin- 
sic nature  of  the  transaction,  that  ap- 
portions the  quantum  meruU  of  puoisn- 
ment,  or  aggravates  the  uffenre;  it  is 
the  malum  in  re,  not  the  malum  in  se, 
that  gives  support  and  efficacy  to  the 
charge;  and  it  is  therefore  absolutely 
necessary  that  the  plantiff  should  clearly 
prove  some  positive  loss  or  real  damage  i 
incurred  eitiier  in  hb  person,  his  pro- 1 


perty,  or  hit  oharaeter,  befoie  bo  can  ba 
Justly  entitled  to  any  mdeflMiifintion  or 
redress.  Now,mylord,appljringtlM8eob« 
servatlons  in  the  present  instance,  we 
find  that  an  action  was  brought,  aainst 
Mr.  Dickie*'  (meaning  the  said  William 
Dickie)  ^  for  having  uttered  certain  de- 
faowtofy  expressions  of  and  concerning 
the  character  of  governor  Aris^  (mean- 
ing the  said  Thomas  Aris)  **  and  a  ver- 
dict of  pecuniary  damages  awarded  to  the 
amount  of  seven  hundred  pounds.    The 
damases^  (meaning  the  oama^es  so  as- 
sessed as  aforesaid)  **  are  certamly  nei- 
ther light  nor  trifling;  by  many  they  will 
probably  be  estimated  as  excessive ;  and 
therefore,  according  to  the  provisions  of 
our    nedected,    and  almost   forgotten 
Magna  Charta,  illegal  and  unconstitu- 
tional;  especially  when   they  consider 
the  character  and  situation  of  the  re- 
spective parties,  and  the  peculiar  nature 
and  circumstances  of  the  case.    I  have 
not  a  report  of  the  trial  within  my  reach, 
but  we  are  told,  in  a  printed  petition 
addressed  to  the  members  of  the  House 
of  Commons,  that  in  the  year  IdOS  '  the 
petitioner*  (meaning  the  said  William 
Dickie)   ^  was  arrested   by  Mr.  Aris^ 
(meaning  the  said  Thomas  Aris)  *  and 
has  ever  since  remained  a  close  prisoner 
in  the  Fleet-prison ;  that  in  consequence 
be  has  been  totally  ruined  in  his  business, 
and  deprived  of  the  means  of  procuring 
a  liveliliDod  for  himself  or  fiimily,  ana 
since  his  confinement  has  been  reduced 
to  the  necessity  of  subsbting  on  the  pre- 
carious charity  bestowed  on  the  poor 
Jirisoners  in  that  prison.'    I^e  petitioner 
urther  declares,  *  that  he  is  utterly  incap- 
able of  paying  the  sum  of  tMC  or  any 
part  of  it;  and  if  the  mer^  of  parlia- 
ment be  not  extended  to  hira,  he  must 
suffer  perpetual  imprisonment'    He  then 
expreased  his  sincere  contrition  for  his 
conduct,  and,  as  Mr.  Aris  prodnced  no 
evidence  to  show  that  be  had  sustamed 
any  pecuniary  damages,  he  hopes  that 
the  very  kmg  confinement  whicn  he  hat 
already  suffered,  may  be  considered  as 
an  adequate  atonement  to  the  offended 
laws  of  bis  country.    This  unfortunate 
petitioner"  (meaning  the  said  William 
Dickie)  ''then  concltKles  with  most  hum- 
bly praying,  <  that  the  hon.  members  of 
the  House  will  grant  him  such  relief  as 
may  enable  him  to  obtain  his  liberty  by 
the  Insolvent  bill  then  under  their  consi- 
deration, that  he  may  again  follow  his 
business,  and  earn  an  honest  livelihood 
for  himself  and   his  helpless  family' — 
Before  I  proceed,  my  lord,  to  notice  the 
result  of  this  petition,  which  was  cer* 
tainly  cooehea  in  the  most  respectfhl 
and  dutiful  terms,  and  therefore  fairly 
entitled   to  a  liberal  and  unprejudiced 
attention,  permit  me  to  renund  jour  lord- 


1815]        48  OEOROE  III. 


Trial  qfJokm  HarrioU  Hart 


CI216 


•hip  of  Um   remarkable    circumstance 
stated  in  the  petition,  that  Mr.  Aris*' 

£  leaning  the  said  Thomas  Aris)  **  pro- 
ced  no  evidence  to  prove  that  he  hau  re- 
ceived anjr  real  ii\jury  or  pecuniary 
daoutte  from  the  defamatory  observations 
of  the  defendant^  (meaning  the  said 
William  Dickie.)  '<  If  this  be  true,  we 
are  naturally  led  to  inquire  why  and 
upon  what  principle,  either  of  law  or 
equity,  for  a  few  rash  and  intemperate  ex- 
pressions hastily  uttered,  and  as  quickly 
forgotten,  a  verdict  of  damages  to  the 
extraordinary  amount  of  seven  hundred 
pounds,  beyond  either  his  means  or  his 
ability  to  pay,  could,  by  an  honest  and 
conicientious  jury,  have  been  liberally 
awarded  to  the  plantifi^'  (meaning  th*e 
said  Thomas  Aris)'*  Surely,  my  lord,  poli- 
tical pr^udices  and  party  feeling  could 
have  had  no  share  in  the  verdict  they 
gave.  I  hope  noL  I  impute  no  intentional 
error  to  the  individuals  impanelled  on  this 
trial;— but  juries  are  men,  and  I  must, 
tlierefore,  excuse  them  for  the  frailties 
incident  to  human  nature,  since  I  can- 
not justify  them  on  the  score  either  of 
liberality  or  diioernment.  For  nearly 
three  jrears  had  this  unfortunate  man" 
(meaning  the  said  William  Dickie) "  lan- 
guished and  wasted  his  health  and 
strength  inconfinement,  when  a  noble  and 
patriotic  statesman  stepped  forward,  and 
a  IhU  was  introduced  into  parliament" 
(meaning  the  parliament  of  this  kingdom) 
*<  for  the  relief  of  insolvent  debtors.  Its 
humanity  was  unquestioned,  its  policy 
and  exiH'dience  were  generally  admitted, 
(your  lordship"  (meaning  the  said  Kd< 
ward  lord  Ellenborough)  *'  excepted,)  and 
it  had  nearly  received  the  final  sanc- 
tion of  that  bnuich  of  the  legislature  of 
which  you*'  (meaning  the  said  Edward 
lord  Ellenborough)  *'are  a  member, 
when  you*'  (meaning  the  said  Edward 
lord  Ellenborough)  **  suddenly  and  un- 
expectedly started  up  in  your  place,  and 
proposed  the  insertion  of  a  clause,  wliich 
was  readily,  too  readily, adopted,  refusing 
the  benefits  of  this  act  to  ail  those  who 
were  confined  upon  an  action  for  defama- 
tion. It  is  difbcull  to  conceive  an  ade- 
quate motive  fur  this  new  and  unprc- 
oedented  reeulation !  I  do  not  say  (and 
Heaven  forbid  I  should  believe)  that  it 
was  with  a  particular  reference  to  the 
individual  case  of  Dickie*'  (meaning  the 
said  William  Dickie)  '*  that  you*' (mean- 
ing the  said  Edward  lord  Ellenborough) 
'*  proposed  this  obnoxious  amendment ; 
but  I  do  say  that  it  completely  produced 
the  effect  of  depriving  him  of  all  hope  of 
future  consolation,  and  dooming  him  to 
end  bis  days  in  gaol.  You**  ( meaning  the 
said  Edward  lord  Ellenborough)  **  arc 
therefore  if  not  designedly,  at  least  ac- 
cideutally,  the  sole  as  well  as  original 


causa  of  his"  (meaning  the  said  William 
Dickie's)  **  cruel  detention.  Were  it  pos- 
sible to  entertain  an  idea  tliat  your  lord, 
ship"  (meaning  the  said  Edward  lord 
Ellenborough)  *'  in  proposing  this  new 
and  extraordinary  clause  was  influenced 
by  personal  motives  or  vindictive  re- 
sentment, horrible  must  be  the  pros- 
pects of  those  hapless  victims  who  at 
any  time  may  await  your"  (meaning 
the  said  Edward  lord  EllenboroughV) 
"judgment,  or  come  within  your**  (mean- 
ing the  said  Edward  lord  Ellenborough's) 
reach.  The  infamous  JeflVies  would 
sink  to  nothing  in  comparison  with  a 
character  who  could  wear  the  ermiiied 
robe  of  justice  only  to  conceal  the  dark 
workings  of  a  black  and  malignant  heart, 
and  prostitute  the  venerable  functions  of  a 
judge  to  ministerial  tyranny  and  individual 
oppression.  I  sicken  at  the  thought;  my 
only  hope  would  be,  if  ever  such  a  wretch 
should  stain  the  mercy  seat  of  England 
or  pollute  the  sacred  fountain  of  our  holy 
laws,  that  he  should  quickly  meet  the 
fate  of  Jeffries,  and  be  torn  in  pieces  on 
the  bench.  I  have  still  much  to  add — 
but  the  length  of  tiiis  letter  obliges  me 
to  couclude  and  apologize  to  your  lord- 
ship" (meaning  the  said  Edward  lord 
Ellenborough)  *'  for  requesting  your  at- 
tention to  a  future  letter,  when  I  shall 
have  a  suitable  opportunity  to  resume 
the  subject.  Juki  vs. 

«  Jan.  8, 1808--*  Lord  Holland.'* 
To  the  great  icandalanddiMgraceoftheicid 
Edvurd  lord  Ellenborough  and  of'  the  ad- 
minittration  of'juUicc  in  England  in  con- 
tempt of  our  i»aid  lord  the  King  and  his 
laws  to  the  evil  cyample  of  all  others  and 
against  the  peace  of  uur  said  lord  the 
king  his  crown  and  dignity 

6th  Count. — And  the  said  attorney-<>e- 
ncrai  of  our  said  lord  the  king  fur  i*ur  siid 
lord  the  kin^  further  giveth  the  cuurt  htre 
to  understand  and  be  informed  that  the 
Slid  John  Harriott  Hart  and  Henry 
White  being  such  persons  as  aforesaid 
and  further  unlau fully  and  maliciously  dc' 
rising  and  intending  at  aforesaid  htreti*- 
fore  to  vrU  on  the  seventeenth  day  of  Ja- 
nuary in  the  forty-eighth  year  oV  the 
reigu  aforesaid  at  London  aforesaid  in 
the  parish  and  ward  aforesai|l  unlawfiilly 
and  maliciously  did  print  and  publish  and 
cause  and  procure  to   be    printed  and 

{>ublishe<l  a  certain  other  scandalous  ma- 
icious  and  defamatory  libel  of  and  con- 
cerning a  certain  suppoted  action  tcherein 
it  vas  in  and  by  the  said  last -mentioned 
liltel  surmised  that  one  Thomas  Aris  had 
been  the  plaintiff  and  one  William  Dickie 
the  defendant  and  of  and  concerning  cer- 
tain  damages  supposed  to  have  bren  re- 
covered by  the  said  supposed  plaintiff  in  the 
said  suppoted  action  and  also  (^'  and  con- 
cerning  the    said  Eduurd  lord  EiUnbo- 
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rough  and  the  character  and  conduct  of^ 
the  9aid  Edward  Lord  Ellenborough  a$ 
such  chief  juttide  as  aJbrcMuid  and  ai  a  peer 
and  lord  rf  the  parliament  of  t hit  kingdom 
to  the  tenor  and  eflcct  foUowing  (ibat  is 
to  say) 

"To  the  Right  Hon.  Edward  Lord  El- 
lenborough*' (meaning  the  said  Ed- 
ward Lord  Ellenborough)  "  the  Lord 
Chief  Justice  of  his  Majesty's  Court 
of  King's- bench,  S*c.  ike.  &c. 

"  My  Lord*' (meaning  the  said  Edward 
lord  Ellenborough) ; 

*^  The  letter  wliicli  I  lately  addressed 
toyour  lordship's  consideration,  was  upon 
a  subject  deeply  interesting  to  the  feel- 
ings of  every  individual,  and  important  to 
the  community  at  large.     I  have  reason 
to  believe  that  it  was  not  deemed  un- 
worthy of  your  attention ;   and  that  the 
principles  which  it  endeavoured  to  incul- 
cate, have  not  been  disregarded  or  des- 
pised.   The  case  upon  which  I  now  ven- 
ture once  more  to  address  your  lordship, 
and  solicit  your  favourable  interposition, 
though  widely  different  in  its  nature,  is 
no  less  worthy  of  your  immediate  notice. 
My  lord^  a  British* subject  is  at  this  mo- 
ment enduring  all  the  aggravated  horrors 
of  a  perpetual    imprisunmcnt,    merely 
upon  a  civil  action  for  debt !  1  allude  to  the 
extraordinary  and  unprecedented  ca^  of 
William  Dickie"  (meaning  the  said  last- 
mentioned  William  Dickie)  formerly  a  sta- 
tioner in  the  Strand,  but  now  confined  in 
the  Fleet  prison,  in  consequence  ofa  verdict 
of  damages,  amounting  to  seven  hundred 
pounds'*  (meaning  the  said  damages  to 
supposed    to    have    been   recovered   as 
aforesaid)  **  obtained  against  him  by  Mr. 
Thomas  Aris"  (meaning  the  said  last- 
roentioned  Thomas  Aris)  *'  the  governor 
of  Coldbath   Fields  prison.    Ihe  trial 
took  place  early  in  the  year  1803,  when 
Dickie"   (meaning   the   said    last-men- 
tioned William  Dickie)  "  was  arrested, 
and,  l>eine  unable  to  discharge  the  pe- 
nalty, still  continues  a  close  prisoner, 
without  the  smallest  prospect  of  a  re- 
lease !    Not  long  since,  an  application 
was  made  in  the  Court  of  King's-bench 
to  procure  his  enlargement  as  an  insol- 
vent debtor,  claiming  the  benefit  of  an 
act  lately  passed;  but  the  Court,  after  in- 
quiring into  the  .cause  of  his  detention, 
and  finding  it  to  be  for  pecuniary  da- 
mages in  an  action  for  defamation,  re- 
fused bis  petition,  and  remanded  him  to 
gaol.  At  tnn  time  it  ii  worthy  of  remark, 
Siat  neither  the  prosecutor,  bis  solicitor, 
nor  any  other  person,  appeared  in  court 
to  oppose  his  liberation!    For  obvious 
leasons,  I  omit  for  the  present  any  com- 
meiits  .on  the  nature  and  extent  of  the 
alleg^  offence,  the  character  of  the  ori- 
ginal  proEecutvr,   and   the  subsequent 
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verdict  of  the  jin-y.  I  will  suppose  tliat 
the  expressions  uttered  bv  the  defend- 
ant" (meaning  the  said  last- mentioned 
William  Dickie)  <*  were  highly  defama- 
tory, that  the  plaintiff"  (meaning  the 
said  last- mentioned  Thomas  Aris)  '*  was 
a  mild  and  merciful  man,  and  that  the 
jury  were  impartial  and  unprejudiced  in 
their  verdict.  It  is  possible,  though  not 
probable,  that  seven  hundred  pounds 
might  be  considcre<l  by  them,  as  no  more 
than  a  moderate  and  reasonable  equiva- 
lent for  the  injury  offered  to  the  virtuous 
and  unblemished  character  of  Mr.  Aris,'' 
(meaning  the  said  last- mentioned  Tho- 
mas Aris)  **  and  a  trifling  atonement  to 
the  wounded  sensibility  of  a  governor  of 
Coldbath  Fields. 

"  But  your  lordship  will,  I  trust,  excuse 
me  for  expatiating  a  little  upon  the  pe- 
culiar novelty  and  hardship  of  the  de- 
fendant's" (meaning  the  said  last-men- 
tioned William  Dickie's)  "  situation, 
and  on  the  extra-judicial  proceedings 
that  have  distinguished  the  present  case. 
But  before  I  advert  to  the  former,  permit 
me  to  detain  your  lordship  with  a  few 
preliminary  reiicct'ions  on  what  I'  con- 
ceive to  be  the  law  of  England,  as  appli- 
cable to  the  doctrine  of  libels,  and  what 
appears  to  me  to  be  the  just  rights  and 
constitutional  privileges  of  every  British 
subject.  I  am  Dot  versed  in  the'intricale 
subtleties  of  Icgiil  reasoning,  nor  the  ab- 
struse and  technical  terms  of  the  profes- 
sion; should  I  therefore  prove  incorrect  in 
my  statement,  or  erroneous  in  my  con- 
clusions, your  lordship  will  scarcely  im- 
pute to  me  cither  sinister  or  illiberal  mo- 
tives, but  freely  acquit  me  of  any  inten- 
tion to  misrepresent  or  mislead. 

"  Ofienresare  ofa  twofold  nature^ — pub- 
lic and  private — and  are  therefore  under 
the  control  ofa  separate  jurisdiction,  and 
liable  to  a  different  punishment.  They 
are  denominated  criminal  or  civil,  and 
the  mode  of  proceeding  is  different  ia 
either,  the  prosecution  being  in  the  former 
by  indictment,  in  the  latter  by  nisi  prius, 
or  an  action  on  the  case.  In  those  ac- 
tions which  are  sustained  by  indictment, 
and  where  the  crown  is  the  prosecutor  on 
behalf  of  the  public,  your  lordship  well 
knows,  that  it  is  sutficient  to  demon- 
strate the  malicious  or  criminal  intention, 
and  that  the  punishment  is  intended  as  a 
salutary  example  and  an  adequate  re- 
paration for  a  breach  of  the  public  peace. 
**  In  those,  on  the  contrary,  where  a 
civil  action  it  instituted,  and  pecuniary 
compensation  is  sought  and  obtained  as 
an  atonement  for  the  wrongs  and  inju- 
ries of  an  aggrieved  iiHlividual,  the  of- 
fenre  is  merely  private ;  the  complainant 
is  the  sole  party  in  the  cause,  and  looks 
only  to  his  own  personal  exertions  for 
justification  and  redress.  Cut,  my  lord, 
4  I 
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in  the  lalter  esse,  you  mre  undoubtcdW 
well  aware  that  it  is  not  merely  suffi- 
cient that  an  offence  has  been  committed, 
but  that,  in  orcier  to  obtain,  or  at  least  to 
deserve  a  verdict,  it  is  necessary  also  to 

rrove  that  an  injury  has  been  sustained. 
t  is  not  here  the  intention  of  the  delin- 
quent, or   the  intrinsic  nature  of  the 
transaction  that  apportions  the  quantum 
wienut  of  punishment,  or  aggravates  the 
offience;  it  is  the  maium  im  fv,  not  the 
nmhtm  in  se,  that  gives  support  and  effi- 
cacy to  the  charge,  and  it  it  therefore 
absolutely  necessary   that  the  plaintiff 
should  clearly  prove  some  positive  loss 
or  real  damage  incurred  either  in  his 
person,  his  property,  or  his  character, 
before  he  can  be  justlv  entitled  to  any 
indemnification  or  reoress.    Now,  my 
krd,  applying  tliese  observations  in  the 
present  mstancc,  we  lind  that  an  action 
was  brought  against  Mr.  Dickie**  (mean- 
ing  ttie   said    last-mentioned   William 
Dickie),  **  for  having  uttered  certain  de- 
fismatury  expressions  of  and  concerning 
the  character  of  governor  Aris"  (meaning 
the  said  last-menlionod  Thomas  Aris), 
'*  and  a  verdict  of  pecuniary  damages 
awarded  to  the  amount  of  seven  hundred 
pounds.    The  damages'*  (meaning  the 
damages  so  supposed  to  have  boen  reco- 
vered as  aforesaid)**  are  certainly  neither 
light  or  trifling;    by   many  they  will 
probably  be  estimated  as  excessive,  and 
therefore,  according  to  tlie  provisions  of 
our    neglected    and    almost   forgotten 
Magna  Chaita,  illegal  and  unconstitu- 
tional, especially  when  they  consider  the 
character  and  situation  of  the  respective 
parties,  and  the  peculiar  nature  and  cir- 
cumstances of  the  case.    I  have  not  a  re. 
port  of  the  trial  witiiin  roy  reach,  but  we 
are  told  in  a  printed  petition  addressed  to 
the  members  of  the  House  of  Ommons, 
that  in  the  year  1803  *  the  petitioner*  '* 
(meanine  the  said  last-mentioned  Wil- 
liam Dickie)  "*  was  arrested  by  Mr.  Aris'" 
(meaning  the  said  last-mcntiuncd  Tho- 
masAris)  *'*  and  has  ever  since  remained 
a  close  prisoner  in  the  Fleet  prison ;   in 
consequence,  he  l&as  been  totally  ruined 
in  his  business,  and   deprived  of  the 
means  of  procuring  a  livelihood  for  him- 
self or  familv,  and  since  his  confinement 
has  been  reduced  to  the  necessity  of  sub- 
sisting on  the  precarious   charity  be- 
stowed on  the  poor  prisoners  in  that 
prison.'    The  petitioner  farther  declares, 
that  *  he  is  utterly  incapable  of  paying 
the  sura  of  700/.  or  any  part  of  it;  and  if 
the  mcrcv  of  parliament  be  not  extended 
to  him,  he  must  suffer  perpetual  impri- 
sonment.* He  then  expresses  his  sincere 
contrition  for  his  conduct,  and,  as  Mr. 
Aris  produced  iw  evidence  to  show  that 
be  had  sustained  any  pecuniary  damages, 
he  hope?  that  the  very  long  confinement 


which  ho  has  already  swflisradi  amy  be 
considered  as  an  adequate  atoneoMnt  to 
the  offended  laws  of  his  cooolfy.    This 
unfortunate  petitioner   then    coaoludes 
with  most  humbly  prayings    *  that   the 
honourable  members  of  the  llouae  will 
grant  him  such  relief,  as  ma^  enable  him 
to  obtain  his  liberty  by  the  Insolvent 
bill  then  under  their  consideration,  that 
he  may  again  follow  liis  business,  and 
earn  an  honest  livelihood  for  himself  and 
his  helpless  family.'    Before  I  proceed, 
my  lord,  to  notice  the  result  of  this  peti- 
tion, which  was  certainly  couched  in  the 
most  respectful  and  dutiful  terms,  and 
therefore  fairly  entitled  to  a  liheral  and 
unprejudiced   attention,   peraiii  me  to 
remind  your  lordskup  of  the  remarkable 
circumstances   stated   io  the   petition, 
*  tliat  Mr.  Aris' "  (meaning  the  said  last- 
menlioned  Thomas  Aris)  '*  *  piu^ntud  no 
evidence  to  prove  that  he  nisd  received 
any  real  injury,  or  pecuniary  damarn  from 
Ihedcfamatory  observaticms  of  the  defend- 
ant* "(meaning  the  said  laat-faeoiiooed 
WilKam  Dickie)  **  If  this  be  tiuo,  we  are 
natural!;^  led  to  inquire  why,  and  upon 
what  principles  cither  of  law  ap  aquity, 
for  a  fow  rash  and  intemparata  axpres- 
siona  hastily  uttered  and  aa  quickly  for- 
gotten, a  verdict  of  damagea,  to  the  ex- 
traordinary amount   of  sevao  bondred 
pounds  (lieyond  either  his  meaaa  or  hu 
ability  to  pay),  could  by  an  boaaat  and 
conscienliousjury,  have  oean  dalibaratelj 
awarded  to  the  pbintiff"  (mraniog  the 
said    last    mentioned    Thomaa     Aris). 
**  Surely,  mv    lord,  political  prejudices 
and  party  feelings  could  have   bad  no 
share  in  the  verdict  they  gave  !    I  hope 
not:  I  impute  no  intentional  error  to  the 
individuals    impanelled    on    tbia    trial; 
but  juries  arc  men,  and  I  nrtust,  therefore, 
excuse  them  for  the  frailties  incident  to 
human  nature,  since    I  cannot  justify 
them  on  the  score  either  of  liberality  or 
discernment 

"  For  nearly  three  years  bad  tbia  unfor- 
tunate man"  (meaning  the  said  last- men- 
tioned William  Dickie)  *'  laneuiabed  and 
wasted  his  health  and  strength  in  confine- 
ment, when  anobleand  patriotic,  statesman 
stepped  forward,  and  a  oill  was  ioftroduced 
into  parliament**  (meaning*  tlia  parlia- 
ment of  tliis  kingdom)  **  for  the  relief  of 
insolvent  debtors.  Its  bumaaKy  was 
unquestioned,  its  policy  and  expedience 
were  generally  admitted  (your  lordship^ 
(meamng  the  said  Edwani  lord  Ellen- 
borough)  '*  excepted),  and  it  bad  aearlv 
received  the  final  sanction  of  that  branch 
of  legiiUture  of  which  yoa**  (meaning  the 
said  Edward  lord  Elkmborough)  **  are  a 
member,  when  you"  (meaning  the  said 
Edward  lord  EllcnborouEh)  **  auddenly 
and  unexpectedly  started  up  ia  your 
place,  and  proposed  the  insertion  of  a 
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clau*  whkh  was  reaflHy,  too  readily, 
adoiitedy  rafusiiig  the  benefits  of  this  act^ 
to  all  Ihose  who  were  confined  upon  an 
acttoo  for  defafldation  !  It  is  difficult  to 
conceive  an  adequate  motive  for  this 
flew  and  onprecedented  regulation.  I  do 
not  say  (and  Heaven  forbid  I  should  be- 
believe)  that  it  was  with  a  pitrticular  re- 
ference ID  the  individual  case  of  Dickie** 
f meaning  the  said  laB^meotloned  Wil. 
iiam  Dickie)  **  that  you*' (meaning  the 
said  Edward  lord  EJleuborotfgh),  **  pro- 

r»ied  this  obootious  amendment ;  but 
do  say,  that  it  completely  produced  the 
effect  of  depriving  him  of  aU  hope  of 
future  consolation,  and  dooming  hmi  to 
end  his  days  in  gaol !  You"  (meaning 
the  said  EdwanI  brd  Ellenborough) 
^  are  therefore,  if  not  designedly,  at  least 
accidentally  the  sole  as  well  as  original 
eause  of  bis*'  ^meatiing  the  said  last- 
mentioned  William  Dickie's)  "<  cruel  de- 
tention I  Were  it  possible  to  enttrtain 
an  idea,  that  your  lordshib"  (meaning 
the  taki  Edward  lord  Ellenborough), 
**  In  proposing  this  new  and  eitraordi- 
iMir3r  clause,  waa  influenced  by  personal 
■aotivesyorvindktivfresentmentyhorrible 
must  be  the  prospecti  of  those  hapless 
victims  who  at  any  timd  may  await  your*' 
(meaninc  the  said  Edward  lord  Ellen- 
lK>rough>)  ''judgment,  or  come  within 
your*'  (meaning  the  said  Edward  lord 
EUoBboraugh's)  «<  reach  !  The  in&mous 
Jefieriee  w^uld  sink  to  nothing,  in  com- 
parisOQ  with  a  character  who  couM  wear 
the  ermiaed  robe  of  Justice,  only  to  con- 
eeal  the  dark  workings  of  a  black  and 
flsalignant  heart,  and  prostitute  the 
venerable  Ainetwns  of  a^udge  to  minis- 
terial tyraimy,  and  individual  oppres- 
sk>n.  I  sicken  at  the  thought !  Mv 
onfy  hope  would  be,  if  ever  such  a  wretch 
akoiiki  stain  the  mercy  seat  of  England, 
or  pollute  the  sacred  fountain  of  our  holy 
lanrS,  tlial  he  should  quickly  itieet  the 
fote  of  Jefferies,  and  be  torn  in  pieces  on 
the  bench.  I  bUve  still  much  to  add, 
but  the  length  of  this  letter  obliges  me 
%a  conclude^  and  apofoctae  to  your  lord- 
ahip'*  (meaning  the  said  Edward  lord  El- 
knborou||h)^  **  for  requesting  yoin-  atten- 
tion la  a  hiture  letter,  when  I  shall  have  a 
auitaUe  opportunity  lo  resume  the  sub- 
ject JUHXVS." 

""  Janukry  8lh.  1806/* 
— *7b  ike  great  iemndal  and  disgrmce  of  th§ 
mid  Edward  ItrdEUenbortmgk  and  of  the 
QdmimttrMon  of  jnttke  im  EmgUmi  In 
ooDteasptafoursajdknrd  the  king  and  his 
latrs  10  the  evil  exaomle  of  all  oUiers  and 
a|pdnat  the  peace  of  our  stid  lord  the 
king  his  ero#n  and  dionity. 

Itk  Cotfai— And  the  said  aHoraey- 
fMoral  of  om*  said  lord  the  king  for  our 
laid  lord  Ibe  kidg  givtA  the  Court  here 
fiirthar  to  tiodtafiaMl  aid  be  informed 
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thit  the  said  John  Harriott  Hart  and 
Henry  White  so  beins  such  persons  os 
aforeiaidand  mnlatpfulfy  and  mtdiciouslif 
devising  and  intending  at  qforttaid  here^ 
tqfore  to  wit  on  the  90th  day  of  December 
in  the  48tli  year  of  the  reign  afuresaid 
at  London  aforesaid  in  the  parish  and 
ward  aforcMiid  unlawfully  and  mali- 
ciously did  print  and  publish  and  cause 
and  procure  to  be  printed  and  published 
a  certain  scandalous  malicious  and  defa- 
matory libel  of  and  concerning  the  said 
Edward  lord  EKenborough  and  his 
character  and  conduct  as  such  chief  justice 
as  aforesaid  and  containing  therein  amongst 
other  things  certaih  other  scandalous  ma- 
licioks  and  drfamalory  matters  and  things 
of  and  concerning  the  said  Edward  lord 
Ellenborough  and  his  character  and  con^ 
duet  as  such  chief  justice  as  aforesaid  to 
the  teiu}r  and  effect  following  (that  is  to 
say)  ^  Be  anured  that  the  public  mind 
is  steadily  fixed  on  the  character  and  con- 
duct of  the  present  lord  chief  iustice  of 
Enaland*'  (meaning  the  said  Edward 
lord  Eiienborouah),  '*  and  regards  them 
with  an  eye  or  suspicion  and  alarm ! 
The  increasing  frequency  of  duels  in  this 
country  can  excite  no  surprise,  when  we 
reflect  that  an  opinion  appears  to  be  ra- 
pidly gaining  eround  (an  opinion  which 
I  trust  is  ill-founded),  that  private  in- 
juries have  of  late  been  seldom  compen- 
sated by  public  reparation,  that  the  suf- 
lerings  and  grievances  of  individuals 
have  become  Uic  subjects  of  banter  and 
ridicule,  that  the  characters  of  witnesses 
have  bf  en  assailed,  and  their  testimony 
confused  and  perverted  by  thegrosscalum- 
nies  and  vulgar  witticisms  of  babbling 
pleaders  and  pettifogging  atlomies,  and 
that  men  therefore  rather  choose  to  be- 
come the  arbiters  and  judees  of  their 
own  causes  and  quarrels,  than  seek  Iq 
vain  for  a  tardy  or  mefiectual  redress  from 
a  public  court  of  justice  !  The  conse- 
quences to  a  man  of  your  lordshipV 
(meaning  the  said  Edward  lord  Ellen- 
borough^s)  '^  penetration  and  discern- 
ment need  not  be  pointed  out ;  think  of 
them  seriously  at  your  leisure,  and  for 
the  present,  my  lord,  farewell." — 7b  the 
tfreaf  scandal  and  disgrace  of  the  said 
Edward  lord  EUenborimgh  and  ^  the 
mdministration  of  justite  in  EnaMmd  In 
contempt  of  oiir  said  lord  the  Idiig  and 
his  laws  to  the  evil  example  of  all  others 
and  against  the  peace  of  odr  said  lord 
the  kins  his  crown  and  digiuty. 

9th  CoMr— And  the  said  atthrney- 
general  of  our  ssid  lord  the  king  for  our 
smd  ford  the  king  finther  mveth  the 
Court  here  to  understand  and  be  informed 
thai  the  said  John  Uarriott  Hart  and 
Henry  White  so  being  such  persons  as 
aforesaid  and  agaiii  stnkmifulfy  and  sm- 
Ucitthtfy  Setritmg  msd  hOandimg  a$  nfor^ 
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Ikemker  m  f  A«  Mk  jmr  of  the  reigii 
tibranid  -si  London  ofbroflaid  in  the 
pnUh  mnd  word  aforatoiduDlawfullj  and 
nalickwilT  did  prim  and  puUith  and 
CMiM  ami  procure  to  be  prinled  •  and 
pybHriwd  a  eertain  other  ocandaloiu 
ai^idoin  and  deftmaloiy  libel  of  aetf 
coMerauif  ikt  mid  Eimord  hrdEUem" 
konmgk  mnd  tki  charader  «ad  coaihK'l  of 
tk€  mid  Edmord  lord  Blkmborom^k  as 
mick  rkitf-jmiiiee  mt  tfortmid  totUotniog 
ikenim  omongU  oikor  tkimgi  eertmm  otker 
oumdohoM  ond  wioHeiem  moiien  of  omd 
mmeermimg  tko  mid  Edmord  lord  EUom" 
honmgk  omd  iko  ckoraeier  omd  eomduet  of 
tko  mid  Edmord  Lord  Eliemhoroogk  as 
iac4  chitf'jmMiieo  ot  ofiremid  acconmigto 
the  tenor  and  efiect  following  (that  it 
to  say)  ^*  I  have  read  a  report  of  a  trial 
in  the  Morning  Post  and  Morning  Chro- 
nie|^  of  tbii  date, before  lord  chietjimtice 
Ellenborough'*  (meaning  the  said  Edward 
lord  Eilentorough) ;  ^  if  that  report  be 
eorrect»  it  is  full  time  that  the  doctrines 
and  decisions  of  that  personage" (mean* 
ing  the  said  Edward  lurd  Elleoborough) 
*'  should  be  carefully  attended  to,  with  a 
view  to  their  being  candidly  examined 
and  discuskrd  out  of  a  court  of  justice, 
where  it  may  not  be  verir  prudent  to  enter 
into  a  controvert}r  with  his  lordship.  He" 
(meaning  the  said  Edward  lord  Ellcn- 
borough>  ^  has  upon  several  occasions 
announced  a  bias  so  very  strong  towards 
arbitrary  power,  that  I  have  hnn  led  to 
suppose  it  was  in  the  latter  end  of  the 
rrign  of  James  the  second,  and  not  of 
George  the  third  (the  father  of  his 
people),  that  I  was  living.*  Impunity 
gives  boldness ;  and  it  is,  perhaps,  owinj; 
to  the  silence  of  the  public  on  the  am- 
madvenions  and  addresses  of  our  judges 
to  the  jury  of  late  vears,  that  the  pro> 
inulgaiion  of  principles  subversive  to  our 
rights  has  been  carried  to  a  very  cen- 
surable extent. — "  To  the  greot  teondal 
amddiigroeeqf  the  iaid  Edward  lord  EU 
lenboroogh  omd  the  odminittratiom  of  pub' 
Ucjuitiee  in  Emglomd  In  contempt  or  our 
said  lord  the  king  and  his  laws  to  the  evil 
example  of  all  others  and  against  the 
peace  of  our  said  lord  the  king  his  crown 
and  dignity. 

Ninth  Count— And  the  said  attorney- 
general  of  our  said  lord  the  king  for  our 
said  lord  the  king  further  sivcth  the 
Court  here  to  understand  and  be  informed 
that  the  said  John  Harriott  Hart  and 
Henry  White  so  being  such  persons  as 
aforesaid  ond  again  umUwfttlfy  and  ma- 
Uekmsljf  deviung  ond  intending  to  traduce 
defame  and  vUifif  the  taid  Edmord  lord 
AUnborough  ofid  to  bring  him  into  great 
and  public  hatred  among  oil  the  liege  sub- 
jects o/onrioidlord  the  kingheretrfore  to 
mfit  OS  tko  SOfA  day  ofDoeemker  In  the 


4Blhyear  of  the  rMi  afereSHd  at  XoB- 
doo  aforesaid  in  tlia  pariilir  attd  «i»d 
albreiaid  unkwlnlly  and  umIMmi^  did 
print  and pabfishaiM eause Bsd prttMnIo 
no  printed  and  pubUflhad  a 


tko  seitf  Edotmrd  lord  Elhmlm*^^  m 
omck  cAii/Waifiet  at  ofiaroooAd  €i$mitmmuout 
tmoroots  ootomg  otktr  f  ataigs  oorwmui  o€mtr 
otoMd^htu  oimd  ot^idomoimoitom  v^  mmd 

koromgk  ond  Ma  eAafweUr  md  eomdmci  ff 
tko  mid  Edmord  lord  Elltnhmmigk  as 
took  ckiefjoHieo  ot  oftromdd  to  the  tonor 
and  eflect  folbwing  (that  is  to  wmyy^tmd 
£llenboroimh''((nieaningthe  ind  Sdwnid 
kifd  Ellenborough))  «  seenui  id  think 
vary  lightly  of  an  EngUahoMD  >■!% 
confined  several  hours  In  irons  bf  the 
impudent  mandate  of  a  mao,  '  failed 
to  behave  civil  to  the  person  vrlioni 
be  insults  and  degnules.  Lotd  Bllen- 
boroogh"  (meaning  the  Htid  Bdwaid 
knd  Ellenboroogh)  **  feels  notliiiig  Ar 
tlie  wounded  sensibilitlea  of  a  taHJe^ 
the  dauj;hter  of  the  injured  party.  I  mp* 
pose  bis  lordshin"  (meaning  tho'ttal 
Edward  lord  Ellenboraugh,)  **  h  not  a 
fttbeTj,  I  should  almost  qnastian  ■  hAt^ 
(meaning  the  said  Edward  lord  BQen* 
boroush'fi)  **  ever  having  been  a  aon,  if 
thire  had  been  any  other  mode  of  ooaune 
into  existence.''^  jb  tho greot  acafUdal  ii3 
diMgroce  nfthe  mid  Edmord  lord  £ttdi- 
borough  and  of  the  odministratiom  ofjuM^ 
tice  in  England  In  contempt  of<Nir  said 
lord  the  king  and  his  laws  to  the  evil 
example  of  all  others  and  against  the 
peace  of  our  said  lord  the  king  his  crown 
and  dignity. 

lOM  Covnt — And  the  said  attorney- 
general  of  our  said  lord  the  king  for  our 
said  lord  the  kinggiveth  the  Court  here 
further  to  understand  and  be  informed 
that  the  said  John  Harriott  Hart  and 
HeiHy  White  so  l)ciog  such  persons  as 
aforesaid  and  again  unlawfully  and  mali- 
ciously devising  ond  intending  ao  loot 
aforesaid  heretofore  to  mit  oa  tko  oetom^ 
tcenth  day  of  January  in  the  forty-eighth 
year  of  the  reign  aforesaid  at  London 
aforesaid  in  the  parisli  and  ward  aforesaid 
unlawfully  and  maliciously  did  print  ond 
publish  and  cause  and  procure  to  be 
printed  and  published  a  certain  other 
scandalous  malicious  and  defamatory 
libel  ^  and  concerning  the  soid  Edmord 
lord  Ellenborough  ond  the  ckaraeter  ond 
conduct  of  the  mid  Edmord  lord  EUen- 
borough  0$  •  such  chief  justico  ond 
lord  and  peer  of  parluiment  ao  ofort' 
mid  containing  therein  among  other 
things  certain  other  scandalous  and  ma- 
licious matters  and  things  of  mmd  am- 
tondng  tko  mid  Mdomrd    lord  Elieft- 
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borough  a  tmeh  chief  justice  and  lord  and 
peer  of  parliament  at  aforesaid  to  the 
tenor  and  effect  following  (that  is  to  say) 
**  For  nearly  three  years  had  this  unt'or- 
tunalc  man  languished  and  wasted  his 
health  and  strength  in  confinement,  when 
a  noblo  and  patriotic  statesman  stepj>ed 
forward  and  a  bill  was  introduced  into 
parliament''  (meaning  the  parliament  of 
this  kingdom)  *'  for  the  relief  of  insol- 
vent debtors.  Its  humanity  was  unques* 
tioned,  its  policy  and  expedience  were  ge- 
nerally admitted,  your  lordship''  (mean- 
ing tlie  said  Edward  lord  EUenborough) 
**  excepted,  and  it  had  nearly  received  the 
final  sanction  of  that  branch  of'  the  le- 
gislature of  which  yoir  (meaning  the 
8;iid  Edward  lord  EUenborough)  **  are  a 
member,  when  you''  (meaning  the  said 
Edward  lord  EUenborough)  **  suddenly 
and  unexpectedly  started  up  in  your 
place,  and  proposed  the  insertion  of  a 
clause  which  was  readily,  loo  readily, 
adopted,  refusing  the  benefits  uf  this  act 
to  all  those  who  were  coutined  upon  an 
action  for  defamation  !  It  is  diihcult  to 
conceive  an  arlequate  motive  for  this  new 
and  unprecedenleil  regulation,  I  do  not 
bay  (and  heaven  forbid  I  should  believe) 
that  it  was  with  a  particular  reference 
to  the  individual  case  of  Dickie,  that  you" 
(meaning  the  said  Edward  lord  Elicnbo- 
rough)  *^  proposed  this  obnoxious  amend- 
ment, but  I  du  say  that  it  completely 
produced  the  ed'cct  of  depriving  bim  of 
all  hope  of  future  consolation,  and  doom- 
ing him  to  end  bis  days  in  gaol !  You" 
(meaning  the  said  Edward  lord  Ellen- 
borough)  "  are,  therefore,  if  not  design- 
edly at  least  accidentally  the  sole  as 
wefl  as  original  cause  of  his  cruel  deten- 
tion !  Were  it  possible  to  entertain  an 
idea  that  your  lordship"  (meaning  the 
said  E<lward  lord  EUenborough),  **  in 
proposing  this  new  and  extraordinary 
clause,  was  influenced  by  personal  motives 
or  vindictive  resentment;— horrible  must 
be  the  prospects  of  those  hapless  victims 
who  at  any  time  may  await  your*'  (mean- 
ing the  said  Edward  lord  EUenborough's) 
**  judgment,  or  come  within  your"  (mean- 
ing the  said  Edward  lord  EUenborough's) 
"  reach. --The  infamous  Jefferies  would 
sink  to  nothing,  in  comparison  with  a 
character  who  could  wear  the  ermin'd 
robe  of  justice  only  to  conceal  the  dark 
workings  of  a  black  and  malignant  heart, 
and  prostitute  the  venerable  functions  of 
a  judge  to  ministerial  tyranny  and  in- 
dividual oppression.  I  sicken  at  the 
thought;  my  only  hope  would  be,  if 
ever  such  a  wretch  should  stain  the 
mercy-seat  of  England,  or  pollute  the 
sacred  fountain  ot  our  holy  laws,  that 
he-  should  quickly  meet  the  fate  of 
Jefferies,  and  be  torn  in  pieces  on  the 
bench. 
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^<  I  have  still  much  to  add,  but  the 
loneth  of  this  letter  obliges  mc  to  con- 
clude and  apologize  to  your  lordship'^ 
(meaning  the  said  Edward  lord  Ellen* 
borough)  *<  for  requesting  your  attention 
to  ft  future  letter,  when  I  shall  have  a 
suitable  opportunity  to  resume  the  sub- 
ject."—To  the  great  scandal  and  disgrace 
thcsaid  Edward    lord  EUenborough 


In 


n  contempt  of  our  laid  lord  the  king 
and  his  laws  To  the  evU  example  of 
all  others  and  against  the  peace  of  our 
said  lord  the  king  his  crown  and  dignity 
Whereupon  the  said  attorney-general  of 
our  said  lord  the  king  who  for  our  said 
lord  the  kins  in  this  behalf  prosecuteth 
for  our  said  lord  the  king  prayeth  the 
consideration  of  the  Court  here  in  the 
premises  and  that  due  process  of  law 
may  be  awarded .  against  them  the  said 
John  Harriott  Hart  and  Henry  White  in 
this  bclialf  to  make  them  answer  to  our 

I         said  lord  the  king  touching  and  concern- 

;         ing  the  premises  aforesaid. 

Mr.  Attorney 'General  [Sir  V:  Gibbs,  after- 
wards Lord  Chief  Justice  of  the  Common 
Pleas], 

Gentlemen  of  the  Jury  ; 

In  the  exercise  of  that  discretion  which  is 
I  reposed  in  me,  I  have  thought  it  right  to  file 
I  this  iiiformatiun,.as  I  also  filed  anotlier,  against 
the  present  defendants,  for  printing  and  pub- 
lishing a  most  dangerous  and  wick^  hhel  in  a 
newspaper  called  The  Independent  Whig.  I 
have  not  performed  this  duty  without  reflection. 
The  author  of  The  Independent  Whig  has 
weekly  had  cause  to  know  (for  it  is  a  weekly 
pubhcatiun)  that  I  have  been  towards  him 
very  abstinent;  but,  when  I  had  reason  to 
judge,  from  perusing  the  publication!)  which 
are  now  the  subject  of  consideration,  that 
there  was  a  determined  and  desperate  pur- 
pose to  destroy  the  respect  which  has  hither- 
to been  entertained  in  this  country  for  the 
administration  of  justice,  and  to  render  the 
laws  contemptible  by  holding  up  to  con- 
tempt, horror,  and  detestation,  those  who 
are  appointed  to  execute  them,  I  thought 
it  was  full  time  for  me  to  interpose,  and 
call  upon  a  jury  to  state  their  opinion  of  the 
conduct  of  men  who  disseminated  such  pub* 
lications. 

The  immediate  object  of  this  slander  is  the 
lord-chief-justice  ot  the  Court  of  King's- 
Bencli — the  noble  lord  who  usually  presides 
here.  I  have  been  so  long  acquainted  with 
that  noble  lord,  I  have  been  so  nearly 
and  was  so  early  connected  with  him  in  habits 
of  intimacv, — we  having  received  our  edu- 
cation at  the  same  university,  having  pursued 
the  same  studies,  and  having  afterwaras  been 
brought  together  in  the  practice  of  the  same 
profession, — that  I  fear  any  thing  I  may  say 
of  him  may  be  attributed  to  an  improper  par- 
''^^itv.  For  a  judgment  of  what  his  conduct 
the  ieftl  oi'^juttice  has  uniformly  bcco;  I 
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ffalber««-«iiA  I  Ml  ^  I  cui  do  ifr-lippeal  to 
3foa  wfao  w«  fnnuii  lat  Ihit  iHCMif ,  and 
Hrho  kivt  boo  pwiart  tfl  mftojr  ttthtn^  when 
Ihtt  Dobfo  1(nM  Ins  pmidal  wborabialord- 
ihi^  [Mr.  J«IM  Omm]  it  ttow  nated. 
Toa  Ml  doMbfleM  itocobol  Whalbtf  be  has  or 
hsi  nvl  hiM  the  aoiln  of  Mttka  viib  an 
«Mi  iMld^>»jo«  wdi  Moalkcfc  wtatotlMr  bo 
lao  Dol  ahmys  OipniMJ  an  attloty  thai 
oioii  ciromslMMe  loniectiiig  evory  fcaao. 
ivkidiil  bM  lUlea  to  Us  bl  10  try^  febMld  bo 
fidly  —dwoUKwl  bir  tbo  juiy^jrou  tnXk  locd- 

ipiuoityaa  he  wot  oapaUo  of  (aadjiooiiois 
moio  ca|paUo}|  aod  witb  iia  intti  dibgtMo  as 
bslsiigi  to  maa,  sMsd  ovoiy  AmA  iod  dr- 
ondtfUmooiaaivntbtbOBicosldisanuBation 

bq|of  ov«y tet to tbi yMknlar oa«.  You 
fcMtr  thal^  ssmstisiws,  wbeo  yoo  ham  boon 
satiiftad  uptai  a  casi  btvMgbt  befas  you, 
yon  bavo  bosB  SaipiiBed  bg^  llio  (roal 
oMialer  ofMM  asblo  MrloBt  ally  lfai*g  sboiild 
bavo  escaped  yoor  obsMiatitar,  la  short,  I 
liMdoQbaskyo%«belberhe  basaotyinon 
•D  oecMoQ^  shown  Iho  iteioal  akiiSoty  Aal 
justice  sboula  prerail,  and  that  the  Ufigafil^ 
parties  should  hoTo  the  iiill  benefit  6f  the 
upright  adminlsliaslte  df  tbt  hl#a. 

m  objeoi  of  tteso  puUkatmsa  it  to  bold 
«|^to  boRor  and  isttHatiuu  tfabnabkleffd^ 
m  aasan  who  has  dbgcosed  the  hiijb  sitwiien 
be  boUB^  9mm  mm  vbe^  teai  sme  dark 
siniilsr  uiolin^  ptifmed  b<^  biM  iiel  slatud^hns 

ttatbB  baa  sts0d  betwosa  bbnniitel  wbHta 
was  his  ri^t,  tfynbe  ba%fov  sodM  bad  purpose 
or  other,  latorpoetd  to  pro^^eat  the  Jny  doing 
juslicoto  tbepemaiwhoto^|htitt  their  haais> 
A  caase,  wbeiieia  One  Aoaaas  Boyse  woo 
pUntift  and  eae  Thomas  Qabriel  Bayliife  • 
tMa  denadanty  wtm^  hi  the  month  of  Decens* 
berkslrtfied  iothis  eoartbofiooo  the  noMe 
leid.  The  dofeadtot  was  oapcsin  of  on 
Indiaaian^  Boyoe,  who  had  hqM  a  tavtrt  in 
the  East  ladies^  wao  retnroing  with  hie 
donsbtor.  a  girl  of  eight  or  nnw  years  of  aaoi 
bt  ttie  ship  of  which  Baylifie  wis  tho^ 
tbbi.  Bewaaootonooftfaecabin*fassengefS| 
iHiOy  yoa  bnttr^  pay  a  lai^  sum  of  moaey 
§m  their  aoeomasodation  than  the  other 
i  and  of  oonee  thete  Imtsr 
not  entitled  to  the  same  piifileasSb 
I  should  sMe  to  vouthdt  tbo  peep  is  Aat 
psAt  of  the  ship  Which  is  paniouUuiy  sppftM* 
pnitati  to  tho  cabiwpaisengsrsi  la  the 
emiy  part  of  tho  vsyage*  Mr.  At>be  had 
pbned  himseif  on  tbo  poop,  aad  tbteo  he  hoi 
Oflataaiedi  AfteswaalB^  for  some  naseo  or 
other  aindb  it  is  not  Banerial  to  states  bo 
^bu  dssiiod  to  rsBMiiee  ftoai  the  peop^  ia  bNK 
§mgs  which  I  aaa  ready  to  adaat  woo  aot 
nsiy  peeper  to  bs  used.  ItwaosuebhaiyaHgli 
m  If  ^ne^eally  used  oD«board  afaip^  aad 
trbichwo  hnow  ¥try  troll  hat  not  tho  tamo 
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jas  if  used  in  a  drawbiMeOBK  At  the 
Ik  was  desired  to  withdsair  froaa  the 
poep,  bia  ^nghter  tree  with  baa»aad  it  wao 
stale4  thai  s*e  aright  have  any  aocoasflaadn- 
tMMitbittbedbipAbfdod.  Shortly  n(bsath» 
angtaaati  it  was  supposed  that  two  ehips^ 
ia  the  .eAa|^  trsre  eaeoiies»  aad  it 
sary  that  tho  ship  in  wUch  tbeao  I 
ahouU  be  prepared  for  odioa;  H 
that  tbecMiCain  sheald  taha  step 
far  aetita  dsfeote,  us  assigned  n  proper  st- 
tustiaa  to  ofeiy  per  sea  oa  beerd ;  be  antjgn- 
ed  to  tbo  passtafSBs  a  plaee  oa  the  jbap  I  for 
it  is  tbo  oaly  plaes  in  the  ship  ophore 
passiaasrs  who  bavo  tho  ase  of  firo^mti  caa 
jsisiby  bo  of  any  ase.  Mr.  Beyoa  nbeo- 
mdj  lefuesd  bifs there:  he  wooM  aot  assist 
hi defbndiM  tbo  dbqp bi  t iMUpkes^  bat  as aar 
diber  ho  sSd  ho  ^ifnnld.  The  eaptaia  fait 
hbaself  kr  m  veqr  disagreeable  siUMtton ;  be 
bnow  tliat  if  ha  orders  were  disobcyad  by 
one^  thny  were  voy  likeiy  to  be  disoboyed  by 
alL  It  was  nutessaiy  that  he  should  onlbrco 
obediHice.  Hoariiodhimifhowoiddobny^andy 
upon  Ins  rdusal^  pat  him  in  irons*  uswaa 
tulijected  to  no  liieonvenienc^--I  asoan  ho 
wae  suljeeted  to  no  incidental  inconrenirnco 
b^yoad  tho  act  itself^---After  that»  aothiog 
patssd  of  wfaieb  be  could  coroplaki  till  the 
shiparrtvod  at  St  Helena  y  he  there  ^tsd 
hcTi  and  canse  to  Engknd  in  another.  Ho 
aAirwaids  beott^  an  action  agsaast  tbo  cap- 
far  puttiaabiB  in  Irene.     Thattbecap- 


antbority^  there  caa  be  ao 
doubt;  at  the  same  timf,  althsngh  we 
have  net  a  tense  and  faeHng  of  nH  the 
danger  that  then  surrounded  and  presented 
itaeff  to  captain  Baylifie,  yet,  even  silting 
hercy  we  any  see  that  there  was  tomo  otcuie 
for  a  man's  having  escosded  the  line  of  his 
duty,  at  a  time  when  it  was  so  material  that  his 
eiders  sheukl  be  eoferced  :  for,  in  the  middle 
of  an  actioB^  or  in  pi^paring  for  it,  to  be  weigh- 
ing evenr  thing  by  the  sirkt  rule  of  municipal 
kw  weald  he  impossible. 

Oentlemeni  the  tooae  was  tried;  the  dr- 
cuntstaaces  were  investigsted  by  a  special 
jury ;  tho  facts,  with  wXi  their  beariOj^  were 
snmartd  up  by  the  lord-chief* justide,  and 
(he  jury  faoad  a  verdkt  for  tbo  pbdntiir  with 
•i^iw  p^>mi4ft  dtwaagws. 

it  wae  part  of  tho  compbdnt  of  the  plaintiff 
that  ho  had  beea  obliged  to  leave  the  ship, 
and  that  ho  had  paid  one  bundOBd  polinds  for 
Ida  passage  bome.  Now,  with  rssptet  to 
that,  bio  lerdriiip  told  the  >ay  that  these  was 
oo  e^eaee  ftom  whieh  iliey  cooid  ascribe  his 
leeving  tho  ship  to  thw  tMatmeat  he  had  re- 
ceived. Itoravtme  howas  pnt  inifone,  but 
thore  was  nd  sabaequent  complaiht ;  ho  migiit 
faavotomploted  bit  veyaes  to  £n|^and  if  ne 
had  ohotea^  aad  auglit  have  been  as  well 
phnsod  lie  any  other  passengeri  Hit  kxrdship 
tald  the  jnry  tfant  they  eoukTast  bJbe  that  into 
Senslderiinienr  far  it  wao  a  dsswsgr  whieh 
eonld  noSbs  #ssribBd  to  any  treotaient  of  the 
phaatiff  by  the  deftadaat.    If  be  bad  toid 
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the  jury  thai  they  mig^t  liave  taken  into 
consideration  the  expense  of  his  fmssage 
home,  and  the  jury  bad  given  damages 
10  Mr.  Boyce  for  the  expenses  he  bad  been  put 
to,  I  app^l  to  his  lordship  on  the  bench  whe- 
ther I  should  not,  as  a  matter  of  law  and 
right,  have  been  entitled  to  a  new  trial 
One  of  these  publications  is  a  libellous  attack 
on  the  noble  lord  for  not  do'uig  that,  whtoh,  if 
tie  had  done,  the  consequence  would  have 
been,  that  I  shoukl  have  been  entitled  to 
overturn  the  verdict  by  the  doctrine  which  it 
is  contended  he  ought  not  to  have  adopted, 
lliese  are  the  facU  of  the  case,  aa  they  appear 
with  respect  to  the  first  libel. 

Now  permit  me  to  state  to  you  the  lan- 
gua^  in  which  lord  Etienborough  ie  spoken 
of,  h>r  having  so  conducted  htmaeUl  It  begins 
thus : — **  The  magnitude  and  importance  of 
tho  subject  to  which  I  request  your  earnest 
and  rasmediate  attention,  must  furnish  a  suffi- 
cient apolo^  tor  thus  personally  addreasine 
your  lordship.  The  two  most  valuable  and 
perhaps  onlv  remaining  aecorities  for  the 
tighta  and  liberties  of  Knclishmen  are  ua- 
questionably  the  Trial  by  Jury  and  the  Li- 
berty of  the  Presa."  I  do  not  disagree  wifjh 
thia  writer  in  the  vahie  he  fpnta  upeo  Ute 
Trial  by  Jury  and  the  fVeedom  of  the  Presa ; 
but  I  wish  that  the  Trial  by  Jury  shoukl  be 
free ;  I  wish  that  it  should  be  a  trial  by  ike 
jury ;  I  wish  the  jury  ahouU  not  be  plaoed  in 
this  most  improper  sltualkm,  that,  pursuing  the 
dictates  of  their  owaeooscienoes,  and  fiDoiag 
their  verdicta  according  to  the  focts  aa  th^ 
appear  upon  the  cvideoce^  they  should  bd 
held  op  to  public  detealalwn  by  the  author 
of  anv  newspaper,  who  aaay  happen  to  be  dis- 
aatisfeed  with  their  ^erdicta.  I  leapect  the 
Trial  by  Jury,  I  wish  it  to  be  a  free  aaode  of 
trial,  and  I  would  disoowHeoanoe  such  attacks 
upon  it 

The  author  ef  thaa  publicatMn  states, 
that  the  Freedom  U  the  Preaa  is  one  of 
the  greatest  meana  of  the  preservation  of  our 
liberty  and  happiness  s  I  ame  with  him : 
there  is  no  man  whn  wi&ea  to  aufport 
the  Liberty  ef  the  Preaa  more  than  I  do.  If 
any  of  vou  have  read  Tkt  Jndepmdni 
Wki0^  when  you  are  told  that  no  inforaoa- 
tion  haa  been  filed  agsuisl  the  author  of  it, 
jpou  will  be  mora  ready  to  bhune  aae  for  ha(«>- 
m§  allowed  a  twehreinonth  to  pasa  without 
having  done  any  tiling  to  cuHbits  licentious- 
nesa,  Sam  to  acouse  me  of  haiana  attempted  to 
restrain  the  liberty  of  the  mesa,  ilia  onljr  the  H- 
oentieusnesB  of  the  presal  wiah  la  restrain,  and 
if  I  should  find  tbeae  peraanamtuming  witibin 
the  pale  of  their  duty»  and  uttering  only  such 
doctrines  aa  a  ma»iD  my  situatioa  can  nftr 
unreatraiaedy  I  caa  aasure  them,  they  will 
never  findsiethenr  enemy ;  but  I  can  alsoaa- 
aura  them  that  my  abstinence  haa  not  pro- 
ceeded ftom  any  oonaideratioa  which  will 
INavent  me^  if  tlwy  persevere  i»  the  conduct 
they  have  pursued,  (iron  applying  the 
ulBiosI  strength  of  tha  Uar  la  atop  their 


career.  I  hope  it  will  not  be  Mceaaary^^I 
wish  it  may  not— I  iMve  great  eapectationa 
that  it  will  not,  knowing,  as  I  do,  the  learn- 
ing and  good  sense  of  the  gentleman  to  whom 
they  have  entrusted  their  defonce. 

ia  that  hope  I  shall  confine  myself  to  the 
case  now  before  you.    I  thought  it  necessanr 
to  slate  my  opinion  of  the  doctrine  wdth 
which  the  writer  sets  out,  that  the  trial  by 
jury,  and  the  freedom  of  the  press,  ought  to 
be  considered  aa  invaluable  blessings,  and 
that,  if  they  were  destroyed,  we  shouM  be 
left  without  our  best  secnritlea^    I  aeree  with 
him  in  his  doctrine,  though  not  ia  his  appM- 
cation  of  it    He  ^a  on*-^'  So  loag  aa  the 
administration  of  juslsee  continues  pure  and 
undcfiled,  and  the  wronga  and  injuriee  of  a 
sufibriag  people  experience  fiiU  and  adequate 
redresa— so  long  as  the  public  faaetionanea  of 
our  assemblies  of  legislature  and  courts  of 
justice  be  open  to  me  esamiaation  aod  in* 
ouiry — ao  long,  my  lord,  and  no  longer^  may 
tne  people  of  thia  country  be  justly  considered 
as  safo  fima  the  gigantic  atridea  of  despodsm, 
and  encpoachmenta  of  arbitmry  oppression. 
Impressed  with  this  salatary  convictionyl  foel 
it  a  positive  right,  aa  well  as  aa  impario— 
duly,  to  rouse  the  vigilant  attention  of  my 
foUow-countrypien  to  the  late  proceedinga  ki 
theu*  eourtaoijuatice  ;  to  call  puMioly  tmon 
your  lordship^— -thia  you  see  is  a  letter  to  fold 
Ellenboroogb*-^  for  satisfactory  eiplanation 
respecting  a  case  that  recently  came  uadai 
your  co^zance,  and  was  submitted  to  joim 
jurisdiction ;  to  examine  freely,  but  respeet- 
fully,  the  fofoe  and  validitjr  of  the  observa- 
tjona  that  have  been  attributed,  firiaely   I 
hope,  to  your  lordship,  and  deariy  demo»- 
Btmte  thew  evil  tendency  and  pemicknis  con- 
ae^uenco  to  the  public  at  terge.''  So  that 
you  saoy  without  taking  the  tioobia  to  in- 
ifuira  whether  the  doclrinea  and  ebserva- 
tiona  he    atlribotea  to  Ua  loedship   wore 
such  aa  had  been  used  by  his  lordsnip,  bat 
meeely   slating    that   ho  finds  them  in  a 
aoblie  print,  he  takes  it  for  granted  that  th^ 
had  been  uttered  br  him,  at  the  same  time 
eapresamga  hope  that  they  mav  not  have 
been  truly  attrmted  to  hialordahip— and  he 
then  says  ha  shall  not  only  examine  theai^ 
but  that  he  shall  deowMlrate  their  evil  ten- 
denoy  and  peraiaioasconaeqoenco  to  thepiil^ 
lioatlam* 

Thia  u  aasomuig  a.  pretty  krgo  extent  of 
authorit7-.4io  is  not  only  to  attire,  bot 
ia  to  demonaHate  tha  pemiiaooa  tendency  of 
the  doctrinea  mtMi  the  kid>tiiief-justioo  haa 
laid  down  in  a  trial  had  befbre  him;  bulit  ia 
trifling  to  what  followa  i«-lie  saysv  '^'Mtt 
lord^  It  is essentialy  aotenhrto  the  national 
safoty,  but  to  tha  socuritgF  of  evoiry  individaal 
anbjeot,  that  tha  iihni  who  la  intniated  to 
arende  over  the  tribunala  of  Bnghmdj  should 
oe  eminently  distinguiabed  fbr  inflexible  iiK 
tagrity,  and  uncompted  virtuo—ihat  he 
stwuid  rise  superior  to  all  selfish  consMeia 
tions^  or  patty  vieway  and  that  tiie  niv»»«'f^ 
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j^allon  of  his  opinions  from  the  jmlgment  scat  i  autlior  :-»it   is  not  true  that  he    could  no 
shoiitd  place  his  churactrr  in  the  niost  exalted  ;  longer  with  ^it'cty  or  prudence  continue  in 

the  vebbcl ;  i'ur, alter  the  circiiiiistaiicc  of  hav- 
ing hccn  put  in  irons,  he  tiavl  not  the  slightest 
call^c  ol  compiuint. 


point  of  view,  us  the  avoiwd  rncniy  of  cor- 
ruption and  the  friend  of  pu hi ic justice."  Now, 
surely,  no  man  can  read  this  without  seeing 
that  thcobjiTt  of  the  writer  is  to  insinuate  to 
the  public:,  that  lurd  Klieuboru^h  is  a  man 
direcilv  contrary  to  what  is  here  descrilK-d — 


lie  baNs,  **  the  Driti^h  public,  my  lord, 
will  he  amazed  to  learn,  alter  a  rrcilal  of  tlm 
atrocious  blicncc,   and  a  lull  unil  complete 


to  iuMnuate  tiiai  he  U  a  nun  nut  eminently  |  proof  of  the  truth  \}i  tl;e  acciisalion,  that, 
distinguished  ior  intU'xihlc  integrity  and  uu-  i  under  the  dirceliou,  and  upon  hearing  ttie 
corrupted  virtue^ tir.it  he  is  a  man  who  dues  ,  C4)ucluilin*j  rumiirks,  of  the  lord -chief-Juat ice 
wA  rise  superior  lu  :iil  scltish  cun>ideraliuns  of  Kn^lanil,  tiic  jury  I'eclinj,  no  duiibl,  for  the 
or  party  view: — that  tlic  promul^itmn  of  his  I  wounded  honor  and  insulted  rights  uf  an  io- 
oiunions  tViun  the  juil^uient  seat  does  nnt  .  jurcd  fellow^ country [uan,  award  damugcs  to 
place  his  charucter  in  the  must  exaiteil  |>uint  the  cxtrudrdinary  amount  uf — I  hlusti  to  name 
of  view  as  the  avo\«ed  enemy  uf  cunuptiun,  ;  them— eighty  poundu!'' — I  will  not  id* 
and  the  friend  uf  puldic  jusiiee.  No  man  I  (|uire  to-day  what  all  the  partiniUr  circum- 
can  rr:id  this  ^enU lice  without  seeing  that  the  '  ^tauces  uf  tiie  case  were,  or  whether  the 
object  is  so  to  reJ>:e^ent  the  chaiuCicr  of  the  «  dimuLies  given  by  the  verdict  wer^^  tuo  smail 
noble  lor<).  cr  luo  lar^e, — it  is  a  subject  witli  which  «« 

lie  then  proceeds  to  allude  tua  traiiMctiuii  '  have  noiiiu):;  to  do;  but,  if  the  trial  hyjnnr 


of  some  si;uiilin:;,uhich  !i;ul  l.ikru  place  wilii 
respect  tu a  .Mr. !  Mi kie.  lie >iy.s  tiiat  he  men- 
lions  It  onlv  ill  passing, — that  he  intended  to 
discuss  it, — luthe  was  nowcalUJ  to  the  con. 
^ideration    ot    the    case   then   hcfurc    him. 


is  lu  be  l.elii  up  us  an  object  of  vcneraium 
and  respect,  can  it  be  permitted  to  be  said 
th.it  the  jury  are  not  to  determine  whatisa 
sudiricnt  cnmpensaliuu  lu  a  person  complain- 
ing \ii  AW  tnj'uy  .'   Is  there  u.uy  ^ut«jcc^  more 


iiauiely,  liiatui'  Iiu\re.  — Me  Inen  gives  a  short  '  peculiarly  and  immediately  within  theirjuris- 
accuunt    of   the  ca!»e:  — he    sa\s,  *<A  must     diction,   than  wiia!  uiii^ht  to  lie  a  rccuniwnoe 


(^noe 
tu  the  party  who  scck&  eonipcnsalion  at  Ihdr 
hands  ^—And  can  you,  lookin:;  through  tbe 
wliole  kinpduin,  hope  to  tind  iin.-n  wiih  minis 
Miiiiciently  firm  to  resist  attacks  uf  ihis  kiiui, 
if  they  are  cuunlcuanced  and  su tiered  to  go 
unpunished:' — Canyon  hope  that  tbe  dulv 
of  turies  will  br  performed  witri  coura«;c  and 
tirmnrss,  if  they  are  cxT»o«(.d  to  attacks  oi 
tills  sort,  t'i>r  i'oii(]u(t  i-urii  us  I  have  de- 
scniidl   tu  \Kj\\*    Van   it  le  s^:ii  that  lhi.si» 


fthainclul  and  uaiitiiu  outrage  un  tiic  personal 
freedom  of  an  Kiiji!i:<h  subject  has  been  com- 
mitted by  a  biuial  ruthan,  and  the  com- 
plainant a^tpi  jIs  to  a  lirili>li  tribun.i!  for  in- 
demniticatiun  and  redress. — The  ca«»e  is  com- 
pletely proved,  as  well  by  the  coni'iirrenl 
testimony  ol  the  diit'rrent  wiiiiev**(  <  iii  betulf 
of  the  plaiiiiih'.  a<ily  tlic  cic'^vexaiiiiiiation 
uf  Ihusenu  the  part  i-f  tin.    jK*ttjm.»nl. —  ilie 

circumstaiii'c«i  nii'  •'liiiilly   lij'-i-."  — tlioii  Ur  

takes  upciii  hiut  U)  drx(  rd-i' I.  ciiiriiin<taiirr*< ;  I  n<;t  :i  ^!i>ss  ^^lul  >i- iiulali)U<  hbtl  on  llio«ewh(i 
--states  tl.al  ti:r  j  I  \ii)i:Tr  wa**  »  :utrril  to  ijiiit  'n'.tiiULd   lirj  verdict? — i>\u\   it   be    said  tbil 
the  puop,  :iud  ii;'M   'ir  -.i>  •.  l..U'«iion  atUT,  |  tins   is  not  a  Lirosand  rcaiid.'.luiis  lihcl,  DCl 
there  was  an  alariuof  >  lu'o  -'i..:i^  •  vr»'><  l>in     oiily  on  tiicm,  fv.it  on  llie  Kud-ciiiLi-jiistice—    | 
sight,  whicli  \s^,ti''.  nii^LiKni   lur  encinir^. —  \  lor,    a>  miuii,  my  more,  is  attrilinlcd  to  liis    i 
lie  thensavs,  "  the  ditendant   calU  uvcr  t)ir  i  ob^^rrvations  than  tu  thtir  vcrdiLt^ 

*  I 

names  of  ail  the  passeniiers,  orders  tl:rni  tu  |       Having  first  cast  tliis  odium  dn    the  jury, 
their  respective  (j'l.irtcr?,  and  commands  the  '  he   tlicn   endeavours  to  exculpate  them,  by 


plaintitl'to  take  I'.i-  >tatiu:i  at  ti.e  poop — the 
latter  refuses  to  obey  tlii>  order,  nut  choosing 
to  return  to  the  situation  t'rom  which  he  had 
been  so ignommiously driven, — heat  the  same 
time  profc>>es  his  readiness  to  fultii  the  duty 
in  any  other  hituation.    The  defendant  irome- 


atlributmg  their  verdict  to  the  concluding  ob- 
servations uf  the  lord- chic t'-jubt ice. — Here, 
gentlemen,  let  me  say,  that  it  is  the  duty  of 
every  judge  to  state  to  the  jurv  such  obser- 
vations as  occur  to  him,  and  which  he  thiab 
arc  material  to  the  cause  in  question. — I  think 


diately  calls  out, — MIerc  take    this  d d  j  you  will  take  it  for  granted  that  the  obse^ 

rascal,  and*|iut  him  in  irons.*  '*  Now  this,  gen-  (  vatiuns  of  the  noble  and  learned  judge  were 
tlemen,  was  the  expression  T  alluded  to   be-     well-founded  and  correct;   but  no  man  shall 


fore.— It  cirtainly  was  improper. — "This 
brutal  and  ferociuus  order  is  in>lantaneou'ily 
obeyed,  anil  a  British  >ul»jcct  and  a  tree  man 
is  loaded  with  fetters,  and  ex(HJsed  un  the 
poop  to  the  insulting  deri>i\iu  of  .the  crew 
and  inclemency  ot'a  cold  ninhi. — For  this  out- 
rage, and  fur  indemnitication  fur  the  ex- 
pense of  removal  from  a  vc:isel  where  he 
could  no  lunger  with  safety  or  prudence  cun- 
tiiuie,  he  returns  to  Kngland  ui  another,  and 
>ieks  l'i«r  rrp.iratiun  in  a  Hrilish  court  ul  ju— 
t:LL."    Now  that    is  the  invention    of  the 


be  permitted  to  arraign  in  this  way  the  coo- 
durt  of  a  chief-ju*tice,  even  if  he  acts  erTfr 
neously,  which,  in  this  case,  the  lord-chiet- 
jiisticc  did  not  do.  No  man  shall  be  suliered 
to  attribute  to  him  corrupt  motives.  So  fv 
from  the  noble  an.i  learned  judge  having  pro- 
ceeded erroneously  in  the  observations  be 
had  addresseil  to  the  jury,  his  ohservatiou 
were  correct  in  the  extreme. —  Iht  writer  iben 
proceeds  tu  slate,  **  The  publir  iiuijt  certain'* 
l.c  at  a  loss,  my  lurd,  tu  account  f^r  the  ei- 
ccssivc  lenity  of  this  singular  verdict,  c*pfr 
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cnlly  when  Ihey  contrast  it  with  the  case  of 
Dickie,  where,  merely  for  words  spoken  in  a 
common  ale*hou*e,  over  his  cups,  and  pos- 
sibly nor  quite  in  his  sober  senses,  a  verdict 
was  given  for  700/. ;  and  the  unhappy  culprit, 
in  consequence  of  his  inability  to  pa^  the 
penalty  of  his  offence,  and  even  in  spite  of 
the  forbearance  of  the  aggrieved  party,  is 
doomefl  to  end  his  days  in  a  gaol."  This  is 
only  preparatory  to  another  libel. — This  bu- 
siness, with  respect  to  Dickie,  is  only  intro- 
duced incidentally.  The  author  had  said  that 
he  would  inquire  into  the  case  of  Dickie,  but 
he  would,  in  the  mean  time,  favour  the  public 
with  his  observations  un  the  case  of  Boyce. 
You  will  find,  in  a  subsequent  libel,  that  he 
is  not  less  outrageous,  offensive,  and  unjust, 
in  his  obsertatiuns  on  the  trial  of  Dickie  than 
he  has  been  on  the  case  of  Boyce  and  Bay- 
liffe.— I  beg  you  will  bear  in  your  minds  that 
he  states  that  a  verdict  for  700i.  was  given 
against  Dickie,  for  words  spoken  in  a  com- 
mon ale-house  over  his  cups,  and  possibly 
not  quite  in  his  sober  senses :  these  things 
are  nut  of  slight  consequence— they  pass 
Ijroni  hand  to  lumd.  and  no  infinite  mischief 
in  their  passage ;  for,  I  myself  heard  this 
aentcnce  repeated  by  one  of  the  most  elo- 
quent men  in  the  kingdom —  repeated,  I 
must  suppose,  from  this  publication,  because 
it  was  not  to  be  found  in  any  other. 

I  proceed  now  with  what  farther  is  stated 
on  the  case  of  Boyce  and  Bayliflfe ;  —  I 
fold  you  that  he  had  cast  the  fault  upon,  and 
that  he  had  left  the  crime  of  the  verdict  with, 
the  jurv— vou  will  see  how  he  transfers  it  to 
the  noole  lord,  referring  the  whole  blame  of 
it  to  his  lordship.— lie  says,  *'  but  our  sur- 
prise will  be  materially  diminished,  and  our 
apprehensions  increased,  when  we  peruse 
jTour  concluding  observations. — We  are  told, 
10  the  printed  statement  of  this  remarkable 
trial,  that  y«ur  lordship  was  pleased  to  ob- 
serve, that,  in  this  case,  neither  party  had 
been  entirely  free  from  blame! !!"  After  this 
there  are  three  marks  of  admiration. — I  shall 
explain  to  you  that  probably  his  lordship 
spoke  in  a  language  nut  quite  intelligible  to 
this  author. — He  goes  on,  «  And  we  are  na- 
turally led  to  inquire  of  your  lordship,  what 
|iart  of  the  plaintiff^s  conduct  was  deserving 
of  rcpreiien&ion. — You  acknowledge  that  he 
had  been  rudely  driven  from  the  poop;  and, 
without  any  assignable  cause  or  alleged  mis- 
conduct, deprived  of  his  usual  comforts 
of  exercise  and  recreation!  —  You  assert 
that  the  defendant  had  the  strict  right  of 
withdrawing  his  indulgence  if  be  thought 
proper,  while  you  at  the  same  time  deny 
the  exercise  of  a  similar  right  to  the 
plaintiff  to  withhold  his  assisunco  from  a 
wretch  who  bad  publicly  treated  him  with 
gross  indignity  and  contempt,  in  a  case,  too, 
of  extreme  personal  danger,  where  he  was 
iKMind  by  no  moral  sympathy  or  legal  obliga- 
lion.~You  said  that  the  plaintiff  fusely  con- 
sulted the  suggestions  of  his  wounded  pride ! 
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Good  God  !  my  lord  !  is  that  delicacy  of  sen- 
timent,  that  acuteness  of  feeling,  that  nice 
sense  of   honor,   that  decent  pride,   which 
preserves  men  honest  amidst  the  raging  tempt- 
ations of  surrounding    vice    and  foily,  and 
nourishes  in  their  liosoms  the  noble  principles 
of  freedom  and   independence— is  this,  the 
safeguard,   and  often  the  substitute,   of  all 
our  other  virtues,    which  resents  an  open 
insult  as  a  serious  injury,  and  learns  to  prac- 
tise the  useful  lessons  of  forbearance  out  of 
respect  for  the  rights  of  others,  to  be  thua 
misrepresented,  undervalued,  and  despised  ^ 
— Upon  what  principle,  my  lord,  either  of  law 
or  justice,  was  this  injured  gentleman  bound 
to  expose  his  life  and  haxard  the  ruin  of  his 
helpless  daughter  who  could  look    to   her 
parent  alone  for  protection  and  support?—' 
Was  he  enrolled  or  registered  as  one  of  the 
crew  ? — Did  he  receive  the  wages  of  a  soldier 
or  a  seaman,  or  had  he  any  share  or  concern 
in  the  property  or  merchandise  of  this  vessel  f 
— None. — He  was  a  private  passenger, coming 
peaceably  over  to  England  for  the  laudable 
purpose  of  educating  his  only  daughter,  and 
claimed  the  common  rights  of  hospitfklily  and 
decorum. — My  lord,  the  details  of  this  trial 
have  filled  me  with  horror  and  indignation. 
Be  assured  that  the  public  mind  is  steadily 
fixed  on  the  character  and  conduct  of  the 
present  lord -chief  justice  of  England,    and 
regards  thcni  with  an  eye  of  suspicion  and 
alarm." — I  am  to-day  speakins  in  the  pre- 
sence of  honorable  and  loyal  subjects— 1  am 
speak'mg  in  the  presence  of  men,  who  would 
strain  every  nerve   in  support  of  their  so- 
vereign, and  the  constitution  of  the  country 
to  which  they  have  the  happiness  to  belong 
— I  am  speaking  in  the  presence  of  men,  who 
know  and  are  capable  of  feeling  all  the  horror 
and  detestation  which  deservedly  attaches  on 
such  doctrines  as  are  in  this  paper  alleeed  to 
be  the  doctrines  of  the  noble  lord. — What  in- 
dignation would  they  not  feel  from  a  perusal 
of^a  paper  of  this  kind,   if  this  Court  waa 
filled  by  judges  less  high  in  the  public  esti- 
mation than  the  present  ?— What  would  they 
feel,  on  perusing  a  publication  calculated  to 
hold  up  the  first  magistrate  as  an  object  of 
public  detestation  and  horror,  by  staling  that 
his  conduct  had  been  such  as  to  create  sus- 
picion and  alarm  ?    Certainly  nothing  could 
Dt  more  likely  on  bad  minds  to  have  the 
effect  of  driving  them  to  acts  of  violence 
against  his  person,  than  teaching  them  thac 
their  rights  were  not  protected,  and  that  the 
only  place  where  there  could  be  any  chance 
of  obtaining  redress  would  be  where  they 
could  maintain  their  rights  by  their  own  per- 
sonal strength ;  but,  such  is  the  evident  object 
of  this  publication :  and  it  pleases  me  to  think, 
that,  with  all  the  external  dangers  that  aiir« 
round  this  country,  we  have  nothing  inter- 
nally to  dread.    There  are  nospiriu  in  thia 
country  such  as  the  author  supposes  to  exist, 
or  audi  as  he  wishes  to  inflame,  but,  whether 
hereafter  there  may  or  may  uot  e&ist  such 
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spirits,  and  whether  a  more  favorable  time 
roa^  hereafter  occur  for  |)roducing  the  effect 
vrhich  it  is  the  tendency  of  this  paper  to 
produce,  I  know  not,— but  I  know  that  it  is 
my  duly  to  prevent  such  publications  from 
issuing  from  the  press  with  impunity,  and, 
in  performance  of  that  duty,  I  have  called 
upon  the  defendants  to  answer  for  this  pub- 
lication. 

Gentlemen^  tliis  is  the  substance  of  the 
ftrst  libel  which  these  defendants  have  pub- 
lished in  the  Independent  Whig  of  the  20th 
of  December,  1807 — and  there  is  a  contriv- 
ance in  the  manner  in  which  they  have  ut- 
tered this  calumny,  well  calculated  to   pro- 
duce the  effect  which  I  fear  was  the  object 
of  these  publishers. — It  is  evident  that  they 
had  the  farther  design  of  making  it  appear, 
that,  in  different  parts  of  the  country,  the  cir- 
cumstances of  this  trial  had  made  a  deep  im- 
pression.   Having  given  this  letter,  which  is 
signed  **  Junius,"  they  proceed  to  give  ano- 
ther, to  which  there  is  affixed  no  particular  sig- 
nature, but  that  of,  *<  A  SEAMAN."   It  is,  how- 
ever, quite  plain  that  they  are  both  written  by 
the  same  person ;  and,  as  if  the  first  letter  was 
not  strong  enough,  though  I  should  appre- 
hend that  holding  out  the  chief-justice  as  an 
object  for  suspicion  and  alarm  was  quite  suffi- 
cient, the  subsequent  libel  goes  much  farther. 
1  think  you  will  say,  that,  by  the  contents  of 
this  latter  paper^  the  first  libel  is  far  exceed- 
ed.— It  purports  to  be  the  letter  of  **  a  sea- 
man,'' and  is  addressed  to  the  editor  of  the 
Independent  Whig. — It  begins,  '<  I  have  read 
a  repHort  of  a  trial,"  by  which  is  meant  the 
trial  of  Boyce  and  HaylifTe  **  in  the  Morning- 
Post  and  Morning  Chronicle  of  this  date,  be- 
fore   lord-chirf  justice     Kllenborou^h,    and, 
if  that  report  be  correct,  it  is  full  tune  that 
the  doctrines  and   decisions  of  that  person 
should  be  carefully  attended  to,  with  a  view 
to  their  being  candidly  examined  and  dis- 
cussed  out   of  a  court  of  justice,  where  it 
may  not  be  very  prudent  to  enter  into  a  con- 
troversy   with    his   lordship."  —  The   direct 
object  of  this  paper  is,  to  persuade  a  mob,  if 
anv  such  existed  in  this  country,  to  tear  lord 
Ellenborough  hy  force  from  the  seat  of  justice, 
and  destroy  hiiu. — Before  I  proceed  to  read 
the  paper,  I  state  most  confidently  that  such 
is  its  object. — ^The  writer  says, "  he  has,  upon 
several  occasions,  announced  a  bias  so  very 
strong  towards  arbitrary  power,  that  I  have 
been  led  to  sup|>ose  it  was  in  the  latter  end  of 
the  reign  of  James  the  second,and  notof  George 
the  third  (the  father  of  his  people),  that  I  was 
living." — ^There  is  a  great  deal  of  art,  con- 
trivance^ and  knowledge,  displayed  in  this 
publication :    the   writer    supposes   that  he 
was  living,  not  in  the  reign  of  George  the 
third,  the  father  of  his  people,  but  in  that 
of  James   the  second.  —  Now,   gentlemen, 
mark !— judge  Jeffiries  lived  in  the  reign  of 
James  the  second:  judge  Jeffries  was  not 
absolutely  killed  by  a  moo,  but  he  was  seized 
Mid  almost  torn  to  pieces  by  a  mob,  and 
died  at  last  in  the  Tower,  in  consequence  of 


the  injuries  be  received  from  a  mob.  I  be* 
lieve  CO  man  knows  the  history  of  the  coiiii« 
try  belter  than  my  learned  friend  who  is  to  de- 
fend these  publishers,  and  he  knows  Um 
it  was  in  consequence  of  his  misdeeds  in  his 
judicial  character  that  Jeffiries  was  plaoed  in 
the  Tower ; — ^that,  by  the  iodignatioo  of  the 
populace  he  was  almost  torn  to  pieces  on  his 
lieing  committed  to  the  Tower,  as  the  in- 
tended.  victim  of  justice,  and  th&t  he  died 
by  the  personal  mischief  and  hurt  he  receiTed 
from  an  outrageous  mob.  It  was  oot,  there- 
fore,  very  innocent  to  remind  the  fmblic  of 
the  reign  of  James  the  second,  and  to  cooft- 
pare  this  transaction  with  some  transaction 
in  that  reign. 

But  it  is  not  only  in  his  judicial  cbaracler 
that  the  noble  lord  is  attacked, — the  attack  is 
levelled  at  his  moral  character  with  the  same 
severity. — The  writer  says,  **  iuipunitj  gives 
boldness,  and  it  is,  perhaps,  owins  to  the 
silence  of  tlic  public  on  the  animadversions 
and  addresses  of  our  judges  to  the  jury  off 
late  years,  that  the  promulgation  of  prin- 
ciples subversive  of  our  rights  has  been  carried 
to  a  very  censurable  extent." — ^Now,  I  ask  you, 
as  men  of  sense,  whether  the  object  of  this 
publication  be  not  to  keep  the  judges  and 
jury  in  check,— to  make  them  amenable  to 
such  future  observations  and  animadversioni 
as  may  be  made  in  newspapers,  in  case  the 
verdicts  they  give  should  happen  to  render 
them  obnoxious  to  those  autliors  who  may 
wish  to  correct  their  conduct  or  sway  it  to 
their  own  views. — Then  he  says,  **  I  know 
nothing  of  the  parties  in  question  : — I  know, 
indeed,  that  captains  of  Indiamen  are  apt  to 
fancy  themselves  great  men,  and  to  exercise 
an  authority  indecent  and  illegal."  —  Then 
he  institutes  a  comparison  between  the  rap- 
tain  of  a  ship  and  a  stage-coachman,  upon 
which  it  is  not  necessary  for  me  to  dwell. — ^I 
stated  to  you  that  this  was  not  only  an  attack 
on  the  judicial  but  also  on  the  moral  character 
of  lord  Ellenbsrough.  lie  thus  proceeds: 
**  Lord  Ellcnborough  seems  to  think  very 
lightly  of  an  Englishman  being  confined 
several  hours  in  irons  by  the  impudent  man- 
date of  a  man  hired  to  behave  civil  to  the 
person  whom  he  insults  and  degrades  : — lord 
Ellenborough  feels  nothing  for  the  wounded 
sensibility  of  a  female,  the  daughter  of  the  in- 
jured party." — I  should  state  to  you  that  there 
was  not  the  slightest  imputation  of  any  mis- 
conduct on  the  part  of  the  defendant  towards 
the  daughter. — The  writer  of  this  libel  hav- 
ing stated  tliat  lord  Ellenborough  felt  nothing 
for  the  wounded  sensibility  of^the  daughter, 
adds,  **  1  suppose  his  lordship  is  nut  a  father, 
— I  should  almost  question  his  ever  having 
been  a  son,  if  there  had  been  any  other  mode 
of  Coming  into  existence." — [At  this  pari 
of  the  libel  there  was  an  indication  of  mirth 
among  some  of  the  auditors] — ^This  statement 
may  to  some  appear  a  subject  of  ridicule  and 
laughter,  but  I  am  sure  there  are  many  who 
do  not  so  receive  it.  Men  of  mean  or  off  no 
education-i-nieu  on  whom  such  an  obserra- 
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tiou  as  this  was  intended  to  operate — men  ;  of  the  Ubcl  in  which  so  miich  is  said  of  the 
who  do  not  feci  that  such  a  slander  is  too  observations  of  lord  £llcnborough.  The  «ii- 
contemptible  to  affect  the  character  of  the  thor  of  this  |)ublication  is  arraigned  for  stat- 
uoble  lord — may  express  approbation  at  the  '  ine  that,  in  any  degree,  the  conduct  of  lord 
statement  of  it— no  others  can,  I  am  persuad-  |  Ellcnboruugh  was  not  laudable.  He  says 
cd.— Many,  perhaps,  may  ;  and  it  is  not  un-  •  that  the  plaintifT  received  no  wages  as  a  soldier 
likely  that  persons  of  that  description  would    or  a  seaman,  and  tiiat  he  was  under  no  obiiga- 


take  it  for  granted,  on  the  credit  ot  this  writer, 
that  lord  Elleuboroiigh  is  such  a  monster ; 
that  he  is  devoid  of  all  the  common  feel- 
ings of  humanity ;  that,  if  he  had  ever  been  ac« 
tiiated  by  such  feelings,  he  has  entirely  ex- 
cluded them  from  his  breast,  and  that,  as  a 
judge  and  a  man,  he  has  so  conducted  himself, 
that  it  is  even  doubtful  if  he  has  come  into 
the  world  in  the  ordinary  way.  With  persons 
belter  disposed,  such  an  observation  can  have 
no  such  efi'ect— with  my  learned  friend  it  can 
have  no  such  effect ! — 1  know  the  capacity  of 
his  mind  and  the  extent  of  his  ubderstandmg; 
— I  know  what  doctrines  arc    his  own  and 


tion  to  risk  his  person  in  the  defence  of  tjic 
ship.  His  words,  in  the  former  part  of  the 
libel  are — **  Was  he  enrolled  or  registered  as 
one  of  the  crew  ?  Did  he  receive  the  wages 
of  a  soldier  or  a  seaman  ? — [lad  he  any  share 
or  concern  in  the  property  or  merchandize  of 
this  vessel  P'* — He  states,  in  short,  that  there 
was  no  call  upon  him  to  take  any  part  or  con- 
cern in  the  defence  of  thr  bhip.  That  may 
be  the  feeling  of  the  author  of  this  paper, 
but  it  is  not  consonant  to  the  feelings  of^  an 
Englishman  to  refrain  from  voluntarily  ren- 
dering his  assistance  for  the  protection  of  the 
property  of  his  fcllow-buhjects  if  it  is  eiv- 


what  doctrines  he  may  state  from  the  instrur-    dangcrcd  by  the  attack  of  a  public  enemy ; — 


tions  of  others;  but  these  are  men  of  a  dif- 
ferent description — men,  on  whom  such  a 
statement  as  this  will  have  a  different  effect, 
and  they  are  the  men  on  whom  that  effect  was 
intended  to  be  produced. 

The  writer  ends  the  libel  with  saying. 
**  If  the  passenger  had  bcliaved  ill,  which 
does  not  appear,  I  doubt  whether  the  captain 
could  legally  forbid  him  to  walk  in  any  open 
and  public  part  of  the  vessel,  and  his  domg 
this  was  an  affront  which  would  have  autho- 
rized the  oflended  person  to  have  chastized  him 
the  first  opportunity  he  met  him  on  shore. 
To  order  him,  after  this,  to  the  spot  whence 
hu  had  excluded  him,  was  insolent  and  tyran- 
nical, and  It  much  grieves  me  to  find  a  con- 
duct so  Hagitious  even  palliated  by  the  chief- 
justice  of  England.*' — Now  this  is  giving 
such  a  colour  to  the  case  as  is  quite  unwar- 
ranted—it is  inferring  that  the  captain  had 
not  a  right  to  prevent  a  person,  who  was 
not  a  cabin- passenger,  from  coming  upon  the 


and  I  am  at  a  loss  to  conceive  what  expecta- 
tion the  author  could  have  liad  of  gaining  cre- 
dit with  the  public  by  such  an  assertion.    I 
am  at  a  loss  to  imagine  with  what  part  or 
portion  of  the  public  it  was  tiiat  he  hoped  to 
gain  credit  or  applause  for  a  doctrine  so  very 
hostile  and  repugnant  to  tiic  natural  feelings 
of  every  good,  brave,  and  loyal  Englishman — 
that  no  man  who  is  not  hired,  that  no  man  who 
is  not  paid  as  a  soldier  or  a  sailor  can  have  an 
innate  call  suggested  cither  hy  his  personal 
spirit,  or  his  public  duty  tc  the  community, 
to  defend  the  lives  or  properly  of  his  fellow- 
subjects  from  the  enemies  who  may  threaten 
botifk  I     I  trust  in  Ciod  wc  may  place  more  re- 
liance on  the    public  voluntary  zeal,  valor, 
spirit,  and  patriotism  of  Englishmen,  thaa 
this  person  is  willing  to  ascribe  to  them. 

I  perfectly  acree  with  the  doctrines  laid 
down  by  lord  Ellenliorough  i\\h}Q  the  occasion 
of  this  trial.  It  was  stated  that  it  was  an  in* 
suit  to  the  plaintitF  to  place  him  to  defend  the 


poop,  which  was  appropriated  to  cabin-pas-  [  poop,  whence  he  had  been  removed  by  the 
sengersonly. — He  says  the  doiii^  this  was  defendant  Now,  all  that  was  put  by  his  lord- 
such  an  affront  that  it  authorized  the  passen-  ship  to  the  jury  was  this,  and  I  think  it  was 
fer  to  chastize  the  captain  the  first  opportunity  put  too  strongly  in  favour  of  the  plaintiff  :— 
e  met  him  on  shore— that  he  was  justified  his  lordship  said  that  it  might  have  l>een  con« 
in  personally  chastizing  him  the  first  time  he  sidered  as  an  insult,  that  the  plaintifi  was  put 
should  meet  him  out  of  a  ship.— This  is  really  to  defend  the  place  from  which  he  had  been 
a  doctrine  which  it  is  impossible  to  defend  or  removed. — I,  for  my  part,  think  it  was  no  in- 
mitigate— he  says,  that,  to  order  him,  aAer  suit,  and  that  the  removal  was  not  disgrace- 


this,  to  the  spot  whence  he  excluded  him, 
was  insolent  and  tyrannical,  and  it  much 
grieved  him  to  find  a  conduct  so  flagitious 
even  palliated  by  the  chief-justice  of  England. 
— Now,  because  lord  £llcnborou{;h  weighed 
all  the  circumstances  of  the  case  in  the  scale 


ful  to  the  plamtiff.  However,  the  plaintiff 
had  the  full  benefit  of  the  observation. — But, 
how  did  lord  Ellenborough  conclude?  Uo 
said  "  I  think  he  would  have  consulted  his 
honour  if  he  had  said  to  the  defendant,  I  will 
show  you  the  difference  between  your  con- 


of  justice— because  he  stated  what  operated  I  duct  and  mine,— you  removed  me  from 
iu  favour  of  the  plaintiff,  and  what  operated    place  where  I  wished  to  be  for  the  purposes  of 


in  favour  of  the  defendant; — because,  in 
short,  he  did  not  sum  up  the  whole  case  in 
favour  of  the  plaintiff;  he  is  held  up  to  public 
abhorrence  and  detestation  by  the  autlior  of 
this  libel. 
Gentlemeoi  one  word  more  upon  thatptrt 


my  comfort  and  recreation,  and  now  you  call 
upon  me  to  defend  thst  place ;  I  shall  be  proud 
to  defend  even  that  place  from  which  1  was 
removed.''  That  was  the  conduct  wliicb  lord 
Ellenborough  recommended  as  that  which 
ought,  under  ^ucli  circumstance;^  to  have  bten 
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adopted  I7  the  plaintifT,  Mr.  Boycc;— such     name  of  Johnson,  a  mutineer,  had  also  beeii 
was  the  language  of  the  noble  lord,— and  it    confined  in  the  same  prison,  but  he  bad  beA 

is  only  for  having  used  such  language  that  he      "    '^         '     _  1  t__j  .1 
i^  held  tip  by  this  libeller  as  an  object  of  pub- 
lic detestation  and  abhorrence. 

Is  it  the  opinion  of  this  author  that  none 
ou!;ht  to  exert  themselves  for  the  protection 


discharged,  and  had  died  out  of  iu  Mr.  Dickie 
chose  to  impute  to  Mr.  Aris,  that  he  had 
murdered  these  men.  The  charge  was  not 
made  in  a  common  alehouse  over  his  txMft^ 
or  when  he  was  possibly  not  in   his  sober 


of  the  property,  lives,  and  liberty  of  their  1  senses,  but  it  was  made  gravely,  coolly,  and 
countrymen  and  fellow-subjects,  but  those  \  deliberately.  A  coroner's  inquest  was  held, 
who  are  paid  for  90  doing  ?  Istliisthe  senti- = 
ment  by  which  he  is  actuated  \  Is  it  his  { 
opinion  that  we  arc  to  deliver  ourselves  up  t 
to  the  enemy,  except  when  we  can  secure  our-  \ 
selves  b3'a  pai<l  force  ?  If  that  be  his  opi- 
nion, it  is  nutst  mischievous  and  dangerous ;  ; 
—it  IS  an  opinion  as  diabolical  as  it  is  revolt- 
ing  to  the  feelings  of  every  Englishman ;— it  any  office  with  more  fidelity,  or  with  more  re* 
is  an  opininnun  worthy  of  any  man  whose  veins  1  gardto  the  interest  of  the  public  thanthb 
are  filled  with  British  blood.    I  cannot  (and  I  gentleman  does:— Mr.  Dickie  attended  both 


as  the  law  requires  in  all  cases  where  a  per- 
son dies  in  prison,  which  iuquisition  was 
taken  before  Mr.  Shelton. 

A  second  inquest  was  held  before  the  sane 
Mr.  Shelton,  who  fills  the  office  of  coroner— ? 
perhaps  he  may  be  known  to  some  of  yon ;  I 
believe  there  never  was  a  man  who  eaeculed 


I  am  sorry  to  say  it)  but  collect  from  these 
papers,  that  buch  is  the  opinion  of  their 
author ;  I  cannot  but  persuade  myself  that  it 
is  his  object  to  impress  such  an  opinion  on 
the  minds  of  the  inconsiderate  part  of  the 
public,  and  that  be  wishes  to  prevent  them 
from  offering  their  voluntary  services  to  the 
country,  whenever  at  a  time  of  danger  the 
country  may  stand  in  need  of  their  volim- 
tary  assistance. 

I  am  sorry,  gentlemen,  to  detain  you  so 
long,  but  ills  not  my  fault.  These  libels  are 
of  such  mischievous  and  pernicious  tendency, 
that  I  feel  it  my  duly  to  point  out  to  you  how 

it  is  intended  by  the  author  that  they  should  I  said,  that  3fr.  Arii  had  murdered  these 
operate.     As  he  is  malevolent,  so  he  is  perse-  |  men.    He  said  this  of  Mr.  Aris,  the  gaoler  of 
verin;:.  ThcsepublicationswhichI  havestatcd  '  the  Cold-Bath-fields-prison — a  man  in  a  si- 


these  inquisitions— he  brought  forward  eveiy 
fact  he  could  collect,  it  being  his  avowed 
object  to  get  a  verdict  of  murder  agunst  Mr. 
Aris.  Every  thing  he  pro<]uced — every  cir- 
cumstance he  brought  forward  was  suboiiUed 
to,  and  fully  investigated  by  the  jury,  who, 
after  a  full,  patient,  and  impartial  hearing  de- 
clared by  there  verdict,  that  these  persons  bad 
died  by  the  visitation  of  God.  Notwithstand- 
ing this  ineffectual  attempt  to  procure  a  verdict 
ofmurder  against  Mr.  Aris,  Mr.  Dickie  after- 
wards, not  in  a  common  alehouse,  nor  in  his 
cups— not  when  he  wasnot  inhis  sober  senses, 
but   expressly,  designedly,  and  deliberately 


to  you  took  place  in  the  month  of  December, 
1807.  On  the  17th  of  Janiiafv,  18U8,  we 
have  another  libel,  and  upon  another  subject ; 
—  I  have  stated  to  yon,  or  rath(.>r  I  have  read  to 
you,  parts  of  the  former  libel,  in  which  the 
writer  alluded  to  the  trial  of  a  person  of  the 
name  of  Dickie.  He  did  not,  in  that  publi- 
cation, say,  that  the  cause,  in  which  that 
man  was  the  defendant,  was  tried  before  lord 
Ellenborougli,  but  he  does  afierwards.  You 
find  he  had  insinuated  that  lord  Kllcn- 
borough  had  procured  from  the  jury  a  verdict 
of  700/.  against  a  man,  for  loose  words, 
spoken  in  an  alehouse,  over  his  cups,  and 
when  he  was  possibly  not  in  his  sober  senses, 
and  yet  that,  in  the  present  case — I  mean 
the  case  of  Boycc  and  Bayliffe— he  had  only 
procured  fioni  the  jury  a  verdict  to  the  extra- 
ordinary amount  (which  he  blushed  to  name) 
of  80/. — He  then  contrasts  the  one  case  with 
the  other,  and,  in  order  to  contrast  them,  he 
misrepresents  them. 

The  libel  I  am  now  going  to  state  regards 
the  conduct  of  the  noble  lord,  with  respect 
to  the  case  of  this  man  named  Dickie. — Mr. 
Aris,  governor  of  the  Cold- Bath-ficlds  orison, 
had  brought  an  action  against  Mr.  DicKie  for 
defamation,  and  had  recovered  700/.  damages. 
The  facts  were  shortly  these  :  a  man  of  the 
name  of  Chenou  had  been  confined  in  that 
prison,  and  had  died  there ; — a  man  of  the 


'  tuation  which  rendered  him  most  obnoxious 
to  those  who  were  likely  to  be  influenced    by 
such  a  charge  against  him,  and  were  likely  fay 
such  a  charge  to  be  stimulated  to  acts  of  per- 
sonal vengeance.     He  said   that   Mr.    Aris 
had  murdered  these   men,  and    that  if  Mr. 
Shelton  would  have  heard  the  evidence,  there 
would  have  been  no  doubt  of  his  guilt.  Now  a 
more  grave,  deliberate,  and  malevolent  charge 
could  not  have  been   brought  against  such 
a  man  as  Mr.  Aris,  or  a  charge   more  ran- 
corously  persevered  in.     Upon^  a  considera- 
tion of  all  these  circumstances  by  the  jury,  a 
verdict  was  returned   for  the  plaintiff  with 
700/.dama^es.  The  cause  was  tried  before  the 
lord-chief-justice.    Now,    hear     what     this 
author  says. — I  should  state  to  you,  that  at  a 
subsequent  time  (and  after  Mr.  Dickie  was  in 
custody  for  these  damages  at  the  suit  of  Mr. 
Aris  in  consequence  of  his  not  being  able  to 
pay  the  damages)  there  was  an  insolvent  act 
brought  into  parliament.    A  part  uf  this  libel 
refers  to  a  clause  in  that  act.    An  application 
was  made  by  Mr.  Dickie  to  the  Court  pray- 
ing to  be  discharged  under  that  insolvent  act. 
He    was   not   discharged ;    but    remanded. 
Now  this  letter  is  signed  *<  Junius,"   which 
was  the  signature  of  the  first  letter,  and  you 
will  recollect  that  the  first  letter  had  promised 
a  discussion  on  the  subject  of  Mr.  Dickie^ 
coufinemcDt,    It  is  addressed  to  lord  £|ieii- 
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borough,  and    begins  thus:— "  My    lord — 
The  Ictler  which  I  lately  addressed  to  your 
lordship's  consideration,  was  upon  a  subject 
deeply  interesting  to  the  feelings  of  every  in- 
dividoaU  and  important  to  the  community  at 
large.   I  have  reason  to  believe  that  it  was  not 
decme<l  unworthy  of  your  attention,  and  that 
theprinciples  which  it  endeavoured  to  inculcate 
have  not  been  disregarded  or  despised.   The 
case  upon  which  I  now  venture  once  more 
to  address  your  lordship,  and  solicit  your 
favourable  interposition,  though  widely  dif- 
ferent in  its  nature,  is  no  less  worthy  of  3*our 
imm«Jiate  notice.    My  lord,  a  British  sub- 
ject is   at  this  moment   enduring  all  the 
Aggri^vated  horrors  of  a  perpetual  imprison- 
ment merely  upon  a  civil  action  for  debt 
I  al)<jde  to    the    extraordinary/and   unpre- 
cedented case  of  William  Dickie,  formerly 
a  stationer  in    the  Strand,  but  now  con* 
iincd  in  the  Fleet-prison,    in    consequence 
of  a  verdict  of  damages,  amounting  tu  700/. 
obtained  against  him  by  Mr. Thomas  Aris,  the 
governor    of  Cold-Bath-fields- prison.     The 
trial  took  place  early  in  the  year  1803,  when 
Dickie  was  arrested,  and    being  unable  to 
discharge  the  penalty,  still  continues  a  close 
prisoner,  without  the  smallest  prospect  of  a 
release.    Not  long  since,  an  application  was 
made  in  the  Court  of  King*s-t>ench  to  pro* 
cure  his  enlargement  as  an  Insolvent  debtor, 
claiming  the  benefit  of  an  act  lately  passed  ; 
but  the  Court,  after  inquiring  into  the  cause 
of  his  detention,  and  finding  it  to  be  for  pe- 
cuniary damages  in  an  action  for  defamation, 
refused  his  petition,  and  ren?anded  him  to 
gaol.    At  this  time,  it  is  worthy  of  remark, 
that  neither  the  prosecutor,  his  solicitor,  nor 
any  other  person,  appeared  in  court  to  oppose 
his  liberation.**  This  observation  is  thrown  in 
by  tiie  way,  and  the  public  who  read  this  must 
take  it  foV  granted,  that  Dickie  being  in  gaol 
for  a  sum  of  700/.  and  an  application  having 
been  made  to  discharge  him  under  the  In- 
solvent act,  and  the  plainlifi  makine  no  ob- 
jection to  his  discharge,  the  Court,  of  its  own 
mere  motion  and  accord,  interposed  its  au- 
thority, and  prevented  the  operation  of  that 
humanity  which  even  the  plaintiff,  Mr.  Aris, 
was  ready  to  have  shown  :— that  is  the  in- 
sinuation.— Now  mark  what  is  the  truth. — 
Dickie  was  a  person  not  falling  within  the 
range  and  scope  of  the  act  of  parliament,  and 
if  he  had  been  let  out  of  custody  without  the 
authority  of  the  Court,  the  gaoler  who  had 
charge  of  his  person  would  have  been  answer- 
able for  the  whole  of  the  damages;  and  if  he 
had  been  discharged  even  by  the  authority 
of  the  Court,  it  l^ing  a  case  in  which  the 
Court  had  no  jurisdiction,  the  gaoler  would 
have  been  equally  liable  to  have  paid  the 
damaecs;    therefore  it  was  the  strict  and 
boundcn  duty  of  the  Court  to  interfere,  and 
prevent  the  act  from  being  extended  not  only 
to  Mr.  Dickie  but  to  all  persons  who  did  not 
/all  within  the  purview   of  the  act— The 
intention  of  thia  writer  is  artfully  to  io- 
eimiate  that  the  Court  interfered  without  rea- 


son in  order  to  exclude  him  from  the  benefit 
of  the  act. 

He  proceeds,  **  For  obvious  reasons  I  omit, 
for  the  present,  any  comments  on  the  nature 
and  extent  of  the  alleged  offence,  the  cha- 
racter of  the  original  prosecutor,   and  the 
subsequent    verdict    of   the   jury.     I    will 
suppose  that  the  expressions  uttered  by  the 
defendant  were  highly  defamatory;"  and  so 
on;   I   need  not    reiid  the  whole  of  it  to 
you.     Then  he  proceeds  to  state  his  opi« 
nion  with  respect  to  the  law  in  cases  of  cri- 
minal prosecutions  for  libels ;   then  he  states 
what  is  his  conception  of  the  law  of  civil 
actions ;   and  in  doing  so  he  mis-states  the 
law,  in  order  that  he  may  afford  himself  an 
opportunity  of  defaming  the  lord  chief-justice. 
He  argues  most  weakly,  and,  I  think,  most 
wickedly  too ;  for  it  is  impossible  to  conceive 
that  a  person  who  is  capaole  of  writing  these 
letters,  does  not  himself  know  better,  or  that 
he  has  not  access  to  other  persons  who  do. 
Speaking  of  civil  actions,   he  says,  *<The 
complainant  is  the  sole  party  in  the  cause..' 
and  looks  only  to  his  own  personal  exertiona 
for  justification  and  redress:*'  then  he  sajriu 
'*  it  is  absolutely  necessary  that  the  plaiotiS 
should  clearly  prove  some  positive  loss  or  real 
damage  incurred,  either  in  his  person,  bis  pro- 
perty, or  his  character,  before  he  can  be  justly 
entitled  toany  indemnification  or  redress.  Now, 
my  lord,  applying  these  observations  in  the  pre- 
sent instance,   we  find  that  an  action  was 
brought  against  Mr.  Dickie,  for  having  uttered 
certain  defamatory  expressions  of  and  con- 
cerning the  character  of  governor  Aris ;  and 
a  verdict  for  pecuniarjr  damages,  awarded  to 
the  amount  of  700/.  is  certainly  neither  light 
nor  trifling :    by  many,  they  will  probably  Hbe 
estimated  as  excessive,  and  therefore,  accord- 
ing to  the  provisions  of  our  neglected  and 
almost-forgotten  Magna  Charta,  illegal  and 
unconstitutional ;  especially  when  they  con- 
sider the  character  and  situation  of  the  re- 
spective parties,  and  the  peculiar  nature  and 
circumstances  of  the  case."    This  is  holding 
out  that  the  verdict  for  700/.  was  found  by 
the  jury  without  any  evidence  at  all;  for  it  is 
stated,  that  it  is  necessary  that  the  plaintiff 
should  have  clearly  proved  he  had  sustained 
some  positive  loss  or  real  damage  to  thai 
amount.   Now  the  direct  contrary  is  the  law; 
and   if  it  were  otherwise,  no  roan  of  gpod 
character,    who   could    not  prove  that  hb 
character  was  taken  away  by  a  slanderous 
libel  uttered  against  it,   coufd  maintain  aa 
action  against  any  libeller,  for  saying  of  him, 
that  he  nad  been  guilty  of  a  murder,  or  any 
other  offence  in  the  catalogue   of  buniaa 
crimes. 

We  will  suppose  that  it  was  said  of  some 
mercantile  or  banking-house,  in  the  highest 
credit  and  estimation, — for  instance,  the  house 
of  Messrs.  Langston  and  Co.,  Messrs. 
Hoare  and  Co.  or  Messrs.  Child  and  Co.--*« 
we  will  suppose  it  to  be  Mid  of  either  of 
those  houses,  that,  notwithstanding  their 
appearance  of  wealth,  the  property  ef  latt- 
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victuals  was  not  safe  in  tlieir  hands ;    for  that 
it  would  not  be  many  months  before  their 
names  would  be  announced  in  the  Gazette. 
Such  an  assertion,   probably,  would  not  ob- 
tain belief;  it  would  not,  in  the  slightest  de- 
gree, affect  their  credit,  and,  consequently, 
accordiu*;  to  the  doctrine  of  this  author,  unless 
they  could  actually  prove  that  they  had  lost 
their  customers  by  the  effect  of  such  a  slander, 
Ihey  would  not  he  able  to  maintain  an  action 
for  damages.    Yet  how  often  do  we  sec  such 
actions  brought,   and  juries  told  trom  the 
Bench,  that  they    arc  to    look   to  the  in- 
Jury  which  may  result  from  such   slanders. 
It    would    unquestionably    be    highly    im- 
proper,   if  no  person,  in  an  action  for  de- 
famation,  could  recover  more  damages  than 
he  ha<l  actually  sustained ;   and  therefore  the 
peculiar  province:  of  a  jury  is,  to  cousider  what 
is  likely  to  be  the  efiect  of  the  defamation, 
and  to  appreciate  the  damages  accordingly. 
This  writer  first  misrepresents  the  law,  and 
then    he    attacks    the    noble    and    learned 
judge  for  having  suffered  such  a  verdict  to 
pass,  as  he  says  is  contrary  to  the  law  he  has 
80  misrepresented. 

lie  proceeds  thus  *'  I   have  not  a  report 
of  the  trial  within  my  reach,  but  we  are  told, 
in  a  printed  petition  addressed  to  the  mem- 
bers of  the  House  of  Commons,  that,  io  the 
year  1803,   the  petitioner,  Mr.  Dickie,  was 
arrested  by  Mr.  Aris,  and  has  ever  since  re- 
mained a  close  prisoner  in  the  Fleet  Prison ; 
thaty  in  consequence,   he  has  been  totally 
ruined  in  his  business,  deprived  of  the  means 
of  i>rocunng  a  livelihood  for  himself  or  fa- 
mily ;  and,   since  his  confinement,  has  been 
reduced  to  the  necessity  of  subsisting  on  the 
precarious  charity  bestowed  on  the  poor  pri. 
soncrs  in  that  prison.    The  petitioner  farther 
declares,  that  he  is  utterly  incapable  of  paying 
the  sum  of  700/.  or  any  part  of  it,  and  if  the 
mercy  of  parliament  be  not  extended  to  him, 
he  must  suffer  perpetual  imprisonment.     He  , 
then  expresses  his  sincere  contrition  for  his 
eonduct ;   and,  as  Mr.  Aris  produced  no  evi-  i 
dence  to  show  that  he  had  sustained  any  pc- 
cuniary  damages,  he  hopes  that  the  very  long 
confinement  which  he  has  already  suffered 
may  be  considered  as  an  adequate  atonement  i 
to  the  offended  laws  of  his  country.    This 
unfortunate  petitioner  then  concludes,   with  . 
roost  humbly   praying  that   the  honorable  < 
members  of  the  House  will  grant  him  such  ' 
relief  as  may  enable  him  to  obtain  his  liberty  ' 
by  the  Insolvent  bill  then  under  their  consider-  | 
mtion,that  he  may  again  follow  hisbusincss.and  i 


earn  an  honest  livelihood  for  himself  and  his 
helpless  family .''  I  think,  gentlemen,you  will 
ask  the  author  of  this  most  scandalous  Hbei 
this  question,  '*  If  you  did  take  upon  yourself 
to  comment  on  the  conduct  of  the  lord  chief 
justice  and  the  jury  in  the  case  of  Aris  and 
Dickie;  if  you  meant  to  give  such  comments 
to  the  public  with  candour  and  fairness ;  bow 
happened  it  that  you  did  not  get  a  report  of 
that  trial  within  your  reach  before  you  pub- 
Jisbed  those  comments  ?-'  I  will  tell  you  why 


he  did  not;    because  the  onlv  pretext  he  can 
have  for  having  published  them  is,   that  lie 
was  not  truly  acquainted  with  the  facts  upon 
which  he  was  reasoning;  it  is  therefore  that 
he  says,   the  report  of  the  trial  is  not  within 
his  reach.    But  wliat  does  he  rely  upon  as 
the    true    representation   of   the    facts  ?  — 
Why,  it  is  the  petition  of  the  defendant  to 
the  House  of  Commons,  praying  that  he  oiay 
be  discharged  out  of  custody.    He  does  not 
think  proper  to  peruse  a  report  of  tlie  trial, 
but  he  thinks  himself  warranted  in  taking 
the  facts  from  the  defendant  himself,   as  be 
finds  them  stated  in  the  petition  presented  by 
him  to  the  House  of  Commons  with  a  view 
to  his  discharge.    Then  he  says,  **  Before  I 
proceed,  my  lord,  to  notice  the  result  of  this 
petition,  which  was  certainly  couched  in  the 
most  respectful  and  dutiful  terms,  aud  there- 
fore fairly  entitled  to  a  liberal  and  unpreju- 
diced attention,   permit  me  to  remind  your 
lordship    of    the    remarkable    circumstance 
stated  m  the  petition,   *■  That  Mr.  Aris  pro- 
duced no  evidence  to  prove  that  he  had  re- 
ceived any  real  injury  or  pecuniary  damage  from 
the  defamatory  observations  of  the  defendant' 
If  this  be  true,  we  are  naturally  led  to  inquire, 
why  and  upon  what  principle  either  of  law 
or  equity,  for  a  few  rash  and  intemperate  ex- 
pressionsy  hastily  uttered  and  as  auickly  for- 
gotten, a  verdict  of  damages,  to  tne  extraor- 
dinary amount  of  700/.   (beyond  either  bis 
means  or  his  ability  to  pay},  could  by  an  honest 
and  conscientious  jury  have  been  deliberately 
awarded  to  the  plaintitl.''   Now,  you  see  what 
a  gross  mis-statement  of  the  law  and  of  the 
fact  this  is :    the  object  is,    to  hold  wy  lurd 
Ellcnborough  and  the  jury  to  public  und  ;:f- 
ncral  detestation  ;    the  former  fur  having  n*- 
couimendcd  and  the  latier  for  havin:;  tnund 
a  verdict  contrary  to  law,  or  at  iea:>l  contrary 
to  tliat  which  the  writer  states  to  be  lau ,    as 
as  apphcable  to  facts  misrepresented  by  tiini, 
and  whicl)  are  in  truth  diherent  from  the  real 
facts  of  the  case. 

He  proceeds  to  say,  "  Surely,  my  lord,  po- 
litical  prejudices  and  party    feelings   could 
have  had  no  share  in  the  verdict  they  gave ! 
I  hope  not.    I  impute  no  intentional  error  tp 
the  individuals  impanelled  on  this  trial ;    but 
juiies  are  men  ;    and  I  must  therefore  excuse 
them  for   the   frailties    incident   to   human 
nature,  since  I  cannot  justify  them  on  the 
score  either  of  liberality  or  discernment.''  Now 
I  agree  entirely  with  this  writer,  that  upon 
the  facts  and  the  law,  as  he  states  both  tiic 
one  and  the  other,  this  would  have  been  an 
extraordinary  verdict;   but  the  facts  aud  the 
law  being  opposite  to  what  he  has  stated 
them  to  be,  I  say  that  he  has  perverted  them 
both,   in  order  to  make  his  mis-stalcuicnt  a 
vehicle  for  slander  and  indiscriminate  abu::;. . 
He  adds,  '*  For  nearly  three  years  had  tuis 
unfortunate  man  languished  and  wasted  his 
health  and  strength  iu  confinement,  when  a 
noble  and  patriotic  statesman  stept  forward, 
and  a  bill  was  introduced  into  parliament  for 
the  relief  of  Insolvent  debtors,    its  huma- 
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nily  was  unquestioned,  its  policjr  and  expe-  < 
clicnce  were  generally  admitted  (jour  lord- 
ship excepted),  and  it  had  nearly  received 
the  final  sanction    of  that  branch   of  the  j 
legislature    ot  which  vou   arc   a   member,  i 
when  you  suddenly  and  unexpectedly  started  ; 
up  in  vour  place,  and  proposed  the  inser-  , 
tion  of  a   clause,   which    was  readily — too  | 
readily — adopted,    refusing    the    benefits  of 
this  act  to  all  those  who  were  confined  upon  . 
an  action  for  defamation.''    Now,  gentlemen,  | 
that  a  clause  was  introduced  by  the  noble 
lord,   under  the  operation  of  which,   Mr. 
Dickie,  as  well  as  many  other  persons,  was 
prevented  from  taking  the  benefit  of  this  In- 
solvent act,  is  true ;  but  it  is  not  true,  as  the 
wjiier  of  this  libel  represents  and  wishes  to 
insinuate,   that  it  was  a  clause  intended  for 
the  malevolent  and  foul  purpose  of  meeting 
the  individual  case  of  Mr.  Dickie.    On  the 
contrary,  it  was  a  general  clause,  and  was 
precisely  similar  to  what  had  been  introduced 
into  former  Insolvent  acts.     It  was  a  clause 
which  enacted,  that  no  man  who  was  in  con- 
finement for  damages  awarded  against  him  for 
criminal  conversation  with  the  wife  of  any 
person,   or  for  having  seduced   any  man's 
daughter,  or  for  any  malicious  mischief  to- 
wanls  the  person  who  held  bim  in  confine- 
ment for  the  damages  given  for  such  in* 
juries,  should  be  entitled  to  the  relief  which 
was  afforded  to  others  who  did  not  come  with- 
in that  description. 

Mr.  Dickie  was  not  particularly  intended 
to  be  alluded  to  by  that  clause ;  the  clause 
stands  in  the  statute  book,  and  might  have 
been  referred  to  by  this  writer ;  but  I  sup- 
pose the  statute  bi>ok  was  not  at  his  hand, 
any  more  than  the  report  of  the  trial  was. 
He  would  have  it  insinuated,  falsely  insinu- 
ated, that  the  clause  pointed  at  Mr.  Dickie. 
It  was  extremely  material  to  him  to  insist 
upon  this  part  of  the  case^  in  order  to  raise 
an  opinion  in  the  public  mind,  that  such  had 
been  the  conduct  of  lord  Ellenborough ;  and 
you  will  see  how  he  builds  his  other  argu- 
ments upon  it.  You  observe  that  the  author 
of  these  libels  had  before  stated,  that,  looking 
into  the  transactions  of  our  courts  of  justice, 
he  should  have  been  led  to  suppose  that  he 
was  living  in  the  latter  end  of  the  reign  of 
James  the  Second,  and  not  in  the  reign  of 
George  the  Third,  the  father  of  his  people. 
He  goes  on,  in  the  libel  which  I  am  now 
staling  to  vou,  to  say,  '*  It  is  difficult  to  con- 
ceive an  adequate  motive  for  this  new  and  un- 
nrcccdented  reflation  !  I  do  not  8apr»  and 
heaven  forbid  I  should  believe !  that  it  was 
with  a  particular  reference  to  the  individual 
case  of  Dickie,  that  you  proposed  this  ob- 
noxious amendment:  but  I  do  say,  that  it 
completely  produced  the  efiect  of  depriving 
him  of  all  hope  of  future  consolation,  and 
dooming  him  to  end  his  days  in  gaol.  You 
are  therefore,  if  not  designedly,  at  least  acci- 
dentally, the  sole  as  wellas  original  cause  of 
his  cruel  detention.    Were  it  poMibb  to  en- 


tertain an  idea  that  your  lordship,  in  propos- 
ing this  new  artd  extraordinary  clause,  was  in- 
fluenced by  personal  motives  or  vindictive  re- 
sentment, horrible  must  be  the  prospects  of 
those  hapless  victims  who  at  any  time  may 
await  your  judgment  or  come  within  vour 
reach !  The  inumous  Jeffries  would  sink  to 
nothing  in  comparison  with  a  character  who 
could  wear  the  ermincd  robe  of  justice  only 
to  conceal  the  dark  workings  of  a  black  and 
malignant  heart,  and  prostitute  the  venerable 
functions  of  a  judge  to  ministerial  tyranny 
and  individual  oppression.  I  sicken  at  the 
thought !  My  only  hope  would  be,  if  ever 
such  a  wretch  should  stain  the  roerc^-seat  of 
England,  or  pollute  the  sacred  fountain  of  our 
holy  laws,  that  he  should  quickly  meet  the 
fate  of  Jefiries,  and  be  torn  in  pieces  on  the 
bench.  I  have  still  much  to  add,  but  the 
length  of  this  letter  obliges  me  to  conclude, 
andapologize  to  your  loraship  for  requestine 
vour  attention  to  a  future  letter,  when  I  shall 
nave  a  suitable  opportunity  to  resume  the  sub- 
ject." I  think,  ^ntlemen,  it  would  have  beeo 
difficult  for  the  ingenuity  of  roan  to  have  de« 
vised  any  thing  more  mischievousor  malignant^ 
or  better  contnved,  if  the  materials  to  be  work* 
ed  upon  were  to  be  found  in  this  country,  to 
produce  the  object  this  writer  had  in  view  hj 
these  publications. 

I  state  broadly,  distinctly,  and  without  the 
fear  of  being  contradicted,  that  his  object  was 
to  bring  the  administration  of  the  mw  and 
the  justice  of  the  country  into  contempt.  I 
state  with  confidence  to  you,  that  the  imme- 
diate means  by  which  he  proposed  to  produce 
this  efiect,  were  the  holding  up  to  public  de- 
testation and  abhorrence  those  to  whom  the 
execution  and  administration  of  the  laws  are 
entrusted.  I  state  to  you,  confidently,  also^ 
that  the  object  of  this  writer,  in  taking  inci- 
dentally into  his  consideration  the  event 
which  occurred  in  the  reign  of  James  the  Se* 
cond,  of  a  mob  having  executed  their  ven- 
geance on  judge  Jeffries,  was  to  instigate  » 
mob  to  treat  lord  EUenboroueh,  in  the  reign 
of  George  the  Third,  as  judge  Jefiiries  had 
been  treated  by  a  mob  in  the  reign  of  James 
the  Second.  I  ask  you  to  look  at  the  para- 
graphs in  the  letter  signed,  A  Seaman,  and 
to  look  also  at  the  former  libelay  which 
state,  that  a  person  contemplating  the 
proceedings  of  our  courts  of  justice,  would 
suppose  himself  living  in  the  reign  of  Jamts 
the  Second,  instead  oi  Georee  the  Third  the 
father  of  his  people  :  and  I  dfesire  you,  too,  to 
look  at  the  passage  which  sugsests  a  wish  that 
the  noble  lord  may  not  havebeen  influenced 
by  such  motives  as  actuated  judge  Jeffries, 
but  at  the  same  time  expresses  a  hope,  that  if 
he  is  influenced  by  sucn  motives,  a  mob  will 
treat  him  as  a  mob  had  before  treated  judge 
Jeffries,  by  tearing  him  from  the  seat  of 
justice. 

*  See  the  proceedings  on  the  motion  for  a 
new  trial  im/ri^. 
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Putting  all  these  things  tog^feer,  T  ask  you  ,  is  not,  cannot  be  a  caM   in  ^lieh  ■  jiar 
\vhethcr  it  is  or  is  not  the  tendency  ot'  these    ought  to  be  called  upon  to  convict  ■  6thml 


!ibels  to  produce  such  an  effect  with  regard  to 
the  noble  lord  in  particular,  and  whether,  in 
their  general  result  theyare  or  are  not  likely 
to  pr«3 


ant.  Now  it  seems  to  me  that  two  topics 
have  been  urged  by  the  attorney-cenenl 
which,  in  the  fair  exercise  of  hia  pufaSic  and 


luce  the  farther  effect  charged  in  the  in-    professional  duty,  it  would  have  been  better 
formation,  namely,  to  bring  into  contempt ;  if  he  had  altogether  omitted.     He  begm  his 


the  laws  and  admmistration  of  the  justice  of 
the  country,  by  holding  up  its  judges  and 
juries  as  objects  of  public  execration,  abhor- 
rence and  detestation. 

Gentlemen,  I  shall  prote  the  publication  of 
these  libels,  and  I  cannot  entertain  a  doubt 
that  vou  will  immediately  find  both  the 
defendants  guilty. 

The  usual  evidence  of  publication  was  given. 

D£F£XC£. 

Mr.  Clifford, — Gentlemen  of  tlie  Jury;  It 
now  becomes  my  duty  to  address  to  you  some 


statement  by  making  an  apolog;^  for  hinwflf. 
He  observed  that  the  defendants  had  no  ic^ 
son  to  complain  of  any  severity  be  bad  cier- 
cised  towards  them — that  as  to  them  be  had 
been  **  abstinent"— I  think  that  wmt  bit  ci- 
prcssion — and  that  any  peraony  who  bad  been 
m  the  habit  of  readins  the  weekly  pndoe- 
tk>ns  of  the  author  of  the  Indepeudeni  Whi^ 
must  have  considered  him  to  be  abatinent  ia* 
deed,  in  not  having  earlier  instituted  any  pia- 
sedition  against  that  paper. 

What  does  that  mean  ?  Has  be,  or  ceidd 
he  have  given  in  evidence  the  difierent  pa- 
pers pubhslicd  by  the  defendants  from  time 


observations  on  the  part  of  the  defendants,  in  .  to  time,  in  order  to  show  that  they  were  ag- 
order  to  induce  you,  upon  a  fair  examination  >  gravitions  of  these  particular  publications? 
of  these  papers,  to  give  a  verdict  in  their  fa-  Could  he  have  given  such  evidence,  with  a 
vour.  But  I  must  admit  that  I  feel  it  abso- '  view  of  showing  that  the  defendants  were  in 
lutely  requisite  to  claim  on  their  behalf  a  '.  the  habit  ol  uttering  weekly  libels,  and  that 
considerable  portion  of  your  kindness  and  in-  \  at  last  tlieir  publications  had  arrived  at  such 
dulgence,  ana  the  more  particularly  as  I  have,  :  a  climax  of  libel,  that  he  was  put  to  the  abso- 
on  the  part  of  these  t«io  individuals,  to  address  lute  and  imperious  necessity  of  stopping  their 
you  in  a  case  where  1  have  not  only  to  con-  i  continuance  ? — He  has  not  done  so-— be 
tend  against  the  whole  power  of  the  treasury  ■  could  not  have  done  so— and  therefore  topics 
and  the  government,  but  where  I  stand  alone  of  this  kind  can  only  tend  improperly  to  pre- 
and  unsupported  against  the  united  powers  of  judice  the  minds  of  the  jury.  I  cannot  avoid 
persons  possessing  the  most  consummate  say inc  that  I  think  the  attorney-general  would 
talents  and  the  greatest  experience  in  the  ,  have  better  consulted  his  duty,  the  dignity 
profession.  !  of  his  office,  and  his  professional  character, 

Gentlemen,  before  I  state  the  case  itself  on  in  altogether  forbearing  to  introduce  such 
the  part  of  the  defendants,  or  make  any  ob-  topics.  But  this  is  not  all  that  he  has  stated 
aervations  on  that  case,  or  the  nalurt*  of  the  as  to  the  conduct  of  the  author  of  the  Inde* 
defence  for  their  conduct  which  I  shall  offer  pendent  Whig: — for  he  says  that  the  author 
to  your  consideration,  I  feci  it  incumbent  on  of  the  Independent  Whig  shall  not  find  in 
me,  at  the  outset,  to  say  a  few  words  with  re-  him  an  enemy — tliat  if  the  printer  and  pub- 
gard  to  some  parts  of  the  speech  cf  the  altor-  lisher  of  that  paper  shall  confine  themselves 
ney-general,  of  which  I  think  I  have  some  to  what  he  conceives  to  be  the  proper  Ihie  of 
reason  to  complain.  I  have  always  under-  their  duty,  they  sluill  find  him  merciful  to- 
stood,  and  I  am  persuaded  that  the  atlorney-  wards  them,  and  not  their  enemy.  What  the 
general  will  agree  with  me,  that  an  attorney-  future  conduct  of  the  attorney-general  towards 
general  who  professes  to  prosecute  for  the  them,  or  towards  any  other  persons  who  may 
public  has  two  duties  to  fulfil — the  one  is  to  unfortunately  become  the  objects  of  his  pro* 
bring  forward  and  conduct  such  prosecutions  seculion,  may  be,  I  know  not ;  but  I  know 
on  the  part  of  the  crown  as  are  necessary  for  that  it  is  a  matter  witli  which  you  cannot  pos- 
the  furtherance  of  public  justice;  the  other  is  sihiy  have  any  concern.  It  can  only,  geatle- 
to  take  especial  care  that  none  are  brought  men,  have  been  intended  to  produce  this  eflecl 
forward,  unless  he  is  fully  impressed  with  on  your  minds — that  if  you  entertained  any 
the  conviction  that  it  is  requisite  and  ne-  doubts,  as  I  trust  ytm  do,  whether  you  ought 
cessary  to  the  public  interest  and  welfare  that  to  convict  these  defendants;  that  if  those 
they  should  be  submitted  to  the  consideration  doubts  arise  from  a  feeling  that  the  punish- 
of  ajury:  but  above  all,  there  is  a  farther  ment  for  a  libel,  such  as  the  attorney-general 
and  no  less  important  duty  imposed  upon  has  described  this  to  he,  may  be  too  severe 
him,  which  is,  when  he  has  brought  a  case  for  the  offence  these  defendants  are  alleged  to 
forward  and  it  comes  to  be  tried,  to  let  it  have  committed :  that  if  you  have  any  such 
stand  on  its  own  merits,  without  using  anv  doubts,  you  will  remove  them  from  your 
inflammatory  language,  or  addressing  himself  breasts.  **  I  am,"  he  says,  **  such  an  ex- 
to  the  passions  ot  the  jury.  I  shall,  I  also  as-  '  tremely  merciful  attorney- general,  that  these 
sure  myself,  have  his  assent  to  this  proposi-  j  defendants  are  quite  sale  in  my  hands— do 
tion — tiiat  any  case,  which,  on  the  part  of  j  vou  only  convict  them,  and  then,  if  they  he* 
the  prosecution,  requires  such  aids  as  these, !  have  tnemselves  to  my  liking,  I  M'ill  tidce 
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cite  that  their  puDilihineiit  shall  be  slight." 
That  is  the  onlj  iuterpretation  which  can  be 
put  upon  these  expressions,  and,  in  my 
opinion,  it  would  have  been  better  had  they 
been  spared. 

The  attorney-general  has  introduced  an- 
other topic,  and  which '  might  as  well  have 
been  omilled — he  has    introduced   to  you 
his    8chool4)oy  days,   when    he   and  lord 
Ellenburougii    were    acquainted.     He    has 
told  you  tnat  they    were   educated  at   the 
same  college — that  they  were  brought  much 
together  in  the  course  of  their  professional 
duties — and,  in   short,  that   they  have  al- 
ways'been  on  the  very  best  terms.    What,  let 
me  ask,  have  their  friendships  to  do  with 
this  cause  f    Why  endeavour  to  awaken  all 
your  sympathies  and  tender  feelings,  only  in 
order  to  press thero  against  the  defendants? 
and  then,  lest  what  he  has  so  stated  should 
produce  the  effect  with  which  he  acknowledges 
It  was  likely  to  be  attended,  he  says  to  the 
jury — **  But  I  call  upon  you  to  di»oiiss  these 
drf  umstances  from  your  minds— I  call  upon 
you  to  recollect  what  has  always  been  the  con- 
duct  of  lord    EUenboroueh — I    ask    you, 
whether  he  has  not  been  always  desirous  of 
addressing  to  juries   such    observations   as 
^ere  best  calculated  to  induce  them  to  ad« 
riiini^iter  impartial  justice  ?— I  ask  you,  whe- 
ther, when  he  has  perceived  juries  inclined  to 
be  hasty   in  their  determinations,    he   has 
not  on  all  occasions  urged  them  to  pause, 
that  they  miglit  come  to  a  fair  conclusion  ?" 
—Now,  what  has  all  this  to  do  with  the  pre^ 
sent  trial  ?— One  would  have  thoueht — I  am 
sure  I  should  have  thought,  if  I  bad  come 
into  court  while  the  attorney-general  was  in 
this  part  of  the  case— that  instMd  of  this  being 
a  prosecution  against  the  two  defendants  for 
printing  and  publisliing  a  libel,  the  jury  were 
trying  some  charge,  in  which  the  lordl-€hief> 
justice  was  the  person  accused,  and  that  the 
attorney-general  was  calling  witnesses  to  the 
character  of  the  lord-chief -justice. 

The  character  of  the  lord-chief-iustice  has 
nothing  to  do  with  this  case.  We  are  not 
trying  his  character,  either  in  general  or  in  par- 
ticular instances.  The  only  question  liefore  ns 
is,  whether,  with  respect  to  the  two  cases  of 
Boyce  and  Bavliffe,  and  Aris  and  Dickie,  these 
Comments  published  by  the  defendants  consti- 
tute a  libel.  Now,  I  beg  to  say  that  I  con- 
ceive thecharacter  of  lora  EUenborough  has 
nothing  to  do  with  the  question  which  you  are 
called  on  to  consider^^-Whether  he  is  a  good 
or  a  bad  judge  has  nothing  to  do  with  this 
case.  Whether  his  decisions  have  been  just 
Or  unjust — whether  he  has  conducted  himself 
well  or  ill — all  these  tilings  I  put  out 
of  the  question ;  and  if  I  mention  the  name  of 
lord  Ellen  borough,  I  roust  be  considered  as 
mentioning  it  without  either  praise  or  blame, 
for  either  would  misbecome  me.  It  is  a  dry 
question  whether  now,  for  the  first  time,  it 
Miail  be  said,  that  a  British  subject  shall  not 
diseuss  the  proceedings  oft  court  of  justice, 
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in  such  a  way  that  what  he  publishes  cannot 
justly  be  imputable  to  him  as  a  libel. 

Having  said  thus  much  as  to  what  has 
fallen  from  the  attorney- general,  I  shall  stato 
what,  in  my  conception,  the  case  before  3011 
really  is  ;  and  as  1  intend  to  insist  strongly 
upon  the  construction  of  un  act  of  parliament 
which  passed  in  the  year  17912,  it  maybe  de- 
sirable to  enter  upon  the  considerationot  what 
was  deemed  to  be  the  law  uf  libel  pre* 
vious  to  the  passing  of  that  act,  and  what 
was  the  evil  intended  to  be  remedied  by 
iL  I  am  liapny  that  I  shall  be  enabled 
to  do  so  shortly.  The  principal  case  on 
which  all  the  strange  law  and  doctrine  ol  lil>cls 
is  founded,  was  a  case  in  the  Star- chamber, 
in  the  reign  of  James  the  first;  and  there,' 
though  the  case  was  not  l)efurc  tliem,  they 
camo  to  some  extraordinary  decisions,  which 
have  been  since  acted  upon  till  the  vear 
179«. 

The  case  in  the  Star<haraber  was  one  in 
which  the  archbishop  of  Canterbury  com- 
plained of  a  song,  which  he  alleged  had  been 
written  for  the  purpose  of  tumine  him  into 
ridicule ;  and  the  judges  having  decided  that 
it  was  a  libel  on  the  archbishop  of  Canter- 
bury, the  members  of  the  Court  (I  suppose^ 
because  they  had  nothing  else  to  do)   ssit 
down  and  resolved  what  should  tio  deemed  a 
libel  in  future;  and  they  resolved,  that  whether 
you  speak  what  is  true  or    what  is    false, 
whether  the  words  are  spoken  of  a  private 
person  or  a  mi^istratc,  whether  tliey  are' 
spoken  of  the  livine  or  the  dead— in  either  of 
these  cases  it  is  a  libel ;  and  for  this  reason 
with  respect  to  the  bst,  that  it  you  speak  of 
the  dead  it  may  excite  the  passions  and  re-' 
sentnientsof  those  who  survive  them,  and  urge 
them  to  commit  a  breach  of  the  peace ;  and 
if  it  be  of  a  magistrate  who  is  dead,  it  is  a  libel 
not  only  iijKin  him  personally,  but  on  magis- 
tracy itself,  which  never  dies.    So,  gentlemen, ' 
I  am  afraid  that  in  some  of  the  observations  * 
of  the  attorney- general,  in  which  he  has  not 
handled  the  character  of  judge  Jeffries  verv 
jgently,  the  attorney-general  himself,  accord-' 
ing  to  the  doctrine  of  the  Star- chamber,  has- 
been  guilty  of  a  libel  on  magistracy,  because 
niaeistrary  never  dies. 

This  doctrine  having  been  laid  down,  it 
soon  was  pushed  to  a  very  considerable  length, 
(and  I  thmk  this  prosecution  is  endeavouring 
to  revive  it) — for  m  the  reign  of  Charles  tho* 
second,  the  opinion  of  the  twelve  judges  was 
taken,  whether  it  was  lawful  to  write  any 
thing  of  government  and  courts  of  justice,- 
without  leave  of  govern  men?;  and  the  unani- 
mous opinion  ot  the  judges  is  delivered  hy 
chief  justice  Scroggs,  in  the  case  of  Henry 
Carr,*  who  was  tried  for  fihbel— that  if  you 
write  on  the  subject  of  government,  whether 
in  terms  of  praise  or  censure  it  is  not 
material ;  for  no  man  has  a  right  to  s:iv  any 
thing  of  government.    When  the  Uevoltitioii 
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ctme,  that  ftbtiird  doctrine  wu  drae  twtjr ; 
but  the  whole  of  the  doctrine  end  law  of  hbel 
was  not  done  away ;  and  from  that  time  down 
to  the  patting  of  this  act,  in  1792,  the  nuifonn 
direction  of  the  judse  to  the  jury  was,  that 
when  they  were  to  decide  upon  a  prosecution 
lor  a  libel,  the  only  qMestion  for  their  deci- 
sion was,  whether  the  words  were  published 
by  the  defendants  or  not  ?  but  that  all  the  rest 
was  a  Question  of  law,  which  the  Court  was 
to  dccine — and  so  strongly  was  this  put  in  tho 
ease  of  the  dean  of  St  Asaph*  that  when  lord 
Erikine,  who  was  counsel  for  the  defendant, 
put  it  to  f  he  jury,  whether,  in  point  of  law, 
the  publication  amounted  lo  a  libel,  the 
answer  of  tlie  jiidae  was,  that  the  Question  of 
'  libel  or  not  liber  appeared  on  tne  record  ; 
that  it  would  he  returned  bj  the  Court,  and 
that  the  jury  were  only  to  find  the  £ict,  and 
the  Court  would  decide  the  law— so  that 
by  this  doctrine,  juries  were  brought  into  thia 
sirange  dilemma,  that  when  they  gave  their 
^rerdict,  no  person  was  competent  to  say  what 
It  was  the^  meant  to  find— they  were  com- 
pelled to  find  a  verdict  of  guilty,  without  be- 
ing told  it  was  an  ofience,  and  without  having 
the  right  to  decide  whether  thediarge  was  an 
offence  or  not 

To  remedy  these  incongruities,  this  act  was 
passed.  It  was  not  an  act  to  introduce  a  new 
law,  but  to  reaiove  doubts  with  respect  to 
the  functions  of  juries.  If  it  had  been  an  act, 
introducing  a  new  law,  it  would  have  so  far 
aclcnowledsed  those  doctrines  I  have  been 
speaking  of,  and  would  have  given  a  parlia- 
mentaty  and  legislative  admission,  that  they 
were,  theretofore,  consistent  with  the  law  ; 
but  owing  to  the  struggle  of  many  patriotic 
persons  in  parliament,  and  particularly  of  that 
peat  statesman  who  had  been  the  means  of 
introducing  the  bill,  and  the  learned  lord  I 
have  just  mentioned  who  supported  it,  the 
doctrines  they  maintained  and  contended  for 
were  establibhed,  and  the  act  is  only  an  act 
to  remove  the  doubts  that  previously  existed. 
It  recites  that  *'  Whereas  doubts  have  arisen 
whether,  on  the  trial  of  an  indictment  or  infor- 
mation for  the  making  or  publishing  any  libel, 
where  an  issue  or  issues  are  joined  between 
the  king  and  the  defendant,  or  defendants, 
on  the  plea  of  not  guilty  pleaded,  it  be  com- 
petent to  the  jury  impanelled  to  trv  tlie  same, 
to  give  their  verdict  upon  the  whole  matter 
jn  issue :  be  It  therefore  declared  and  enacted 
by  the  king's  roost  excellent  nuyestv,  by  and 
with  the  advice  and  consent  of  the  Lords 
Spiritual  and  temporal,  and  Commons  in  this 
present  parliament  asseiTibJed,  and  by  the 
aiiiliurity  of  the  same,  that,  on  every  such 
trial,  the  jury  sworn  to  try  the  issue,  may 
give  a  general  verdict  of  guilty,  or  not  guilty, 
upon  the  whole  matter  put  in  issue  upon  i^uch 
indict nient  or  iiiforuiatton ;  and  shall  not  be 
required  or  directed  by  the  Court  or  jiKlge 
before  whom  such  indictment  or  information 
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shall  ba  tried,  to  fiadlbt  difuriawt;  m  4fi. 

feadanta  piilij,  wmnia  m  Umi  fnmM  #f  tte 

publication  by  wch  diwi4aiit  4V   "  ' 

orthepaperchaig^lolw  flibal 

sense  ascribed  to  the  umm  in 

ment  or  iofomatiaD.'^  Then  Ibtre  »  _^ 

clause—^  Thaton  cveiy  waA  trial,  tha 

or  jud^  belbra  whan  au^  inrlirtinwii  oy  ■>■ 
fonnatioa  shall  be  triodp  aball,  ncoMdir  ' 
their  or  bis  discratiM,  giva  tiMnr  or  Us 
nion  and  diractioas  ta  Ite  jin  <»  lh« 
in  issue  betfraen  the  king  aad  \hm  ' 
or  defendaots,  in  lika  aM^nir  aa  ia 
minal  caiesb" 
Now,  gentlemtOp  babro  I  aakL 

marks  on  the  fint  dausi^  I  caiiant ^ 

making  a  few  on  tha  sacond ;  and  il  ia  anu 
ing  to  an  axpiassion  whieh  iett  fim  thn 
attomey-ganeiml  on  a  former  IriaL  tJik 
doubtedly,  ywi  will  ha  glad  oo  tliis^  Ma« 
every  oocasMD,  to  have  any  diiectiona  ad- 
dressed to  you  by  tha  learned  jii4|e»  and 
especially  with  rsgsrd  to  what  ha  cwwidaiata 
be  the  law.  What  1  allude  lo  ia  tiM  C8». 
struction  of  tha  attoneyHpeneral  with  i^ 
spect  to  the  intantion  and  priiicipla  of  tlaa 
act  of  parliament  Ha  staled,  IImI  iba  lavn^ 
ed  judge  would,  in  hia  diicctioDa  lo  liia  ja^ 
^ve  them  his  opinion  whether  the  ^ntlSk^ 
tions  were  libels.  He  staled,  thai  it  «m  tte 
duty  of  the  learned  judge  so  to  dn  that  ha 
was  bound  to  state  to  the  juij  what  wMhia 
opinion.  If  that  be  the  oiinslructieA  whicb 
the  atiomey-geaeral  pots  upon  tbia  act  al 
parliament,  wUh  great  daferaoco  I  miiil  ba 
allowed  to  say,  I  entirely  differ  from  bias— fe 
what  does  the  clause  of  the  act  ai^  t—Ait 
first,  I  shouki  recall  to  your  meaMs;y,  thai  be- 
fore thia  act,  the  jud^s  held  that  ii  waa  liir 
the  court,  and  not  the  jury,  to  decide  Ilia  ques- 
tion '  libel  or  no  libel  T  and  tha  opinion  of  the 
twelve  judges  was  taken  upon  tha  propmijaf 
passing  the  act;  their  opinion  waa,  thai 
It  would  be  givine  to  the  jury  the  privUcfieof 
the  judge,  imd  altering  the  law  oif  tbeand. 
It  was  necessary  that  the  objection  should  be 
obviaud,  and  with  that  view  tlto  aecond 
clause  was  introduced  into  the  act.  Tha 
clau^  does  not  merely  say  thai  he  kball  g^ve 
his  opinion  to  the  jury  ;  but  it  says  he  ^hall 
give  his  opinion  in  likt  mmnntr  as  ia  Uktr 
crimintil  coics.  Now,  gentlemen,  the  aUor- 
ney-generai  stated  that,  under  the»e  ciraun^ 
sUiices,  it  was  imperative  upon  tl«e  learned 
judge  to  state,  whetlier,  in  hi$  upiniuu,  this 
was  a  libel  ?  If  it  be  imperative  on  the  lam- 
ed judge  to  give  his  opinion,  I  can  only  say 
that  it  is,  and  can  only  be  imperativa  upon 
him  t»  gi9e.it  ia  Itkt  matMfr  tu  imjklkir  cram- 
nui  coHMf  and  not  in  a  manner  contrary  lo 
that  in  which  ttie  opinion  u(.  the  jud^e  is. 
given  in  all  other  criminal  cases.  Now,  for 
example— we  will  take  a  case  of  murder: 
What  would  you  think. if  a  judgis,  addreasii^ 
a  jury  upon  a  Uial  for  murder,  were  to  say— 
**  Gentlemrn,  this  ia  the  evidence  before  yon 
— >uu  ywt^uisu.  have  heard  it^-but,  nevctw 
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theless  I  iflU  bottiid  lo  tell  ymi,  that,  in  my  i 
opiniMi.  IbiA  ii  a  IM  and  horrible  niunlrri 
and  the  Mlwner  is  i^iHy.'*  Why,  who  ever 
Iward  or  taith  a  charge  ?  No  judge  wiiuld 
give  etich  a  one  to  the  jilry-Hi  judge  would 
flay.<^«YoH  have  heard  the  evidence  hy 
whieh  it  is  endeavoured  to  be  shown  that  this 
man^  death  tvas  eatised  b^  such  a  person — 
you  have  heard  all  the  circumstaDces,  and 
you  win  #eith  hi  your  winds  whether  he  did 
eome  to  Ms  death  by  such  a  peraon,  and  you 
will  also  iav  whether  there  %vas  such  a  provo- 
catioii  eei  thefurt  nf  the  person  killedi  as,  hi* 
stoad  tfTmakiog  the  ofience  amount  to  mifitler, 
HMy  reduceit  to  anansl«»hfer,orJastifiaMe  ho- 
micide. Tou  are  to  take  tnesethintfs  into  vour 
aNisideratkNi,and  you,  having  the  law  and  the 
Ihets  Mbre  you,  are  in  draw  the  conclusion.'' 
0nch  vKMild  be  the  language  of  a  judge 
to  thb  jury.  In  the  erdinary  case  of  an  indicts 
OMut  m  murder.  So  I  say,  that  the  mean- 
ing of  this  act  of  parliament  is  not  lo  altow 
the  learned  judge  to  say,  that  in  his  opinion 
the  publications  are  libels ;  but  he  is  only  an- 
thansed  to  eay,  that  if,  in  the  opinion  of  the 
jwf,  they  were  published  with  t tie  particular 
snient  charged,  then  that  in  point  of  law  they 
■Hgfac  amount  to  a  libel ;  but  that  if  they 
alMuld  think  they  were  not  published  with 
tiw  criminal  inlent  charged,  then  that  they 
SKMld  not  amount  to  a  libel. 

I  have  thought  it  my  duty,  as  I  conceive 
that  to  be  the  true  constructkm  of  the  law,  to 
take  the  Arst  opportunity  of  stating  how  I 
Mfer  from  the  attomey*genenil.  Such  being 
the  act  of  parliament  winch  imposes  on  the 
juiy  the  duty  of  giving  their  verdict  according 
to  the  whole  matter  in  issue,  the  case  comes 
to  this  point,  namely,  what  is  tlie  matter  in 
issue  which  yon  are  to  try  between  the  crown 
nnd  these  defcndanta  ?  The  matter  in  issue 
la  this  *•— The  infermatkm  etiarges  that  these 
Mbndaata,  maliciously  devising  and  intend- 
ing to  bring  the  adminisMrtlon^of  justice  in 
Sngland  into  hatred  and  eoniempc,  and  to 
raise  and  eteita  ditaflectioo  and  dhic6ntent  in 
the  nrindsof  the  people,  dkl  publish  the  libels 
in  question,  at  least  what  nre  called  libels. 
1  migbi  adnWt,  for  argument's  sake,  that  dvery 
word  of  these  pnbKoatldiis  waS  d  Kbel  on  tfaie 
prttato  character  of  lord  EllentMirougtK^I 
miglit  admit  that  it  was  a  IMiel  on  a  variety  of 
other  jiersdlM— I  might  admit  them  to  be  the 
most  infamdus  iibek-A^etiil  1  contend  thsft  you 
coold  not  find  the  defendsnta  guihy,  merely 
upon  the  tet  of  their  being  such  libela— vou 
must  find  that  the  motive  with  which  thqr 
were  published  wa«  wieked  and  malicions ; 
that  their  motive  and  obfect  was  to  vili^  the 
lord  chief  justice  to  defame  hinl  In  his  pri- 
vate clwracter— to  bring  him  into  contempt 
na  a  peer  of  parliament  and  to  bring  the  ad- 
nsinistration  of  justice  into  contempt  in  the 
■Binds  of  the  people.  By  whatever  other  mo- 
tives they  misht  have  been  aotnated.  they 
nre  not  charged  in  this  information ;  mm  whe- 
ther yonpreiouaotibo  Meodanta|pnlty  or  iM>t 


guilty,  it  must  be  on  the  ground  that  these 
papen  were  or  were  not  published  with  tfatf 
motives  that  have  been  ascrilied  to  them. 

Having  stated  this  by  way  of  argument,  I* 
would  not  have  it  understood  that  I  mean  to 
cast  the  least  refiection  upon  the  private 
character  of  lord  Eilenborough. 

There  is  one  other  point  on  which  yon 
ouaht  to  be  perfectly  satisfied  liefore  you 
deliver  your  verdict,  and  before  I  sit  down  C 
sluiU  make  some  observations  on  tbiat  part  of 
the  case.  Even  if  you  should  be  of  opi« 
nion  that  the  papers  were  written  with  the 
malicious  intent  imputed  to  them,  that  would 
not besulBcient to warrantavcrdictof guilty.  It 
must  clearly  appear  to  you  tlmt  the  publication 
isapiiblicationin  London— if  these  papers  were 
published  in  Middiesei  you  have  noijurisdic* 
lion,  and  if  you  return  a  verdict  of  guilty,  it 
must  be  on  the  ground  that  you  are  convinced 
these  papers-were  published  in  London,  and 
not  elsewhere.  I  shall  state  to  you  how  the 
evidence  bears  upon  that  fact ;  but  as  that  is 
only  one  branch  of  the  defence,  I  shall  go 
through  the  rest  of  the  case  first 

In  considering  the  motives  by  which  the 
defendanta  were  influenced,  I  hope  you  will 
not  think  it  right  to  take,  as  the  attorney-to- 
ncral  hai^  taken,  detached  parts  of  these  let^ 
ters,  and  to  ay  that  although  there  are  some 
parts  to  which  we  can  attach  no  blame,  there 
are  other  parte  in  which  there  are  hot,  hasty, 
and  intemperate  expressions ;  that  these  cast 
a  suspicion  over  tnose  parte  which  are  in 
themselves  innocent,  ana  therefore  if  we  can 
pick  out  difierent  parte  that  have  such  n 
kiearing,  on  the  whole  we  will  convict  thenu 
No  :  the  way  in  which  thev  should  be  tried, 
is,  to  take  the  whole  of  the  letters,  and  from 
their  whole  contents  taken  collectively,  to  see 
the  workings  of  these  men's  minds— to  see, 
fi^m  a  fair  peruial  of  the  whole,  whether  the 
motive  by  which  these  men  were  in- 
fluenced, couM  posribly  be  to  traduce  the 
lord  chiefjustice,  and  to  bring  the  adminiw 
tration  of'^ justice  into  contempt;  and  if, 
upon  such  a  fiiir  and  candid  perusal  of  the 
wnole  subject  matter  of  the  letters,  you  should 
find  the  writer  in  the  course  of  debate,  or  in 
the  %rarmth  of  argument  suflering  hmgiiage 
to  escape  him  which  can  only  be  the  result  of 
his  too  strone  feelings,  punish  him  not  for 
expressions  wnich  are  not  correspondent  with 
the  motive,  but  rather  in  justice  let  the  mo- 
tive do  away  the  mischief  of  the  expressions, 
and  occasion  tliem  to  be  entirely  obliterated 
from  your  minds. 

In  considering  these  letters,  there  is  one 
observation  to  which  it  maar  be  important 
for  you  to  attend,  which  is,  that  these  letters 
are  not  only  published  in  a  newspaper,  but 
they  are  not  published  by  the  defendanta 
themselves— I  mean  that  they  are  not  writ- 
ten by  the  defbndante  themselves.  A  weekly 
paper  does  not  fill  ita  columns  as  a  daily 
newspaper  does,  with  remarks  of  the  editors 
or  proprietors  tbenMelvet ; but  they  dedicaten 
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^«rUin  portion  of  iheir  pa|)er  lodiKuuiont  of  j  see  crowding  ctery  one  of  the  prints  wiudi 
different  kiiulh,  and  wben  a  &ulijccl  has  been  appear  every  morning  upon  our  Imblcs:  be. 
uncc  inlruduced,  they  allow  persons  who  are  cause  it  is  contained  m  a  work  which  diaca- 
so  disposed,  lu  ill^crt  letters  in  answer  to  vers  the  author  of  it  to  be  bjr  no  mesai 
what  huA  been  befure  stated.  Now,  these  ignorant  of  the  art  of  compaaition,  but  cow 
letters  being  ul  tlii;*  dcacri)»iion,  and  a  great .  tainly  to  be  of  good  underatanding,  and  bjr 
part  uf  this  paper  being  gcnemlly  written  by  no  means  unacquainted  with  Iciterm.  Thci^ 
the  pruprietur  himself,  Lontrarv  tu  the  prac-  |  fore,  when  calumny  of  this  tort  oo«aeisoiv- 


lice  uf  other  weekly  papers,  anil  the  attorney-  , 
general  never  having  tautened  on  any  thing  _ 
thai  came  from  the  dekndant  himself,  and 
the  attoiucy-general  never  having  found 
fault  with  uiic  word  uf  Uie  editor's  own  writ- 
ing, the  lair  cuncluMuu  is,  that  the  defendant, 
wl;u  is  suppoM:d  tu  be  the  libeller,  has  him- 
self unifuruily  taken  care  to  donothinc  which 
coiild  give  iitfence,  and  to  keep  himself  with- 
in the  line  uf  that  duty,  which  if  he  per- 
severes in,  is  to  entitle  him  to  the  future 
Irutectioj)  uf  the  attorney -general.  I'hese 
cttiTS  wrre  »ent  for  iu&ertiun  in  The  Inde- 
prmlciit  \\  itii*  Ul  this  nuiniter.  Surely,  then, 
\uu  Mill  luiik  With  H  les«  vigilant  rye  to  the  ;  justice)   the    atiorney-geiRTal    explains  tbs 


commended,  and  addressing  itself  porhspi 
to  the  understandings  of  the  most  enlighi- 
enol  part  of  mankind,  I  mcBD  those  vfai 
have  had  the  beat  education,  it  may  sisk 
deep  into  the  minds  of  those  who  compsK 
the  thinking  and  the  judging  part  of  tbe 
community  ;  and  by  misleading  tben,  pcr- 
liaps,  may  be  of  more  real  danger  than  the  sw- 
rocuury  misleading,  or  the  momentary  is- 
flamroation  of  men*s  ninds  by  the  orduniy 
publications  of  the  day.***  So  you  ate  boc, 
that  in  accounting  for  the  grounds  of  lbs 
prosecution  (which  was  also  a  prosecutiott  lor 
on  the    conduct   of  couru  jai 
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t'oiibtruLtinii  put  upon  iheui  us  husitile  to  the 
lurd  chiff  JlJ^llce,  fur  you  cannot  ex)>ect  that 
tiie  propriL-tur  of  a  uewspujier  in  uiserting 
such  li'llcr^  as  lhe>e,  can,  in  the  multipli- 
city of  hi!!  liu«iim'ss,  cast  more  than  a  bird's- 
c\v  \iew  uiioi)  ihcin.  He  cannot  consider 
thciii  with  bo  uiticli  alteiitioii  a»  he  wuuld  be 
enabled  tu  ;|;ivt  lo  what  he  wnlcs  himself,  and 
^vhi'ii  vou  liiiil  tiiat  he  never  dne^  viulate  the 
law  hiinscit,  surely,  the  cunclusiun  \»,  that  if 
he  inserted  any  tiling  which  the  atlurney-se- 
neral  tiiinks  a  libel,  he  did  bo  unguardedly 
und  unawares,  and  that  he  would  not  have 
lioiir  so  if  lit'  lud  had  the  least  ulcalhat  it  was 
librlluus. 


reasons  that  induced  him  and  tiie  Uouie 
of  Commons  to  institute  the  prosecutiea : 
and  the  reasons  were,  that  the  hbcl  vss 
not  contained  in  a  nrwspiipcr  which  woaU 
have  ]»assetl  away  wiiii  the  day  ;  that  it  «is 
not  one  of  the  iii;ht  perfuriuances  thatuHisUj 
issued  from  the'  press;  but,  that  it  stood  as 
the  work  of  an  able  and  learned  man,  sad 
that,  therefore,  it  was  likely  to  sink  deep 
into  men's  minds,  and  do  that  nusdiirf 
which  the  publications  of  the  day  weaU 
not  do.  Such  being  the  case,  I  hope  yoi 
will  bear  it  in  your  minds. 

Now  the  gruund  upon  which  I  mean  to  d^ 
fend  the  present  case  is,  by  con te ruling  thsi 


lr'^uch  \c  the  case,  tin-  mere  fact  of  its  ^  this  is  a  discussion  of  what  lias  taken  pLue 
licing  ]iubli>htd  iii  a  newspaper  u\ip\i  to  |  in  a  court  of  justice,  and  by  comparing  it  Vila 
„-  I  ..  1-1  _  I.  .  .K  ..-        _--i  .  jiiuii^r  discubsions  respecting  the  speecbeifli 

the  proceedings  which  have  taken  place  la 
the  iiuuse  of  FarliainenL  The  very  factoi 
its  being  a  discussion  of  the  conduct  of  goveni- 
ment,  necessarily  occasions  one  to  augur  pn- 
nui/arif  that  it  is  not  a  libel ;  for  IhaveDo 
hesitation  in  saying,  that  the  language  which 
is  not  a  hbel  on  private  individuals,  canoot, 
in  a  free  country,  be  considered  a  libel  if  ap- 
plied to  courts  of  justice,  or  the  proceedings  of 
government.  Every  man  has  an  interest  in 
the  conduct  of  government  and  courts  of  jus- 
tice ;  and  the  keeping  them  in  what  tlie  public 
may  think  due  order  is  one  of  the  priodpsl 
safe-guards  of  a  free  state:  it  has  been  one 
of  the  principal  means  of  keeping  this  coun- 
try free  and  independent,  amidst  ail  tbe 
storms  and  revolutions  that  have  convulxd 
Europe. 

I  am  not  advancing  doctrines  of  my  own. 
On  this  most  material  part  of  the  case  I 
wish  to  give  you  authority  for  the  doctrines 
which  I  shall  assert  to  be  the  true  doctrines 
of  the  ciinstitution  of  this  country.  A  learn- 
ed persun  who  writes  expressly  upon  the  cod- 


niakcyuii  tiiiiik  inuic  li^liily  ut  it;  if  instead 
ui  having  hot-n  published  in  a  newspaper  it 
had  h(cn  fuiiud  in  a  pamphlet  written  by  &ume 
learned  |>ersun — I  see  the  attorney-general 
.*itaro  at  what  1  am  slating:  1  am  nut  sur- 
]ui>r()  that  he  (lues  sccin  tu  consider  the  ar- 
;;MiiiL'iit  uorlliy  Ui>  attciitiun.  It  is  not  a  doc- 
trine (it  inv  own,  (mt  i  liud  it  laid  down  by 
j;rrat  aiitiiurity.  In  a  ca^c  of  this  kind, 
\v!i.v-ii  1  tliink  i»  as  iiiipurtaiit  to  liie  crown 
:i>  tu  t^;e  siib)cct,  1  >lioiiUl  be  sorry  to 
^!ati^  ;i  liruad  jTopu^ilion  lu  yon,  unless  1  was 
backed  liv  uitihuiiiy  and  precedent.  I  allude 
Xj  a  \vr\  nioiiior.iblj  c  uc  which  was  tried  be- 
luio  lord  KL-inuii,  in  Wotminster-liall — 
tiiC  c^^c  o\  .Mr.  Mocudalo,  whu  was  tried 
fur  a  lii.el  en  the  niaiiagCTS  uf  Mr.  ilast- 
in^&S  tiidl.  The  book  had  been  written  by  a 
cj«'r;X\nian  in  Scollaiul,  and  was  a  very  able 
]>orturn)ancc  ;  and  the  atlurncy-gcneral  of 
thit  day  ^iho  present  lord-chiei-baron)  in 
tl.iln^  lu  tiio  jury  whal  iiiailr  the  wurk  ad- 
<.ihiiiiai!y  vii  io^^  und  wiial  niurc  peculiarly 
«..i'.!iJ  npiiM  liitni  to  (.onvicl  the  detcudant, 
l.sviil  Kvn  i;.i«.  ,1*- 1  iw  :  — •*  I'lii'*,  I  bhuuKl  how- 
f  M  r  ii.cniioii  tu  ;  ui',,  i>  .i  liliti  of  a  more  dan- 
•    .  .  ;>  n.ilMii:  i.i^ii  ihc  iibaldrv  thai  ue  daiiv 
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ftUlution  of  Eogland  (I  mean  Mr.  Dc  Lolme) 
in  talking  of  courts  of  justice  holUs  thisUn* 
guagc^he  is  spcakiue  of  the  right  of  juries 
to  acquit  in  cases  of  hi>el — he  is  slating,  that 
Dotwiihblanding  juries  are  not  supposed  to  in- 
vestigate the  truth  of  a  libel,  yet,  if  they 
choose,  they  mav  do  so  :^then  he  goes  on  to 
sute  this,  *'  Anil  it  is  still  more  likely  that  this 
would  be  the  case  if  the  conduct  of  the  sovern- 
mcnt  itself  was  arraigned;  because,  nesides 
this  conviction,  which  we  suppose  in  the  jury, 
ofthe  certainty  of  tliefacU,  they  would  also 
be  influenced  by  their  sense  of  a  principle 
generally  admitted  in  England,  and  which, 
in  a  latecelebratcd  cause,  was  strongly  insisted 
upon,  viz.  thai  though  to  speak  \H  of  inii- 
xiduaU  deurvtd  reprthauion^  yet  thepuhiie 
^ctt  of  government  ought  to  lie  open  to  public 
exuminatiom^  and  that  it  was  a  urviee  done  to 
the  state  to  eanvass  them /reefy  ""^Now,  this 
principle  which  he  has  quoted,  is  taken  from 
the  speech  of  Mr.  Sergeant  Glynn,  in  thecase 
«»f  Mr.  Woodfall.  My  learned  friend,  the 
attorney -general,  will  perhaps  say  that  Mr. 
De  Lolme  is  no  great  authority.  Now  cer- 
tainly that  writer  is  open  to  such  an  observa- 
tion ;  but  I  quote  him  with  particular  plea- 
sure, because  he  was  a  man  who  had  applied 
his  mind  peculiarly  to  the  constitution  of 
England,  and  to  what  it  was  in  that  consti* 
tution  which  distinguished  us  above  the  other 
nations  of  Europe,  as  possessing  the  blessings 
of  freedom  in  a  more  eminent  degree.  I 
mention  this  as  a  principal  reason  tor  con- 
sidering him  one  or  the  best  writers  to  refer 
to  upon  the  subject.  I  will  state  to  you  how  a 
learned  author  of  our  own  country  speaks  of 
him.— Mr.  Jeremy  Bentham^  in  speaking  of 
his  book,  and  comparing  it  with  Mr.  Justice 
Blackstone's  Commentaries,  uses  this  expres- 
sion :— "  Blackstone  copied,  but  De  Lolme 
thought.''— Therefore,  in  the  application  of 
the  doctrines  as  stated  by  Mr.  De  Lolme,  I 
am  not  afraid  of  their  havmg  the  less  weight 
because  he  was  a  foreigner. 

1  stated  to  you  that  it  was  a  case  in  the 
Star-chamber  on  which  all  the  law  of  libels 
was  built  It  was  a  doctrine  new  at  that 
time;  and  even  in  the  reign  of  James  the 
first — a  reign  not  very  favourable  to  liberty — 
it  even  then  gave  tlie  alarm  as  a  dangerous 
doctrine  and  likely  to  be  subversive  of  the 
government  and  constitution.  It  was  the 
restraininc  the  freedom  of  the  press  that 
occasioneu  the  rebellion  and  the  death  of 
Charles  the  first  upon  the  scaffold.  A  person, 
who  was  Dean  of  St.  Paul's  and  preacher 
at  Lincoln's- Inn,  had  the  instant  that  case  in 
the  Star-chamber  appeared,  nubhshed  against 
it  as  containing  doctrines  oangerous  to  the 
constitution — the  person  I  allude  to  was  Dr. 
Donne,  and  the  words  he  used  on  the  sulyect 
of  that  decision  are  these  ;  he  says,  "  There 
may  be  many  cases  where  a  man  may  do  his 
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country  good  and  service  by  libelling;  for 
where  a  man  te  either  too  great,  or  his  vices 
too  general,  to  be  brought  under  a  judiciarjr 
accusstion,  there  is  no  way  but  the  extraordi- 
naiy  method  of  accusation;  and,  I  have 
heard  that  nothing  hath  souplcd  and  allayed 
the  Duke  of  Lerma  so  much  as  the  fre(]ueut 
libels  made  upon  him.  Sealed  letters  in  the 
Star-chamber  have  now-a^ays  been  judged 
libels." 

Now,  from    this   quotation  I  infer  that 
even  at  the  time  when    the  doctrine  was 
introduced,  this    learned  writer,  a  cautious 
man,  thoujght,  that   so  far   from  publish- 
ing any   thing  openly  of  the   conduct  of 
p>vemment     t>eing    an     offence,    it    was 
mjurious  to  check  such  publications,   and 
that  nothing  was  so  great  a  duty  from  an 
individual  to  the  public,  or  could  be  of  more 
service  to  the  public,  than  freely  to  examine 
the  conduct  of  government.    At  that  time 
the  doctrine  of  the  court  of  Star-chamber 
was  held  up  to  public  execration  by    Dr. 
Donne— it  has  been  since  held  up  to  public 
odium  by  Mr.  Sergeant  Glynn,  in  the  case  of 
Woodfall,   and  by  the  learned  lord  whose 
name  1  have  already  mentioned,  in  the  case 
of  Stockdale ;  and,  in  fact,  in  every  case  of 
the  kind  that  has  been  brought  before  a  jury. 
As  I  ha%'e  mentioned  Mr.  De  Lolme,  I  cannot 
helpreading  another  passage  from  hiscelebrat- 
ed  work ;  he  says — **  And  it  is  this  public  noto- 
riety of  all  things  that  constitutes  the  sup- 
plemental power  or  check,  which,  we  have 
above  said,  is  so  useful  to  remedy  the  una- 
voklable  insufficicncjr  of  the  laws,  and  keep 
within  their  respective  bounds,    all   those 
persons  who  enjoy  any  share  of  public  au- 
thority.   As  they  are  thereby  made  sensible, 
that  all  their  actions  are  exposed  to  public 
view,  Uiey  dare  not  venture  upon  those  acts 
of  partiality,  those  secret  connivances  at  the 
iniquities  of  particular  persons,  or  tluise  vex- 
atious practices,  whicn  the  man  in  office  is 
but  too  apt  to  be  guilty  of,  when,  exercising 
his  office  at  a  dbtance  from  the  public  eye, 
and,  as  it  were,  in  a  comer,  he  is  satnfied, 
that  provided  he  be  cautious  he  may  dispense 
with  being  just.    Whatever  may  be  the  kind 
of  abuse  m  which  persons  in  power  mav,  in 
such  a  state  of  things,  be  tempted  to  indulgjo 
themselves,   they  are  convinced  that  their 
irregularities  will  be  immediately  divulged. 
The  juryman,  for  example,  knows  that  his 
verdict — ^the  judge,  that  his  direction  to  the 
jury— will  be  presently  laid  before  the  public : 
and  there  is  no  man  in  office  but  wno  thus 
finds   himself  compelled,    in  'almost  every 
instance,  to  choose  between  his  duty  and 
the  surrender  of  aJl  his  former  reputation."* 

Now,  it  does  seem  to  me,  that  one  prin- 
cipal object  of  this  prosecution  is,  to  destroy 
that  check  wfadch,  at  all  times,  has  been  so 
beneficial  to  the  interests  of  this  country ;  or, 
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if  not  to  destroy  it,  ot  leftsl  to  cramp  it ;  for 
in  such  a  cm&e  as  thia,  witliout  its  being 
stated  how  I'ar  vou  majr  go— where  decent 
ud  fair  discusaiun  is  to  be  distinEuisbed 
fiom  that  which  is  not  so— where  libefbegins 
and  fair  cianiinatkui  ends^I  would  ask  >uu 
whether,  without  any  rule  of  conduct  being 
kid  down  by  tlie  aitumey-generalp  without 
any  guide  being  pointed  out  lor  men  to  follow, 
any  roan  would  dare  to  censure  any  thing 
which  he  toMjf  think  erroneous  or  wrong  ou 
the  part  of  government,  if  be  is  to  be  drawn 
into  such  a  heavy  eapense,  aa  he  must  ne- 
cessarily be,  by*being  brought  into  this 
Court  r  And  though  he  miglit  not  at 
the  time  he  was  uttering  his  sentiments, 
think  that  he  was  doing  any  thing  wrong,  or 
wtiting  any  thing  that  woukl  be  conskJered 
nnlawliil,  if  be  is  to  be  turned  round 
by  the  ingenuity  of  the  atlornq[-general's 
inmiendoC  and  to  be  tuM^  that  what 
be  has  been  writing  is  not  fiur  discussion— 
that  he,  the  attorney-general,  will,  by  select- 
ins  passages  from  it,  convince  a  juryilthal  it  is 
unwritten  in  the  spirit  of  free  and  unpartal 
UMuiry,  but,  on  the  contrary,  it  is  a  false  and 
icandalouB  Ubelr-wbo,  under  such  appre- 
hensions, will  ever  venture  to  address  the 
fablie  on  the  errors  of  government  ? 

Having  stated  this,  I  shall  proceed  to  com- 
mm  on  the  papers  themselves,  and  though 
you  have  heaid  them  read  twice,  vet  I  should 
not  feel  thatldid  my  duty,  if  I  did  not  g» 
through  the  whoie  of  them;  lor  there  are  many 
parts  which  have  not  yet  been  commentedupon, 
kt  which  show  and  developethe  mind  of  the 
writer;  they  were  omitted  by  the  attorney- 
general  in  his  sUtoment  to  you,  not,  I  dare 
say,  from  any  improper  motive  to  prqudice 
the  defendants,  but  because  be  considered  it 
material  to  reaa  those  paru  only  which  he 
thought  criminal.  My  object  is  to  drew  your 
attontkm  to  the  whole,  because  the  one  rart 
is  eiplanatory  of  the  other,  and  if  you  hnd 
the  general  intention  of  the  writer  to  have 
been  good,  I  am  persuaded  you  will  give  him 
credit  for  his  good  inientwn,  and  not  punish 
him  for  the  perhaps  too  great  warmth  of  de- 
tidied  expressions. 

I  have  already  observed  to  you,  that  these 
wore  not  the  lettere  of  the  defendants  them- 
selves. The  writer  stotos,  that  he  has  Uken 
the  accounu  of  the  trials,  to  which  they 
refer,  from  the  Morning  Post  and  Monung 
Chronicle.  Now,  if  the  reports  of  the  trials 
in  those  papers  are  incorrect,  that  is  not  the 
fanlt  of  the  writer  of  these  letters;  the  quea. 
tion  is  not  whether  the  observations  are  just 
and  fair  as  they  may  refer  to  the  sutement 
of  the  attorney-general,  but  whether  they 
are  just  and  fair  with  reference  to  the  state- 
ment the  writer  of  them  found  in  those  news- 
papen,  and  whether,  from  what  the  author 
found  stated  in  those  papers,  he  has  rightly 
and  honestly  drewn  nis  conclusions:  the 
question  Is  not,  whether  he  has  argued  er- 
roneously, for  ft  DSD  may  lawfully  discusaand 
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honestly  conclude,  but,  at  the 
erroneously. 

What  the  real  fecto  of  the 
may  he  discarded  from  your  coosideralien^ 
but  look  at  the  facU  as  they  are  taken  &«■ 
the  Morning  Po*t  and  Morning  Chrnnisii, 
and  say,  whether  it  was  not  the  duty  of  Hm 
wriler  of  these  letters,  as  aa  hones! 
to  animadvert  upon  thore  facts. 

But  to  show  yott  that  the  deftndanto 
not  themselves  the  authen  of  thea*  letlnra^ 
I  woqM  only  oliserve  that  there  ia  a 
note  by  way  ef  correction,  of  what  ia  Mated 
in  a  former  letter,  and  in  one  of  tha  yapata 
there  is  also  an  apology,  lor  not  bafwugin- 
sorted  on  the  preceding  thiaday  tha  Ictler  la 
which  it  refers.  Perhaps  the  attomey-gsnual 
may  aay  that  this  was  a /^M— thai  tile  editor 
might  have  acted  in  tut  nkaanerg  in  anlar 
that  people  might  not  suppose  ha  waa  the 
writer  of  the  letter.— Whv  should  ha  trnta 
done  so  ?  He  was  not  called  upon  by  any  ne- 
cessity to  do  so.  Whenever  be  wrote  aaj 
thing  himself,  he  fairly  put  his  name  to  it: 
he  had  no  reason  to  suppose  thai  he  ihenM 
be  nrosecuted  for  these  letters,  and  he  ki 
perfectly  well,  whether  he  wrote  tliem  or 
their  wfA^  appearing  in  his  newspL^_ 
would  occasion  liim,  if  they  wrre  libeUoirs  to 
be  prosecuted  for  them.  This,  I  tlwak,  is 
proof  enoushtoconvince  yoo,  that  theeeletlcra 
were  not  the  defendant's  writing,  and  if  they 
were  not,  tlien  the  remarks  1  have  already 
made  to  you  become  applioalJe. 

The  writer  begins  by  saying,  **  Tha  m 
nitudo  and  importance  of*^  Khm  aubject, 
which  I  request  your  most  serious  and  in 
diate  attention,  must  fiiroMh  a  suffieieot  _, 
k)^  for  thus  T>cr9onally  addressing  your  lord- 
ship." Now  cettainly  tlie  beginning  of  this 
letter  does  not  show  the  least  disposition  to 
libel  lord  £lleoboroiigh  :  but  it  may  be  said, 
that  a  roan  may  b^in  with  pretences  and 
conclude  with  a  libel.  lie  goea  on — *^  The 
two  most  valuable,  and,  perhaps,  only  ra- 
mainins  securities  for  the  nghte  and  liberties 
of  Englishmen,  are  unquestionably  the  trial 
by  jury  and  the  freedom  of  thepresa;  so 
lodg  as  the  administration  of  justice  continnea 
pure  and  undefiled,  and  the  wrongs  and  in- 
juries of  a  suflfering  people  eiperience  fiili 
and  adequate  redress ;  so  long  aa  the  publie 
functionaries  of  our  asserobhes  of  legislature 
and  courts  of  jurisprudence  be  open  to  free 
examination  and  inquiry ;  so  long,  my  lord, 
and  no  longer,  may  the  people  of  this  country 
be  justly  considered  as  safe  from  the  gigantic 
strides  of  despotism  and  the  encroachments 
of  arbitrary  oppression." 

Now,  with  respect  to  this  part  of  the  letlsr, 
the  attorney-general  has  candidiv  admitasd, 
that  he  finds  nothing  to  complain  of— lie 
agrees  in  the  doctrine,  and  so  must  every  maa 
--but  then  he  woukl  insinuate,  ttiat  tliere  n 
somctbiog  of  a  difierent  tendency  intended  to 
be  conveyed,  thai  although  the  writer  had 
said|  that  as  long  u  the  pubHc  AuKtianariaa 
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of  our  aasemblies  of  legisltturOi  and  eoarit  of 
jurisprudence,  coniioued  open  to  ftm  emni- 
nmlion  and  ioquir^f ,  the  people  of  this  country 
mi^htbe  considered  safe  mm  the  sigantie 
strides  of  despotism,  and  the  encroachments 
of  arbitrary  oppression ;  yet  that  he  meant  to 
infer  somethmg  different.  That  is  the  inten* 
lion  imputed  by  the  attorney- general ;  but  I 
ask  you  whether,  in  discussing  the  writings  of 
any  pftrson,  it  is  fair  for  the  attorney-general 
to  say,  that  where  the  writer  does  not  censure 
any  one  in  particuhu*,  but  confines  himself  to 
a  geoeral  proposition,  you  are  not  to  give  him 
credit  for  what  he  asserts,  but  that  you  are  to 
search  for  some  insinuation,  in  order  to  make 
out  that  to  be  a  libel  which  of  itself  is  not 
so  f— There  is  hardly  an  expresMon  you  can 
use^  or  a  letter  you  can  write ;  there  is  no 
praise  or  panecyric,  but  which,  by  torturing 
the  meaning  oTit  in  the  manner  the  attorney- 
general  has  recommended  to  vou,  you  may 
turn  into  a  libel.  I  am  however  con- 
vincedy  that  unless  vou  find  something  direct, 
and  intended,  on  the  part  of  this  writer,  for 
the  purpose  of  libelline  the  noble  kndi  you, 
will  not  be  persuadecf,  by  any  arguments 
which  tlie  attom^-j^neial  nas  used,  to  consi- 
der that  thb  publuation  has  any  such  ob- 
ject. 

It  then  goes  on,  and  it  seems  to  me  that 
the  writer  is  cautiouslv  endeavouring  tn  avoid 
every  thin^  tliat  can  have  the  least  appear- 
ance of  a  libel : — ^  Impressed  with  this  salu- 
tary conviction,  I  feel  it  a  positive  rights  as 
well  as  an  imperious  dutv,  to  rouse  the  vigi- 
lant attention  of  m^f  fulow*  countrymen,  to 
the  late  proceedings  in  th«rcourti(of justice; 
to  eall  publicly  upon  your  lordship  for  satis- 
ftctory  explanation  respecting  acase  thai  re- 
cently came  under  your  cogimance,  and  was 
submitted  to  your  jurisdiction ;  to  examine 
freely,  but  respectfuflv,  the  force  and  validitv 
of  the  observations  that  have  been  attributed, 
falsely  I  hope,  to  your  lordship ;  and  cleariy 
demonstrate  their  evil  tendency  and  perni- 
cious consequences  to  the  pubnc  at  large.** 
Now  doeii  this  sentencCi  beginning  with— 
'*>  Impressed  with  this  salutary  conviction,'* 
ctisplay  any  thing  of  a  libellous  intention? 
Does  the  writer  say  that  the  blessings  of  the 
const iltitiun  are  gone  ?  that  the  administra* 
tion  of  justice  Is  destroyed?  or  does  the  passage 
authnnse  any  of  the  insinuations  which  my 
learned  friend  has  made,  or  the  conclusions 
he  has  endeavoured  to  draw  from  it  ? — ^No^- 
the  writer  is  evidently  impressed  with  the  sa- 
latary  conviction  that  we  did  enj^  those 
bleAings:  and  so  fully  is  he  convinced  of 
their  continuing,  that  he  argues  with  the 
lord -chief-justice  the  merits  of  the  case  to 
which  he  alludes;  and,  gentlemen,  I  nut  it 
to  you,  whether  be  or  any  person  wouki  have 
presuined  to  have  diseiiMed  such  a  Question 
^ith   the   lord-chief-justicc,  unless   ne  had 
thuiighir  that  the  right  so  to  do  was  open  to 
him  1^  the    laws  atid  constitutwn  of  his 
country,  and  tliat  he  could  do  it  with  im- 


inmlly?'  I  would  ask  yoo,  whether  in  tfit 
time  of  the  infamous  judge  Jeffries,  a  judge 
who  would  convict  a  man  whether  he  was 
guilty  or  not,  and  who  would  hang  a  man  for 
no  other  reason  than  because  he  did  not  like 
bis.  name— I  would  a&k  you  whether,  if  such 
a  judge  as  judge  Jeffries  had  been  upon  the 
bench,  instead  of  the  noble,  learned,  and  up* 
right  judge,  to  whom  this  writer  was  address* 
ing  himselfw^be  or  any  man  would  l»vn 
risked  his  life  by  entering  into  a  discussioB 
of  what  had  been  the  conduct  of  the  Court? 
Bis  addressing  biasself  at  all  lo  lord  Ellenbo- 
raugh  is  a  proof  of  the  convictk>n  in  his 
own  mind,  that  from  his  hardship's  wett- 
known  liberality,  and  justice,  he  woaU 
have  a  fiy r  hearing ;  and  that,  if  he  came  mto 
a  court  of  justice  over  which  his  lordship  pre- 
sided, the  just  administration  of  the  lawa 
would  be  dealt  out  to  him.  I  think  that  this 
is  a  much  fairer  conclusion  than  my  learned 
friend,  the  attorney-general,  wishes  you  lo 
draw. 

There  is  one  expresshm  which  I  wish  par- 
ticularly to  observe  upon :  When  the  writer 
talks  of  the  doctrines  attributed  lo  bis  k»rd- 
ship,  he  savs  (the  instant  he  enters  upon  the 
discussion)  he  hopes  they  areattribnted  falsely; 
he  is  so  far  from  attributing  any  thing  impro- 
per lo  the  conduct  of  the  noble  lord,  that  he 
sets  out  by  saying,  that  he  hopes  those  doc« 
trines  which  have  been  attributed  to  his  kiid- 
ship  may  appear  to  have  been  falsely  attri- 
buted to  him,  and  that  the  assertion  of  their 
having  been  his  lordship's  doctrines,  may 
turn  out  to  have  been  the  error  of  the  editors 
of  those  papers  in  which  he  finds  them. 

He  goes  on-^' It  is  essential,  not  only  to 
the  national  safety,  but  to  the  security  of 
every  individual  sumect,  that  the  man  who  is 
entrusted  to  preside  over  the  tribunals  of 
England,  should  be  eminently  distinguished 
for  inflexible  integrity  and  uncomipted 
virtue-^that  he  should  rise  superior  to  all 
selfish  considerations  or  party  views— and 
that  the  promulgation  of  bis  opinions  firom 
the  judgment  seat,  should  place  his  character 
in ,  the  most  exalted  point  of  view  as  the 
avowed  enemy  of  corruption,  and  the  friend 
of  public  justice."  This  is  another  para- 
graph which  the  attorney-general  Iws  per- 
verted and  twisted  in  the  same  manner  that 
he  had  done  the  former,  wishing  you  to 
take  every  sentence  in  a  meaning  the  reverse 
of  that  which  it  obviously  conveys,  and  desir- 
ing you  to  consider  the  very  compliment 
which  is  paid  to  his  lordship  as  meant  for  a 
libel.  Toe  observations  which  I  made  on  a 
former  part  of  this  letter,  where  the  attorney- 
gsneral  bad  perverted  the  meaning  of  Ibe 
words,  will  eaually  apply  to  this  sentence, 
and  it  is  therefore  unnecessary  that  I  should 
trouble  you  any  farther  upon  that  point 

Then  comesa  paragraph,  the  whole  of  which 
the  attornev-genersl  did  not  read ;  but  only 
alluded  to  It :— it  is  a  paragraph  wherdn  he 
sajs-»<'  I  had  intended,  my  lord,  thai  tiiese 
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|.ffi!!7«kin«rv  rpifl^tiont  %tK>fild  hare  been  •&  '  ie«»io^  in  uyio;  lo  ?  The  aHwuLy  gt- 
«L««ifi;i4'i.Ml  bj  a  few  r^iii«rfc$  cm  the  pccnlnr  •  ncni  oiar  be  cif  vpinron  that  U  was  not 
li«rfhbi('Y  %zA  uriprecrt!<fOteiJ  ctrcvmitaiicef  proved,  bul  I  mav  be  ot  opinion  Ihat  it  «a» ; 
ait'ri'laM  Mi  tfie  ca*e  of  Mr.  WilJiaoi  CnrkiCp  '  — for  a  ca.«e  beio*  ^A  to  be  proved  meam 
wtio  ivmjHWhi;  all  itie  a:r:;ravated  h»orr^r«of  onlj  iht»— time  the  pefv>B  who  speaks  of  i: 
a  \t^T\*9Uii\  impnKinnieni,  merely  upon  a  '  concludes  that  it  i«  proved :  and  according  to 
ri*il  a(.ti'«fi  f'^r 'Irbl  !"  Now  hi»  mere  men*  '  thedifferenceof  (nen'smiads.ortbcdilkTefice 
liiiftin;;  tli^t  f.irnmistirKe,  >how»  what  were  of  tbeir  undenUndiog^,  will  thej  cooieto  dif- 
the  «rorkinK<i  t»\  tiut  man'i  imnd— it  shows  Cerent  conclu«>ion9,  just  as  two  dbflmLl 
Uiat  Ims  ditl  feel^whellier  rigblly  or  iiot  is  juries  give  diticreai  venJKta  upun  the  Naue 
aiiollirr  iiMmtroii— :t  shows  that  lie  did  feel  suljcci. 
wwriiity  iliri.ir(iini«Uiicer'f  one  per%un  not'      m*,    j,#^,_^  n,  ™i     r  j.  i  ^  •         .1. 

»er.lK.l.,(  .  ,..r,...Hl  life ulher  b.»u.g  tuflered    ^iVT,^ltVJJl^.^-     ?".^il^f°?'^*^- 

tlir.  harrUhip  ol  buih  fSane*.  and  that  so  feel*  ' 

tiitf,  he  htfd  »4i  dowu  to  |>en  this  letter.  |      Mr.   Clifford. — *^  The  circumstances"  the 

lltecijiicludini;*ciitriire  of  the  paragraph  '  wriirr  then  Atalet,  "are  atiortly  Ibeic- .-^ 
showt  ihut  h**  iiiriilicr  had,  nor  criuld  have  ^  Th*  plainhff,  who  had  i%»nntiiy  resided 
had,  any  Imd  inotivc  ;  for  he  thus  proceeds—  I  in  lodia,  arid  filled  an  importmiii  sAiia- 
**  Jiul  a  ilrtirc  to  olitdiu  complete  information  '  lion  to  his  majesty's  army,  was  retiimiDglo 
on  Ihe  Milfjtrt.  and  Ihe  pretcnt  instance  ap-  ;  Europe  as  a  pasMrngrr,  in  a  vessel  under  the 

iiciriii^  \tt  rn|nirc  umre  mmiediate  aUention,  |  command  of  the  detedUan  I,  with  his  daughter, 
Ahull  su^piiul  my  obicrvalioiis,  and  confine  '  a  child  of  eight  }earsof  age  ;  and  during  the 
mi>slII  to  (he  ra<ic  befbru  me."  A  libeller  |  early  |iart  of  the  voyag;e  had  enjoyed,  ub- 
wiio  would  wi%h  to  briii^  inio  disrepute  the,'  molested.theprivilegeuf  occupying  the  poop, 
charuf  trr  of  lord  KIlcnTjorotiuh,  woulil  not  >  and  taking  his  recreation  there  with  the  so- 
liavc  brnn  ko  ( srrful  to  have  obtained  an  ac-     perior  oiiiccrs  and  passengers.     On  a  auddee. 

however,  without  any  cau9e  assigned,  he  is 
debarred  from  this  enjoyment  by  the  det'eml- 
ant,  ami  compelled  to  retire  wi til  lita  daugh- 
ter to  another  part  oftheveasci.  The  terreyin 
which  the  prohibition  is  conveyed  are  of  the 
most  insultmg  and  degrading  nature :  The  de- 
fendant calls  out  to  the  mate  to  *  take  that 


fellow  from  the  quarter-deck,  and  never  let 
him  come  there  again.* — ^l*hc  plaintiff  is  ac- 
cordingly ordered  to  quit  the  poop — he  re- 
tires wittiiHit  any  hesitation,  and  from  that 


urale  knowlrd^r  of  the  factfl ;  he  woidd  have 
tulil  the  Mory  in  I  lie  innnt  inllammaiory  man- 
ner, if  hi*  object  had  Irci-ii  to  write  a  libel- 
lie  torbrart  duin);  so,  :iiid  tiie  reason  he  gives 
in,  Ilia  I  lie  wiNlicit  to  liavr  more  correct  infor- 
mal imi  ;  nor  tlucH  lie  write  again  on  the  sub- 
j«'i't  till  a  niiiiilh  a  Iter  wards,  when  he  did 
jHitM-H^,  or  llioui;lit  he  posacs^d,  more 
iuin]i|itr  iiiluriiiiiiion.  Now  this  circiini- 
«liiiic*i;  >liiiivn  lint   lie   li:id   no  intention  to 

do  iiipisliir  tu  tli(:<'li;ii.ii  t'T  iifllie  iiolile  lord;  ..  , ,^, 

tint  iiiii  \\v  inm  ly  w.iiili'ii  lo  di^ru^n  the  time  confines  himself  ill  a  more  retired  a  rxl 
ijiii'stiiMi  l.iirlv,  iiiiij  (It  hir  fit  MMiic  iidvanta^i;  '  piiv»(e|urtof  tile  vessel.  <*^oon  after,  an  alarm 
to  Ml.  Mukii,  il  hr  |>o^Mll]y  cuuld,  by  any  |  being  given <if!>oinc  strange  vessels  in  siziii;. 
KMiiaiks  III!  ijif  Mili|«Tt  of  liiH  coiifmenivut  wliicli  arc  mi*itakcn  for  an  eiieniv.  the  "dc- 
iaIiuIi  il  wan  III  liiH|iimer  lo  inukr.  I  li'iulant  calU  over  llic    names    I'f    all    tiie 

TliiH  p.inir  |iriu:crdH  (u  statu  the  case  of  '  passciiscrs,  orders  tbcin  to  their  respective 
li.iMf  .III  1  ll.ixlitli',  UN  It  appear  I'd  m  tlie  re-  !  quarters  and  commands  the  plamtiU'to  takt.- 
pmt  wt  till*  prtiirfdin)*s  in  the  Court  o\\  h:s  ^l:lli(ln  at  the  poop.  The  latter  re liif^e^  to 
l\iii;;'>  lu'iuh.  puldi«>i>rd  in  llio  neM>p:i|irrs.  |  obey  tins  order,  not  ciioosin^;  to  return  to  the 
Niiw,  i\%  the  uliuiiu'v  p*iier.il  >taleii  the  cir-  I  Mluation  whence  he  had  iKJtn^oigi lominiou^iv 
uiiu*'l.iiuTs  tli.it  liH'k  pl.iii',  and  did  not  re  .id  driven — lie  ul  ilie  same  tunc  professes  his 
them  UN  (luy  iipptar  here,  I  will  read  tiiat  readine^^  (u  iulfil  his  tiiiiy  in  any  other  situa- 
)i.irl  oi  (he  letter,  in  or\!er  that  ytui  may  sec  '  tion.    The  defendant  immediately  call>  ifiii. 

(I1.1I  the  a((iiniey-;;roerAldiow  liiseonelu>ix>ns  ■  *llere  take  tins  d d  rascal,  and 'put  him  in 

liutii*  the  lM.1l  il>eif,  and  nut  from  what  is  ''  irons  I*  This  brutal  and  ferocious  order  is 
hue  M.ited.  -the  wiiier  >ay!i  •'  .My  loni—  1  iuitanlly  obeyeil,  and  a  British  subject  and  a 
A  inovi  «!iainelid  aiul  watiteii  oiitr.i<;c  on  tlic  freeman  is  loaded  with  fetters,  and  esposed 
pi-iM>!i.il  liiTiimn  dt  an  r.n>:li>ii  MibiMt  h.i^  >  on  the  puup  to  tlic  infulting  deriMon  ot'  the 
I'liii  ii'iiiiiiiiiid  liy  a  t*riital  rulii.m,  and  the  ,  cre^v,  and  the  inclemency  of  a  ruld  night/' 
iiiinpiaii).uit  .•.]'f«e.»l<  •.*«  a  lJrai>li  tribunal  for  j  N\'wl  \vula>kyou,wiuu'Ui  guinsj  njucn  inia 
null  iur..!u..iLtiii  and  redro*  .  llie  case  i«(  •  tlie  dtud  o!  ihi>  cj^e,  >*:ietrier  >4ich  a  trcat- 
iiiin|-:(-(ei\  pi.ncd.as  wiil  l-y  (lu  conciirreni  nieiil<t  a  i.itiier  in  (i.e  pre>enre  of  a  daughter 
tc«ii,iu  UN  ^.i  t:u-  un>*l  ie>;i\lalilc  iMUie^se*  or'(ue  a^:e  v!  eis:lil  year*,  looking  np  to  nun 
:  .  I:!. .1.1  of  ll  *  ;>l.ii;ili:i.  a^  i  v  \\\c  cru>s  r\a-  ■  tor  protrt.lKin  ai:v)  Mif  {Hirt,  Mas  n«.<:  JiNciv  ia 
w  M!..  il  1 1  i.,^>i  I  :i  i::c  p.iil  u:  iltc  dc:ci:.i-  "  e\»  i:e  l!:c  iev:iiu*  of  ax\\  one  *  bi;!  nnre  por- 
*■■••"'   '  '  tKu..ir.y  1  \\\\  u*k  y;.u  utteir.era  person,  ^m.io 

I:..-   a:!i:.:r\  ciiuti!  ^jx-i    C'lt    (i  e  cj-c  "  v*a*  liiriMii  a  pan  m:.  must  iiu:  Lie   «^»ip>.*i>i 
Ma>   lul  vMv.,1,  \    -j-.^xtvi.       \\  i  al    i>  (.;<  |  Ic  l.-\c  \<,\  CviiJiJ^ral'iC    SUJ  ^^Atiou  at  I.  r 
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mere  recital  of  Ihete  facts?  and  if,  ondcr  the 
workioMof  fuch  a  virtuoui  iDdigoatioo,  ha  hid 
.  been  iiMiiced  to  have  gone  much  further  than 
thit  writer  has  gone,  I  would  ask  jou  whe- 
ther you  ought  not  to  make  allowaoces  for  the 
feelings  of  a  father*  and  say,  that  though  he 
has  Iransgreaied  the  bounds  ofdecorum,  yet  on 
account  of  the  honourable  feelings  and  sympa- 
thies of  human  nature,  we  will  look  over  the 
warmth  of  his  eapressionsy  though  they  may 
not  have  been  altogether  justifiable  ? 

What  is  the  next  paragraph,  on  which  such 
a  curious  comment  has  been  made  by  the 
attorney-general  ?«-'' For  this  outrage  and 
for  indemnification  for  the  expense  of  his  re- 
moval from  a  vessel  where  he  could  no  longer 
with  safety  or  prudence  continue,  he  returns 
to  England  in  another,  and  seeks  for  repara- 
tion in  a  British  court  of  justice !  The  British 
tniblic,  m^  lord,  will  be  amased  to  learn,  that 
afW  a  recital  of  this  atrocious  of&nce,  snd  a 
full  and  complete  proof  of  the  truth  of  the  ac- 
cusation, that,  under  the  direction  and  upon 
hearing  the  concluding  remarks  of  the  lord 
chief  justice  of  Englano,  an  English  jury,  feel* 
ins  no  doubt  for  toe  wounded  honour  and  in- 
sulted rights  of  an  iqjured  fellow-countryman, 
awarded  damages  to  the  extraordinary  amount 
of  (I  blush  to  name  them)  eighty  poimds ! ! !" 
Now,  gentlemen,  can  any  body  rm  that  para- 
graph without  saying  that  the  man  who  wrote 
It  was  at  the  time  completely  impressed  with 
the  su^iect  to  which  it  relates :  that  it  occu- 
pied his  entire  soul,  and  that  so  hx  from  any 
thought  coming  across  his  imagination  that  be 
wasIiDellinaeilherthe  judge  or  the  jury,  he 
did  not,  on  toe  contrary,  conceive  he  was  doing 
more  than  merely  setting  forth  the  workings  of 
his  mind,  feeling  deeply,  as  he  unquestionably 
did,  for  the  imury  done  to  the  father  of  this 
young  girl  ?— but  there  is  a  curious  histoiy 
with  respect  to  this  paragraph— the  attorney- 
ccneral  says,  that  it  is  a  paragraph  which 
he  heard   repeated  by  the  most  eloquent 
man  in  this  kingdom.    We  have  not  heard 
who  that  most  doquent  man  in  the  kingdom 
11,  hut  we  marguess'and  I  would  ask  you« 
is  that  man  whose  eloquence  is  only  equalled 
by  his  understanding  and  good  sense,  likely  to 
be  getting  by  lieart  libels  f    Is  it  likely  he 
would  have  feamt  thb  pasiage  by  heart  if  he 
thouffht  that  there  was  any  thing  in  it  in  the 
smallest  deeree  offansive  to  the  laws  of  the 
country?    Is  it  not  rather  likely  that  he  saw 
and  felt  all  the  hardship  which  belonged  to 
the  case  of  Mr.  Boyce;  and  that  he  thought 
the  jury  should  have  given  difierent  damages 
— that  he  thought  tney  ought  to  have  re- 
turned a  verdict  to  a  larger  amount  ?    Can  it 
•be  imputed  to  any  other  cause  than  what  I 
•have  stated,  that  this  eloquent  person  got 
this  eloquent  passage  by  heart  T    Now  that 
I  shouki  conceive  to    be  the  fair  condu- 
akin  to  be  drawn  from  this  passage  having 
been  repeated  by  the  eloquent  person  alluded 
to,  who,  from  what  we  know  of  his  character, 
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never  couM  hate  delighted  in  karoing  by 
heart  gross  libels. 

The  letter  then  goes  on— ^  The  public  roust 
certainly  be  at  a  loss,  my  lord,  to  account  for 
the  excessive  lenity  of  this  singular  verdict, 
especially  when  they  contrast  it  with  the  case 
of  Dickie;  where,  merely  for  words  spoken 
at  a  common  alehouse  over  his  cups,  and  pos* 
sibly  not  quite  in  his  sober  senses,  a  verdict 
was  given  for  700/.  and  the  unhappy  culprit 
in  consequence  of  his  inability  to  pay  the 
penalty  or  his  offence,  and  even  in  spite  of 
the  forbearance  of   the  aggrieved   party,  is 
doomed  to  end  his  days  in  a  gaoL**    With  re* 
spect  to  the  case  of  Mr.  Dickie  1  shall  say  no* 
tningat  present,  for  there  is  another  letter, 
and  I  shall  defer  what  I  have  to  say  on  Mr. 
Dickie's  case  till  after  I  havecommented  upon 
that    The  writer  adds« — **  But  our  surprise 
will  k>e  materially  diminished  and  our  appre- 
hensions increased,   when  we  peruse  your 
concluding  observations.   We  are  told  in  the 
printed  statement  of  this  remarkable  trial—'' 
You  see  gentlemen,  that  he  is  still  referring 
to  the  statement  which  he  had  seen  in  tha 
newspapers,— '<  We  are  told  in  the  prints 
statement  of  this  remarkable  trial,  that  your 
lordship  was  pleased  to  observe,  that  in  this 
case  neither  party  had  l>een  entirely  free  from 
blame !  and  we  are  naturally  led  to  inquire  of 
your  lordship  wliat  part  of  the.plaintifrs  con- 
duct was  deservineof  reprehension — ^you  ac- 
knowledge that  be  hacl  been  rudely  driven 
from  the   poop,   and  without  any  auign- 
able  cause  or  alleged  misconduct,  deprived 
ofhis  usual  comforts  of  exercise  and  recrea- 
tion I    You  assert  that  the  defendant  had 
the  strict  riaht  of  withdrawing  his  indulgence, 
if  he  thought  proper;  while  you,  at  the  same 
time,  deny  the  exercise  of  a  similar  rislit  to 
the  plaintiff  to  withhold  his  assistance  from  a 
vrretch  who  had  publicly  treated  him  with 
gross  indignity  ana  contempt,  in  a  case  too 
of  extreme  personal  danger,  where  he  waa 
bound  by  no  moral  sympathy  or  legal  ubliga- 
tMn.** 

Now  upon  this  part  of  the  case  (whether 
the  writer  came  to  a  fiur  concluswn  or  not) 
I  ask  you  this  question : — ^Is  it  not  clear  that 
he  meant  to  argue  the  point  he  was  referring 
to  fairly  and  candidly?  Does  it  not  show 
you  that  instead  of  coming  forward,  and  at 
once  stating  an  opinion  of  the  lord-chief- 
justice,  unfavourable  to  his  general  character, 
or  his  conduct  in  the  particular  instance,  he 
wished  to  enter  into  a  detail  ^f  the  sulyect 
«-to  examine  it  under  all  its  bearings  and 
points  of  view,  and  then  to  urge  the  conclu- 
sions which  he  thought  ought  to  be  drawn. 
Here  let  mc  call  in  aid  what  was  said  by  the 
attorney-general  to  the  jury  in  a  late  uial,  * 
namely,  tnat  if  they  thousht  the  subject  waa 
one  of  fair  discussion,  and  was  fairly  discus* 
sed,  they  ought  to  acquit  the  defendant — 
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*  See  the  preceding  case. 
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biit  he  9ai(1  Ihit  Ihv  contrarY  appeared  in  (he  I 
ctLse  I  am  alluding  to.    He  statctl,  Ihat  there  ! 
i»ere  two  h'liers  written,  in  i»nc  of  whicli  ihc 
writer  9a id  he  should  in  a  future  letter  bring 
forward  iiis  ar^tnnents  in  support  of  what  he 
Ind  advanrcd;  hut  that  this  was  merely  a  | 
lilind,  for  tiiat  lie  had  not  hrought  forward  ■ 
any  arpiiment%  neither  had  he  written  any  | 
Mih8ef|uenl  letter.     I  am  sure  that  I  may  ex-  j 
pect  it  I  rum  the  randuur  of  the  atiufuev-  | 
general,  that  he  will  not  blow  hot  and  cold  i 
with  the  same  lircath.    He  will  nut  tell  3*ou 
this  day,  that  because  there  were,  as  he  con- 
eeivefl,  *nu  arguments  used  in  the  former  pul»- 
lication,  and  the  jury  were  in  that  case  hound 
in  convict  the  defendants,  that  therefore  you 
shoidd  convict  them  in  this  ra>e,  where  there 
are  ar^iments  and  fair  discussion,     lie  staled 
that  the  defendants  were,  with  respect  to  the 
former    puldication,   guilty,   l>et:ause    there 
vere  no  arguments— no  fair  di'scusbion — on 
the  contrary,  nothing  but  assertion  and  loose 
derlamation.     If  so,    then  upon    his   own 
mode  cif  reasoning,  these  defendants  for  whom 
1  am  pleading  must  he  innocent;   because  in 
this  ease  the  writer  fairly  states  the  que<tion 
— fairly  argues  upon  it,  and  fairly  draws  such 
conclusions  as  tu  his  understanding  appear 
to  be  right.    Now,  gentlemen,   if  you  do 
find  that  such  is  the  case,  and  that  the  writer 
has  fairly  argued    (whether  erroneously  or 
not  is  out  of  the  question),  you  will  liardly,  I 
think,  on  account  of  some  mipro|ier  and  un- 
guarded expressions^  say  that  he  is  guilty  of 
a  libel. 

The  writer  then  proceeds — "  Good  Ciod, 
my  lord  !  is  that  dflicacy  of  sentiment — 
that  acutcness  of  feelin*; — that  nice  sen*'C  of 
honour— tiiat  decent  pride  which  preserves 
men  honrst  amidst  the  raging  temptation^i  of 
surrounding  vice  and  folly,  :ind  noviri'«hcs 
in  their  bosoms  the  noble  principles  of  free- 
doB)  and  independence — Is  this,  the  safe- 
gtiard,  and  often  the  substitute  of  all  other 
virtues,  whicli  resents  an  open  insult  as  a 
serious  injury,  and  learns  to  practice  the  use- 
ful lessons  of  forbearance  out  of  respect  for 
the  rights  of  others,  to  be  thus  misre- 
presented, uuderralued,  and  despised?" 
The  only  observation  I  make  upon  this  pas- 
sage is,  that  if  there  is  any  impropriety  in  the 
mode,  manner,  and  style  of  expression,  the 
fault  is  to  be  attributed  only  to  the  warmth 
of  the  writer's  imagination.  If  you  6nd,  as 
I  am  sure  you  must,  that  it  arises  out  of  the 
subject  itself,  and  from  the  feelings  of  the 
moment,  it  will  be  difficult  for  you  to  torture 
the  ex]irr>>iuns  into  any  thing  like  disrespect 
towards  the  nuble  lord,  or  to  construe  them 
in  a  way  uliich  will  warrant  your  veniictof 
conviclion  a;;ninf»t  the  defendants: — you  will 
rather,  I  am  persuaded,  consider  the  expres- 
sions as  naturally  arising  out  of  such  a  sub- 
ject, contemplated  by  a  writer  whose  feelings 
were  deeply  interesled  by  the  circumstances 
to  which  his  letter  related. 

The  writer  goes  on,  "  Upon  what  principle, 


mj  lord,  either  of  law  or  justice,  was  this  in- 
jured centleman  bound  to  expose  his  life  an<l 
hazard  the  ruin  of  his  helpless  daughlcfy  who 
could  look  to  her  parent  alone  for  protection 
and  support  ?    Was  he  enrolled  or  registered 
as  one  of  the  crew  ?    Did  he  receive  the  wages 
of  a  soldier  or  a  seaman,  or  had  he  any  share 
or  concern  in   the  property  or  merchandize 
of  this  vessel? — None.     He  was  a   private 
passenger,  coming  peareably  over  to  England 
for  the  laudable  purpose  of  educating  liis  only 
daughter,  and  claimed  Ihc  common  rights  of 
hospitality  and  decorum !  My  lord,  the  details 
of  this  trial  have  filled  me  with  horror  and  in- 
dignation !" — Now,1  think  that  the  attorney- 
general  was  more  eloquent  in  Ihat  part  of  his 
speech  which  related  to  this  passage,  than  he 
was  in  any  other.    lie  hoped  that  such  were 
not  the  feelings  of  the  people  of  this  countiy. 
lie  hoped  that  it  was  not  requisite  that  men 
should  cither  l)e  forced  or  paid  to  defend  the 
country.    lie  hoped  that  the  great  mass  of 
the  people  would  be  volunteers  in  the  hour 
of  danger  for  the  sup)>ort  of  their  soverei^, 
and  the  laws  and  constitution  under  which 
they  happily   lived.     Whether  it   was  the 
duty  of  Mr.  lioycc   to  come   forward  and 
defend  this  sliip  is  a  matter  with  which  yon 
have  nothing  to  do.    It  does  appear  that  it 
was  the  opinion  of  this  writer  that  his  having 
been  ignominiously  (as  he  conceived)  sent 
away  from  the  poop,  justified  him  in  not  de- 
fending that  part    of  the  ship.      He  asks 
what  duty  required  Mr.  Boyce  to  go  from  the 
poop,  and  wtiy  the  lord-chief-justice  shotdd 
nave  felt  so  much  for  the  captain  and  so  little 
for  Mr.  Ik>vce  —  he  asks  whether  or  not 
Mr.   Hoyce  was  bound  to  obey   him.     TTie 
)>erson  who  writes  this  letter  was  of  a  different 
opinion  from  t'tie  lord-chief-justice,  and  he  has 
discussed  and  given  his  reasons  for  his  opinion. 
Then  comes  a  paragraph  of  wliich  the  at- 
torney-general has  spoken  in  terms  of  severe 
reprehension,  and  on  which  I  shall  think  it 
my  duty  to  rnakc  some  observations  :    "  Be 
assured  that  the  public  mind  is  steadily  fixed 
on  the  character  and  conduct  of  the  present 
lord-chicf-justice  of   England,    and    regards 
them  with  an  eye  of  suspicion  and  alarm." 
Now,  I  will  ask  you  where  is  the  harm  of  say- 
ing that  the  public  mind  is  steadily  fixed  on 
the  character  and  conduct  of  the  lord-chie^ 
justice?    Where  is  the  harm  of  it? — I  should 
I  be  sorry  indeed,  ever  to  sec  the  day  when 
the  public  eye  was  not  steadily  fixed,  not  only 
on  the  lord-chief-justicc    of  England,   but 
on  every  officer  under  the  crown.     The  first 
principle  of  the  British  constitution  is^  jealounf 
of  men  in  power ; — the  first  principle  of  the 
British  House  of  Commons  is,  jealowf  of 
the  Crown  itself;  and,  in  fact,  no  privilege  of 
oiir  constitution  can  be  more  beneficially  ap- 
plied than  the  principle  of  suspicion  of  all 
persons  who  have  power,  for  we  know  too 
well  that  it  is  the  nature  of  men  to  abuse 
power  when  they  possess  it,  and  that,  at  all 
times,  the  powers  of  the  officers  of  govern- 
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meat  have  beeo  in  clanger  of  being  increased, 
and  might  have  been  increased  to  the  iqjury 
of  the  constitution,  unless  the  public  e^e  had 
strictly  watched  them. 

Then  he  states,  that  the  public  regards 
him  with  an  eye  of  suspicion  and  alarm. — 
What  is  there  here  of  suspicion,  of  the  lord- 
chiefjustice,  more  than  of  any  other  person  ? 
—But,  says  the  attorney-general,  the  writer 
says,  in  another  part  of  his  letter,  that  the  con- 
duct of  the  lord-chief-justice  puts  him  in  mind 
of  the  limes  of  James  the  second,  and  in  the 
time  of  James  the  second  lived  judge  Jeffries, 
and  judge  Jeffries  was  seized  by  the  popu- 
lace for  the  crimes  he  had  committed,  and 
died  of  the  wounds  they  inflicted  upon  him. 
I  believe  tliat  was  not  the  case.  I  believe  he 
died  of  the  fear  of  that  public  execution  which 
his  crimes  had  merited. — What  is  the  subject 
of  alarm  that  has  been  occasioned  by  the 
conduct  of  lord  Ellenborough? — ^The  writer 
tells  you  what  it  is.  He  refers  you  to  the 
case  of  Boyce  and  Bayliffe;  and  after  consi- 
dering that  case,  he  says,  that  the  lord- chief- 
justice  having  so  conducted  himself,  we  are 
called  upon  to  view  with  suspicion  and  alarm 
the  conduct  of  the  lord-chief-justice ;  and  then 
he  writes  this  letter  to  lord  Ellen  borough,  in 
order  that,  if  he  has  been  erroneous  m  his 
judgment  upon  that  case,  he  might  correct 
nis  error. 

^  Now  what  was  the  conduct  of  judce  Jeff- 
ries, whose  name,  my  learned  friend  says, 
this  writer  brought  up,  in  order  to  institute  a 
comparison  between  liim  and  the  noble  lord  f 
—Judge  Jeffries  bad,  in  the  west,  murdered 
persons  under  the  forms  of  law,  and  indeed 
without  any  forms  of  law  whatever,  accord- 
ing as  his  caprice  prevailed  —  whether 
there  was  any  thing  proved  or  not  against 
the  party,  he  sent  him  to  immediate  execu- 
tion! — Does  he  mean  to  say  there  is  any  thing 
in  these  letters  which  insinuates  that  such 
had  been  the  conduct  of  lord  Ellenborough? — 
All  that  this  writer  says  of  lord  Ellenborough 
is,  that  he  recommended  small  damaees  when 
the  case  required  larger ;  and  that,  oy  intro- 
ducmg  the  clause  into  the  act  of  parliament, 
which  clause  applied  to  the  case  of  Mr. 
Dickie  and  prevented  his  being  liberated, 
he  thought  he  was  inclined  not  to  show  so 
much  lenity  as  he  ought  to  have  shown  to- 
wards British  subjects.  The  grounds  of 
alarm  could  only  have  been  such  as  are  stated 
in  the  papers  themselves,  and  the  construction 
put  upon  them  by  the  attorney-general  is, 
^erefore,  not  the  fair  conslniction. 

There  is  one  paragraph  which  I  am  sur- 

frised  the  attorney-general  did  not  read, 
le  cave  you  the  meaning  of  the  passage,  but 
be  did  not  read  it.  The  writer  says,  "  the 
increasing  frequency  of  duels  in  this  country 
pan  excite  no  surprise,  when  we  reflect  that 
an  opinion  appears  to  be  rapidly  guninff 
ground  (an  opinion  which,  I  trust,  is  ilu 
founded),  that  private  injuries  have  of  late 
been  seldom  compcosatea  by  public  rei»aFa- 
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tion;  that  the  sufferings  and  grievances  of 
individuals  have  become  subjectsof  banter  and 
ridicule ;  that  the  characters  of  witnesses 
have  been  assailed,  and  their  testimony  con- 
fused and  perverted,  by  the  gross  calumnies 
and  vulgar  witticisms  of  babbling  pleaders 
and  pettifogging  attorneys  —  and  that  men, 
therefore,  rather  choose  to  become  the  arbit- 
ers and  judges  of  their  own  causes  and  quar- 
rels, than  seek,  in  vain,  for  a  tardy  and  in* 
effectual  redress  from  a  public  court  of  jus- 
tice."   lie  then  promises  another  letter. 

Now  let  me  ask  you,  is  it  not  true,  what- 
ever may  be  the  cause,  that  of  late  years  we 
have  seen  private  duels  increased  in  an  ex- 
traordinary degree.  I  am  afraid  such  is  the 
fact;  lam  also  afraid  that  it  is  a  fact,  that 
persons  do  complain  of  the  manner  in  which 
they  are  treated  in  courts  of  justice,  at  least  I 
have  had  the  misfortune  to  hear  such  com- 
plaints. I  have  heard  it  said,  tliat  witnesses 
were  often  brow-beat  by  counsel ;  that  they 
are  frequently  so  confused,  that  they  tell  a 
different  story  from  what  they  meant  to  tell. 
Is  it  not  a  complaint  that  one  frequently 
hears,  that  justice  is  not  administered,  bc« 
cause,  owing  to  the  brow -beating  of  the  wit- 
nesses by  the  counsel,  the  real  facts  do  not 
appear  ?— that  such  a  complaint,  whetiicr  well 
or  ill-founded,  has  been  expressed'  we  must 
know,  for  we  have  often  heard  it :  then  if  he 
thinks  that  owing  to  this  and  to  juries 
not  giving  sufficient  damages,  and  per- 
sons not  obtaining  adequate  reparation  in 
courts  of  justice,  has  ari^n  the  frequent  prac-  - 
tice  of  duelling,  surely  these  aro  grounds  to 
show,  tliat  the  writer  was  not  actuated  by  an^ 
improper  motive ;  but  that  these  were  fair 
subjects  of  discussion,  upon  which  it  was 
proper  for  him  to  address  the  lord-chief-jus- 
tice. Surely  when  the  lord-chief-justice  has 
summed  up  the  evidence  in  a  cause,  and  told 
the  jury  that  they  ought  not  to  give  consider- 
able damages,  it  is  fair  for  this  writer  to 
differ  from  the  lord-chicf-justice  as  to  the 
proper  proportion  of  damages.  And  if  he  does 
differ  from  him,  it  is  fair  lor  him  to  state  tha 
reasons  and  grounds  of  his  so  differing  from 
him ;  to  slate  the  evil  consequences  of  that 
doctrine  by  which  the  jury  were  induced  to 
give  inadequate  damages  ;  to  warn  the  pub- 
lic upon  the  subject,  to  call  their  attention  to 
it,  to  urge  them  to  watch  the  conduct  of  the 
lord -chief -justice,  and  to  enable  the  lord-chief- 
justice  himself,  if  he  was  wrong,  to  correct 
the  errors  of  his  doctrines.  I  am  sure  mjr 
learned  friend  will  not  contend  that  it  is 
libellous  to  say,  that  a  lord-chicf-iustice  may 
err  ;  be  will  not  say,  that  it  is  libellous  to  find 
iault  with  the  doctrines  of  the  lord-chief-jus- 
tice, or  to  assert  that  ho  has  been  guilty  of 
error. 

Gentlemen,  the  next  letter  is  that  upon 
which  the  attorney-general  principally  dwells ; 
it  is  signed — ^  A  Seam  am  ;**  and  it  sceuia 
by  the  note  referring  to  it,  to  have  conic 
to  the  paper  a  week  hcfurc,  and  not  to  have 
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been  at  first  inserted.  The  letter  bednt— 
**  I  bsTe  read  a  report  of  a  trial  id  tiie  Alom- 
ins  Pi*st  and  Morning  Chrunirle  uf  this  dale, 
before  lord-chicf-justice  Ellenboruiigh ;  and  if 
that  report  be  correct,  ii  is  full  time  ihat  the 
doctrines  and  decisions  of  that  personage 
■liould  be  carefully  attended  to,  with  a  view 
to  tht-ir  txing  candidiv  examined  and  dis- 
cussed out  of  a  court  ol  justice,  wliere  it  may 
not  be  very  prudent  to  enter  into  a  con- 
troversy with  liis  lordftliip.*' 

So  far  there  is  nothing  libellous  in  this ; 
be  professes  his  anxious  wish  to  enter  upon  a 
candid  discussion  of  the  subject,  ami  surely 
no  one  will  venture  to  contend,  that  it  is  nut 
lawful  to  enter  upon  a  candid  discussion  of 
what  passes  in  a  court  of  justice.  Now  let 
us  tee  whac  follows :— **  He  has  upon  several 
oeeasbns  announced  a  bias  so  very  strong  to- 
wtrds  arbitrary  power,  that  I  have  ocen  led  to 
suppose  that  it  was  in  the  latter  end  of  the  reisn 
or  James  the  second,  and  nut  of  George  tne 
third  (the  father  of  his  people)  that  I  was 
living.  Impunity  gives  boldness;  and  it  is 
perhaps  owing  to  the  silence  of  the  public 
on  tlie  animsMJ versions  and  addresses  of  our 
judges  to  the  jury,  of  late  years,  that  the  pro- 
inuTgation  ot  principles  subversive  of  our 
lights,  has  been  carried  to  a  very  censurable 
extent."  This  passage,  connected  with 
the  paragraph  at  the  conclusion  of  the  last 
letter,  seems  to  me  to  be  the  principal  ground 
upon  which  the  attorney-general  thinks  he 
can  secure  your  verdict.  It  will,  iherefoie,  be 
necessaiT  for  me  to  examine  more  at  large, 
and  to  oiscuss  fully  the  proposition  here  laid 
clown. 

Gentlemen,  to  take  this  latter  part  first, 
which  yays — "  that  impurity  gives  boldness. 
and  it  is,  perhaps,  owing  to  the  silence  of  the 
public  un  the  ^niraadiersions  and  addresses 
of  our  judges  to  the  j>iry,  of  late  years, 
that  the  promulgation  ot  principles,  sub- 
versive of  our  rights,  ban  been  carried  to  a 
very  censurable  extent.**  Now  1  do  not  mean 
any  disrespect  to  any  of  the  judges,  but 
I  cannot  help  saying,  that  I  hope  there  is  no 
libel  in  this,  for  I  pcrfectiv  agree  with  the 
sentiment  of  the  writer.  Wave  not  all  the 
evils  of  which  we  complain,  all  the  strange 
doctrines  that  have  been  introduced  into  the 
law,  upon  tlie  subject  of  libels,  arisen  from  the 
silence  of  the  ptihlir,  in  not  animadverting  up- 
cm  the  addresses  nt  judges  to  juries  ?  I  beg  to 
recall  to  your  minds  whut  I  stated  to  you  in 
the  outset,  of  the  law  of  libels.  At  the 
time  the  doctrines  tu  which  I  allude  were 
broached,  l)cforc  the  Revolution,  it  was  neither 
wi»e  nor  safe  to  comment  on  the  conduct  of 
judges  ;  no  person  was  safe  who  did  so  ;  the 
consequence  wns  that  the  infamous  judzes  of 
those  times  went  on,  step  by  step,  tilt  they 
had  destroyed  the  liherty  of  the  press;  and 
when  the  Itcvolutiun  came,  whirii  restored  the 
li(>erty  of  the  press,  yet  it  left  the  judges 
hampered  by  the  decisions  of  those  who 
hdd  ^une  belore  thco'^aud  even  chief  justice 


Holt  WW  so  hampered  by  tbftM  d>cl8|oni^ 
which  it  was  the  object  uf  Mr.  Fox*t  bill  la 
destroy,  that  he  found  himself  obliged  to  folkiv 
the  footsteps  of  his  predeceaaon.  Now  I  will 
ask  wliether,  if  there  bad  been  a  free  picsa,  if 
writers  had  been  allowed  to  make  thorcoMi 
ments  on  the  addresses  of  judm  tpjurici  I 
ask  you  wliether  a  stop  woula  not  have  beta 
put  to  the  career  of  those  judges ;  vh^ 
ther  those  judges,  who  first  destrejed  the 
lilierty  of  the  press,  would  not  hawe* 
afraid  to  have  contiuued  their  criminal 
and  whether  the  judges  who  aueoeedi 
wotdd  not  have  given  the  subiects  of  this 
country  the  benefit  of  the  same  mode  of  trisl 
in  the  case  of  a  libel,  which  the  levoluliM 
bad  secured  to  the  people  In  all  other  catci  ? 

I  tlierefore  agree  with  the  aentimont  hen 
delivered,  and  I  contend,  that  all  the  dK« 
trines  of  which  we  complain— doctrines  vJadi 
even  our  most   constitutional  jadgea^  tha 
the  Revolution,  could  not  do  away — wcie  ow- 
ing to  the  silence  of  the  press ;  I  omiteBd, 
that  it  was  for  the  want  of  fne  animadvcoim 
and  diKUssion  on  the  conduct  of  judgm,  Ihat 
those  doctrines  rose  to  such  a  height  ss  tfaqf 
did,  and  that  if  persons  bad  not  boca  ic- 
strained  by  fear  from  commenting  upon  tbe 
conduct   of  judges,  such  doctrines    would 
never  have  been  adopted.     But  the  attor- 
ney-general mav  make  another  renssrk ;  hs 
may  say,  it  would  have  been  as  well  if  tbe  eb* 
servation  on  judge  Jefiries,  Scroggs,  and  tks 
judges  of  that  time,  had  been  oonfined  la 
them ;  he  may  say,  how  can  they  upfHj  Is 
the  present  judges  f    He  will  ask  you  this 
question,— do  you  feel  any  danger  to  your  li- 
berties from  the  doctrines   ot  the  preseot 
judges  ?     He  will  ask  you  whether  they  bavs 
not  uniformly  shown,  that  they  are  aamndi 
in  favour  of  the  justrishts  of  the  people  who 
come  before  them,  as  o?  the  prerogativesof  the 
crown  ?    I  acree  with  him  ;  but,  theiefiHVv 
I  say  that  there  is  the  more   ground   kt 
alarm,    because,    any    precedent    made  by 
*  j^g€>  who  we  know  is  actuated  by  an 
honorable  motive,  sinks  deep  into  the  mind  of 
every  man.     It  is  an  arcument  iu  favomef 
the  precedent,  though  it  soould  he  a  bad  onc^ 
that  it  cannot  be  supposed    such    a  judge 
would  sanction  a  precedent  that  was  fbsmded 
either  on  error  or  injustice.    It  would  be  said 
of  a  judge  of  such  inflexible  integrity  as  tbe 
noble  lord,  that  he  would  not  have  establisbed 
such  a  precedent,  if  it  had  not  been  wcU- 
fuunded. 

Gentlemen,  if  you  go  into  the  iDveatigstka 
of  this  subject,  you  wUl  find  that  acmie  of  the 
most  obnoxious*  doctrines  began  in  ttie  times 
of  some  of  our  best  judges— you  will  find 
that  they  so  hcean,  and  by  slow  degrees  were 
established  and  became  the  law  of  the  land; 
therefore,  the  wisest  thing  to  he  done  u  to 
watch  with  a  scrupulous  eye  the  conduct 
of  even  the  best  judges.  In  fact,  the  liettrr 
tiie  judge  is,  the  more  necessary  to  watch 
him  i  because  a  precedent  from  luch  a  judge 
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beoomet  of  more  consequenoe  in  Itsopentkm 
and  effccU.  The  precedeot  that  emanates 
trom  a  bad  iudge  is  disrecarded — any  prece- 
dent would  be  cast  aside  that  had  been  nuule 
hy  such  a  judge  as  Jeffries :  therefore,  in  my 
mind,  not  to  be  sensible  to' the  danger  of  the 
precedent  of  a  good  judge,  is  the  shoal  on 
which  you  split^for  when  you  see  a  prece- 
dent made  by  a  jud^e  whom  you  know  to  be 
a  friend  to  the  public,  and  a  rigid  supporter 
of  the  laws  and  oonstitulion  of  the  country, 
you  take  it  for  granted  thai  even  his  error  is 
right;  that  that  which  he  did  must  have  been 
done  to  promote  the  good  of  the  subjects 
while  it  is  considered  that  the  precedent  of  a 
bad  judge  comes  so  warped  and  twisted  the 
other  way,  that  it  must  have  a  tendency  to 
the  destruction  of  our  liberties  t — in  justi6ca- 
tion  of  the  error,  you  quote  the  character  of 
tliejudge  who  introduced  it  Now  this  can 
never  be  the  case,  where  the  conduct  of  a 
judee  is  the  subject  of  free  discussion. 

*rne  other  part  of  this  letter  is  that  which 
states  that  lord  Ellenborough  hu  announced 
a  bias  to  arbitrary  power;  and  that  passage 
too  is  connected  by  the  attorney- seneral  with 
a  passue  in  the  other  letter.  Now,  gentle- 
men, a  bias  to  arbitrary  power  may,  or  may 
not  be  a  crime  in  a  judge.  I  do  not  know 
that  to  say  of  a  judge,  that  he  has  a  bias  to 
arbitrary  power,  is  to  vilify  and  degrade  that 
judge,  or  to  bring  the  administration  of  jus- 
tice into  hatred  Mid  contempt. — I  remember 
the  observation  of  one  of  the  most  eloquent 
men  that  ever  lived,  upon  this  subject — I 
mean  the  late  Mr.  Burke :  when  asked  why 
he,  who  had  been  such  a  bawler  for  the  rights 
and  liberties  of  the  people — how  he,  who  nad 
beensuch  a  supporter  of  the  democratic  part 
of  the  constitution— how  he,  who  bad  talked 
of  hurling  kings  from  their  thrones — how  he, 
all  on  a  sudden,  could  so  completely  change 
his  mind  as  to  be  as  violent  in  support  of  ar- 
bitrary power,  as  ever  he  had  been  in  support 
of  lib«ty  r  The  answer  he  save  was,  that  the 
times  were  changed — ^that  his  object  was  to 
keep  the  constitution  perfect  in  all  its 
branches;  and  as  a  mother,  when  she  saw 
one  of  her  children  in  danger,  would  leave 
the  others  to  save  it,*  so  when  be  saw  one  of 
the  branches  of  the  constitution  in  danger,  he 
would  u  ithdraw  his  protection  from  the  other 
branches,  in  order  to  prevent  the  branch 
which  was  in  danser  from  being  destroyed — 
that,  finding  in  bis  younger  days,  that  the 
danger  to  the  constitution  of  this  country  was, 
from  the  too  great  increase  of  the  prerogative 
of  the  crown,  he  had  supported  the  cause  of 
democracy;  but  that  now  finding,  bv  the  pre- 
valence of  those  principles  which  had  been 
introduced  by  the  French  revolution,  that  the 
prerogative  of  the  crown  was  in  danger,  he 
clung  to  the  monarchical  part  of  the  omtitu- 
tion,  in  order  to  take  caro  that,  in  the  exu- 
berance of  liberty,  the  monarchy  did  not  suf- 
fer ;  and  that  when  he  had  brought  people 
over  fiqm  their  fiJse  and  enthnuastie  notkms 
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of  liberty  — and  when  the  deranged  and 
mad  state  of  things  had  become  composed 
and  found  their  level,  and  the  constitution 
bad  assumed  its  just  balance,  then  he  $hould 
cease  to  support  the  cause  of  what  might 
seem  arbitrary  powec* 

I  think  upon  this  suljcct  with  that  elo? 
quent  statesman,  that  when  there  is  a  run  of 
tne  prerogative  against  the  people — that 
where  undue  arts  are  used  to  procure  verdicts 
against  defendants,  menare  justified  in  clinging 
to  the  cause  of  the  people  against  the  preror 
gative ;  but  when,  on  tne  contrary,  the  pre- 
rogative is  in  danser,  and  there  is  a  necessity 
ofaeeping  down  ue  mad  notions  of  the  peo- 
ple in  favour  of  that  kind  of  liber^  whicn  is 
dangerous  and  unconstitutional— in  such  a 
case,  I  say,  that  to  assert  the  inclination  of  a 
judge  to  arbitrary  power^  is  so  far  from  being 
a  libel  upon  him,  that  it  is.  perhaps,  givins 
him  the  greatest  pnise,  which,  under  such 
circumstances,  could  be  bestowed  upon  him. 
—But  farther,  if  it  be  a  libel  on  a  person  to 
say  that  he  has  a  bias  to  arbitrary  power,  I 
am  veiy  much  afraid  it  is  a  libel  upon  us  all; 
for  we  are  so  made,  that  in  evei:v  situation  of 
life  we  cannot  look  into  ourselves^  without 
finding  that  we  have  within  us  the  seeds  of 
arbitruy  power  to  a  very  considerable  extent^ 
though  it  is  only  according  to  the  means  wa 
have  of  exercising  it,  that  we  can  show  the 
desree  in  which  we  possess  it 

If  this  passage  is  a  libel,  the  writer  must 
have  taken  it  from  the  works  of  one  of  the 
ablest  ipersons  who  ever  wrote.  About  the 
time  or  the  trial  of  Woodbll,  Uiere  was  much 
difference  of  opinion  as  to  the  conduct  of  lord 
Mansfield  on  his  summing-up  to  the  jury,  au() 
on  his  deliverins  the  opinion  of  the  Court  ia 
Westminster-hiOl ;  and  that  difference  of  opi- 
nion gave  rise  to  very  man^  publications  on 
the  subject— There  was  one  publication  of 
very  great  celebrity,  both  as  to  the  matter  of 
it,  and  the  person  who  was  the  author :  the 
title  of  it  was,  ^  Letters  to  Mr.  Almon  on  the 
subject  of  Libel ;  written  by  the  Fathes  of 
Candor.''  It  may  be  worth  while  to  show  you 
who  was  the  author  of  these  letters:  and 
when  you  find  that  lord  Mansfield  is  spoken  of 
in  the  identical  words  in  which  bit!  Ellenbo- 
rough is  spoken  of  in  this  publication,  I  an 
sure  you  will  not  thipk  that  the  writer  was 
disposed  to  libel  the  judge. — The  letters  were 
written  by  Mr.  Greaves,  a  master  in  chancery  | 
— they  were  not  immediately  ushered  to  tna 
world,  when  they  came  from  his  pen — thej 
were  written  at  the  desire  of  lord  Camden 
and  Mr.  Dunning;  and  before  they  went  to 
the  world,  they  were  corrected^  revised, 
perused,  and  settled  with  their  approbatipn. 
Now  I  am  sure  that  letters  coming  forth  with 
the  authority  of  such  persons,  you  will  be  con* 
vinced  could  not  have  been  published  %rith 
any  libellous  intention— and  I  do  ask  yon, 
that  if  you  think  a  person  of  the  description 
of  the  author  of  the  Letters  to  Mr.  Almon 
oouU  publiib  them  with  an  boHest  motivet 
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jou  will  not,  becttue  the  author  of  this 
publkatioOy  which  is  before  you,  had  not  so 
much  talent  u  the  learned  gentleman  and 
the  noble  lord  who  wrote  the  letters  to  Mr. 
Almon,take  it  for  granted  that  he  had  a  bad 
motive. 

The  passage  is  not  very  long,  and  I  will 
state  it  to  you — "  Is  it  not  moreover  possible 
that  judges  may  so  execute  their  offices  a!i  to 
raise  just  apprehensions  of  their  turning  the 
law  to  the  oppression  of  the  subject,  espe- 
cially in  crown  prosecutions  ?  and  that  their 
ways  of  compassing  this  may  affurd  justiGable 
pounds  for  animadversion,  and  for  the  con- 
trovertinj;  of  the  constitutionalncss  of  their 
adjudications?  The  remarks  of  sir  John 
Hawles  upon  several  state  trials  prior  to  the 
Revolution  were  thought  to  l>e  most  material 
and  just— theqr  were  of  great  service  at  that 
period,  have  since  been  constantly  printed  in 
the  collection  of  state  trials,  and  though  very 
severe,  are  not  deemed  any  abuse  of  tlic 
liberty  of  the  press,  but  a  tnie  use  of  it'* 
Here,  canvassing  the  doctrine  laid  down  by 
lord  Mansfield,  tnese  noble  and  learned  per- 
sons remark,  that  judges  may  so  misbehave 
themselvM,  as  to  raise  just  apprehensions  of 
their  tumine  the  law  to  the  oppression  of  the 
nibiect ;  and  that  the  laws  may  be  so  wrested 
ana  penrerted  by  judges,  as  to  render  it  very 
fittingthat  the  conduct  of  the  judges  should  fale 
the  subject  of  animadversion.  Supposinc  this 
bad  been  the  libel  of  to*day,  what  wouldbave 
been  the  language  of  the  attorney -general  ?^ 
He  would  have  said  that  it  meant  to  insinuate 
that  such  was  the  conduct  of  the  lord-ehief- 
Justice.  I  have  no  doubt  that  the  persons 
who  wrote  these  letters  did  think  that  the 
conduct  of  lord  Mansfield  ought  to  be 
watched ;  but  thev  never  thought  they  were 
degrading  that  noble  lord,  or  bringing  the  ad- 
ministration of  the  laws  into  contempt,  bv 
the  exercise  of  that  constitutional  richt,  which 
they  unquestionably  considered  they  were 
exercising. 

He  refers  vou  to  the  remarks  of  sir  John 
Hawles,  in  the  state  trials,  which  were  pub- 
lished afler  the  Revolution :  he  says,  that 
though  they  were  severe,  they  were  always 
thought  of  great  service.  What  were  they? 
^— 8ir  John  Hawles,  in  queen  Annc*s  reign 
and  king  William*s  reign,  was  solicitor-gene- 
ral. Will  it  therefore  be  said,  that  because 
he  was  solicitor-general,  that  it  was  no  libel 
in  him  to  write  what  he  has  written,  but  that 
if  any  other  person  prestimcs  to  write  the 
same  matter,  it  shall  be  a  libel  in  him,  because 
he  has  not  the  rank  and  diguity  of  the  attorney 
or  solicitor-eencral  ?  Gentlemen,  the  remarks 
uf  sir  John  Hawles  on  thccasesofConingsmark 
and  Fitzharris  are  in  the  state  trials*  :  he 
does  not  merely  call  it  a  job,  but  an  iniquitous 
one.  There  was  also  the  case  of  the  King 
against  Colledge,f  who  had  been  indicted  for 
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treason,  in  writing  a  libel  upon  %  judn— thai 
indictment  was  bad.  They  hsid  also  tried 
Fitzharris,  who  had  lieen  found  guilty  and  exe- 
cuted. They  had  indicted  Coningsnark;  and 
the  grand  jury,  probably  thinking  the  |*unish- 
ment  was  too  great  for  the  offence,  threw  out 
the  bill  against  Colledge ;  they  went  to  Os- 
ford,  and  there  got  the  indictment  found  be* 
hind  his  back.  In  that  state  of  things  the 
attornev-general  took  possession  of  his  |»aper», 
kept  all  tliose  that  were  in  his  favour  aod 
made  for  him,  and  rave  him  back  those  Ihit 
were  against  him.  lie  applied  for  libertjr  to 
have  a  counsel,  which  was  refused  \am. 
Upon  which  sir  John  Hawles  said,  that  the 
reason  he  was  refused  was,  that  chief-jusltcc 
North  said  he  was  his  counsel  himself,— upon 
which  sir  John  Hawles  made  this  remare— 
'*  that  the  counsel  had  deserted  the  cause  uf 
his  poor  client,  the  prisoner,  in  order  to  serve 
the  cause  of  his  rich  client,  the  king:''  he 
gives  us  to  understand  that  the  prisoner  wis 
tried  on  a  false  indictment — that  the  ofleoce 
did  not  amount  to  treason ;  and  he  says,  thai 
the  judge's  summing-up  to  the  jury  was  such 
as  to  induce  a  belief  that  he  bad  accepted  s 
bribe.* 

I  have  only  mentbned  part  of  the  letters  1o 
which  lord  Camden  gives  his  sanction.  It 
cannot  be  said  that  these  judges  were  dead^ 
and  therefore  might  be  spoken  of  with  free- 
dom ;  for  strange  would  be  the  situation  of 
the  people,  if  only  when  the  mischief  has  bees 
done,  you  may  then  hold  it  forth  to  the  peh- 
lic ;  tnit  you  may  not  call  forth  men*s  atlcn- 
tion,  you  may  not^ive  the  alarm  while  jw 
think  the  mischietis  going  on.  You  most 
not  do  any  thing  to  stop  the  evil,  but  vou 
must  wait,  and  suffer  all  the  injurious  eff^k 
of  it.  You  must  feel  the  consequence  of  all 
the  inconveniences  produced  by  it,  and  then, 
and  not  till  then,  yuu  have  a  right  to  com- 
plain. This  is  not  law — it  cannot  be  law,  for 
It  is  not  sense,  and  you  will  not  sanction  it 

The  authors  of  the  letter  to  Mr.  AIoxm 
having  stated  the  doctrine  that  judges 
might  so  exercise  their  offices  as  to  turn 
the  law  to  oppression,  proceed  in  this  manner: 
— "  Where  what  I  do  does  not  in  fact  interrupt 
or  disturb  the  proceedings  of  a  court,  I  will 
den;f  the  legality  of  its  power  to  attack  me. 
No  judge  has  a  right  by  that  term  to  shut  my 
mouth,  or  to  prevent  my  pen  from  censuring 
what  I  think  erroneous  in  his  distribution 
of  public  justice."  Now  I  ask  you,  can 
you  in  this  alleged  libel  find  any  motive 
other  than  a  wish  to  censure  what  appeared 
to  the  writer  (whether  erroneously  or  not, 
does  not  si^nif;^)  to  be  wrong  in  the  distribu- 
tion of  public  justice  \ — If  the  whole  uf  tbe 
matter  points  to  that  end  and  object,  you  are 
not  to  condemn  it  on  account  of  the  waraitU 
of  particular  expressions  which  you  may  nod 
here  and  there.  I  have  the  authority  ot'iny 
Icanird  friend,  the  attorney-general,  lor  saying 
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that  it  is  the  fight  of  every  En^lishmao,  and 
that  it  may  be  of  essential  service  to  the  coun- 
try to  canvass  the  pruceedings  of  courts  of 
justice,  provided  it  is  done  in  a  fsur,. decent, 
and  respectful  manner.  Now,  I  dare  say 
that  the  attorney- general  might  take  this 
letter,  addressed  U>  Mr.  Almon,  and  might 
turn  it  into  such  a  censure  of  the  judge  to 
whom  it  relates,  that  a  jury  might  be  called 
upon  to  consider  it  as  libellous. 

Tlie  tetter  to  Mr.  Almon  then  proceeds : 
— ^*  At  the  same  time  no  roan  reverences 
the  present  set  of  judges  more  than  mvself, 
sincerely  believing  that  few  periods  of  time 
have  produced  men  of  more  science  upon  the 
Bench,  of  more  integrity  or  understanding, 
insomuch  that  it  would  be  difficult  to  make  a 
change  for  the  better,  unless  you  could  pick 
out  another  Yates  from  the  bar.''    The  aU 
tomey-ffeneral  might  make  out  that  to  be  a 
libel,  if  he  were  to  comment  upon  it  in  the 
way  he  has  done  with  respect  to  the  publica- 
tion attributed  to  the  defendants ;  for  there 
certainly  was  a  great  difibrence  between  the 
characters   of  lord    Mansfield  and  of  Mr. 
Justice  Yates.  *   The  attorney-general  might 
say  that  the  passaee  was  meant  to   hold 
^th  the  one  as  an  object  of  approbation  and 
admiration,  and  the  other  as  an  object  of  con- 
tempt.   He  might  say,  that  though  it  ap- 
peared to  be  a  compliment,  yet  underhand- 
ediy,  it  was  meant  as  a  censure.    Gentlemen, 
the  letter  I  am  statins  to  you,  goes  on  to  say 
— *'  I  honor  their  offices  as  the  most  bene- 
ficial to  a  free  state,  and  therefore  think  they 
should  be,  if  they  are  not,  rendered  worthy 
the  acceptance  of  the  first  men  of  the  pro- 
fession.   Nevertheless.  I  will  never  subscribe 
to  the  putting  them  above  the  inspection  of 
their  country.^    Is  not  this  iust  the  lanpiage 
of  the  letter  contained  in  the  present  mfor- 
mation,  and  which  is  made  the  subject  of  a 
charge  of  libel?— I  repeat  it  to  you,  that  un- 
less the  attorney-general  lays  down  precise 
rules  as  to  what  shall  be  deemed  libellous 
and  what  shall  not,  where  is  the  man  in  his 
senses  who  will  step  forward  and  venture  to 
make  any  comments  upon  the  proceedings  of 
courts  of  justice? — In  my  opmion,  if  you 
were  to  find  the  defendants  guilty,  the  effect 
of  such  a  verdict  would  be  to  put  the  judges 
completely  above  the  power  of  the  people  of 
this  country,  to  call  them  to  an;r  account  for 
even  the  most  flagrant  acts  of  injustice. 

The  letter  goes  on : — **  Power  and  authority, 
without  check,  may  induce  men  of  honor 
to  be  more  arbitrary  than  they  should  be; 
and  I  can  easily  imagine  tluit  very  extraordhuury 
men  mav  be  possessed  of  prerogative  and  aris- 
tOcratical  notions,  which  may  be  extremely 
pernicious  to  such  a  common-wealth  as  ours. 
If  they  can  introduce  and  establish  for  law 

*  ride%  Woodfidl's  Junius,  165,  note;  and 
the  Debate  in  the  Ilonse  of  Commons  on  the 
Administration  of  Criminal  Justice,  16  New 
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their  own  ways  of  thinkina,  by  solemn  judg- 
ments from  the  bench,  the  mostdan^rous 
dicta  ma^,  when  secure  from  the  revision  of 
the  public,  become,  by  time,  respectable  and 
venerable,  and  be  hereafUr  alleeed  as  pre- 
cedents and  the  real  established  law  of  the 
realm.''  Now  I  do  not  think  it  is  nossible  to 
find  any  writing  more  consUtutionai  tlian  this 
which  I  have  stated  to  you.  I  am  sure,  thai 
although  I  have  mentioned  to  ;^ou  the  names 
of  the  persons  who  ushered  this  publication 
into  the  world,  the  strong  souna  sense  of 
every  man  who  values  the  rights  of  his  fd* 
low  subjects  and  the  constitutional  privileges 
of  his  country,  would  even,  without  the  men- 
tion of  those  authorities,  convince  him  of 
the  truth  of  the*  doctrines  it  contains,  and 
tliat  the  bare  statement  of  those  doctrines, 
would  of  themselves  produce  their  due  effect 
upon  his  mind. 

Now  I  beg  leave  to  observe,  that  all  that  is 
stated  here,  is  in  a  letter  commenting  on 
the  conduct  of  lord  Mansfield  and  the  other 
judges  in  the  Court  of  King's-Bench  i — there 
is  no  doubt  about  that:  when  the  writer  says 
that  extraordinary  persons  may  have  aristo- 
cratical  notions,  Usere  can  be  no  doubt  that 
lord  Mansfield  was  the  person  alluded  to. 
He  was  accused  of  it  in  parliament  and  in 
the  Court  of  Kine's-Bencn ;  and  there  waa 
not  a  newspaper  of  the  day  that  did  not  attri- 
bute such  sentiments  and  doctrines  to  him. 
Nay,  so  generally  did  this  opinion  of  him 

Erevail,  that  Jumus  begins  his  letter  to  him, 
y  saying  that  his  lordship  had  originallj 
been  a  fnend  to  the  Pretender,  and  that  ho 
had  shown  his  gratitude  to  him,  ^  quotings 
on  every  occasion,  the  authority  of^ Justinian 
in  the  court  over  which  he  presided;  and  1^ 
uniformly  endeavourine  to  introduce  the  prii^ 
ciples  and  practice  of  m  civil  law,  instead  of 
the  common  law.  That  was  the  constant  lan- 
ffuan  of  the  da;f,  and  therefore  it  cannot  be 
douDted  that  this  letter  was  meant  to  allude 
to  the  conduct  and  decisions  of  lord  Blans- 
field. 

You  observe  how  the  letter  is  couched. 
It  does  not  immediately  attack  the  character 
of  lord  Mansfield;  but  the  writer  savs  that 
persons  of  extraordinary  mind  may  be  led 
away  by  their  particular  notions;  and  we 
know  that  no  man  can  help  his  notions, 
be  they  what  they  may— and  he,  thereforok 
in  order  to  prevent  the  improper  notions  and 
doctrines  or  a  judge  being  earned  into  efiect^ 
and  becoming  precedent,  wishes  to  keep 
them  in  chMkby  the  operation  of  a  free  press, 
and  that  thek  doctrines  and  decisions  may  be 
the  subject  of  firee  and  iropn^  examinatkm 
— that,  however  they  may  flatter  themselves 
with  impunity,  they  shall  not  escape  by  haii* 
ing  told  the  public  th^  may  not  fairly  discuss 
what  passes  in  a  court  of  justice. 

The  publication,  signed  "  A  Seaman,*'  which 
is  the  subject  of  this  prosecution,  proceeds 
to  argue  on  the  case  to  which  it  was  referrins. 
I  need  not  read  the  argument  to  you  at  lengtn. 
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You  will  recollect  thai  it  compsret  an  Eut- 
India  captain  to  **  one  of  the  trtekttekuyta  on 
the  canals  in  Hollaodaod  Flanders,  the  skip- 
pers of  which  furnish  meat  and  drink  at  slated, 
not  arbitraiy  prices,  to  their  respective  paa- 
aengeri.     The    Dutchmen     do    not    give 
any  goodwill    for   the  command  entrusted 
to  them;  but  the  skippers  of  our  Enslish 
passage  vessels  to  and  from  India,  give  from 
8  to  10,000/.  some  say  12,000/.  good-will--of 
course  this  enormous  sum,  and  no  doubt  with 
enormous  interest,  must  be  reimbursed  to 
them — and  how  is  it  reimbursed  ? — bj  carry- 
ing like  stage-coaches,  parcels  and  passengers, 
by  ^r  trade,  and  by  smuggling,**  and  then 
the  conclusion  he  draws  is,  that  this  person 
not  having  been  treated  with  civilitv,  out  on 
the  contrary,  with  grut  cruelly  and  oppres- 
aion,  was  therefore  entitled  to  large  damans, 
and  that  the  Court  did  not  award  them  to  him. 
Then  he  goes  on  to  say— that  *'  lord  Ellen- 
borough  seems  to  think  very  lightly  of  an  Eng- 
lishman beine  confined  several  hours  in  irons 
by  the  impuuent  mandate  of  a  man  hired  to 
behave  civil  to  the  person  whom  he  insults 
and  degrades."    I  really  do  not  know  (and  it 
has  very  little  relation  to   this  case)  whe- 
ther lord  Ellcnborough   dues,  or  does  not 
liiink  lightly  of  an  Englishman's  being  con- 
fined in   irons;  but  this  I  know,  that  it  is 
evident  the  attomey-ceneral  does  think  lijghtly 
of  an  Englishman's  being  put  in  irons,  for,  in 
the  course  of  his  speech,  tie  says  that  this 
gentleman  was  put  in  irons  all  night,  bnU  he 
moi  tulyected  to  no  particular  ineomvenknee  f  * 
Now  I  should  be  glad  to  know  what  greater 
inconvenience  an  £ndishman,  or  a  man  of 
any  country  can  be  suDJccted  to,  than  when 
he  is  on  board  a  vessel,  for  his  passage  in 
which  he  has  paid  a  large  sum  of  money,  and 
has  got  his  daughter  with    him,   a  tender 
female  of  the  age  of  eight  years,  that  she 
should    sec    her   parent    so   ignominiously 
treated ;   that  instead  of  his  being  in  the 
Cabin  with  her,  where  he  ought  to  have  been 
afTordiog  her  his  protection,  she  should  see 
him  kept  all  night  in  irons  like  a  common 
felon!    I  abk  you,  gentlemen,  whether  the 
bare  statement  of  such  a  circumstance  as  this 
was  not  more  than  sufficient  to  rouse  the  in- 
dignation of  a  man    feeling  infinitely  less 
warmly  upon  the  subject  than  this  writer  ap- 
pears to  have  felt  ? 


said  all  that  applies  to  It ;— for  OBO  expresaioa 
of  this  kind  you  are  not  to  convict  the  writer 
of  an  intention  to  vilify  and  bring  into  con- 
tempt the  administration  of  the  lawa.  Let  os 
strip  the  publication  of  thia  sentence— it 
would  then  stand  merely  that  the  author  has 
described  bis  conceptions  of  the  feeling  of 
the  father  and  the  daughter  :  and  then  it 
must  appear  to  you,  that  the  ezmssioa 
amounts  merely  to  this,  that  lord  Ellen- 
borougb,  by  the  manner  in  which  he  aummcd- 
up  the  evidence,  did  not  evince  that  scnvbilitj 
and  feeline  which  the  writer  thought  U-  had 
a  right  to  have  eipected  from  htoi. 

Now  turn  that  sentence  about  the  father 
and  the  son  into  common  language,  and  it 
will  amount  to  nothing  more  than  a  dippant 
mode  of  treating  the  subject  —  an  hasty  ei- 
pression,  perhaps  meaning  nothing — ^at  least 
you  can  make  no  other  sense  of  it  than  that 
It  meant  to  convey,  that  lord  Ellenborouch 
had  not  shown  that  sensibility  which  raipit 
have  been  expected  from  a  person  of  his  Im- 
ship*s  well-known  character  and  dispositwn. 
Now  that  is  the  head  and  front  of  our  offiend- 
ing,  aiMl  you  cannot  from  that  eaprcssion, 
arising  from  what  went  before,  and  from  the 
writer  feeling  in  the  way  he  did,  and  having 
drawn  his  conclusion  that  a  person  lo 
Slimming  up  to  the  jury  did  not  show  a  suffi- 
cient degree  of  sensibility — I  aay  you  cannot, 
from  that  expression,  convict  the  defeudaot 
of  a  design  to  bring  the  administration  of  the 
laws  of  his  country  into  contempt.  I  do  uot 
say  that  the  conduuon  the  writer  haa  drawn 
is  my  conclusion.    I  am  far  from  saying  so. 

The  writer  then  soes  on  with  arguing  tbe 
cue.  He  says,  "  If  the  passenger  luuT  be- 
haved ill,  which  does  not  appear,  I  doubt 
whether  the  captain  could  legally  forbid  bin 
to  walk  in  any  open,  or  public  part  of  the 
vessel;  and  his  doing  this  was  an  anront  whidi 
would  have  authonzed  the  offended  person 
to  have  chastised  him  the  first  opportunity  be 
met  him  on  shore.**  This  is  the  espreuion 
which  excited  the  indignation  of  the  attoron- 
general— he  asked,  where  the  law  coukibe 
found  for  such  a  conduct  as  this  writer  says 
theoffeoded  party  would  have  been  authorized 
in  adopting  ?  I  answer,  that  there  is  no  such 
law — I  do  not  say  that  he  would  have  been 
authorized  by  law— but  I  do  say,  that  by  tbe 
rules  of  honour,  as  they  are  generally  uixier- 


Now,  gentlemen,  to  address  a  few  words  to    stood  and  acted  upon,  he  would  have  been  jus- 


you  with  respect  to  the  expression  which  the 
attorney -general  has  so  much  dwelt  upon:  the 
writer  says — ^*»  liord  Ellenborough  feels  no» 
thin^  for  the  wounded  sensibility  of  a  female, 
the  (laughter  of  the  injured  party — I  suppose 
his  lordship  is  not  a  father — I  should  almost 
question  his  ever  having  been  a  son,  if  there 
had  been  any  other  mode  ofhis  coming  into  ex- 
istence." I  do  not  stand  here  to  defend  such 
an  expression ;  it  is  certainly  a  very  flippant 
expression ;  but  when  I  huve  said  that,  I  have 

*  Videf.  1928,  and  the  Attorney-General's 
Reply  in/ri. 


tified,  after  the  treatment  he  had  received,  if 
upon  meeting  the  captain  on  shore,  he  had 
caned  him.  Now  that  is  the  whole  meaning 
of  the  sentence— I  defy  you  togiveitany  other 
meaning — the  idea  of  the  writer  with  respect 
to  the  affront  and  indignity  offered  to  this 
gentleman,  is  the  reason  why  he  con- 
ceives the  jury  ought  to  have  given  heavy 
damages.  Then  he  says  that,  after  such  an 
affront  as  this,  '*  to  order  him  to  the  spot 
whence  he  had  excluded  him,  was  insolent 
and  tyrannical,  and  it  much  grieves  me  to 
find  a  conduct  so  flagitious,  even  palliated 
by  the  lord-chicf-jubtice  of  England.^ 


1981] 


and  Hemy  While  far  Libdi. 
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These  tra  the  onW  letten  that  relate  to  the 
conduct  of  lord  Kllenborough  as  lord  cliief 
justice.    The  other  letter  is  Mdrcssed  to  lord 
EHenborough  as  a  peer  of  parliament ;  and 
though  the  attoraey-geoeml  may  sav  that  the 
one  nlustrates  the  other,  yet  I  think  you  are 
bound  to  make  a  distinction  between  them. 
It  seems  to  me,  that  the  fair  way  of  consider- 
ing this  letter  is,  to  consider  what  was  the 
object  of  the  person  writing  it,  and  I  am 
jfretty  confident  that  when  you  come  to  read 
It  over,  you  will  not  be  able  to  forbear  com- 
ing   to    this   conclusion,   that    the    writer 
had  his  feelinp  much  eicited  by  what  had 
been  done  with   renrd  to  the   person  to 
whom '  it  relates,  and  that  his  object  was  to 
explain  his  reasons  for  the  feelings  by  which 
he  was  actuated,  and  to  endeavour  to  excite 
his  lordship*8  compassion,  by  showing  what 
bad  been  the  effect  of  his  conduct  in  the  par- 
ticular instance;    that  his    lordship  might 
be  induced  to  correct  upon  some  future  occa- 
sion the  error  which  he  supposed  him  to  Inve 
committed  with  respect  to  the  case  of  Mr. 


hardship  of  the  defendant's  situation,  and  on 
the  extrajudicial  proceedings  which  nave  dis* 
tinguished  the  present  case.    Hermit  me  to 
detain  your  lordship  with  a  few  preliminary 
observations  on  what  I  conceive  to  be  the  law 
of  England,  as  applicable  to  the  law  of  libels, 
and  what  appears  to  mc  to  be  the  just  rights 
and  constitutional  privileges  of  every  British 
subject  I  am  not  versed  m  the  intricate  sub- 
tleties of  legal  reasoning,  nor  the  abstruse  and 
technical  terms  of  the  profession ;  should  I 
therefore  prove  incorrect  In  my  statement,  or' 
erroneous  in  my  conclusion,  your  lordship  wilf 
scarcely  impute  to  me  either  sinister  or  illegal 
motives,  but  freely  acquit  me  of  any  inten- 
tion  to   misrepresent  or    mislead. ''—HerOi^ 
gentlemen,  you  see  that  at  the  very  outset 
he  states  his  deficiency  of  legal  learning,  he 
lays  in  his  claim  not  to  be  misrepresented, 
and  he  states  that  he  does  not  wish  either 
to  mislead  the  public,  or  offend  his  lordship. 
^  He  then  proceeds  to  state  what  he  con- 
siders to  be  the  law,  and  he  takes  a  distinc- 
tion between  criminal  and  civil  prosecutions ; 


Dickie.  I  think  that  was  evidently  his  motive ;    you  may  remember  that  the  attorney-general 


and  when  yon  see  the  trouble  be  takes,  and 
the  anxiety  he  feeh,  in  order  to  give  effect  to 
those  feelings  which  urged  him  to  address  the 
noble  lord,  I  think  that^  for  one  or  two  ex- 
pressions, you  will  hardly  consign  him  over 
to  a  severe  punishment,  when  the  general 
scope  and  tendency  of  the  letter  will  not  war- 
rant it. 

I  shall  now  state  to  vou  the  letter  which 
relates  to  the  case  of  Mr.  Dickie.  It  is 
stibtcribed  as  the  first  had  been  with  the 
signature  of  Junius.  The  letter  thus  begins 
-^'*  My  lord  ;— The  letter  which  I  lately 
addressed  to  your  lordship,  was  upon  a  suli- 
ject  deeply  interesting  to  the  feelings  of  every 
individual,  and  important  to  the  community 
at  large.  I  have  reason  to  believe  that  it  was 
not  oeemed  unworthv  of  jrour  attention,  and 
that  the  principles  wtiich  it  endeavoured  to 
inculcate,  have  not  been  disregarded  or  des- 
pised.''— It  does  not  look  much  like  the  course 
am]  conduct  of  a  libeller,  that  having  writ- 
ten one  letter  in  which  he  promises  another, 
he  should  come  again  to  the  discussion  of 

- »  a  •        _  •     •      »  1  • »  • « •  rf* 


said  he  was  wrong  in  the  law  he  laiadown, 
when  he  stated  that  a  plaintiff*  was  entitled  to 
damages  only  where  there  was  a  particular 
injury.  Now,  gentlemen,  if  a  man  brings  an 
action  and  states  special  damages,  unless  he 

K roves  special  damages,  the  mere  libel  upon 
is  character  will  not  authorise  the  jury  to 
give  him  damages ;  therefore,  you  see  that 
the  error  into  which  this  writer  has  fallen, 
and  which  the  attorney -general  imputes  to 
him,  is  merely  that  he  is  mistaken  with  re- 
eard  to  the  effect  of  a  common  declaration 
lor  a  libel,  and  a  declaration  charmng  spe- 
cial damages ;  but,  whether  what  he  states 
was  law  or  not,  if  he  conceived  it  to  be  law, 
and  argued  upon  it  as  such,  it  is  sufficient  to 
exculpate  him  from  any  bad  intention,  and  to 
show  that  he  could  not  mean  to  libel  lord 
Ellenborough.    He  clears  his  way  by  stating 
what  he  conceives  to  be  the  principles  of 
the  law,  and  he  confines  himseli  to  the  dis- 
cussion. 

Having  eone  through  this  part  of  the  let- 
ter and  other  matters,  which,  down  to  the 


the  subject,  and  introduce  it  with  a  preface    end  of  the  second  column,  amount  merely  to 


or  exordium  evidently  showing  that  he  was 
not  conscious  his  former  letter  had  given  any 
offence. 

It  does  seem  to  me  most  evidently  to  have 
been  his  object  and  intention  to  convey  by 
this  letter  the  idea  that  he  was  not  disposed 
to  liK>el  the  lord  chief  justice,  and  was  so  far 
from  imagining  he  had  libelled  him  in  the 
former  letter,  that  he  considered  the  argu- 
ments he  had  ur^  had  produced  some  effect 
on  the  mind  of  his  lordship.  He  gives  a  short 
account  or  histofy  of  the  cause  between  Mr. 
Aris  and  Mr.  Dickie ;  and  after  stating  some- 
thing about  Mr.  Aris,  which  it  is  unnecessary 
for  me  to  repeat,  he  goes  on  to  say,  "  But 
your  lordship  will,  I  tnist,  excuse  me  for  ez^ 
patiating  a  little  00  the  peculiar  novelty  and 

VOL.  XXX. 


an  apology  for  introducing  the  subject  to  his 
lordship ;  after  entreating  that  he  may  not 
be  misrepresented,  and  af&r  stating  the  ver- 
dict for  700/.,  he  says,  **  Surely,  my  lord, 
Klitical  prejudices  and  party  feelings  could 
vc  had  no  share  in  the  verdict  they  gave. 
I  hope  not.  I  impute  no  intentional  error 
to  the  individuals  impanelled  on  this  trial ; 
but  juries  are  men,  and  I  must  therefore  ex- 
cuse them  for  frailties  incidental  to  human 
nature,  since  I  cannot  justify  them  on  the 
score  either  of  liberality  or  discernment." — ^Is 
there  any  thing  here  that  looks  like  a  libel? 
—That  Juries  are  liable  to  err — that  juries 
are  liable  to  give  verv  wrong  verdicts,  there 
is  no  person  who  will  venture  to  deny ;  hut 
in  this  case  the  writer,  instead  of  attacking 
4N 
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the  vcnlicl  nf  thr  jury,  iinpro|»cr  as  he  con-  r  things  continue  in  confinemeat  penoos  who 
sidcrcil  it,  witii  any  terms  of  rcproiich,  says,  I  were  in  custody  for  damages  awarded  sgaiut 
lie  hupob  it  dill  not  proceed   from  poUiicul ;  them  for  defamation.    Ilwas  a  clause  in&erttd 


prejudices  or  parly  feehng^ ; — lie  attributes  I  at  the  instance  uf  the  noble  lun) ;  for,  ihou^ 
it  to  the  ordinary  failings  of  human  nature. «  it  was  a  clause  which  had  been  inserted  lo 
Why,  gentlemen,  if  a  person  should  cau- 1  preceding' Insolvent  acts,  it  bad  not  bcea 
tiflu^ly  endeavour  so  to  speak  of  the  verdict  of '  originally -incurporated  into  the  bill  tiico 
a  jury,  that  no  man  should  conceive  he  meant !  under  the  cunsidcraliun  of  parliamcuL  Toe 
to  cast  any  rejection  upon  it,  it  would  be !  operation  of  the  clause,  at  least  that  part  <^ 
precisely  in  the  bnguage  this  writer  uses. ,  it  which  related  to  i>crsuns  under  coufinemenl 
You  find  him  most  anxious  to  search  out  and  .  for  defamation,  uf  course  applied  tu  the  case 
explore  a  justifiable  motive  fur  what  he  con- 1  of  Mr.  Dickie;  but  it  so  happened  (and  tt 
ceivcd  so  inconsistent  with  the  justice  of  the  was  somewhat  extraordinary)  that  Mr.  Dickk 
case.  was  the  only  one  who  camu  witbin  its  opcn- 

Thc  letter  then  proceeds  in  these  words, —  tion— he  was  the  only  persoo  in  custody  fu 
**  Tor  nearly  tliree  years  ha  I  this  unfortunate  damages  for  slander  f— and  be,  you  wUl  re- 
man lau)*uishcd  and  wa>ted  his  health  and    collect,   was  in  custody  for  slandering  Mr. 


strength  in  confinement,  when  a  noble  and 
palrbtic  statesman  stepped  forward,  and  a 
nill  was  introduced  into  parliament  fur  the 
relief  of  insolvent  debtors;  its  humanity  was 
unquestioned,  its  policy  antl  expedience  were 
generally  admitted  (your  lordship  excepted), 
and  it  liod  nearly  received  the  tinal  sanction 
of  that  branch  of  the  legislature  of  which 
you  are  a  member,  when  you  suddenly  and 
unexpectedly  started  up  in  your  place,  and 
proposed  the  insertion  of  a  clauEc,  which 
was  readily,  too  rcadilv  adopted,  refusing  the 
benefit  of  tliis  act  to  ail  those  wlio  were  con- 
fined upon  an  action  fur  defamation  !  It  is 
difficult  to  conceive  an  adequate  motive  for 


Aris,  the  governor  of  the  Cold- Batb-FJeldi 
prison : — therefore,  you  sec  clearly  what  tlw 
object  of  this  writer  is — he  compares  wha 
he  conceives  the  unreasonable  severity  which 
was  exercised  towards  Mr.  Dickie  with  tU 
want  of  what  appeared  to  him  a  neccsuiy 
degree  of  severity  against  the  defendiiut  i& 
the  case  of  lloyce  and  Uayliffe,  aad  he  is  a 
a  loss  to  account  for  the  reason  why  the  lord- 
chief-justice  should  bear  so  liard  uo  Mr. 
Dickie,  and  press  with  so  lenient  a  luad 
upon  captain  Uayliffe. 

That  is  the  fair  way  of  putting  the  argu- 
ment, lie  states  that  he  is  not  a  lawyer, 
and  docs  not  understand  the   intricate  sub- 


this  new  and  unprecedented  regulation,  I  do  _  ticties  of  legal  reasoning,  and  lie  i»  tbercfo.'c 

not  say  (and  heaven  forbid  1  should  beli«rve)  ,  at  a  bsb  tu  find  out  the  reason  for  treatm; 

t)iat  it  was  with  a  particular  reference  tu  the    Dickie  »o  harshly  and  captain    Bayhlfc  so 

individual  ca<ic  of  Dickie,  that  you  proposed  ■  favourably.    He  does  not  say  that  it  was  lur 

this  obnoxious  amendmtnt;    but  1  <iu  <ay, '  the  pnriHisc  of  mccling  the  case  of  Dickie 

that  it  conip!(-!i'Iy  iifuduinl  ihc  cticrt  of  de-    that  ttiisd.m.se  was  inlimhiccd  ;   ixi  fact  how 

privini:  him  of  ail  hope  uf  hituro  i'oii*>iiKitiiiiY,  ;  nnild  ht  s  <>  so  f     \\v.  was  doubtless  scnsitic 

andot  doumin^  him  locnilhi<«d.iy<iii  a  ^:iul  ;    that,    in  ui!  pijbahiiily,   lord    Kllenhoroo^h 

youare  thf.Ti-tui--,  il  notdt'oit;ne(ily,a(li-a»tac-  >  did  nut  kiwp.v  Mr.  DiLkie,    and  tlierefore  UiC 

cidcntdliy,  the  silr,  as  wolla<«  uriiriiKil  rau«c  ()f  ,  writer  f.As  tiiat  he  does  not  ksiuw  wLcihcr 

his  cruel  df'lcntion."    'ILi^  par.mr.t|ili  tiilluw^    the  caM-  it    Mr.  Dickie  was  in  the  coulini- 

tliat  which   I   read  allnholin^  the  vinhctof-  plalion  ot    Lis  iiiind  at  the  time  he  prop«.«e.i 

the  jury  to  their  frailties  as  men  li-iMe  tu  the  ,  ihc  c-Iavi*'i>.      Now   I   think,    if   lord    Lilcn- 

lufiruiiliis  of  human  nature,  hcs]ieukinL;  at  ■  horuu^h  dixl  require  any  a|K>lugy   fruro  tU 

the  same  timv  a  lilth*  indulgence  for   the  '  wriu-r  of  tliis  Utlcr,  he  does  not  require  ur.c 

manner  in  whii!)  he  ^lluuld  ar^ue  thr  c:i«r.    from  me,  tlir  thing  itseU  ^hows  what  Jc-eJ 

>Vh3t  wjh  the  rase  f     It  is  not  drmed  by  the  j  K.llcnLorou^liS  mcaniDg  was — it  shows  th^i 

atlorncy.gcncral.     An  actiiiu  wa*»  hruu;;hl  by    thera-^e  «»l  Mr.  Ditkie  never  could  have  hctu 

Mr.  Ans  a^aiii^'t  Mr.   l)tcki<-,   tor  a  '•landi.-r    an  object  ut   \\\>  thoughts  at  liic  time  he  pro- 

iipun   his  characlrr.     '1  he   lurd-chii't-j\i>lirc    po*«cd  the  rlau>r. 

had  suiunied  up  the  evidi-nce,  recommeni!-  With  r<'^)>c(  I  to  the  case  of  r»ovce  and 
ing  Lonsiderahlu  dania;:es  ai;ain»t  the  det'en-  '  na\liH'e,  wttsih  was  an  artion  in  the'courlvf 
'  dant.  'Ihc  jury  gave  run«>i(icr.ihlo  damugi-s  ;  '  KJng's.btnc'',  and  hi  winch,  iipou  the  t'«i- 
the  defendant  was  unahlc  to  pay  them,  and  dcncc,  the  jm«!l.o  was  lo  give  hib  opinion  tn 
consequently  he  was  s-tiil  to  i;aol.  ^^OlIH'  the  jury,  u  a;>{iear3  that  he  ailvi^ed  them  to 
time  alter  lUis  an  insolvent  hill  was  bionstit  hold  the  scaler  of  justice  even  between  ti.r 
into  pariiamcnt.  I  pnn  onr  of  'the  rcadinys  parlies,  and  nul  to  give  damages  lo  the  piain- 
of  this  hill,  the  lurd-cliief-iu-^licc  propt-Md  uif,  if  they  ihuiighl  the  plainlifi'had  behavtd 
a  clause — not  (I  admit)  tn  (oi.fuio  ♦ui  liic  per-  improperly;  because,  in  that  case,  it  would 
soils  who  wrro  i.\  ni-tudx  lur  llir  daniai:cs  liave  been  tu  have  given  him  a  rcmuncralioa 
pvcii  f»>r  ciiujinal  conversation  with  a  i«!aiii-  he  did  not  dt>erve,  and  to  have  taken  money 
tiilV  witf, «  r  tur  the  reduction  if  hibdaughlcr.  improperly  ovii  of  the  pocket  of  ihedefcndar.l. 
or  for  any  iiialiciou.-.  injury— hut,  sinij«ly  to  — Apain,'l  admit,  v\  it h  respect  to  the  letter 
excU:«lt  tliein  frum  ihu  l.rnefit  of  thai  act ;  upon  the  ca^e  of  Mr.  Dickie,  that,  when 
ui.il  lit  (.litci  UiL  clause  did,  aniung    other  .  hi>  lord>hjp  caiiic  lo  bct  this  lusolvent-bul, 
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mad  obserrH  the  cltuse  which  had  always 
been  idtroduccd  into  similar  bills  omitted  in 
this  instance,  he  might  naturally  have  said, 
**  What  is  the  reason  of  the  omission  of  such 
a  clause  ?  What  is  the  object  of  the  act  ?  It 
is  to  relieve  those  who  are,  from  distress  and 
losses  in  trade,  under  confinement.  It  is  to 
relieve  those  who  have  not  disgraced  them- 
selves by  any  dishonorable  act  It  i^,  that 
such  honorable  persons  shall  not  continue  in 
caol  if  they  are  not  able  to  pay  their  debts, 
but  that  they  shall  be  discharged ;  but  the 
act  ought  not  to  extend  to  those  who  arc  in 
confinement  for  the  consequences  of  a  con- 
duct which  is  deliberately  malicious.  If  a 
man  has  debauched  the  wife  of  another,  or 
seduced  his  daughter,  or  maliciously  taken 
away  his  character,  such  a  person  is  not 
within  the  principle  of  the  relief  to  be  granted ; 
and,  however  probable  it  may  be  that  his 
confinement  may  be  of  long  endurance,  yet, 
as  the  injury  that  he  has  committed  agamst 
another  is  serious,  and  as  the  malice  he  has 
evinced  is  great,  it  is  fit  that,  if  he  cannot 
nay  in  his  purse,  he  should  pay  in  his  person." 
I  am  convinced  that  such  was  the  object  of 
the  noble  lord,  ajid  that  such  was  the  mode 
of  reasoning  within  his  own  breast  when  he 
proposed  the  adoption  of  this  clause  to  the 
legislature ;  but  I  am  persuaded,  that,  if  a 
similar  act  were  now  to  be  introduced  into 
parliament,  such  would  not  be  the  conduct  of 
lord  Kllenborough ;  for,  though  he  might  still 
approve  the  principle  u|ion  which  he  had  be- 
fore acted,  yet  I  think  he  would  cautiously 
avoid  applying  it  to  this  particular  instance, 
for  be  would  say  to  himself,  *'  If  I  see  a  man 
suffering  a  greater  and  more  aggravated  pun- 
ishment for  an  offence  than  what  would  have 
been  inflicted  on  him  if  be  had  been  prose- 
cuted in  the  court  of  KingVbench.  When 
I  see  that  he  has  no  prospect  but  that  of 
being  immured  all  his  life  in  a  prison  because 
he  has  no  chance  of  paying  the  debt  for  which 
he  is  confined ;  although  i  think  that  the  libel 
for  which  he  is  suffering  was  a  vicious  and  ma« 
hcious  libel,  yet  he  has  atoned  for  his  ofifence ; 
he  has  undergone  more  punishment  than  the 
judges  of  the  land  would  have  inflicted,  and 
therefore  it  is  fitting  and  justice  requires  that 
Mr.  Dickie,  who  has  already  endured  so 
much,  should  now  be  liberated." 

Gentlemen,  whatever  the  event  of  this 
cause  may  be,  I  have  no  doubt  but  this  letter 
will  have  the  eflfect  I  have  anticifuited,  now 
that  the  noble  lord  knows  there  is  a  person 
languishing  in  gaol  under  the  circumstances 
I  have  Slated.  I  am  persuaded  that  his  lord- 
ship will  feel  joy  and  satisfaction  at  hereafter 
beitig  instrumental  in  prevenline  a  person 
contmuing  in  gaol,  with  the  probability  of 
suffering  perpetual  imprisonment  under  such 
circumstances. 

There  is  another  part  of  this  letter  which  I 
roust  read  to  you-^che  writer  says, "  Were  it 
possible  to  enleilain  an  idea  that  your  lord- 
ship, in  proposing' this  new -and  eairaordinary 


clause,  was  influenced  by  personal  motives  or 
vindictive  resentment,  horrible  must  l>e  the 
prospects  of  those  hapless  victims  who  at  any 
time  niayawait  your  judgment,  or  come  with- 
in your  reach.  The  infamous  Jeffries  wotdd 
sink  to  nothing,  in  comparison  with  acharaette 
who  could  wear  the  ermined  robe  of  justice 
(inly  to  conceal  the  dark  workings  of  a  black 
and  malienant  heart,  and  prostitute  the 
venerablefunctionsof  ajudge  to  ministerial 
tyranny  and  oppression.  I  sicken;  at  the 
thought!  My  onlv  hope  would  be,  if  ever 
such  a  wretch  should  stain  the  mercy  seat  of 
England,  or  pollute  the  sAzieA  fountain  of 
our  holy  laws,  that  he  should  'quickly  meet 
the  fate  of  Jeffries  and  lie  torn  m  pieces  on 
the  bench."  The  observation  which  my 
learned  friend,  the  attorney- general,  mkdie 
upon  that  part  of  the  subject  was,  that  the 
meaning  and  intention  of  this  baragraph  was, 
to  compare  the  conduct  of  loru  Kllenborough 
with  the  conduct  of  judge  Jeflries,  and 
thereby  to  excite  the  people  to  kill  the  present 
lord  chief  justice,  and  to  tear  hilh  to  pieces  on 
the  bench  in  the  manner  in  which  the  people 
had  formerly  torn  judge  JcflVies'to  pieces  on 
the  bench  ;  but  the  attorney-general  has  told 
you  tliat  such  is  not  the  present  disposition  of 
the  people  of  this  country.  Wliy,  gentlemen, 
if  such  had  been  the  meaning  of  the  person 
who  was  the  author  of  this  paper,  you  would 
at  once  declare  he  was  a  madman,  for,  unless 
he  was  to  state  some  grounds  similar  to  those 
which  existed  for  altackine  judge  Jeffries — 
do  you  believe  that  even  the  very  worst  of 
men  would  attempt  to  wreak  their  vengeance 
upon  lord  £Uenborough,with  regard  to  whom 
they  were  not  told  that  there  was  any 
charged  imputed  to  him,  or  that  he  had  been 
gjuilty  of  any  public  offence  in  his  administra- 
tion of  the  laws  which  rendered  him,  as  judge 
Jeffries  had  been,  a  fit  object  for  public  fury 
and  indignation. 

But,  gentlemen,  throughout'  the  whole 
letter  the  writer  has  expressly  stated,  tliat  he 
does  not  wish  to  censure  the  conduct  of  the 
lord  chief  justice.  lie  states  that  he  docs  not 
believe  his  lordship's  conduct  to  have  pro- 
ceeded from  vindictiveness,  but  still,  that 
without  any  intention,  he  has  occasioned  the 
misfortunes  of  this  poor  man  ;  and  then  he 
puts  a  supposititious  case,  and  states,  that  if 
ever  any  cnief  justice  shall  act  from  motives 
of  revenge  or  personal  malice,  that  such  a  man 
is  worse  than  judge  J eflries;  that  he  would 

yollute  the  ermined  robe  of  justice,  and,  like 
udge  Jeffries,*  would  deserve  to  be  toru  in 
pieces  on  tHft  bench.  Now,  I  really  cannot 
say,  that  such  a  wish  contains  any  thing  hos- 
tile to  the  administration  of  the  justice  of  this 
country.  I  cannot  say  that  there  is  any  thing 
libellous  in  this  expression.-^lle  states  merely 
his  wish  that  if  the  present  lord  chief  justice 
should  act  as  jud^  Jeffries  acted,  that  he 
should  meet  the  fate  of  judge  Jeffries. 
Putting  an  improbable— an  impossible— case, 
he  wishes  that  if  a  judge  sliould  act  SimiUrly 
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to  judge  Jeffries  he  sImuIJ  experience  llic 
Mine  treatmcDt.  There  i^  surely  uutliiiig 
libellous  in  expressing  such  a  wish.  I.  for 
my  part,  disagree  wilh  Ihe  writer  uiih  respect 
to  the  opiiiiun  he  has  >u  exprc«scil.  I  do  nut 
wish,  supposing  a  judge  lo  be  more  criminal, 
if  possible,  than  ever  |ud;;e  JetVrics  wxsthal 
he  should  meet  HJih  :i  similar  fate.  ^  I  think 
that  it  would  be  a  ni:ich  more  dignified  pro- 
eceding  Ui  let  the  law  take  its  due  course,  and 
that  he  should  expiate  his  offence  u}K>n  the 
acaffold.  The  law  of  Kngland  is  sufticientty 
strong  to  bring  the  highest  criminal  injustice. 
But  it  a  person  referring  to  the  com  I  net  of 
judge  Jeffries  expresses  m  wish  that  any  one 
who  imitates  his  conduct,  may  meet  with  a 
aimilar  fale ;  I  do  not  know  that  such  m  wish 
is  unconstitutional,  though  it  may  be  irregular ; 
but  this  I  know,  that  it  cannot,  by  any  fair 
construction,  be  considered  a  libel  upon  the 
present  lord  chief  ju.** lice. 

Gentlemen,  there  is  but  one  other  sentence 
to  which  I  wish  tn  call  vuur  attention.    The 
writer  says,  "  but  the  length  of  this  letter 
obliges    me    to  conclude,  and  apologise  to 
your  lordship  forrer|nrstin^  your  attention  to 
a  future  letter,  whtn  I  shall  h:ivc  a  suitable 
opportunity  to  resume  the  subject.'*^!  have 
read    that,  in    order  to   obviate  an  obser- 
vation, which,  in  the  reply,  may  come  from 
the  attorney-general.    You  observe  that  the 
writer  ends  this  letter  by  apologizing  to  his 
lordship,  and  requesting  his  attention  to  a 
future  letter.— The  atloruey-gener.il  may  say 
— "Where  is  that  letter?    Why  is  there  uo 
other  letter?    I   will  tell  you  why — it  was 
meant  as  a  blind— the  writer  only  says  this  to 
make  you  think  ?}oifietliini;  more  is  coming. 
He  wishes  that  all  the  puison  of  this  first 
letter  sfn.uld  rankle  deep  in  your  hearts;  hut 
he  takes  care  that  tiie  antiJute  to  it    shall 
never  come  forward."     I  am  afraid  of  an  ob- 
servation to  that  cficct- I   anticipate  it,  and 
my  an«<wcr  to  it  is  this  :     As  the  first  letter 
waspublis'tied  on  the  20lh  of  December,  so 
the  secoiul  letter  was  published  on   the  17th 
of  January,  which  is  exactly  a  month  between 
the    publication  of   the  first  letter    signed 
*•  JuNfis,"   and    the   second    letter    signed 
"  JuK  lis.**    Gentlemen,  in  a  paper  like  this, 
the  editor  cannot,  every  Sunday,  dedicate  his 
columns  to  the   same   subject.    The   writer 
upon  a  particular  subject,  may  not  be   every 
Sunday  ready  with  llie  matter  which  he  wishes 
to  publish.    Here,  then,  we  see  that  a  month 
had  intervened  between  the  firr-t   publication 
and  the  second.  Is  it  nut,  therefore,  fair  and 
reasonable  tu  suppose,    tint  another   month 
would  have  intrrvrnul  hclwccn  the  publica- 
tion of  ihc  second  kilir  and  the  tliird.     Hut 
what  takes  plare  in   the  mtau    timei* — Wliy 
the  attorney-general   says  *'\cju   have  been 
writing  two  iolli'r-i  which  arc  iibellou>,  and  I 
will  file  my  infonuatiun  against  you  lur   writ- 
ing those  two  letters'."     I  will,  Uicrvforc,  ask 
you  whether  any  man   who  was  in  his  senses 
would,    under    those    circuqistanccs,    have 


ventured  to  write  a  third  letter  ?  He  wouU 
naturally  say  to  him«elf,  *'  I  do  not  know 
what  ground  the  attomey-gcncrml  may  hiff 
for  prurecdmi;  against  me:  but  I  will  at  least 
take  care  ni)t  to  get  deeper  into  the  mire  than 
I  am — what  I  have  already  published  ma;  be 
lo<.ked  upon  as  a  libel ;  at  any  rate  I  will  oat 
in f'ddle  farther  with  a  subject  which  the  at- 
torney-general thinks  ought  not  to  t>e  meddled 
w  ith.*'  I  his,  1  think,  amply  accounts  for  tki 
}r:tier  wliich  was  promised,  not  having  ben 
at  :er wards  published. 

Wt.iie  I  have  been  making  these  observa- 
tions, I  remind  myself  of  one  which  fell  fton 
tiic  attorney-general.  He  obscrvea.  thattfai 
writer  ui  this  letter  says,  **  upon  reading  tiia 
ca>eof  .Arisand  Dickie  in  the  newspapert,**  and 
he  acknowledges  that  he  has  not  a  prinid 
copy  of  the  reporljof  the  trial  by  him,  and  tlier»- 
lure  that  he  took  the  facta  from  the  petite 
pre«cnled  to  the  House  of  Commons  W  Mr. 
bickie;  and  the  attorney- general  saya[  tbal 
the  writer  of  the  letter  refers  to  the  aatfaomy 
ot  the  defendant,  in  order  to  ground  thcdh 
servatinns  he  makes.  Now,  gentlemen,  wint 
better  authority  could  he  have  ?  It  is  aal 
likely  that  the  defendant,  Mr.  Dickie,  woutf, 
in  a  petition  to  the  House  of  Comnions  prsr- 
ing  for  redress,  put  and  state  facta  which  k 
could  not  prove — facts,  which,  if  untrae, 
would  unquestionably  prevent  him  from  ob- 
taining the  redress  he  sought. — The  writer  of 
this  letter  had  no  other  statement  of  the  ben 
to  resort  to  than  the  petition  of  the  defendm 
himself  to  the  House  of  Comnaons;  uA 
when  the  attorney-general  asks  why  be  dd 
nut  refer  to  a  printed  report  of  the  trial,  the 
answer  is  plain — There  was  none. 

Mr.  AttoriK}/  (Uneral. — I  have  the  prifited 
report  of  the  trial  in  my  hand. 

Mr.  Cfijfiird. — It  may  be  true  that  there «tf 
a  printed  report  published;  but  the  writer m 
tills  letter  evidently  did  not  at  the  time  kiiov 
that  there  was  such  a  publication,  and  ibot- 
tore  it  having  been  published  without  tia 
knowini:  it,  makes  no  diflcrencc  with  resect 
to  my  argument.  Not  having  the  printed  re- 
port by  him,  the  writer  of  the  letter  reftn 
to  the  petition  of  the  defendant  stating  (^ 
facts  which  he  was  entitled  to  prove,  sod 
then  ho  argues  in  the  manner  you  nave  beiitl 
read. 

Now,  gentlemen,  having  cone  throitthall 
the  leilers,  1  shall  take  the  liocrty  of  adnresf- 
ingtuyouatew  general  observations  on  t^e 
suhjt'ct  of  the  law  of  libel.  The  attorney- 
general  has  not  stated  to  you  precisely,  m\a\ 
the  law  ol  hbel  i>.  lie  has  stated  the'outlice. 
but  he  has  not  particularly  stated  to  you  tlK 
principle  and  grounds  of  the  law  oV  hbei. 
Now  I  conceive  the  proper  description  oti 
hl>cl  to  hv  lhi<::- -The publication  of  a  writ- 
ing ralculated  to  do  mischief  with  a  nus- 
ci>i(^vull^  intent,  and  not  only  with  a  mis- 
cl.icvoiih  intent,  bit  with  the  intcni  which  li 
aocnbcd  to  it.    Now  io  all  cases  of  crimutti 
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law,  the  act  mti&t  not  onljr  bave  an  immoral 
tendency,  Uit  originate  in  a  malicious  intent ; 
and  if  emier  tiie  immoral  tendency,  or  the 
malicioui  intent  be  a^aent*  there  can  be  no 
libel;  for  instance,  suppose  I  have  great 
malice  against  a  pariicular  person,  and  that 
there  is  a  road  by  which  I  am  in  the  habit  of 
nasfting  through  his  grounds — suppose  I 
Jcnow  tliat  nothing  hurts  him  so  much  as  to 
destroy  his  game;  that,  notwithstanding  I 
know  this,  while  I  am  crossing  his  road  I  see 
a  pheasant,  ond  I  fire  at  it,  and  kill  it:  [ 
cannot  easily  liave  a  more  malicious  intent. 
Suppose  the  owner  is  watching  me,  and  he 
happens  to  be  behind  the  hedge  opposite  to 
where  I  tire,  and  that,  in  nring  at  the 
pheasant,  I  had  killed  tlie  man — that  is  not 
murder:  for  though  I  had  malice,  I  had 
not  the  malicious  intent  that  constitutes 
murder.  I  cannot  put  a  stronger  case.  You 
must  find  a  malicious  intent,  and  that  the 
act  done  had  a  tendency  to  do  the  mischief. 

When  you  have  well  considered  what  were 
the  motives  of  this  writer — when  you  have 
read,  not  detached  parts,  but  the  whole  of  his 
publication,  I  flatter  myself  you  will  think  it 
was  written  with  the  motives  I  have  stated, 
and  then  you  will  ask  ^'ourselves  (if  it  had 
that  intent)  what  mischief  had  it  a  tendency 
to  produce  i  Was  it  likely  that  the  writer, 
by  findinff  fault  with  the  summing-up  of  the 
judge,  and  the  jury  not  having  sufficient  evi- 
dence,  or  because  the  attention  of  the  world 
was  drawn  to  the  hardship  of  Mr.  Dickie's 
case  (and  it  was  a  case  of  great  hardship  to 
him),  do  you  think  that  by  comparing  the 
conduct  oftbe  judge  in  these  two  cases,  any 
mischief  could  arise  in  the  mind  of  any  man? 
Ue  declares  that  he  does  not  mean  to  impute 
improper  motives,  then  why  should  you  im- 
pute to  him  that  which  he  did  not  mean  to 
impute  to  them  ?  You  will,  on  this  part  of 
the  case,  take  this  into  your  consideration, 
and  not  find  a  verdict  of  guilty  unless  you 
are  fully  convinced  of  the  evil  tendency  of 
the  publications^  as  well  as  the  evil  intent  of 
the  writer. 

Thero  are  a  great  varietur  of  questions  which 
prMS  themselves  upon  this  part  of  the  case. 
It  is  natural  to  ask  how  we  have  got  into 
such  a  state  of  degeneracy^  disorder,  and  tu- 
mult, that  now,  for  tlie  first  time  in  our  his- 
tory, we  are  libelling  courts  of  justice.— Gen- 
tlemen, I  do  not  thmk  we  have  shown  that 
disposition  more  than  our  ancestors  before  us. 
It  IS  an  ofience  which  is  not  peculiar  to  our 
own  times.  I  should  have  expected  that  the 
attorney-general  would  have  shown  you  that 
there  baa  hardly  been  a  reign  wherein  the 
best  men  had  not  been  libelled,  and  wherein 
it  had  been  the  misfortune  of  the  attomey- 

Seneral  to  come  before  juries,  and  ask  for  ver- 
icts  against  the  libellers.  Now  I  do  not  as- 
sert it,  but  I  believe  it  to  be  a  fact  that,  Uie 
attorney-eeneral  cannot  give  me  an  instance 
aiDce  the  Revolution;  though  the  conduct  of 
judges  and  juries  has  been  arraigned  upon  all 
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sidefly  yet  I  believe  he  will  not  be  able  to  pro- 
duce an  instance  of  a  prosecation  for  a  libel 
upon  a  judge. 

I  have  taken  pains  to  find  out  what  prece- 
dents there  are,  and  I  shall  state  them  to  you, 
for  they  furnish  a  very  strong  argument  in 
my  fiivour : — ^The  first  is  a  prosecution  in  the 
Star-chamber  for  a  libel  on  the  lord  chancel- 
lor Bacon*;  the  libel  was  this : — It  was  a  pe- 
tition to  king  James  the  First  in  the  Star- 
chamber — the  words  were  these,  alluding  to 
the  lord  chancellor  Bacon  i^-**  He  that  judgeth 
unjustly  must,  to  maintain  it,  speak  untruly, 
and  the  height  of  authority  maketh  men  to. 
presume.**  This  is  like  the  present  publica- 
tion, accusing  lord  Ellenborough  of  a  bias  to 
arbitrary  power — the  defendant  was  convictol 
and  sentenced ;  but  in  addition  to  the  charge 
of  injustice  in  the  lord  chancellor,  he  was  ac- 
cused of  corruption,  which  was  considered  as 
a  ercat  libel  on  so  pure  a  man  as  lord  Bacon, 
and  a  great  indisnity  to  the  king. 

Oneof  the  judges,  lord  Hobart,  uses  these 
words  respecting  the  right  of  petitioning 
against  the  sentence  upon  that  occasion,  he 
says,  *'  So  that,  without  controversy,  a  mao 
nMiy  petition  s^nst  a  sentence — for  God 
forbid,  that  we  that  are  judges  should  draw 
that  privilege  to  ourselves  to  give  sentence, 
and  not  to  hear  itezamined.*'f  Here,  you  see, 
even  in  the  Star-chamber,  tne  judfjes  admit 
the  right  of  the  subject  to  exercise  a  judgment 
on  the  decisions  of  the  judges.  Now,  I  am 
not  at  all  surprised,  that,  in  the  Star-chamber, 
the  lord  chancellor  Bacon  should  have  brought 
forth  that  ]irosecution ;  but  it  is  aremarkanle 
circumstance  and  singular  coincidence,  that 
the  very  same  person  was  afterwards  accused 
of  corruption  by  impeachment  in  the  House 
of  Commons,  was  convicted,  removed,  and 
degraded  from  his  offices  and  honours.!  No 
wonder  that  the  lord  chancellor,  who  felt 
where  the  shoe  pinched,  wished  to  put  a  stop 
to  any  investigation  of  his  conduct,  for  fear 
it  should  lead  to  a  discovery  of  his  corruption. 

In  the  reign  of  king  Charles  the  Second,  I 
find  four  instances  of  this  kind ;  one  in  1680, 
which  was  the  case  of  Smith,^  mho  was  in- 
dicted for  a  libel  on  chief- justice  Scroggs  for 
his  sumroine-up  to,  the  juiy  in  the  case  of 
Harris,  the  defendant  submitted,  and  a  small 
fine  was  imposed  upon  him.  In  the  next 
year  was  the  case  of  Radley,  who  was  also 
sentenced  for  another  libel  on  lord-chief-jus- 
tice  Scroggs— he  had  accused  him  of  corrup- 
tion in  receiving  money  for  the  acquittal  of 
Dr.  Wakeman.  In  the  same  year  there  was 
another  indictment  against  Henry  Carr.||  I 
have  ahready  stated  to  you  that  chief-justice 
Scroggs  was  accused  of  corruption :— There 


•  Wraynham*s  Case,  9  How.  St.  Tr.  1059 

tlbid.  1077. 
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was,  at  that  timr,  a  fear  of  a  Topish  siirros-  i  aiiiniiiin{(*up  of  the  eviilcncc  upon  his  trial.* 


sor,  aiul  tlicrc  was  a  hill  before  parliament 
jur  rcniovinc;  the  duke  of  York,  who  was 
afterwards  James  the  Second,  and  chief- jus- 
tice bcroj!gs  was  accused  that,  whenever 
tiiere  was  a  trial  aguinsl  any  who  were  Ta 


It  is  odd  that  it  should  appear,  that  in  tlie 
hisitury  of  prosecutions  of  this  countrj,  «e 
never' should  have  had  a  prosecution  tor 
libels  upon  judees,  except  in  those  instancef 
where  the  conduct  of  those  jud<«e5  was  vol- 


pistit,  he  screened  the  Papists,  and  pit  re-  nerable,  and  where  they  were  afterwards  pu- 
wards  fur  Ml  doing,  and  he  was  accused  of'  n  is  hcd  tor  that  conduct  by  parliamentary  im- 
liavinis  rt-reived  niitncy  fur  the  acquittal  of  reachnient.  Do  nut  let  nic  lie  supposed  to 
I)r.  Wakenian.  '1  he  intlii-tmrnt  against  '■  have  made  any  invidious  iaNinuation,  as  if  I 
Carr  stated,  **  that  he,  mindini;  and  mall- |  meant  to  say,  that  there  is  an^-  such  feeiini 
ciously  intending  the  piivernment  of  the  king-  on  the  part  of  the  lord-chief-ju&ticc;  I  due 
dom  of  England,  and  the  administration  of  '  say  he  has  nothing  to  do  with  these  prusccu- 
justice  in  the  same  kingdom,  to  scandalize  '  tious,  I  dare  say  that  the  attorney-general, 
and  brni<;  the  same  into  contempt,  tlie  first  seeing  these  publications  and  fancying  llien 
day  of  An;>ust,  in  the  31st  year  ot  our  now  '  to  be  Iit>cl8,  thought  it  his  duty  to  prusfcute 


lord  the  king,  at  the  parish  of  St.  ^:epuIchre, 
Ijonilon,  a  certain  laNe,  scandalous,  and  mali- 
cious book,  intituled — *  'I'hc  Woe  kly  Packet 
of  Advice  trum  Kome;  or,  the  History  ot  Po- 
pery,*— mahciously  and  unlawfully  hath 
printed,  and  caused  to  be  published.  In 
which  book  is  contained,  among  ulher  things, 
as  followrlli:^^  There  is  lately  (uund  out  by 
an  experienced  physician,  an  incomparable 
medicament,  called,  the  Wonder-working 
Plaister,  truly  (!atliolir,  in  operation,  some- 
what ot  kill  to  the  Jesuit's  powder,  but  more 
efl'eclual.  'Iheviiturs  of  it  arc  strange  and 
various.  It  will  make  justice  deaf  as  well  as 
blind — takes  out  spots  out  of  the  deepest 
treasons  more  duverly  than  Castile  soap 
does  common  stains — it  alters  a  man*s  con- 
stitution in  two  or  three  days  more  than  the 
virtuoso's  transfusion  of  blood  in  seven  years ; 
— it  is  a  great  alexipharmick,  and  helps  poi- 
sons, and  those  that  use  them— it  miracu- 
lously exalts  and  purities  the  cyc-«>ight,  and 
makes  people  behold  nothing  but  innocence 
in  the  blackest  nluiotactor^ — il  is  a  migiity 
cordial  tor  a  dcchnin>;  cause — btitlcs  a  plot 
as  certainlv  as  the  itch  is  (k'^lrovnl  bv  butter 
and  briiiihtoiu: — in  a  word,  il  makes  fools 
wise  men  and  wise  men  fool;:,  and  both  of 
them  knaves.  I'he  colour  of  this  precious 
balm  is  bright  and  dazzling ;  and,  being  ap- 
plied privatciv  to  thf  fi^t  iii  decent  manner 
and  a  competent  dosr,  infallibly  pcrl'orms  all 
the  said  cure*,  and  many  others  not  tit  here 
to  be  named.* " 

Now,  at'ter  the  introduttiDU  of  this  libel, 
there  could  not  he  much  doubt  of  the  mean- 
ing of  the  libel,  and  the  Court  of  KingVbench 
considered  it  to  he  a  gross  liU-l  on  the  judge, 
accusing  him  of  receiving  money  and  ]>ro- 
curing  malelaclors  to  be  acfpiilted,  who 
otherwise  would  have  been  found  guilty.  At 
first  it  may  seem  odd,  that  I  shouhf  state 
these  cases  to  yon— l)ut  I  stale  them  for 
this  reason,  tliat  every  one  ot  these  cases 
which  i  have  mentioned  as  brought  before 
the  Court  of  King's-bench,  was  afterwards 
made  the  ground  of  parliamentary  impeach- 
ment against  chief-justice  Scroggs — he  was 
not  impeached  for  ins  conduct  to  those  whom 
he  had  prosecuted  for  accusing  himof  corru|)- 
tion,  but  for  bis  conduct  to  Harris  in  the 


theiu,  and  that  he  did  so  williuut  the  inter- 
ference of  the  lord-cbief-justice.  But  I  di 
think  it  would  have  been  acting  a  mure  nttg- 
nanimous  part — I  do  think  it  would  haft 
been  placing  the  lord* chief-justice  in  a  more 
dignified  point  of  view,  if  the  atturney-geneial 
I  had  said,  '*  Here  have  been  persons  proif- 
cuted  for  libels  upon  judges,  but  they  hste 
never  been  prosecuted  except  by  the  vilett 
persons;  and  1  nkill  not  put  lord  Ellcobo- 
rough  into  such  an  invidious  situation,  as 
prosecuting  this  publication  will  place  him; 
~I  yriW  not  put  him  into  a  situation  in  vhich 
any  person  may  be  led  to  suspect  tiini;  and 
as  all  judges  who  have  gone  before,  however 
thev  might  have  felt  hurl  have  on!y  laughed 
at  tliese  things,  therefore  lord  £IJenl>oroiigb 
shall  not  ttand  as  a  single  and  solitary  io- 
stance  of  a  judge  wlio  has  acted  the  other 
way.  I  might  puisne  this  sul>>ect,  but  1  am 
really  exhausted — I  might  go  mtieh  farther 
in  staUng  to  you  the  ditVerent  cases,  but  1 
shall  not  do  so; — I  shall  liuwiver  state 
one  or  two  eircuin stances,  whicii  will  shitw 
you  what  has  been  the  practice  tur  tlie  last 
century. 

In  1704,  when  Holt  wis  lord -chicf-ji*M ice 
—(I  (]uotr  this  like  tl.c  ca«e  1  quoted  \h  .'ore 
from  the  Stale  Trials\  in  the  caivc  of  the  king 
against  Tutchio,  upon  coming  into  the  court 
one  day,  one  of  the  counsel,  whose  name 
was  UroKlerii'k,  was  embarrassed  and  citulJ 
not  well  go  on  ;  upon  which  Mr.  Montague 
said,  **  My  lord,  i  believe  that  Mr.  Bro<lcrick 
is  af^raidof  my  fate  in  this  case  ;  1  have  been 
very  much  retlocted  upon  for  being  counsel  in 
this  case,  and  il  has  been  spread  about  all 
the  counties  of  England,  by  IKer  the  news- 
writer,  thai  1  broached  seditiniis  principles  at 
Ihe  trial,  and  was  reprimandeil  by  your  lord- 
ship for  it,  and  I  believe  Mr.  Lhoderick  i» 
afraid  of  the  like  scandal  •"—upon  which 
lord-chief-juslice  Holt  said,  *' Vou  must  not 
be  afraid  of  scandals— Dyer  is  very  fantiliar 
with  mc  loo  sometimes,  but  you  need  not 
fear 'such  a  little  scandalous  pajier  of  such  a 
scandalous  author.'*t 


•  Scroggs's  Case,  8  How.  St.  Tr.  163. 
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.  Yon  see  lord-chief-jt Alice  Holt  says,  **  Do 
not  mind  this  news-writer,  be  is  sometimes 
i^ttacktng  mc,  btit  I  trent  him  with  conternDt^ 
and  I  do  not  think  it  fitting  he  should  oe 
treated  otherwise."  If  the  attorney-general 
had  felt  the  same  way,  I  am  sure  he  would 
have  been  convinced,  that  he  would  have  best 
consulted  the  di^nilv  of  the  Court  and  of  the 
noble  judge  in  abf^taining  from  this  prosecution. 
In  our  time  we  recollect,  that  although  the 
letter  of  Junius  to  the  king  was  thought  a  fit 
subject  for  prosecution,  yet  his  letter  to  lord 
Mansfield  was  not  so  considered.  We  know 
that,  in  the  House  of  Lords,  lord  Chatham 
cold  lord  Mansfield,  that  <*  he  had  done 
what  WAS  censurable — that  he  had  travelled 
out  of  the  record."  *  I  do  not  know  what 
more  right  lord  Chatham  bad  to  find  fault 
with  lonl  Mansfield  in  the  House  of  Lords 
than  I  have  to  find  fault  with  him  out  of  it ; 
it  shows  that  it  is  the  general  practice,  as  it  is 
the  right,  fairly  to  descant  upon  the  conduct 
of  jud^s,  and  the  manner  in  which  the  law 
is  adnnnistered  by  them,  either  in  civil  or  cri* 
iDinal  cases. 

I  have  a  case  of  a  rape  and  murder  at 
Oxford,  where  the  judge  recommended  an 
acquittal.  There  was  a  publication  with 
respect  to  that  trial,  not  written  in  a  common 
newspaper,  but  inserted  in  one  of  the  Oxford 
Magazines.  The  author  put  questions  to  the 
judge  as  to  the  motive  wliich  had  influenced 
the  prisoner  to  commit  the  crime,  <*  It  could 
not  be  love,"  he  said,  *'  for  there  could  be  no 
inducement  why  a  boy  of  only  twenty  years 
of  age  should  commit  a  rape  upon  a  woman 
who  was  sixty-five  years  of  age,  and  then 
murder  her;  hut  it  was  evident,*'  said  the 
xvriter,  "  that  the  rape  and  the  murder  had 
been  committed — the  boy  was  there  on  the 
spot->his  clothes  were  covered  with  blood,  and 
his  own  knife  was  found  near  the  corpse. 
— and  yet,  because  you  think  it  unnatural 
that  a  boy  should  commit  a  rape  on  an 
okl  woman,  and  then  kill  her,  you  direct  an 
acquittal.'*  These  were  thought  to  be  only 
tiecent  and  fair  observations  at  the  time. 

There  is  one  case  of  a  later  date — I  men- 
tion it,  because  it  must  be  in  the  recollection 
of  the  attorney-general.  If  there  is  one  case 
with  respect  to  which  I  were  to  say  the  attor- 
ney-general had  given  more  pleasure  and  sa- 
tisfaction to  those  who  heard  him  than  ano* 
tlier,  I  should  say  it  was  the  case  I  am  go- 
ing to  allude  to.  It  was  in  the  State  Trials  of 
1794.  llie  attorney-general  will  immediate- 
ly recollect,  that  af\er  the  charge  by  the  lord- 
chief  ju<ttice  Eyre  to  the  grand-jury  upon 
those  trials,  an  answer  came  out  to  the 
charge.  I  must  sUto  it^it  begins— <'  It  is 
one  of  the  first  privileges  of  an  Englishman  to 
discuss  the  proceedings  of  courts  of  justice." 
[^Uere  the  learned  counsel  procMded  to  read  a 
considerable  part  of  the  pamphlet,  as  well  as 

•  16  New  Pari.  Hist.  1313;  1  Woodfall's 
Jauios,  369,  noU.. 


the  char^  to  which  it  referred.    See  theiti  ixt 
Vol.  3  ot  this  Continuation,  pp,  SOO,  210.] 

I  need  not  trouble  you  with  any  other 
remarks  on  the  judge's  charge  ;  I  mention  it 
in  order  to  show  you  the  way  in  which  per- 
sons have  thought  fit  to  canvas  the  proceed* 
ings  of  courts  of  justice.  At  the  time  of  the 
State  Trials  of  1794,  you  recollect  how  very 
high  party  ran,  and  what  advantage  was 
taken  of  persons  who  had  been  guilty  of 
libels ;  and  even  in  these  times  of  party, 
when  these  comments  were  formed  Into 
pamphlets,  there  never  was  any  notice  taken 
of  them,  though  the  language  is  very  severe. 
They  had  the  good  effect  the  author  intended; 
for,  the  lord-chief-justice,  upon  the  trial,  cer- 
tainly did  soAen  down  the  principles  which  he 
had  urged  to  tlie  grand-jury. 

On  looking  into  this  case,  I  thoticht  it 
might  be  advisable,  not  mereiy  to  look  into 
law  books,  but  to  see  how  persons  who  were 
not  lawyers  thought  upon  the  subject  of  dis- 
cussing the  conduct  of  courta  of  justice,  and  I 
thought  I  recollected  what  had  been  the 
language  of  poetry.  Gentlemen,  we  all  know 
that  canlinal  Wolsey  was  the  chancellor  of 
Henry  the  8th,  and  that  owing  to  his  conduct 
in  that  high  situation,  he  was,  upon  grievous 
complaints  made  to  the  king,  removed  from 
his  situation,  and  died  on  the  road  as  he  was 
coming  from  York  to  answer  the  charges 
against  him.  Our  immortal  Shakspeare  gives 
the  whole  of  this  proceeding.  He  descnbes, 
that  some  time  before  this,  in  the  presence  of 
cardinal  Wolsey,  the  queen  had  stated  to  the 
king  the  grievances  of  his  stihjects,  and  had 
charged  cardinal  Wolsey  as  being  the  author 
of  them ;  and  then  the  language  which 
Shakspeare  makes  cardinal  Wolsey  use  in  his 
defence,  seems  to  me  to  be  extremely  applica- 
ble to  the  subject :  he  saya, 

<<  I  have  no  farther  eone  in  this,  than  by 
A  single  voice,  and  that  not  past  me,  but 
By  learned  approbation  of  the  judges.  If  I  aoi 
Traduced  by  ignorant  tongues, — which  neither. 

know 
My  faculties  nor  person,  yet  will  be 
The  chronicles  of^mv  doing, — let  roe  say, 
Tis  but  the  fate  of  place  ;  and  the  rough  brake 

That  virtue  must  go  through 

If  we  shSl  stand  still. 

In  fear  our  motion  will  bo  mock*d  or  carp*d  at. 
We  should  take  root  here  where  we  sit,  or  sit 
State  statues  only." 

The  Imagination  of  Shakspeare  has  given  us» 
at  far  at  the  imagination  of  roao  can  give  us, 
an  idea  of  what  were  the  feelings  of  this  per« 
soo'^a  man  in  hith  authority  at  that  time, 
the  first  minister  of  state  of  this  country,  ac- 
cused before  hit  toveroign  uptn  charget  pre- 
ferred by  the  lowMtof  the  poople  ;^-what  is 
hit  defence  ?  at  least,  what  is  the  defence 
which  the  ima^nation  of  Shakspeare  makes 
him  urge  ?  He  does  not  tell  the  king  to 
punish  thcise  who  charge  hira  and  his  col- 
leagoet  %ritb  malvertatMn !    The  imagination 
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nU  qf79hi  Bmtkk  Bmrt 


bMBte  pncliMBrBU  Mm  JndgnilMi tiw 
B>*olMltoa,  mJ  or  mU  hrfbn,  «mmi  tboM 
nhilMihwn  gully  of  OweritHhiT  wlitetf 

-  TlMn  is  avMbcTHMnl  topic  MOB' 
IwhbtoOMiblaynii  botktmiNvfc 


rbm  biMkch  deliv^m)  in  pvlii 


pvla- 


MBt  tlMM^tlMn  ilMt  KMCMHQ  far  «B. 
b^BK    tb«    pitlil^     cr    llWlWlH    M 

th*  wnaw^inp  if  aaurtt  tliot^tt,  nAm 
itm  of  rtlia  t  it,  ui  pooliU^  wa 
far  ddM«W«nnlM  iJT  it  I  ifMk 
MKh  ia  faimr  of  tUi  cooatiT,  wfan  I 
ma.tbut  tbM  MfOT  «H  ft  taw  «to 
iIm>Md  mn  n^Kl  to  Nch  hatbm 
Mlbr  ■nit'irMm,  ud  thno  nnvr  ««•  i 
Uno  ^m  «har  ••  ihiwMly  robwllid  II 
MiHtltaotuM.  WtawjoanoibtliilhB 
«Hik'-«ai  jm  Ml  mam  ftlMihrfbnHa 

in  Ml  Bivj  gMnuwML  v  wt^j  tarthMML 
ItmmwtmitmmsoamiiaUvimj^  lao 
iTCi7  hovr;  «Ml  It  m  far  iba  tasafit  of  Ifat 
igirtr- that  iMn  HriMlng  CMifWM  A«ld 
Wiletfciwiicf  BBwrMt.  itaatrafaMi 
aaj  to  «tM  Mm  Um  frianan  bai 
■M  too  fv.  If  pn  mta  h  dModt  to 
JoUMi  aecovnti  of  Ibo  eoodad  of  JadfN 
and  GooA  of  jimtitm,  nu  will  toki  amj  om 
«r  ifaafaocw^^Mch  thtpnblkuaiM- 


Lat  at  Me  tba  utoatioB  ia  which,  and  io 
wfaat  pcHot  of  Tiow  WB  tball  appoar  in  Ibe 
ijii  of  the  world  at  largo.  Wo  wck  laid, 
io  tba  apeach  deli*«ra]  by  the  conuniMiKwn 
of  thiltingBt  tlwapaninKofthepariiaiMnt, 
that  tbi*  wai  the  criti*  of  the  cnratiT.  How 
cania  tho  oountTy  to  be  at  it>  cntU  f  How  ! 
No  maa  can  doulit  but  Ibat  it  ii  by  the  war 
ia  whidi  w«  an  vagtpd.  Then  let  u*  tee 
what  ar«  the  groondi  of  tbii  war.  That  we 
would  not  mrreiMler  to  France  tbc  prinlece 
wo  eBJ(7  in  the  liberty  of  the  preM,  ti  the 


oijy  ground  upon  which  the  prewDt 
jmufied.  When  Napoleon  and  TalieyraDd 
mide  a  demand  to  cramp  the  liberty  ot  tba 
preu  in  this  country,*  when  he  complaioed 
that  every  veuel  that  came  from  our  ihorci 
brought  bim  libeli  upon  hi>  pmoo  and  ][o- 
▼enunent,  the  answer  of  lord  Hawkeibury 
.   waiaobte:   he  nid,  be  would  not  cramp  the 

libvty  of  the  preu;   b "  —^ 

war  than  leetrain  tbe  fret 

Invaluable  bleuiiig.     Now  that  waa  lound 

CBDititutional  Bribih  conduct.     I  hope  we 

■hall  erar  he  ready  to  go  to  war,  tathet  than 

MRender  tbatright ;  and  I  hope  too,  that  ju- 

lioi  will  go  ■  ■ —  ..      .   ^      .. 

to  lectrain  tbe  It 


jut;,  w  boo  b  a  Mel 
■Mti  Ih^  ara  piiMblinl ;  people  read  ttim, 
nd  Bl«  diltotlllllj  Thry  give  llitir  mum 
whjttaytbiaktbi  jiide<-  or  the-  ptrMo*- 
Uvaiog tto ifHeh  wa*  in  error,  Tbey  tall 
Am  niUc  iMt  Itoy  iwrcciv«  Mime  rfoelnaw 
iHlldl  an  nkakled^  lu  exalc  alann,  lad 
IhqrMn  Ibi  pnbUc  to  br  vigiUnL  Nm, 
npfon  a  jury,  vfob  the  mggritioo  uf  Ai 
MoTBH'fnnal,  findt  a  msn  guiliy  of  a  lid 
in  banng  ydbwhid  imh  otwrmtion*.  whu 
a  Sao  t&i  would  It  l.c  for  the  MonitMa 


w,  "Tba  1 

war  iMtor  tt 

pdM^  wbnhband  

abon  tha  eriant  anl  auihoriu«»  of  Rirop 
cnBlrin;  hat  thinoment  a  wriur  indulpi 
la  aqj  bUtnda  rf  Rourk   wiih   regard  to 

•uj !_._. —  jj^  -^  imtiMfdialely  ega- 

Mtion  of  ilif  aitotnt]. 
Ill)  ttie  utrocM  irw- 


"  VHt  the  F^per*  rdatiTa  to  tba  Ditcuc- 
uou  with  rnaca,  90  Mow  Fail  Uitt  law. 


iy  Jnryl    It  aill  !.Im»   that  ninU 

ovsilnaoatUlbeMicmy  incalui.r*tMinM 
Aon  tbon  ia  irtneb  vc  msli  \a  i.-\hHHam- 

Tbin  b  OM  wMtetl  ^A  yama— i 
to.  r«a  nnrtbd  thm  gaU^,  ^«4l 
apM  tha  ptiblintJM  rf  thna  paitn  alft^i 

naiBt  nnhfli 
bap^toTifflii 
;  then  h  ama 
.  ,  riotor  and  jnMi. 
proprietor,  who  rocdvn  the  whale  ftA 
of  tha  paper,  may  pnUlah  with  a  laamm 
molhre;  but  a  printer,  who  ■•  paid  at  a  b* 
rate  for  hb  manual  bbeur,  wb»  nunlj  Iqi 
tbe  letter  with  tba  anbtanca  of  tlw  dri 
irito  bold*  the  bottb  of  iiih,  to  my  itot  b 
rauit  publith  with  a  laalieioua  nntiao,  am 
abMudity  which  I  cannot  unravel :  and  if  «m 
ibould  even  think  that  Mr.  Whin  pulMii 
tbeae  papeta  with  tbi  moiiva  attnbuiid  U 

,  Hart  Mich 

cxcapt  that  of  dring 

not  with  to  bave  it  ■ 

thb  dudnction  becaun  I  think  Mr.  WWii  i 
guilty.  I  think  ha  b  not  But  not  knawb| 
whether  you  will  agree  with  inc,  h  batydA 
to  taka  up  every  Btodeof  dafeaea,  aad  idv 
it  to  your  coaMeratioa. 

I  *tated  to  you  in  the  outact.  tbM  it  um 
not  even  enough  that  tho  partitia  bad  pi^ 
Ibbed  theie  papen  with  tbe  motiTe  InpiMJ 
to  tbem  in  the  mfonnatioo,  bat,  befera  ym 
ipinat  tbem,  jtta  mat 
papara  puUtMad  ««• 
publtabed  in  London.  Now,  what  b  tti 
evidence  that  can  mtjtff  yoa  that  thM 
papen  were  paUiibed  ia  LundoaF  It  d^ 
penda  upon  Uw  coumetioa  off  Iha  art  if' 
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parliament.  They  put  in  a  certificate  from 
the  Stamp-office  (which  you  know  is  not  in 
London)  and  an  affidavit  of  Mr.  Uart  and 
Mr.  White,  which  states  that  the  one  is 
the  printer  and  publisher,  and  the  other 
the  proprietor,  of  the  newspaper  called  the 
Independent  AVhi^ ;  and  that  the  printing- 
house  is  in  Warwick-square :  and  tney  then 
put  in  two  newspapers,  which,  whether  they 
came  from  the  bkies  or  elsewhere,  they  do 
uot  take  upon  them  to  say.  You  are  in  the 
dark  upon  that  subject,  and  you  would  have 
been  entirely  so,  if  it  had  not  been  for  a 
Question  of  mine  to  the  witness.  You  see 
tne  name  of  Hart  at  the  top  and  the  name  of 
Booth  at  the  bottom  of  tins  paper ;  and  my 
learned  friends  fancy,  that  unoer  an  act  of 
parliament  this  is  sufficient  proof  of  publica- 
tion. Out,  with  deference  to  them,  I  think 
it  is  not,  and  that  it  would  be  extremely  hard 
if  it  was ;  for,  I  may  publish  a  newspaper 
containing  a  gross  libel,  and  yet  the  publi- 
cation may  be  innocent;  and  ifthevputa 
witness  in  the  box  to  prove  he  t>ought  it  at 
my  office,  I  may  cross-examine  him,  and 
prove  the  manner  in  which,  and  the  reason 
why,  I  sold  it  to  him ;  but  if  they  pnnluce  a 
paper  of  this  kind,  I  am  debarred  of  all 
the  advantages  of  a  cross-examination. 

1  will  put  a  case.  I  will  suppose  that  a  person 
inadvertently  prints  a  libel,  and  another 
tells  him,  you  must  not  publish  it,  it  is  a 
libel.  A  man  afterwards  comes  to  him  and 
says,  sell  me  one  of  these  papers.  The  printer 
says,  no,  I  will  not  publish  it.  The  other 
says,  you  may  safely  sell  it  to  me.  The  printer 
says,  why  may  1  safelv  sell  it  to  you? 
Because,  replies  the  other,  a  magistrate 
wishes  to  sec  it ;  lord  Ellenborough  wishes 
to  read  it ;  there  can  be  no  harm  in  sending 
it  to  lord  Ellenborough ;  to  give  a  libel  to  a 
magistrate  is  not  a  oublication. — I  ask  you, 
am  i  to  be  debarred  from  the  means  of  prov- 
ing that? — Am  I  to  be  deprived  of  the  benefit 
of^showing,  by  cross-examination,  what  were 
the  circumstances  under  which  I  let  the  paper 
go  out  of  my  hands  ? 

I  shall  talee  his  lordship^s  opinion  whether 
the  publication  is  provea.  The  second  sec- 
tion of  the  act  directs,  that  the  names  and 
places  of  abode  of  every  person  intending  to 
oe  the  printer,  publisher,  or  proprietor,  .of 
any  newspaper,  together  with  the  title  of 
such  newspaper,  and  the  place  where  it  is 
printed,  shall  be  set  forth  in  an  affidavit,  to  be 
filed  at  the  Stamp-office.  It  then  says,  that 
when  the  printer,  publisher,  or  proprietor,  is 
changed,  or  they  shall  chanee  their  places  of 
abode,  notice  of  the  same  sliall  be  given  to  the 
Stamp-office.  Now,  all  that  the  affidavit 
can  prove,  is  the  name  of  the  printer,  pub- 
lisher, and  proprietor,  and  the  place  where 
the  paper  is  printed ;  which,  you  will  recollect, 
is  quite  a  dinercnt  thing  from  where  it  is  pub- 
lished ;  for  it  is  one  thing  to  print,  and  ano- 
tlier  thin^  to  publish. 

The  ninth  section  says^  tltat  all  aflidavib 
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or  copies  of  them  certified  to  be  tnie,  shall 
respectively,  in  all  proceedings  civil  and  cri« 
minal,  touching  any  newspaper  mentioned  in 
such  affidavits,  or  touching  any  publication 
contained  in  such  newspaper,  be  received  and 
admitted  as  conclusive  evidence  of  the  truth 
of  all  such  matters,  set  forth  in  such  affi- 
davits, against  any  person  who  shall  have 
signed  or  sworn  the  same.  This  affidavit 
merely  states  the  place  where  the  news- 
paper is  printed,  and  the  names  of  the  printer, 
publisher,  and  proprietor.  I  do  not  object 
to  the  affidavit  lieing  evidence  of  those  facts, 
but  further  than  those  facts  I  do  contend  that 
it  is  not  evidence. — Then  it  says,  that  in 
some  part  of  every  newspaper  there  shall 
be  printed  the  true  name  and  description 
of  the  printer  and  publisher;  and  tlien  it 
goes  on  to  say,  that  after  such  affidavits 
shall  have  been  produced  in  evidence,  and 
after  a  newspaper  shall  be  produced  in 
evidence,  entitled  as  Uie  newspaper  men- 
tioned in  the  affidavit,  it  bhall  not  oe  neces- 
sary for  the  plaintiff,  informant,  or  prose- 
cutor, or  person  seeking  to  recover  any  of  the 
penalties  given  by  the  act,  to  prove  that 
the  newspaper,  to  which  the  trial  relates, 
was  published  at  the  housCi  shop,  or  office,  of 
the  defendants. 

Now  this,  you  see,  applies  only  to  cases 
where  penalties  are  to  be  recovered  against 
the  printer,  publisher,  or  proprietor.  It  states, 
that  when  persons  bring  actions  for  the 
penalties  imposed  by  the  act,  the  affidavit 
is  evidence  that  the  party  sued  is  tlie  printer, 
publisher,  or  proprietor. 

The  only  other  clause  necessary  for  roe  to 
mention  is  ttie  eleventh,  which  enacts,  that 
after  such  newspaper  is  produced,  haviu}^  the 
same  title  as  is  mentioned  in  the  affidavit,  it 
shall  not  be  necessary  for  the  plaintiff,  in- 
formant, or  prosecutor,  or  person  seeking 
to  recover  any  of  the  penalties,  to  give  any 
other  evidence  of  publicatuui.  Now,  with 
great  submission  to  his  lordship,  it  does  not 
seem  to  me  that  these  clauses  (which  are  the 
only  clauses  that  make  this  affidavit  evi- 
dence) do  not  apply  to  cases  of  this  nature, 
but  only  to  cases  where  penalties  are  given 
by  the  act,  and  where  a  party  prosecutes  or 
sues  for  the  recovery  of  the  penalty;  and 
there  is  good  reason  for  this;  t>ecau6e  the 
printer,  publisher,  and  propiietor^  are  an- 
swerable for  the  pensjties. 

Then,  supposing  this  last  is  the  only  case 
to  which  it  applies,  see  what  it  comes  to : 
the  words  of  the  act  are,  <*  After  such  news- 
paper shall  have  been  produced  in  evidence. 
It  shall  not  be  necessary  to  give  any  other 
proof  of  the  publication.''  How  produced  in 
evidence  ? — ^I'he  act  does  not  direct  any  new 
mode  of  proof;  it  only  takes  for  grtinted, 
that  the  newspaper  is  to  be  proved  in  the 
usual  manner.  The  act  of  parliament,  ac- 
cording to  what  I  take  to  be  the  true  con- 
struction of  it,  says,  you  shall  give  on 
oath  the  names  of  the  printet  and  puuliiiber, 
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.'iiift  ilcpfi«il  one  of  the  pipers  at  the  Sump- 
«ri'uc.  That  is  what  the  act  directs;  but 
(iofs  it  «-ay,  tlierctbre,  that  the  printer  and 
piibh»l:cr  iiviv  be  prov:cuted  in  any  part 
of  (he  kin^duni?  Suppose  Mr.  While, 
not  h;irin^  piil*hshed  any  of  his  news- 
papers in  lionilitn,  h.ad  taken  one  number  of 
the  Independent  Whi^  tu  Northampton,  and 
had  pven  it  to  a  waiter  at  a  coftee-house; 
fuppoM*  the  witnesses  to  prove  the  pub* 
hcatinn  of  the  paper  were  all  at  Northampton, 
would  It  be  contended,  that  merely  producing 
the  paper  was  evidence  that  he  had  put^ 
lished  It  in  London  ?  It  does  seem  to  rae  so 
absurd,  thai  I  do  not  think  such  a  proposi- 
tion cnn  be  maintained;  it  does  !eem  to 
me,  that  the  object  of  this  act  of  parliament 
is,  to  put  the  per^n,  who  sues  under  it, 
in  the  situation,  tlut,  when  a  libel  has  been 
inserted,  he  may  know  where  to  6nd  the 
libeller.  We  know  that  false  places  of 
abode  mi{;ht  have  been  given  in,  and  ther^ 
fure  the  meaning  of  the  act  was,  that  when 
a  party  came  into  a  court  of  justice  to 
complain,  he  should  not  be  turned  round 
by  being  told  that  it  was  necessary  for 
him  to  prove  the  publication  at  a  parti- 
cular place ;  that  is,  the  act  of  parliament 
means,  that  when  the  paper  shall  have  been 
given  in  evidence,  and  the  publication  proved 
m  a  county  where  the  jury  trying  the  libel 
arc  sitting,*  there  need  not  be  any  other  proof 
of  the  puolication. 

These  two  newspapers,  which  have  been 
given  in  evidence,  appeared  to  be  signed  with 
the  name  of  Hart  at  the  top  and  the  name 
of  Booth  at  t!ie  hoitom.  I  asked  whether 
Boolh  wa^  otic  of  the  commissioners  of  the 
stamp^.^It  was  answered,  that  he  was  em- 
ployed in  the  Stamp-ofTicc,  but  that  he  was 
not  one  of  the  cummis^ioners.  Now  the  act 
directs,  that  the  printer  or  publisher  should 


lication  is  proved,  by  the  delivery  of  the  i 
paper  under  the  pruviMons  of  the  act  of  par- 
liainenl,is  Sonier^ii  iinuse,  which,  vtiu  know, 
is  in  the  county  of  Mid<licsrx  ;  tliercfore  it 
is  clear  that  they  have  civen  cvid«*:ice  of  a 
publication  which  did  not  take  pUce  in  the 
city  of  London.  His  lordsuip  uiil  (riveyou 
his  opinion  upon  the  construction  ct  iM>aet 
of  parliament,  and  he  will  leil  yuu  that,  it  there 
is  no  proof  ot  publication  in  Lr>ndon,  ycm 
must  absolve  the  defendants  froai  the  peoil- 
tiei  of  this  inforinat'ion. 
I  (!entlenien,  I  am  sorry  to  have  detaioed 
you  so  long ;  I  sh-ill  request  vuur  attenckio 
for  only  a  few  moments  luiizer.  I  agree  with 
the  attorney-general  in  the  importaDce  oi 
the  case,  and  I  now  wi»h  onlv  to  repeat  so 
jrou  the  grounds  upon  which  I  have  rested  the 
innocence  of  tliesc  defendants. 

You  will,  I  tnist,  view  this  case  upon  thf 
pinciples  upon  which  you  wish  your  cuoduc: 
in  deciding  it  to  be  viewed  by  the  couo- 
try.  You  will,  I  trust,  consider,  if  yra 
find  a  person  exercisini;  the  arduous  dutr 
of  a  puolic  writer,  acting  fair)y,  cntiKieii- 
tiouslyi  honourably,  and  with  no  object  m 
view  but  the  public  advantage,  that  yoMoofjnt 
not  for  a  slight  veniji  error  with  respect  to 
some  particular  mode  of  expression,  wholW 
to  condemn  him.  Yon  will  not  blast  bu 
character  by  a  venlict  which  may  consiso 
him  tu  a  severe  punishment.  You  will  look 
at  the  conduct  ot  ilie  author  of  these  publici- 
tions  in  the  same  way  in  which  ytm  w«uld 
wish  your  own  to  be' contemplated.  Ifyua 
find  the  writer  actuated  by  an  innocent  and 
laudable  motive  you  will,  notwiih5tand:n: 
his  judgment  may  hive  been  crroneoti.«,  give 
him  credit  for  the  purity  of  his  iniciiiion.  and 
not  load  him  with  the  imputation  or  giiiit, 
merely  on  account  of  a  warmth  and  intempe- 
rance of  expression.    You  wiM  i;ivc  him  creoit 


each  day  deliver  to  one  of  the  commiuioners  of  -  for  his  feelings  upona  subject  calculated  deerlv 
the  Stamp-oflficc,  a  paper  signed,  and  that  paper  to  excite  them.  You  will  cunsiclcr  his  coo- 
is  made  evidence  against  the  parties;  it  is  duct  in  this  point  of  view  ;  you  will  consider 
made  evidence  too  in  the  case  of  an  action  for  of  what  imporlance  it  is  to  the  public,  that 
a  penalty ;  but  I  contend  that  a  publication  to  the  proceedings  ofjudges  and  courts  of  justice 
a  commissioner  of  stamps  merely,  cannot  ;  should  be  fairly  and  openly  discussed.  Ycu 
be  considered  as  suflicient  evidence  of  a  will  consider,  that  this  writer  nierelv  ts- 
publication  to  support  a  criminal  information ;  tended  to  impress  upon  the  mind  of  the  noble 
out  at  all  events,  in  order  to  make  it  evidence,  iudge  a  conviction  of  what  he  conceived  to 
it  must  be  proved  that  the  paper  produced  was  j  be  an  error  in  his  judgment.  You  will  consi- 
the  actual  paper  delivered  to  the  coramis-  ;  der,  that  he  did  not  intend  to  say  anv  thin: 
sioner  at  the  >tamp-ofiice.  I  asked,  whether  j  personally  disrespectful  to  th»  noble  lord^ 
the  person,  whose  name  appeared  at  the  foot  {  you  will  consider  that  his  object  was,  to  point 
of  the  paper,  was  the  commissioner  appointed     out  to  him,  as  other  writers  have  done  with 


to  receive  it  hy  the  act  of  parliament.  The 
witness  said,  No;  that  the  commissioner 
was  a  gentleman  of  the  nameofAlom,  and 
that  Booth  was  not  the  name  of  a  com* 
missioner.  How  does  it  appear  that  this 
perfion  named  Booth  had  any  authority  or 
commission  to  receive  the  paper?  whether 
he  had  a  commission  or  not,  we  have  a  right 
to  say  that  he  had  none ;  for,  if  he  had,  it 
ba%  not  J>ecn  proved, 
it  is  clear,  that  the  place  where  the  pub- 


respect  to  other  judges,  what  he  thctigbt  the 
dangerous  tendency  of  the  doctrines  he  had 
delivered  from  the  bench.  You  will  consider, 
that,  throughout  the  whole  of  his  conduct  in 
this  case,  he  manifested  the  feelings  of  an 
honest  independent  man,  influenced  bv  the 
most  patriotic  motives,  and  feeling  warnilv  the 
subject  he  was  discussing:  and  you  wilf  not 
hold  him  puilty  merely  for  that  "warmth  ar.d 
intemperance  of  expression  which  mav  es- 
cape the  best  of  men,  and  which  mighthave 
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escaped  this  writer,  sitting  down  with  the  ia- 
tention  to  do  well,  and  to  serve  the  cause  of  his 
country  upou  the  question  whkh  was  the 
tliemcof  hispen. 

If  in  any  part  of  his  conduct  you  shoold 
tliink  he  has  acted  wrong,  if  you  should  think 
that  improper  expressions  have  escaped  him, 
you  will,  I  am  persuaded,  attribute  them  to 
the  frailty  of  human  nature,  and  not  to  the 
bad  and  malignant  motives  which  this  infor- 
mation has  imputed  to  him.  I  am  sure  yoa 
will  be  glad  to  find  an  excuse  for  any  thtng 
which  may  appear  to  you  improper  in  anv 

rirt  of  these  letters, — founded  upon  that  wliicn 
think  must  be  the  conviction  of  yourmindt, 
that  his  motive  could  be  no  other  than  the 
indignation  he  felt,  at  what  he  conceived  a 
failure  of  justice  in  one  instance,  atooereat 
severity  in  another,  and  upon  Uie  whole,  a 
perhaps  too  intemperate  zeal  in  the  cause  of 
the  public.  If  you  do  so  consider  this  sulject, 
I  am  sure  yon  can  do  no  mischief  by  voor 
verdict.  Your  judgment  of  acouittal  will  be 
to  these  poor  men  and  their  aepaddent  fii- 
milics  a  source  of  inexpressible  happiness. 
You  will  by  such  a  verdict  convince  the 
world  of  the  value  and  importance  of  4he 
trial  by  iury,  by  giving  these  defendants 
the  full  benefit  of  it.  You  will  evince  to 
mankind,  that  the  principle  by  which  a 
British  jury  are  actuated,  is,  that  when 
there  are  doubts  whether  an  act  may  be 
ascribed  to  a  good  or  bad  motive,  it  is  the 
inclination  of  their  breasts  to  ascribe  it  to  a 
good  motive.  You  will  not  look,  as  lord  Ken- 
yon  was  wont  to  say,  with  eagle's  eyes,  to 
find  out  a  bad  motive  where  a  good  one  may 
be  inferred,  but  will  rather  let  the  evidence 
in  favour  of  tlM  guod  motive  preponderate. 

Tnisting  that  such  will  be  tne  principles 
upon  which  you  will  return  your  verdict,  I 
conclude,  by  returning  to  you  my  thanks  lor 
tlte  patience  and  attention  with  which  you 
have  heard  me. 

[At  the  oonclusion  of  thisspeech,  several 

Ecrsons  in  the  hall  expressed  their  appro- 
ation  of  it  by  loud  plaudits.  The  learned 
counsel  retired  from  the  court.] 

REPLY. 

Mr.  Attomty-  General.— May  it  please  yoinr 
Lordship.  In  this  case  a  question  of  law  has 
been  raised  by  the  learned  gentleman  who  has 
just  finislied^I  beg  pardon — I  should  not  call 
It  a  question  ot  law,  tor  he  has  gone  to  the  jury 
upon  it  and  lias,  in  a  speech  of  three  hours  and 
a  half,  endeavoured  to  convince  them  there  has 
been  no  publication  in  this  place. 

Gentlemen  of  the  junr,  1  think  that  this 
case  has  been  now  sufbciently  displayed  to 
you,  and  the  nature,  object,  and  tendency 
of  tlie  defence  laid  before  you,  in  language 
jniich  more  intelligible  than  any  I  can  use. 
I  think  it  must  appear  to  you,  from  what  has 
passed  in  this  court,  with  what  arms  it  is  that 
these  defendants  wish  to  defend  themselves, 
and  to  what  means  the  defendants  are  eade»- 


vouring  to  resort,  for  wresting  their  case  from 
the  jubt  animadversion  of  the  law. 

As  the  learned  eentleman,  who  has  just 
addressed  you,  has  left  the  court,  I  will  ab- 
stain from  what  I  was  about  to  say.  1  am 
wiUing  to  eive  him  credit  for  the  learn- 
ing and  ta&nts  which  he  has  exhibited  in 
this  most  ingenious  but  at  the  same  time 
most  extraordinary  defence,  yet,  although  I 
have  been  witness  to  many  addresses  in  this 
court  eqindly  eloquent  and  able,  displaying 
as  much  learning  and  ingenuity,  and  I  must 
say  much  more  correct  judgment  than  has 
bMn  shown  by  the  learned  gentleman,  I 
never  have  before  witnessed  an  act  'of  such 
indecency  and  impropriety  as  has  been  exhi- 
bited in  the  body  of  the  court  this  day  at  the 
conclusion  ol  the  learned  gentleman's  speech. 
I  must  suppose  it  can  only  have  proceeded 
from  some  extraordinary  means  used  to  pro- 
cure such  an  ezpression-of  popular  feeling. 

With  respect  to  that  which  has  been  stated 
bv  my  learned  friend — 1  correct  myself,  I 
should  say,  hj  the  learned  gentleman— upon 
the  subject  of  publication,  vis.,  that  there  is 
DO  proof  th«t  this  paper  has  been  published  in 
London;  the  fitUacy  of  the  argument  the 
learned  eentleman  has  used,  could  not  have 
eluded  the  vigilance  of  even  an  attorney's 
clerk.  The  act  of  parliament  says,  that  the 
certificate  of  the  amdavit  shall  be  pruof  of  all 
tlie  fiMts  contained  in  it ;  and  that  the  paper 
produced  shall  be  evidence  against  the  printer 
and  publisher;  I  produced  the  paper,  and 
that  IS  evidence  to  show  who  was  the  printer 
and  publisher,  and  who  was  the  proprietor ; 
and  tlie  paper  states  that  the  publication  was 
in  London.  I  do  not  recollect  any  other 
technical  objection  upon  which  it  is  necessary 
for  me  to  trouble  you. 

It  is  disagreeable  to  me  to  make  observa- 
tions that  may  have  any  appearance  of  harsh- 
ness against  a  gentleman  who  is  absent,  but 
when  that  gentleman,  having  made  bis 
observations,  chooses  to  withdraw  from 
the  Court,  I  must  not  on  that  account  siifier 
myself  to  be  precluded  from  replying  to  them. 
I  will  tell  you  why  I  recall  the  expression  of 
'*  My  learned  friend.'*  There  is  no  courtesy 
I  woukl  not  show,  no  expressk>n  of  kindnesal 
wouM  not  use,  upon  any  occasion  towards  any 
gentleman  of  the  professwn.  That  I  sbouki 
without  a  reason  be  guilty  of  any  thing  which 
may  seem  uncourteous  to  a  gentleman  of  the 
description  of  him  who  has  just  addressed  you, 
I  am  sure  never  can  be  supposed  of  me— [At 
this  time  Bfr.  CUfibrd  re-entered  the  Court.}-— 
I  was  proceeding  to  state  the  reason  why  I 
had  not  continued  to  designate  the  learned  gen- 
tleman by  the  name  of  my  learned  friend.  It 
was,  because  sfler  the  manner  in  which  he 
has  addressed  you  as  to  my  conduct  in  this 
case,  it  would  have  been  mean  and  abject  in 
me  to  have  given  him  that  appellation ;  for 
you  see  that  he  has  carefully  endeavoured  to 
rescue  the  noble  lord  and  every  one  of  the  jury 
from  every  one  of  the  charges  alleged  against 
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them  in  Ihcsc  papcr%  ami  he  has  choficn  to  out  notirini^  what  the  attorney-general 

throw  one  of  the  inost  hc:ivy  accus;iiioiis  upuii  had  stated.  J 

nic,  though  the  aiillior  hiiiiJiell  hail   never  \lx,  Attijrnetf  (ieneral. — ^Then  I  am  totin- 

ascribcd  tu  nic  the  conduct  which  is  the  buh-  dersitaud,     tVuin    the    learned     cenllenian^s 

jcct  ut  thai  uccutidtiun.  silence,  that  knowing*  that  I  liad  stated  that 

Yi)u  observe  that  it  is  imputed  to  lord  F.I-  this*  parly  had  nut  bustaincd  any  other  incoii- 

]tnboriiti;;li,  that  he  has  dccuuil  h*;lilly  ut  the  veuicuce  than  wh.it  the  thing  carried  with  it, 

^uffc^int;!l  dt  a  young  tcmule,  the  diiuuhicr  of  and  that  I  mrnly  said  he  liail  been  subjected 

m  auifcruif:  tatltcr,  at  a  lime  when  that  father  to  no  particular  inconvenience,  he,  with  that 

was  coutincd  in  irt>n!».     It  is  stnled  in  this  knowledge,  and  bearing  tliat  lact  in  hismiod, 

libel,  that  his  Uirdshin  thought  lii;ht)y  of  a  has  purposely  omitted  to  state  that  fact  to 

freeman  and  an  En::li»hnian  beiuij!  confined  you :  for  rertiiiuly  he  did  stale  thai  he  vai 

in  iron!«. — Nuw  the  Irarnrd  gentleman  »ays  iu  sure  I  thouglit  lightly  of  a  frcemaii  and  an 

I,  "  I  do  not  think  Itird  F.l- 1  Knglishman  hein;;  placed  in  irons,  and  that 


his  address  lt»  you, 

lenborough  docs  think  liizhtly  ot  an  Kniilish- 1  I  thouglit  an  Knt'lish man's  being  put  iu  irons 
man  heiiig confined  in  iruns ;'  hut,  I  have  tlic    was  attended  with  no  inconvenience, 
authority  ot  the  learned  gentleman  hiinfelt',**!      ^^  Q^-^a 

'  I  ral  sUted,  I 

J I  inconvcniei _^  —  ^_.  _^-,„^_ 

.  -         1     t    •      ■  II     •  1 .!  what  he  miaht  have  sufifercd  hv  being  put 

gentleman,  by  bcmg  kept  m  irons  all  nisht    iry„,_aud  1  bchcve  I  so  argued  it. 
lias    sunt: red    no    inconvenience ;    and    tins  ° 

yix.Attornni  dcucraL^-^o  then,  my  learned 
friend — for  Twill  nuw  call  him  so— argued 
that  I  was  of  opinion  that  the  circumstance 
of  a  man  being  put  in  irons  was  no  inconve- 
nience, because  I  said  he  had  sustained  do 
other  inconvenience  beyond  what  arose  Iram 


argued  that  an  Kngii^hulan  and  a  freeman 
being  put  in  irons  was  not  thereby  subjected 
to  any  inconvenience  whatever."*  Now  I 
would  most  readily  attribute  this  misrepre- 
sentation to  a  niisiccollection  on  the  pirt  of 
the  leiirned  gentleman.     It  is  a  c;ravc  imputa- 


tion against  me;  it  deeply  aiferts  my  moral:  hi^  being  put  in  irons.  If  my  Icurned  friend 
character ;  it  invades  my  claim  tu  that  whii'li  j  ha'!  persevered  in  the  mode  of  expression  I 
I  roust  he  most  anxioub  to  posiiess — naiULly,  I  first  understood  hiiu  to  have  adopted,  I 
the  good  opinion  of  good  and  moral  mtii— I !  should  have  yaid  it  was  a  wicketl  misrepre^ 
must  deserve  to  be  an  outcast  of  society,  if  i  scntation ;  but  I  am  content  that  he  oov 
such  a  sentiment  could  be  justly  altnbuicd    says  he  did  not  mean  to  understand  me  as 


to  me. 

I  have  a  perfect  recollection,  that  when  I 
said  the  person  who  hud  been  put  in   iriius 


having  said  any  «uch  thing ;  aiitl  therefore  all 
I  will  say  is,  that  the  inference  he  drew  is  h^ 
neath  his  un(ler*«'.andins.     I  am  sure  it  would 


was  subjected  to  no  partiruLir  inconvenience, ;  require  a  )>erson  lo  be  possessed  ot'  a  degrte 
that  I  immediately  corrected  mysrlf,  and  ,  of  fallacy  and  mr.mness  which  dues  not  Re- 
stated di^'tiiiclly  that  what  I  meant  v\'a!«,  that    long  to  my  leaiiK-d  triciid,  before  he  could ar- 


he  had  been  subjected  to  no  incidental  inroii- 
venience,  beyond  the  cirtumslanrcof  his  hav- 
ing been  contiiu-d   in   irons.     I   guarded  as 


rive  at  «uch  n  conclusion  w  ith  regard  lo  mv 
feelings,  at  the  circumstance  of  an  Eni^lifb- 
man  and  a  fircnKin  being  confined  in  TroDS. 


much  as  po>t>ible  agMinst  such  a  inali>ruant ,  1  can  ted  twr  thr  situaiion  in  which  niT 
observation  as  that  which  the  learned  gentle- ;  leariit-d  friend  i^  placed — I  have  herctotcr« 
man  has  addres^'od  to  you.  i  been  placed  in  the  s.ime  Mtuation  niyselr.    1 

\yhen  I  said  that  he  had  been  suhjcctrd  to  !  know  the  ditiiruily  of  finding  pUu^^ible  topics 
no  inconv(M)i  nee,  I  \vi^h(d  to  br  uiuk-r>tood  on  wliich  to  address  a  jury  ;  and  when  ve 
as  meaniii::,  that  he  had  been  suhjecud  to  ua  '.  cannot  liiid  uise  oiil>,  wc  mus>t  sometiroti 
particular  inconvenience — thathehad  «>utiLTed  !  have  recourse  to  foolish  ones.  To  be  sure, 
nothing  from  any  incU'nKiuy  of  ivt-aiher— in  !  the  inference  he  has  drawn  with  respect  to 
short,  that  there  had  been  no  incitlental  in-  my  notions  upon  such  a  subject,  is  as  weak  i 
convenience  attendant  upon  the  act  of  placing  '  one  as  ever  wa>  urgi  d. 

him  in  irons  U'vond  the  inconvenience  •  I  shall  now  proceed  to  give  some  answer  to 
which  belonged  to  the  mere  act  ilsell— not  at  the  very  many  obscrvaliuiis  he  has  made:— 
all  saying,  or  meaning  to  say  (as  it  has  been  '  in  point  of  lact,  I  think  hi.s  speech  has  par- 
iinfairly  and  unjustly  represented  lo  \ou)  that  I  taken  very  much  of  the  nature  of  the  hbd 
it  was  no  inconvenience  to  an  Kiijiiishinan  ■  itself:  but  tiiis  I  do  not  impute  to  him  per- 
and  a  freeman  to  he  placed  in  chains.  If  sonally,  but  to  the  nature  of  the  case  he  had 
the  learned  gentleman  supposed  that  I  said  .  to  dilcnd.  He  has  tele  himself  obliged,  m 
otherwise,  I  should  be  glad  to  hear  him  say  ■  every  part  of  his  speech,  lo  clear  those  who 
so.  If  he  says  now,  that  he  supposes  me  not  are  liMled  from  the  charge  against  thcni, 
to  have  said  that,  which  I  am  sure  all  of  you  ju^lisibelihelUrhimseh  hasdone— hut,althe 
must  remember,  I  wish  him  to  say  so.  same  time,  ht-  has  introduced  topics  bv  wliKh 

[Mr.  C/i/^on/ remained  on   his  seat,  wiih-  '  ii  is  evident  thai  he  meant  to    fix  tliusc  im- 

~  ^  — -|  putalions,  which  it  seemed  tube  his  uhject  to 

}  idc  £j/i/t  p.  1279.  :  obviate— otherwise  I  am  sure   he  vrouid  urt 
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have  received  the    applause  which   he  ob- 
tained. 

In  order  to  justify  the  defendants  for  pub- 
lisliing  these  hbcls,  he  states,  that  numbers 
of  other  prosecutions  have  been  brought  be- 
fore this  Court  for  sinnilar  publications,  and 
some  of  them  he  enumerates.  Now,  this  is 
the  6rst  time  I  ever  heard  the  publication  of 
one  libel  justified  by  the  publication  of  ano- 
ther. Some  of  the  publications  he  enume- 
rated in  a  very  extraordinary  way— he  stated 
that  some  of  ihe  prosecutions  had  taken  place 
in  the  reign  of  Charles  the  second;  and  I  own 
I  was  afraid  he  was  going  to  state  what  had 
been  the  practice  of  juries  in  Charles  the  ne- 
rond's  time. — He  said  that  there  had  been 
four  prosecutions  against  persons  who  had 
libelled  chief-juslicc  Scroggs;  and  that  it 
had  happened  by  a  singular  fortunate  cir- 
cumstance, tfiat  all  the  judges  who  had 
arraigncfl  the  conduct  of  those  who  had 
charged  them  with  corruption  had  afterwards 
been  detected  in,  and  convicted  of  improper 
practices.  Why,  gentlemen,  there  arc  no  per- 
sons present  in  this  court,  who  were  not  led  by 
the  observation  of  my  learned  friend  to  the 
ctmclusion,  that  there  would  be  the  same  result 
in  this  case. — There  are  none  whose  minds 
Mill  not  be  carried  to  that  conclusion  by  the 
observations  of  my  learned  friend ;  but  my 
iearned  friend  has  a  precedent  for  his  argu- 
ment, in  the  conduct  of  the  libellers  them- 
selvcs.—They  say,  too.  that  they  mean  no 
harm— they  sav,  God  forbid  that  lord  Ellen- 
borough  shouhl  ever  conduct  himself  as  judge 
Jeffries  did — they  say,  that  although  they 
consider  that  they  have  brought  their  argu- 
ments to  bear  with  respect  to  the  cases  they 
arc  discussing,  yet  that  they  mean  nothing 
disrespectful  to  the  lord-chief- justice.  I 
know  Dot  what  they  may  mean ;  but  I  well 
know  what  they  have  $aid  of  him. — And  this 
reminds  me  of  a  saying  of  the  late  lord  Chat- 
ham :— When  a  certain  gentleman  had  uttered 
some  improper  expressions  in  parliament,  that 
noble  lord  threatened  to  have  them  taken 
down;  they  were  taken  down;  and  the 
gentleman  who  had  uttered  them  was  called 
to  account  for  having  used  them :  he  begged 
for  mercy  of  the  House,  and  said  that  he 
meant  nothing  by  the  expressions  he  had  ut- 
tered. Lord  Chatham  said  he  hoped  the 
House  would   not  press  severely  upon  the 

gentleman  who  had  so  submitted  himself— 
ut  he  would  ^ive  that  gentleman  a  piece  of 
advice,  1^  which  he  hoped  he  would  regulate 
his  conduct  in  future;  namely,  when  he 
meant  nothings  to  toy  nothing,  I  hope  that 
my  learned  friend  when  he  has  four  cases 
which  mean  nothing,  will,  in  future,  omit 
stating  them  in  a  speech  of  four  hours. 
If  he  meant  any  thing,  he  could  only 
mean  that  the  case  before  you  was  to  he 
likened  to  them  :  which  is  imputing  to  lord 
£llent>orough  this  grave  charge,  that  lord  £1- 
lenborough  (who  may  know  this  prosecution 
is  going  on)  is  io  the  same  situation  as  lord 
Bacon,  or  judge  Scroggs;  aod  as  history  fur- 


nishes you  with  instances  of  the  improper 
practices   of   those  judges,  so  history  will 
furnish  posterity  with  instances  of  the  im- 
proper conduct  of  lord  Ellenborough. 
There  are  a  great  manv  other  topics  in 

'  which  my  learned  friend  has  indulged  him- 
self, but  with  respect  to  which  I  do  not  think 
it  at  all  necessary  to  follow  him.  With  re- 
gard to  his  representation  of  the  manner  in 
which  I  opened  this  case,  I  do  not  think  it 
necessary  to  address  many  observations  to 
you.  He  found  fault  with  me  for  stating  that 
I  had  been  abstinent  in  forbearing  to  pro- 
secute these  defendants ;  he  found  fault  with 
me  for  speaking  of  my  boyish  connections 
with  lord  Ellenborough ;  he  found  fault  with 
mc  also  for  saying,  that  I  had  looked 
with  a  difierent  eye  at  the  publications  of 
these  defendants  than  I  do  at  present,  and 
that  their  future  conduct  would  determine 

'  me  as  to  the  manner  in  which  I  should  be 
disposed  to  consider  them  hereafter.  Now, 
upon  re-examining  all  I  have  said,  I  have  do 
wish  to  recall  any  part  of  it.  When  any  ob- 
servations are  made  upon  my  conduct,  or  any 
attack  Is  directed  against  it,  it  is  not  my  dis- 
position  to  feel  resentment ;  the  first  senti- 
ment of  my  mind  is,  to  endeavour  to  find 
whether  the  charge  is  well-founded.  If  it  be, 
I  correct  myself;  and  if  not,  I  treat  the  ob- 
servations with  the  contempt  they  merit. 

It  has  been  stated,  that  his  lordship  is  not 
directed  by  the  act  of  parliament  to  give  you 
his  opinion  as  to  the  matter  of  the  lil>el ;  I 
am  sure  that  observation  cannot  fitil  to  have 
excited  some  surprise ;  I  perceive  that  it  has 
excited  some  surprise  in  the  mind  of  the 
learned  judge,  that  any  one  should  have 
stated  he  was  not  directed  by  the  act,  to  eive 
you  his  opinion,  whether  this  was  a  libel  or 
not,  but  that  he  was  only  to  tell  you  that  if 
you  were  of  opinion  it  was  proved---then 
what  ?  Why,  that  it  wot  proved  !  My  learned 
friend  tells  you  that  is  all  which  the  judges 
are  directed  to  do.  Why,  gentlemen,  those 
who  introduced  this  act,  were  not  such  dri- 
vellers as  to  mean  that  the  legislature  should 
pass  an  act,  having  no  other  object  than  the 
one  which  my  learned  friend  has  stated.  The 
question  whether  a  publication  is  litjellous  or 
not,  is  to  l>e  determined  by  its  contents ;  and 
whatever  effect  a  writing  has  a  tendency  to 
produce,  the  intent  to  produce  that  effect  is 
to  be  inferred  from  the  tendency  of  the  writ- 
ing to  produce  it ;  and  his  lordship  is  directed 
by  the  act  of  parliament,  to  tell  you  whether 
the  libel  has  the  tendency  imputed  to  it,  aod 
consequently  having  that  tendency,  that  it 
was  written  with  the  ioteDt  charged  io  the 
ioformation. 

It  has  been  said  likewise  by  my  learned 
friend,  that  the  conduct  of  those  who  admi- 
nister the  government  and  the  laws  is  oped 
to  ht  fairly  discussed,  as  well  as  the  conduct 
of  private  individiuls,  and  that  they  are  to 
be  expqsed  to  any  attack  that  any  one  who 
cbooees  to  say  be  isdiscusune  a  public  subject 
thinks  proper  to  Itvtl  at  them;    and  my 
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M««  haa  hMHfat^w^  fta^lhavarin 
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iteaapfaaMtaaalfvri 


Siht  IMwIy  to  Mr.  Da  Labia,  to  aa— 1» 
MtriiaanteM  vf  bh,  HapfMSt  to  *aa& 
jnt,  and  la  ana  of  Iba  aoal  daeided  poHtieal 
yartr  Bamphlau  thai  war  waa  raWubad— a 
faaiBUet  writtea  with  «  viaw  to  en  down 
aaatlwr  paa|dilet-«  aaiMhlal  pnUUhed 
ai  J  auppoaa  Ut  apaecb  will  ba  pubUabod— 
saBtaiaii^  MBliiaeirti  ii^arioui  to  tba  aublie ; 
«ba  wara  the  autban  of  thai  aark  1  kaow 
BOt  any  nwfa  Ifaaa  be,  bat  I  kaow  who  tba 
■uihora  af  tbeia  publicatiDBi  an,  aad  ibal 
tbcy  an  the  fteductioaa  af  Iba  da<«Bdaati 
Hart  aad  Whke.  WfaaUwrnjlanMlMMid 
baa  any  farthn  koowtadn  apoa  lint  auWaolt 
I  caaaal  taU;  Ibaie  ta  eartaiDfjr  a  deal  J 
Uml  acwiinaii  diipU|ad  in  the  aianasaBMl 
aitha  atgaeuala  eoDtaiaad  in  tiwao. 

Mjr  lawaad  Aiead  a^a,  yea  an  aal  to 
iaiMta  Ihaae  Kbah  to  tba  deftedaau  Han 
aad  Wbiit,  bacaan  ihay  an  Imibm  which 


JOB  hBM  ao  right  otbarwiae  Wcoaudcr  tbeat. 
Ha  miut  knaw  belter  thaa  I  bow  Iba  ftct  i* 
—ha  mtnt  know  it,  becaaM  baaHMtbare 
had  it  froiB  the  partiea  4beaiaalvea{  hut  wb«- 
tber  they  are  letten,  or  whether  they  are  ool, 
tiieae  penona  are  aaiwcraUa  for  tbcoi. 

I  caonot  but  have  obaervad,  bom  a  amile 
aa  your  countentDca*,  that  yau  conceiTe  I 
BeanI  to  iraputa  to  my  learned  friend  that 
he  wa*  tbeautherof  tbeaakMcr«;I«eaai 
no  aucb  thing ;  I  ibould  think  il  waa  fciy  un- 
worthy flf  aw  to  aaj.aayifai^tbatai^ 


X  ahaaU  ba  aem  u  laaae  bb  inipHM 
aa  yanr  ounda  tW  Ihaaa  paaata  had  pa- 
eaadadftoaathaaaBar  ■jlamaiMaS- 
I  baljaaa  ha  waaU  dMv  bmI»p«UMm 


■■atoiBM  laaBiiM  m  mmim  jaa  b»mb 
aaa  Urn  ac^  fcr  tte  p>*»B  feaaA  I 
tbeoiht  k  BMBMur  to  da  aj  1mm4  few 

baaa  jiiiiliiiai  m  «A«  iitoiMau  -toaMt 

OiBrtiwi^  ibavla  aaalhar  toatottil 
I7  mg  laned  Umi  wkiah  I^MlW 

ted  WBdi  Mi^  with  ja% li.^ 

tbaaahiBiiliimifc     I    lliiitha^awtK 


litoa  iato  tba  aadA 
Bfaathtoa. 

A  matdaal  af  alaMBoea  faBB  bM 
tff  my  liBiaad  Maai  <Z ariah tala 
B  battaa  bbbm),  hat  a  ^aak  daal 


i^y^aa;  diu  ibh  iob  n^aai  waa  aaij  a 
chai^  tbaen  with  iiapropar  aondBct  ia  tta 
parliaakf  inataacaa  to  whidk  Ihar  lakA 
Tha  wiitar  Mtya,  that  "  Sa  la^  aa  aw  aaaB 


,wlh 

mbl,  aawaUaaaa  wpacioaad^ 
~  .,_  thaviplaBtBtlaattaBar  UaMtaw 
cauotiyaMn  liiihi  hiii  laiiiaadiiiM  iaih* 
coarta  of  jaatko— to  call  pibfcly  on  hialwd- 
ahip  far  aatiafactety  wyhnaiiaai  wafacHigB 
oua  that  recantly  caaw  aadar  taia  oa^atoBH; 
and  waa  inhautied  te  hiiiariartaiiito  tow 
aauaa  ftaaly,  but raipecmllgr ,  tbolbnaifll 
vaUdity  of  tba  doditoea  «faieh  lad  baa 
attribuad.  blady  babopad.  to  UsloiMiK 
and  claariy  dcBMaalnla  tbwraaaiiiBiif 
aad  p«nicioaa  coataquasaaa  to  iba  pablictf 
largeL"  I  want  to  kaow  whalher  aay  that 
can  ueak  nece  directly  aad  plaialy  tMa  ika 
data  I  which  inputaa  ta  bm  lwiilalii[i  M 
be  haa  liaiani naiad  priBnylea  dauaatoia 
Ifaw  twlncy,  aad  hv  «r|id  l»  JBaMd» 
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trines  which  are  likely  to  be  attended  with 
pernicious  ccnsequences  lo  the  public  at  large? 
h  is  really  the  act  of  a  child  to  be  eodeavour- 
inc;  to  explain  away  the  meaning  of  such 

iMy  learned  friend,  af^er  having  observed 
iipon  the  other  parta  of  the  libels,  says,  now 
what  has  all  tnis  to  do  with  the  conduct  of 
judee  Jeffries?  Here,  I  think  he  did  not 
deal  fairly  with  me.  He  says,  how  could  the 
attorney-general,  in  8|»eaking  of  this  Jibel, 
apply  what  had  been  said  of  judge  Jeffries,  as 
what  was  meant  to  be  said  of  lord  Ellenbo- 
rough  ?  Ue  says,  what  has  lord  Elleoborough'a 
conduct  to  do  with  judge  Jeffries  f  And  how 
could  the  most  perverted  mind  suppose  that 
the  one  had  reference  to  the  other  f  I  •greo 
with  him,  and  1  never  said  that  it  did ;  Dut 
when  I  found  this  uncharitable  wriler,  io 
another  part  of  the  libel,  pointing  at  judge 
Jeffries,  and  saying  that  he  should  have  con* 
ceived  himself  to  have  been  living  in  the 
reign  of  James  the  second,  instmi  of  the 
reign  of  George  the  third;  and  when  I  found 
him  stating  the  conduct  of  judge  Jeffirie% 
and  comparing  the  conduct  of  loni  Blienbo- 
rough  with  it,  I  did  take  the  liber^  of  saying, 
that  his  carrying  us  to  the  reign  of  Jamee 
the  second — ^that  his  carrying  us  by  steps  to 
the  conduct  of  lord  Ellenborough— thai  his 
saying;  that  the  conduct  of  lord  Ellenborough 
put  him  in  mind  of  James  the  second,  m- 
cause  his  lordship  acted  like  judge  Jeffirie^— 
I  did  then  think  that  I  was  justified  in  con- 
sidering it  an  aggravation  of  the  libel^  thai 
Ihe  name  of  judge  Jeffries  had  been  so  mtro* 
duoed ;  and  I  was  justified,  because  you  find 
that  in  a  subsequent  libel  he  refers  to  the  coo- 
duct  of  judge  Jeffries. 

My  learned  firiend  says^  thai  he  is  aoI 
inclined  to  dispute  the  excellence  of  the  pre- 
sent judges  ;  but  that,  if  the  seat  of  judgmeni 
is  filled  by  less  worthy  persons,  and  such 
gentlemen  as  Mr.  Hart  and  Mr.  White  are  not 
permitted  to  arraien  their  conduct,  the  laws 
and  constitution  of  the  country  will  be  put  in 
danser.  I  believe,  gentlemen,  that  there 
would  be  a  great  deal  more  danger  by  such 
persons  being  suffered  to  arraien  the  conduct 
of  judges  in  the  manner  in  which  they  have 
done.  Permit  me  to  make  one  obsenmtioB 
with  respect  to  the  situation  in  which  judges 
stamL  It  has  been  assiraied  by  my  learned 
friend,  as  it  had  been  assumed  by  him  who 
wrote  these  hbels,  that  there  is  no  appeal 
from  the  jud^,  but  to  the  editor  of  a  news» 
paper ;  that  if  a  Judge  misconducted  himself 
there  could  be  none  to  call  him  to  account, 
except  the  authors  of  sweb  libels  as  these. 
Now  with  respect  to  the  parties  to  proceed- 
ings in  courts  of  justice,  tnere  is  no  instance 
in  which  they  may  not  earry  the  discussion  of 
causes  affecting  their  propertv,  their  liberty, 
or  their  lives,  to  anotner  tribunal— the  law 
allows  them  upon  all  occasions,  a  motion  for 
a  new  trial,  or  an  appeal ;  or  if  they  are  dis- 
contented with  the  opinion  of  thejudge^ao 


appeal  to  another  tribunal,  from  that  they  may 
generally  go  to  a  higher,  and  ultimately  to 
the  House  of  Lords ;  there  is,  therefore,  no 
danger  that  their    rights    or  their  liberties- 
should  suffer  by  the  misconduct  of  judges, 
even  though  the  writers  of  these  newspapers 
should  not  be  suffered  to  libel  them  for  any 
doctrines  they    might  utter  unpalatable  to 
themselves  ;  nor  can  the  judges  betray  their 
trust  with  impunity,  for  my  learned  friend- 
knowa  perfectly  well  as   I  do,    that  if  the 
conduct  of  the  judge  were  such  as  would  in 
the  eye  of  morality  condemn  him,  there  ia 
nothing  that  can  in  the  eye  of  the  law  defend 
him ;  and  if  a  judge  were  to  misbehave  him* 
self,  there  is  no  doubt  whatever  that  he  mighl 
be  impeached  in  parliament.    If  these  pas* 
sages  were  not  as  wicked  in  point  of  morality^. 
aa  they  are  libellous  in  point  of  law,  there  ta 
no  doubt  that  lord  Ellenboroueh  might  be  im- 
peached ;  therefore  do  not  be  Ted  into  the  opi- 
nion that  there  is  noother  appeal ibr  the  protec- 
tion of  the  lives  and  properties  of  the  people 
against  corrupt  judgments,  than  to  a  libeller 
in  a^  newspaper.    The  direct  reverse   is  the 
fiict — every  individual  has  a  right  to  carry 
hia  case  to  another  tribunal,  ami  every  in- 
dividual haa  a  right  to  have  the  conduct  of 
the  judge  questioned  in  the  way  I  have  siated* 

Can  it  oe  necessary,  gentleiBen,  that  I 
should  go  through  the  various  parte  of  these 
papera  to  show  you  that  they  are  libellous  I 
Can  ii  be  necessary  that  I  should  carry  you 
a^ptin  through  all  the  observations  my  learned 
fneod  has  chosen  to  make  to  you,  and  in 
which  he  says,  the  remarks  in  these  publica* 
tions  are  made  innocently  and  in  the  course 
of  free  and  fiiir  discussion  f  Let  me  call  youc 
attention  to  this  passaee — he  says,  that  hia 
lordship  has,  on  severaToccasioiM,  anotiunoed 
a  bias  towards  arbitrary  power.  To  meet  my 
learned  friend  on  his  own  ground ;  he  says* 
that  this  is  only  free  discussion.  Now  i 
maintain,  thai  to  say  of  a  Britbh  judge  thai 
he  has  a  bias  to  arbitrary  power,  is  to  say 
that  which  imputes  to  him  that  he  is  an  un- 
constitutional judge,  and  ia  aa  gross  a  libel  as 
could  be  uttered  of  him. 

What  have  we  to  do  with  the  doctrines  of 
Mr.  Burke,  or  of  any  one  who  will  in  the 
one  case  support  the  power  of  the  crown  when 
he  thinks  it  in  danger  from  the  attacks  of  the 
people,  or  who  willy  on  the  other  hand,  take 
the  people's  side  to  protect  them  from  the 
attacks  of  the  crown  f  How  is  even  saying 
that  of  any  man  imputing  to  hin  an  arbitrary 
bias?  I  know  that  to  impute  to  the  noble 
lord  that  he  has  a  bias  to  arbitnury  power,  is 
to  impute  to  him  a  disposition,  which,  if  ho 
were  actuated  by  it|  would  render  him  unfit 
for  the  place  he  nils ; — but  to  what  extent  haa 
thbbeen  carried?  The  writer  says,  that  he 
has  been  led  to  think  that  he  was  living  in 
the  reign  of  James  the  second,  and  not  in 
the  reign  of  George  the  third.  Now,  gentle- 
men, carry  yourselves  back  to  the  reign  of 
Jameathe  focondt  and  you  will  find  tbatevei^ 
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tiling  that  was  most  injurious  to  the  consli-  papers,  was  tiling  an  argument  wliich  went 
tutionand  particularly  by  the  conduct  ol  some  to  show  that  this  was  precisely  that  sort  of 
of  the  judges,  took  place  in  that  rei>;ii ;  and  publication  which  was  likely  to  produce  a 
it  is  imputed  to  lortl  Kllenburough  that  he  has  greater  and  more  lasting  effect  upou  the  minds 
pursueJ  the  same  conduct  as  those  judges  in  of  the  public  who  read  it,  and  therefore  thai  it 
the  reign  of  James  the  second,  whose  conduct  was  likely  to  be  attended  with  moremtcbieToos 
and  proceedings  were  eventually  the  cause  of  consequences — fur  you  w'dl  observe  tbat  lbs 
that  king's  abdicating  his  throne.  is  not  a   daily  but  a  weekly   paper— it  is 

My  learned  friend  says,  that  it  is  not  be-  a  paper  which  evidently  was  not  written 
cause  I  can  raise  duiibts  with  regard  to  the  by  one  of  the  vulgar— these  libels  were  written 
motives  of  the  defendants,  that  you  are  there-  by  a  person  who  manifestly  possessed  the  ad- 
fore  to  find  them  guilty— I  have  raised  no  vanta^esof  ityle— who  was  acauainled  with 
doubts.  No  man  who  has  the  intelligence  of  the  history  of  the  country — wno  was  pv- 
a  human  being  can  cnterlani  the  smallest  !  licularly  acquainted  wilh  the  history  of  tbe 
doubt  that  the  publications  they  have  sent  reisn  of  James  the  second — who  knew  what 
forth  into  the  world  are  libels  of  the  worst  had  been  the  conduct  of  judj^  Jeffries— who 
description.  Can  any  man  duiiht  that,  for  a  knew  what  had  been  the  misdeeds  of  judp 
jud^  of  the  prebcnt'day  to  act  as  the  judges  Jeffries — who  knew  how  judge  Jcfiries  had 
in  tne  reign  of  James  the  second  acted,  would  been  treated,  and  who,  therefore,  was  en- 
not  deservedly  conduct  him  to  the  scaffold?  ablcd  to  hi ing  all  his  learning  to  beur  in  aid 
then 
sent 
that 

of  James  the  second,  is  to  allege  that  against  I  tind  the  writer  not  only  posscsbin^  an  encr- 
him,  than  which  nothing  can  be  more  wicked,  '  cetic  stvle,  and  a  considerable  degree  of 
abominable,  and  libellous.  It  is  holding  out  ;  Knowledge  and  learning, but  also  the  must  cen- 
to the  world,  that  the  judge  alluded  lo  has  snmmate  art  and  literary  contrivance— he 
acted  upon  doctrines  which,  if  he  applied  to  brings  things  logel her  artfully  and  nuwerfuilT 
his  administration  of  justice,  would  subject '  — in  one  part  he  btutes  thatthe  con'.hit.toriord 
him  to  a  parliamentary  impeachment;  and,  ;  Ellcnborough  reminds  him  of  the  reign  cf 

Sntlcnien,  if  any  doubt  could  remain  that  James  the  second,  meaning  to  carry  ha 
is  writer  meant  to  compare  the  conduct  of  i  readers  to  the  conclusion,  which  it  is  after- 
lord  Elienborough  with  the  conduct  of  judge  !  wards  his  intention  to  draw,  that  the  conduct 
Jeffries,  notwithstanding  the  qualified  expres-  ;  of  lord  Elienborough  and  judge  Jeffries  hid 
sions  of  *<  God  forbid  !  that  he  should  su|>-  j  been  similar.  It  would  have  been  too  much 
pose  he  could  so  conduct  himself' — I  would     if  he  had  attempted  to  do  this  at  first;  but 


ibk  you  whether  what  follows  does  not  com-  ;  after  he  has  prepared  the  minds  of  his  readers 
pletely  prove  to  you  that  >ucli  wu-^  his  mean-  '  for  the  conclusion  he  meant  to  draw,  thcom 
ing,  and  the  inference  ho  mtcndtd  to  be  a  sub>equcnt  paper  he  states  what  he  says  be 
drawn  r  If  that  was  not  his  iulonliou,  why  cunnol  believe  lord  Kllenborougirs  conduct 
should  he  have  ended  his  second  paper  with  to  have  been— he  states,  that  though  he  will 
stating,  (putting  his '' (iod  forbid"  out  of  the  ,  not  say  so  and  so  himself,  vet,  in  order  to 
question,)  that  the  infamous  JctTricb  would  ;  make  others  draw  the  conclusion  he  wishes 
sink  to  nothing  in  comparison  wiih  a  cha-  <  them  to  draw,  he  will  state  to  them  how  innl 
racier  who  could  wear  the  ermined  rohe  of  Elienborough  ought  to  have  acted,  and  tlut 
justice  only  to  conceal  the  dark  workini;sof  if  he  had  not  so  acted,  but  had  l^cen  such  a 
a  black  and  malignant  heart,  and  prostilutc  I  monster  as  he  prctrnds  to  think  he  was  not, 
the  venerable  functions  of  a  judge  to  minis-  then,  like  judge  Jeffries,  he  ought  to  be 
terial  tyranny  and  individual  oppression.  I  dragged  from  the  beat  of  justice,  and  turn  id 
want  to  know  what  this  moans; — has  any  pieces  on  the  brnch  ;  and  he  hopes  provuled 
meaning  been  attributed  to  it  by  the  in^eni-  the  noble  lord  is  that  sort  of  character  whic^ 
ous counsel  for  the  det'cndantbdifienni  from  he  insinuates  he  is  and  only  pretends  he  is 
the  meaning  which  I  have  attached  to  iti*      •  not,  that  he  shall  be  served  precisely  as  judge 

Gentlemen,  I  was  very  nmch  struck  wiih  |  Jeffries  was  served, 
the  observation  the  harncd  counsel  made,  :  Gentlemen,  tiiis  is  not  the  ordinary  coin- 
founded  u{H>n  a  speech  ot  a  laic  aliorney-  positicn  which  we  find  in  a  common  news- 
general,  wtio  stated  that  the  an  ounts  of  and  Paper — it  is  a  composition  which  the  book  my 
animadversion^  upon  the  proceedings  ot  courts  learned  friend  has  ciied  points  out  as  tlie 
of  justice,  which  appeared  in  a  newspaper,  ,  most  dangerous,  malignant,  and  venomous; 
were  not  to  be  considered  in  the  same  point  I  — the  most  necessary  to  be  prosecuted,  and  a 
of  view  as  those  elaboi  ate  (omposilions  which  publication  that  calls  most  loudly  on  those 
were  the  fruits  of  the  labours  of  men  (»f  snpe-  whose  duty  it  is  to  bring  the  authors  to  jus- 
rior  literary  genms,  and  n>op'  correct  under-     ticc. 

standing,  li  seems  to  me  liiat  the  learned  There  is  another  topic  on  which  my  learned 
counsel,  in  describing  ihc  mischiefs  hkcly  to  fri«Mid  has  dwelt  prelty  much  at  'larqe, — I 
ensue  by  puhlicalions  of  tin:  nature  he  wa-*  mean  tlu*  profe«si<in  of  this  libeller— iTal  ht 
adverting  to  compared  with  common  news-     !<  a  person  posstMid  of  no  Ugal  knouledgi. 
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Upon  thst  ground  my  learned  friend  has  en- 
deavoured to  draw  the  inference    that    the 
author  was  a  man  offending  from  mere  inad- 
vertency— that  he  was  a  man  possessing  a 
•imple,    canilid,     innocent,     well  meaning, 
moral   mind— that  he   was  merely  hurried 
•way  by  the  laudable  operation  of  an  in- 
nocent and  well-directed  mind,  intending  onl^ 
to  tread  in  the  path  of  virtue  —  and  that 
the  fervor  of  a  mind  so  constituted,  had  led 
him  to  make  these  observations.    I  was  sorry, 
ftt  the  moment,  that  I  looked  round  while  my 
learned  friend  was  stating  this,  because  I  was 
•fraid  lest  my  doing  so  might  have  disturbed 
bim  in  tlie  course  of  his  argument ;  but,  to 
tell  you  the   truth,   I  was    impelled    by  a 
vecy  natural  curiosity  to  observe  whether  my 
learned  friend  had  not  a  smile  upon  his  coun- 
tenance while  he  was  saying  what  appeared 
to  me  only  calculated  to  excite  a  sensation  of 
Vurth;  for,  really,  to  read  the   contents  of 
these  libels,  andto  supposethat  they  proceeded 
from  that  simplicity,  innocence,  good  inten- 
tion, and  want  f^^  understanding  of  the  law, 
which  my  learned  friend  supposed'  them  to 
have  proceeded  from,  is  too  altsurd  a  proposi- 
tion to  ^ain  credit  with  you,  or  with  any  one, 
for  a  single   moment;   and  yet  upon  that 
princiole,  my  learned  friend  most  manfully 
defends   these  persons,   for  the    libel  upon 
the  subject  of  Mr.  Dickie's  trial.     He  says 
that  the  writer  saw  no  printed  account  of  the 
case    of    Aris  v.     Dickie ;  he    says    there 
was  no  printed  account  of  it : — he  stated  that 
the  writer  had  only  referred    to  the  peti- 
tion wlkich  was  presented    to  the  House  of 
Commons.    It  occurred  to  him  that  it  would 
saturatly  be  asked,  why  the  writer  bad  not 
pven  himself  tlie  trouble  to  obtain  his  infor- 
mation from  some  other  source  ? — Why   he 
had  not  rather  referred  to  tlie  report  of  the 
trial  ? — And  he  said  there  was  none  in  print. 
Buty  gentlemen,  I  have  thercfvort  of  the  trial 
in  my  hand.    My  learned  friend  corrected 
himself  aAerwards,  and  said,  ihoiigb  there 
night  be  such  a  report  in  print,  it  was  un- 
known to  his  client.— I  do  not  want  him  to 
get  farther  into  the  difficulty  into  wh'ch  his 
argument  bad  brou^t  him — I  will  give  him 
the  credit  of  having   Irulv  asserteil    that 
there  was  no  printed  copy  of  the  trial,  though 
he  might  have  seen,  in  my  hand,  the  printed 
^py  ; — I  will  give  him  credit  for  not  having 
perceived  that  which  I  held  in  my  hand  l>e« 
fore  him  while  he  was  addressing  you— but  I 
cannot  give  his  client  credit  for  any  good  mo- 
tive in  not  instructing  him  that  there  was  such 
a  report  in  print,  for  you  will  not  fail  to  recol- 
lect that  his  client  was  himself  a  printer.    I 
think,  therefore,  that  his  client  was  of  all 
men  in  the  world  the  least  likely  to  be  ignorant 
«f  the  publication  of  such  a  book,  aiui  espe- 
cially as  it  was  a  book  which  was  in  fact  the 
history  of  his  own  case  ;  I  therefore  cannot 
believe  that  my  learned  friend  woidd  have 
iaid  there  never  was  a  printed  copy  of  this 
trial  if  his  client  bad  n«t  told  btm  to. 
VOL,  XXX. 


Gentlemen,  I  should  think  I  was  wastins 
your  time  if  at  this  late  hour  of  the  day  1 
were  to  go  more  into  detail,  in  answer  to  the 
oltscrvutions  of  my  leaincd  friend.  I  have  be- 
fore this  day  had  occasion  to  observe,  ttiat 
there  is  for  every  trial  but  a  certain  portion 
of  time  allotted,  and  that  if  one  counsel 
occupies  more  than  is  his  share,  another  mu*«t 
take  less.  I  think  I  have  detained  you  long 
enough  for  all  the  purposes  of  jus  lice — ^1 
think  I  have  shown  most  satisfactorily,  that 
these  papers  were  published  by  the  defendants, 
and  that  tite  tendency-  of  them  is  to  bring  into 
contempt  the  administration  of  the  bw,  and 
to  vilify  and  degrade  lord  Ellenborough,  by 
liolding  lip  to  abhorrence  and  detestation  the 
doctrines  he  has  delivered  ;  and  also  to  libel 
the  juries  for  pursuing  the  directions  uhich 
they  received  from  him.  I  think  I  have 
shown,  bejrond  the  possibility  of  doubt, 
that  there  is  hardlv  any  part  of  the  case 
u|K)n  which  you  ousht  not  to  feel  yourselves 
bound  to  convict  tne  defendants.  You  must 
fee  that  theirobject  was  to  represent  to  the  pub- 
lic that  lord  Ellenborough  was,  as  a  judge,  act- 
ing in  an  infamous  and  corrupt  manner,  and 
that  he  acted  in  a  way  which  jiiitified  a  com- 
parison between  him  and  judge  Jeffries. 
You  have  no  ground  left  for  that  which  in 
many  cases  is  the  province  of  a  jury  in  th^ 
administration  of  justice,  —  you  have  no 
possible  ground  for  hesitating  as  to  what 
ouKht  to  be  your  verdict  in  this  case. 

i  had  almost  forgotten  the  distinction  my 
learned  friend  took  between  the  printer  and 
proprietor.  He  said  that  the  printer  might 
probably  know  nothing  of  the  contents  of 
these  libels,  even  tliough  the  author  of  the 
libels,  or  proprietor  of  the  paper  was  gtiilty. 
Gentlemen,  if  the  printer  were  to  prove  that 
he  had  not  read  the  libels,  it  would  be  no  de- 
fence at  all  for  him,  for  he  is  bound  not  to 
print  and  utter  to  the  world  that  which  has  so 
mischievous  a  tendency  as  these  publicationa 
evidently  have  :  but  in  the  present  case  there 
is  no  proof  that  the  printer  acted  from  igno- 
rance. By  the  act  of  parliament,  the  printer 
and  publisher  are  made  liable  for  the  contents 
of  what  they  publish;  and  there  can  be  n» 
question  in  this  case,  that  the  defendants  arc 
the  printers  and  publishers  of  these  libels,  and 
that  they  are  answerable  for  all  the  conse- 
quences of  having  printed  and  published  them. 
To  uy  that  the  printer  is  not  liable,  because 
he  noes  not  read  what  he  has  published,  is  a 
doctrine  which  never  was  stated  in  a  court  of 
justice. 

Gentlemen,  I  have  been  in  the  profession 
of  the  law  ever  since  the  year  1788,  I  have 
been  acquainted  with  every  case  of  libel  that 
has  occurred  during  that  period,  and  I  be- 
lieve that  it  never  entered  into  the  mind  of 
any  man  to  say  that  a  printer  was  not  answer- 
able, whether  be  had  read  the  libel  or  nut ; 
for  the  charge  against  him  is,  that  he  primed 
a  paper  having  a  particular  tendency,  and  if 
it  has  that  tendency,  he  is  clearly  guilty.    I 
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y  that  tlii»  olinulil  not  rr-  j  tlicjr  are  ^rus>,  scandalous,  ftiid  simninahk 


I.  ll.UKph  I  (Ion.. I 
;i^  a:i  ursi'iiiinl  wlikli  i»  ciilillcJ  lu  any  l-uii- 
siiliraliuii. 

I  have  (in  ituubt  thai  voii  have  arrived  ut  the 
('oncliiiii;n  wlikli  I  caiiic  to  bcfurc  I  inilitiiled 
this  (iruscciitiun,  and  thatyuii  wilt  (iml  the 
dct'ciiibnliguihyiif  lliu  ch.ir);F  which  I  liavc 
1hi>ii<;lit  it  my  duly  tu  hriiig  a;:aii)«l  Ihem.  1 
havp  nut  rro«cciiU'd  IUkiu  with  ii^perily — 1 
have  )ir'>scciitcil  thcro  tVuin  a  sense  uiily  of 
niy  piihlic  duly—  i  tlioiicht  it  a  duty  im- 
|>oM.-d  iipun  mc  lu  hring  their  cundnit  before 
a  jiiibhc  tribunal  of  I  lie  country.  I'lieubscr- 
viitiuiis  which  1  have  injde  lii-d,iy  Mum:  been 
railed  fruirt  nic  hy  a  tcnv:  t>f  my  duly,  and 
I  am  Mire  I  huve  kept  within  the  limits  ul'du- 
:y  and  duc»ruin  — »iil  Milleriii;:  inysclf  to 
u  any  fanciful  [rprcsenliiliiuis  toyoii 
with  res|H:cl  to  the  teiiilency  ul  liii'sc  libcla — 
not  evincing  tawaril)  these  di  fendanli  iiny, 
the  least  seiitiniriil  of  pcrsinat  rtxntmcoi — 
not  referring  to  ihcin  bul  inolivc!^,  where  it  was 
IKninble  to  sucribe  motives  of  a  dilicient  dcs- 
eripltuii,  hut  eauliou«ly  and  stiiiliouily  attribut- 
ing tu  Ilii'Fclilu'l* that  mcnningatidllialinleEi- 
tioii  which  the  infurmation  ekirgei,  and  ihu 
tcrmsofthv  libels  tlicoisclvLS  cvi>lcnily  im- 


ceney  ai 
indiiW 


Mr.  Jii^tiic  Cnae. — Gentlemen  of  the 
Jury;  Thi^  iiUbinialion  ihir^i  tlic  two  dc- 
frnit.inio,  Juhn  lldTriuil  Ihiit,  ami  llcnrv 
VVliitc,  n  lih  iinnlliii;  and  |ui1>h»hiiig  the  libcf» 
yini  have  heard  read,  with  iiilcnt  lu  lirin^  into 
cuiilnnjit  liic  :iduiiiii''lr3liun  »r  thejiMiic  of 
the  i-nuntry,  ;iiid  l>i  deraiiii.-,  vihly.  and  dcjinide 
llu-  liird  cbiel  iiiMiee  of  the  Iv;ii;;''>-hciiCll,  who 
isonciil  the  hi;;ln.-l  otficcri  niinlnjed  in  llic 
admini-itration  ut  justice.  It  did  vM  occur  to 
mr  lluit  It  wasiMijiible  tl.is  cu'-e  run  Id  have 
ladled  !^o  liinji,  lijr  there  art:  but  two  i|iitsiiuns 
to  be  tried  — I'lrst,  ilio  priiiiin^  >ind  |iiibli»iiiii^ 
thchLeli;  and,  »ecundly,  the  nil-iili..n  uilh 
which  iheywcre  published,  thic  i;rvat  ad- 
vanl.igr  hat  arisen  froni  Uic  cau^c  having 
lasted  v>  lung,  which  in,  that  you  art-  (tcrfeclly 
acquainted  with  all  the  facts  and  circinn- 
MancLsand  have  heard  every  thing  iCb|>ccliiij^ 
them  Hilly -tiled  and  discu:iM.'d. 

Of  tin:  fact  of  prhitini:  and  piil'li^liing 
can  there  be  a  doubt?  I'lie  defciuUnts,  by 
their  iiwn  act,  have  puintcd  thcm:elvei 
oiit  ;ts  ihe  piinlcTsand  |'ubli^llc^s.  Then 
luT    point     i.',    whcthtr    lUcie 


libel 


.  , ufthe&am«u)iinioD(anlii 

!••  fur  yon  tu  consider  that  auc*llan\  you  will 
return  yuiir  vi:rUiLt  aucordinety  ;  but  if  yoa 
ire  not,  1  will  proceed  aod  rcuTlhe  libcl>,vith 
such  eommeiits  ai  I  may  tliirik  neceuarj ;  tJ. 
though  if,  upon  hearing  them  read,  iticj  ib 
nolatoncestrikeyouBs  in  the  highest  d^iee 
slanderous,  it  will  be  impossible  any  thiiw  I 

"       -  "   ally,  «n3c. 

ring  dust  in 
youreyci,  if!  were  tn  say  that  I  cnteriaind 
the  leant  duuht  upon  the  aulijecl — if  youhan 
no  doubt,  yuii  nill  return  a  verdict  findinj 
the  defendants  Guilty.  If  you  have  any  doobl, 
I  wdl  proceed-^— 

JurcMuit  i<f  thr  Jury.—l  should  baitfr 
think  it  necessary  to  give  your  l<Mtlriiipil» 
trouble. 


C0T:RT  of  KIXG'S-BEXCH, 
D'ci/nri^Hif,  Juue  SOfA,  1008. 
"  The  Kjko  ujaixil  Hart  aaJ  Wiirt. 
"The  dL-feiidants  were  the  prinifr  »4 
proprietor  of  a  newspaper  railed  TAr  Indeftti- 
fnt  Whii;,  anil  were  trieil  aiid  con vided  be- 
fore (irmr,  ^.  ul  the  siltings  in  LonAv, 
upon  the  priiMxntionofthe  atlorney  gemrjl, 
fur  piinling  and  publishing  in  that  paptri 
hliet  tipim  the  lord-chief- just  ice  of  il»> 
court.  The  Hal.  3lt  Ceo.  Ul.  chap.  T8,  *  fcr 
prcvenlini;  the  niischicfsarisinE  from  printir^: 
and  publishii'i;  ncwspajwrs,  &:c.  bv  perwai 
nnt  knu*n,  eiurt*.  scrt  lit.  Th^it  no  ptfKr 
shull  print  or  publiili  any  newspaper  u:iMl  aa 
atTidiivii,  mad";  and  ^i;;ncil  as  after-mentioned, 
shall  be  delivered  to  Ihe  coinmis.vianrrr  o! 
stamps,  &c.  containing  (by  sect.  Snd*  t^( 
names,  \-c.  am!  place*  of  abode  of  the  interr- 
ed prinlcr<>,  [lublisher*,  and  proprietors  of  ihe 
newspaper,  and  the  tnie  description  of  tlH 
house  wherein  any  Mich  paper  is  intended  w 
be  printed,  and  tikntvise  the  title  of  yjch 
paper  ;  which  affidavil  (by  sect.  5th)  shillh 
signed  by  the  perMins  making  it.  By  seeU, 
Cth  and  7ih,  penalties  arc  given  for  the  omi^ 
sinn  nf  a  certain  ni>tice,  and  for  printing, 
pnblishinj:.  or  vending  any  newspaper  wit.houi 
making  and  d.diverinp,  &.-c.  such  afidiviL 
Then  by  sect.  Olh.  all  such  sriidavit»  shall  be 
lik-d  and  kept  as  the  eommisMonen  of  stamp) 
shall  direct ;  anil  the  fame  or  rerltfied  eopio 
^,  U)  ilii-.niiirt  [  H'«c*'f'  shall  in  all  proeccilings  civil  and  en- 
.hou  lliat  llie^e  '  "''"^'  'ourbing  any  ncwspaixr.  which  ihiil 
.min.iblc  hbels,  ! '  ''^  menlioneit  in  any  such  affid.ivils,  or  Ipuch- 
I -ill  but  nil'- or  ! ''"S  any  publication,  matter,  or  Ihins  con- 
l  ol  p..rli4mLiit  '  '"'"'■■J  '"  "">'  *"«''  newspaper,  he  rereitnl 
<-n   upon  llicse    '  '*"''  ''•^"''"cd  a*  rciiir/u*ir.'   rvidtntt  ./  tl( 

.   lie-il.ilion   in  . ■ —  - 

1  this   Bill,  33  Nt" 
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* 'truth  of  all  nch  motten  set  forth  in  tuch 
'  affidavits  as  are  hereby  required  to  be  therein 

*  set  forthf  against  every  person  who  shall 

<  have  signed  and  sworn  such  affidavits,*  &c. 
and  *  also  against  every  person  who  sliall  be 

*  therein    mentioned    to    bo   a   proprietor, 

*  printer,  or  iniblishery  he,  unless  the  con* 

*  trary  shall  be  satisfactorily  proved/  The 
10th  sect,  gives  another  penalty  against  the 
printers  ana  publishers,  omitting  to  htate  their 
names  and  places  of  abode,  ^c.  And  by 
sect  11th  '  It  shall  not  be  necessary,  after 

*  any  affidavit,  &c.  shall  have  been  produced 

*  in  evidence  as  aforesaid  agjainst  the  persons 

*  who  signed  and  made  such  affidavit  or  are  | 

*  therein  named,  according  to  this  act,  and 

*  after  a  newspaper  shall  be  produced  in  evi- 
'*  dcnce  intituleu  in    the    same  manner  as 

*  the  newspaper  mentioned  in  such  affidavit 

*  is  intituled,  and  wherein  the  names  of  the 

*  printer  and  publisher  and  the  place  of  print- 

*  ine  shall  be  the  same  as  mentioned  in  such 

*  affidavit  for  the  plaintiffs  informant ,  or  pro- 

*  suutor,  or  person  ueking  to  recover  any 
'  of  the  peTtaities  given  by  this  act,  to  prove 

<  that  the  newspaper  to  which  such  trial 
'  relates  was  purchased  at  any  house,  &c. 

*  beloneing  to  or  occupied  by  the  defendant  or 

*  defenaantSy  their  servants,  Ike,  or  where 
'  he  or  they,  &c.  usually  carry  on  the  business 

*  of  printmg  or  publishing  such  paper,  or 

*  where  the  same  is  usually  sold.'  And  by 
sect.  17  th,  The  printer  and  publbhcr  of  every 
newspaper  shall,  within  six  days  after  publi- 
cation, deliver  tu  the  commissioners  of  stamps, 
Sec.  one  of  the  papers,  signed  by  such  printer 
or  publisher  with  his  name  and  place  of  abode; 
which  paper  shall  be  kept  by  the  commission- 
ers, &c  and  shall,  on  application,  be  produced 
in  evidence  in  any  proceedings  civil  or  crimi- 
nal. 

*<  At  the  trial  the  prosecutor  gave  in  evi- 
dence the  affidavit  sworn  by  the  defendant^ 
with  their  hand-writing  thereto,  and  delivered 
to  the  commissioners,  containing  all  the  par- 
ticulars required  by  the  act,  and  amongst  the 
rest  the  description  of  the  place  where  the 
newspaper  was  printed,  whicn  was  in  London. 
And  an  officer  from  the  Stamp  Office  (which 
is  not  in  London)  produced  a  newspaper, 
without  stating  from  whence  it  came,  con- 
taining the  liSel  in  question ;  which  news- 
paper answered  the  whole  description  con- 
tained in  the  affidavit,  and  stated  at  the  foot 
of  ity  that  it  was  printed  at  No.  33,  Warwick- 
Jane,  Ziondon :  and  it  was  also  proved  that  the 
defendants  printing-house  was  at  the  same 
place. 

^  Clifford  ndw  moved  for  a  new  trial,  on 
the  ground,  principally  of  the  want  of  evi- 
dence that  the  defendants  had  publisiied  the 
libel  in  London.  The  9th  clause,  he  contend- 
ed, only  made  the  affidavit  evidence  of  all 
matters  set  forth  therein ;  and  these,  by  the 
Snd  clause,  are  only  the  names,  additions, 
descriptions,  and   places  of  abode  of  the 


printers,  publishers,  and  proprietors,  the  de- 
scription of  the  house  where  the  paper  is  in- 
tended to  l>e  printed,  and  the  title  of  such 
paper.  But  this  does  not  dispense  with  legal 
proof  that  the  libel  contained  iu  any  such 
paper  has  been  published  in  the  county 
where  the  trial  is  had  :  for  a  paper  may 
be  printed  in  one  place,  when  the  act  of  pub- 
lication may  be  iu  another.  And  the  defect 
of  proof  in  this  respect  is  not  supplied  by  the 
11th  sect,  which  is  confined  to  actions  or  in- 
formations for  penalties  given  by  the  act,  and 
cannot  affect  the  construction  of  the  9th 
or  general  clause,  which  extends  to  *  all  pru- 

*  ceedings  civil  and  criminal,  touching  any 

*  newspaper.'  Then  as  to  the  17lh  clause,  the 
object  was,  that  by  comparing  the  newspaper 
so  delivered  to  the  commisMoners  with  any 
other  of  the  same  impression,  published  in 
the  county  where  the  trial  is  had,  the  printing 
and  publication  raieht  be  brought  home  to 
the  parties  described  in  the  Stamp-Office  do- 
cuments ;  but  it  could  not  be  intended  that  a 
publication  to  the  commissioners,  under  the 
express  direction  of  the  act,  should  be  deemed 
a  libellous  and  guilty  publication,  without 
any  other  evidence  of  publication  in  the  same 
place.  As  in  the  case  de  libeUis  famosi*,  * 
and  in  Lamb's  case,t  the  delivery  of  a  libel 
to  a  magistrate  for  the  purpose  of  investiga- 
tion, bemg  enjoined  as  a  duty,  was  not  consi- 
dered as  a  criminal  publication.  And,  be- 
sides, the  newspaper  was  only  produce<l  by  an 
officer  from  the  Stamp-Office,  without  any 
proof  how  it  came  there,  or  from  whom  it  was 
received. 

**  Lord  Ellenboroughf  C.  J.  declined  giv- 
ing any  opinion  ;  and  the  rest  of  the  Court 
were  clearly  satisfied  that  there  was  sufficient 
evidence  not  only  of  the  publication,  but  of 
the  publication  in  London,  The  reitsons  were 
most  fully  stated  by 

**  Bayley,  J.  who  said.  As  to  the  evidence 
of  publication,  the  statute  was  passed,  as  the 
title  of  it  statesjiforthepurposeof  <  preventuig 
'  the  mischiefs  arising  trom  printing  and  pub- 
'  lishing  newspapers  by  persons  not  known  ;* 
and  it  was  meant  to  facilitate  the  proceed- 
ings, either  civilly  or  criminally,  against  the 
several  persons  concerned  in  such  publica- 
tions. For  this  purpose  the  act  requires  an 
affidavit  to  be  made  by  the  printers,  publishers, 
and  proprietors,  specifying  tlieir  names  and 
places  of  abode,  a  true  description  of  the 
house  where  the  paper  is  to  be  printed,  and 
the  title  of  the  paper.  And  such  affidavit  is 
made  conclusive  df  the  several  facts  slated  iu 
it,  as  against  the  persons  signing  it ;  unless 
the^  show  that  they  ceased  to  be  the  printers 
before  the  period  of  the  particular  publication 
complained  of.  Now  suppose  the  act  had 
stopped  there,  and  it  had  been  proved,  as  iq 
this  case,  that  a  paper,  such  as  is  described  in 

5  Rep.  1C5.  b. 
9  Rep.   i»9. 
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the  affidavit  nitiit  anil  lipicd  bf  tb«W  i1c-(  Mich,  tliej  not  ilMtring  llut  th* 
fendants  htrt   \irrn  piiLliihrd,  Ihe  affidavit     ihouM  niffer  on   tbeir * 


is  made  mticliisivp  eridenre  against  tli 
ttiat  one  cit'  the  derrnilanti  was  the  printri 
■ml  publisher,  anil  the  ntlier  thcproptictcinl 
■  paper  so  Intitulrd,  and  that  it  was  printed  nl 
the  iilarpthrrein  ilescrilird,  which  if  within  Ihc 
fit)'  ut"  Jji/idun  :  that  wuiijd  have  been  primi 
J'atir  rvMii'iici-  tlial  ll>r  |>n|ief  )>ruiliued,  tally- 
in):  with  that  iletcrititinn, 'Was  piil'litheJ  hy 
theni  there ;  anil  wduIH  lave  railed  upon  lliciu 
toprove  tliaiit  waiat'abiicationiandtfitwerr, 
there  cuijIiHntclieennDdifficulty  in  their  ni. ik- 
ing tlial  pruof.  Hiitlheact  goes  liirlher,  and  ht' 
the  mil  fftl.  expressly  enacts,  that  alkV 
•ucli  atiidai it  shall  be  produced  in  evidcncr, 
against  the  prrsuns  signinj;  the  same,  ttr., 
and  atlcr  s  newspaper  shall  be  produced  in 
evidence  intiliilcd  in  (he  same  manner  as  tlie 
newspaper  mentioned  in  such  affidavit ;  and 
wherein  the  niinie  ut'  the  printer  and  puti> 
liaher,  and  place  ut  printin<;,  shall  lie  the 
same,  il  thall  not  he  nrrtuary  Tor  IliC  plaiiililf, 
infurrnaot,  .ir  prustciitor,  oa  prrta»  trrkiiifi 
to  rfforrrair^nf'rAepe*d/ringi*enliy  this  art, 
totirare  tHut  thr  ncuipuprr  l,i  rhich  tutk  Irinl 
rtlutn  vat  pitrthatrii  at  anjf  Auuie,  &:c.  belong- 

iii^  tu  or  iH  cupied  by  t lie 'defendant*  or  tln-ir 
•ertanti,  lee,  or  where  they  utually  ctrry  en 
the  busincM  of  priating  or  publishing  siirh 
I>B|icr,  nr  where  the  same  is  ustially  sold. 
And  1  cannot  consider,  as  the  uhjection  tup- 
r<iMS,  thai  all  tliese  descriptions  vf  persntis, 
li^micly,  pliiinlif,  infarmaHl,  or  prmmlor,  ur 
f  ertM  Kelt ing,  lie.  apply  to  the  sjnte  peni»n 
tiekinj- til  ricorrr  ptnultitM  pvrn  by  He  art  : 
f'lil  I  i^ike  1hc"C  words  in  upplv  In  a  plaiatir) 
•ceking  to  recover  damaEt)  ii>  an  "'  l.-.n  l.'t 
*       'ivij  injury  snsidinrd  by  him  ' 


I'"'" 


.      O  tllC  II. 

inUHlhvlliivCoiiVt.iJttxhi 
t,-j^<-n,'.,d  lor   the  same  r 

i-oiiiin;;  by  imlictnii'nt  l<i 

ii'imlL-r  tiioact.  Thi-relTin 
tliL-  nth  sect.,  I  should 
lilt:  (rviJciicc  otfcrcil  was 

c  pulilirutiim  ul  the 


dckinUiil^ 


\MMUn 


COURT  OF  KlNtrS-Br.N'CH. 

July   '.'riJ,    ItiOS. 

I'iit  ililVndaiils  being  bruuKhi  up  for  jnilg. 
Ill,  :illid;ivit4  were  read  iiu  their  bclialr', 
iiiii;t;iiit  iieithrr  ut'tlieiiiwas  the  luilhor  oi 
,'  .:i  the  hbLU  nl  which  they  had  bin. 
,id  Kii'lly,  but  that  they  were  requesltil 
the  authors  Ihtuisclvci  lo  give  them  up  aS' 


CDnhngly  declared  that  Mr.  Joliii  Gkia  Joner, 
upothecary,  was  ll>c  authur  af  the  tetter 
*i>:ned  -JrMi'*,"  that  WilliMn  ADgniiua 
Miles,  tv\.  was  IheanttMr  of  BtiotlicTuf  the 
'  author  of  llie  iMler 
IS  unkooM  n  to  the  d 

Mr.  n-Jrevi  and  Mr.  riiffarj  addresitd 
the  Court  in  niitigatiou  orpunisliincuL  Tbry 
dill  not  ailempl  tu  juMify  llie  liliels  which 
weic  the  subjerl  □!  the  pra»ecut.ion  or  the 
cniidiict  ut  the  dcleiidanls  in  giving  ciinla- 
Lioii  tu  them.  Tliey  iiuptorcd,  huwever,  tbf 
indulgence  and  clemency  nf  ttie  Court  \o- 
wariU  .Mr.  White,  principally  oo  thcgrwiad 
lh.1t  fruni  a  lengtliciictl  reaiuenre  id  Africi, 
and  other  foreign  climate^  hia  health  bid 
licen  much  impaired,  and  lh»l  frum  wbal 
bad  pa»»e<l,  the  Court  miglit  be  induced  la 
cuntider  tliiit  the  disorder  was  nut  cunfincd  U 
his  lindy  alone.  The  learned  caiinKl  stated 
tiiiii  llic  litlicr  defeiidant  was  tnerely  the 
printer,  and  by  iw  mean*  acccaaor;  to  any  ia- 
teiiliniial  offence. 

The  Adornrit-Griirral,  in  reply  to  alllW 
had  been  advarirei),  produced  aevcral  nnra- 
bers  of  The  Independent  Whig  Hibcc^Min 
to  the  libels,  and  even  to  the  conviclkin,  in 
unler  to  sliuw  that  the  defendants  no  farirom 
manifesting  any  conirilkin  fbr  what  they  ba^ 
diinr,  caiitiiiiied  tu  publish  libels  aaalroopiH 
Ititnc  wliieh  were  the  tubjecl*  uf  proMOOhM 
They  prnisted  in  Ibetr  crintinsliiy  alntost  t* 
tlif  vfrv  laM  mnmpnl;  but,  like  other  wicW 
niirl  hardened  nfli^nders,  oneof  ihcriefieiMtdn^ 
di'l.iyed  his  repentance  till  lh«  mumenl  of 
piiniilmient.  when  he  bclraved  a  niesane« 
.ind  II  coM-ardice  Fi]nal  to  liisgiiill.  lie  bopnl 
iht  Cnitrl  wniilil  prevent  tlirae  abuKs  id 
fntiirr.  hy  the  exemplary  punishment  iht; 
shuntd  indict  on  the  present  delinqiwDla. 

Mr.  Park  and  yu.  Abbott  followed  ODihe 
Mine  side,  and  contended,  that  this  was  nets 
ea^e  which  called  for  any  clemency-  They 
cnlri-alcd  llie  Court  not  to  permit  the  1>w>  to 
Ik:  insulted  willi  uii]injiity  merely  facruu^ctbe 
insult  lud  licen  directed  a);ain»t  liic  penoiu 
ufsumu  uf  the  judges  tliem»elves. 

The  sentence  of  the  Court  (vrhich  m 
pas'ed  by  Mr.  Justice  Grose)  fur  thebe  libtb, 
will  he  found  in  Ibe  following  copy  €>r  the 
judgment  on  these  same  dercndants  for  tlie 
Otliec  libels  of  which  they  had  been  convicted. 

\ViiERi:vPON  all  and  lingular  the  pre- 
mises being  seen  and  fully  undersiiMl 
by  the  Court  of  our  said  lord  the  kine 
nuw  here — it  ii  ciinsidere<l  am]  adjiidgeil 
by  t lie  sHid  Court  here,  that  they,  the 
saiii  Juhn  lldrriott  Harl  anil  Ilenry 
White  be  taken,  and  salorlti — Asoaut- 
'.'Fos  the  ihcrifh  of  Loodan  are  coo- 
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md  Hmtry  WUUJir  UUt. 


A.  O.  IMS. 


[i9» 


mandcd  thai  tbey  tak»  the  mid  Joho 
HarrioU  Hmrt  and  Henry  While,  if  they 
shall  be  found  in  their  bailiwick,  and 
tliem  safely  keep,  so  that  they  may  have 
their  bodies  before  our  said  lord  the  king 
at  Weslminster,  on  Saturday  next  after 
fitleen  days  of  the  Holy  Trini^,  to  satisfy 
our  said  lord  the  king  concerning  their 
redemption,  by  reason  of  the  premises 
aforesaid,  whereof  they  are  convicted. 
The  same  day  is  given  as  well  to  the  said 
sir  VicMry  Gibbs,  who,  for  our  said  lord 
tlie  kinc  m  this  behalf  prosecuteth,  as  to 
the  saia  John  Harriott  Hart  and  Henry 
White.  On  which  said  Satiirda;^  next 
after  fifteen  days  of  the  Holy  Trini^,  in 
this  same  term,  before  our  said  lord  the 
king,  at  Westminster,  come  as  well  the 
said  sir  Vicary  Otbbs  who  for  oar  said 
lord  the  king  in  this  behalf  prosecuteth. 
as  the  said  John  Harriott  Hart  ana 
Henry  White  in  their  proper  persons. 
WuEBEtJPON  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the 
Court  of  our  said  lord  the  king  now  here, 
and  mature  deliberation  had  thereupon, 
and  the  said  John  Harriott  Hart  and 
Henry  White  having  also  been  convicted 
of  certain  other  trespasses^  contempts, 
and  misdemeanors,  in  printmg  and  pub- 
lishing certain  other  scandauMis  litiels 
concerning  other  trials  and  verdicts 
therein  mentioned,  and  the  conduct  of 
the  ri^ht  hon.  Edward  lord  Ellenbo- 
rough,  as  chief  iustice  of  the  Court  here, 
and  a  peer  and  lord  of  parHament,  for 
vrhkh  they  have  this  day  been  sentenced, 
and  ordered  by  the  consideration  and 
judgment  of  the  said  Court  here,  to  be 
imprisoned;  to  wit,  the  said  John  Har- 
riott Hart  to  be  imprisoned  in  the  gaol 
of  our  said  lord  the  kins,  at  Gloucester, 
in  and  for  the  county  of  Gloucester,  for 
the  term  of  eighteen  calendar  months, 
and  the  said  Henrv  White  to  be  impri- 
soned in  the  gaol  of  our  said  lord  the 
king  at  Dorchester,  in  and  for  the  county 
of  Dorset,  for  the  term  of  eighteen  calen- 
dar months. 

It  u  how  ▲niuDOBn  and  oedeeed  by 
the  said  Court  here,  that  he,  the  said 
John  Harriott  Hait,  for  his  trespasses 
contempts  and  misdemeanors  first 
above  mentioned,  be  further  imprisoned 
in  the  aforesaid  gaol  of  Gloucester  for 
the  term  of  eighteen  Calendar  months, 
to  be  computed  from  and  after  the  deter- 
mination of  his  aforesaid  imprisonment, 
for  printina;  and  publishing  the  saia 
other  scanmdous  libels  concerning  the 
other  trials  and  verdicts  therein  roention- 
ed,  and  the  conduct  of  the  said  Edward 
lord  Ellenborough.  And  that  be^  the 
said  John  Harriott  Hart,  do  give  security 
for  his  good  behaviour  for  the  spaee  of 
five  years,  to  be  computed  firom  and  after 


the  expirati«i  of  Mm   lasl-aKiitionei 

eighteen  calendar  nsoathsi  to  be  com* 
puted  as  aforesaid,  to  wit,  himself,  the 
said  John  Harriott  Hart,  in  the  sum  of 
600/.,  with  two  sufficient  sureties  in  %50L 
each,  and  thai  the  sud  Henry  White  for 
his  traspasses,  contempts,  and  misde- 
meanors first  above  mentioned,  be  fur- 
ther imprisoned  in  the  said  gaol  at  Dor- 
chester, for  tiie  term  of  eisfateea  calendar 
months,*  to  be  computed  mm  and  alter 
the  determinatlou  of  his  aforesaid  impri- 
sonment, for  priating  and  publishing  the 
said  five  scandalous  ubels  concerning  the 
other  trials  and  verdicts  therein  men* 
tiened,  and  the  conduct  of  the  said  Ed- 
ward lord  EUeoboroogh;  and  that  he, 
tlie  said  Henry  White,  4lo  give  security 
for  his  good  behaviour  for  the  space  or 
five  years,  to  be  computed  fvom  and  after 
the  expiration  of  the  said  last-meDtiooed 
eighteen  calendar  months,  to  be  coa»- 
piBed  as  aforesaid,  to  wit,  himself,  the 
said  Henry  WUte,  in  the  sum  ofMOL, 
with  two  sufficient  sureties  in  9S0L  each. 
And  the  said  John  Harriott  Hart  and 
Ueniy  White  are  now  committed  la  tim 
eustody  ofihe  OMuehal  of  the  naiehalMa 
of  the  Court  bare.  Aii»  it  if  oaDxain 
by  the  said  Couit  here,  that  the  said 
marshal,  or  his  dcMity,  -do  deliver  the 
said  John  Harriott  faart  inte  tfaa  custody 
of  the  keeper  of  the  said  gaol  at  Glouoea- 
ter,  to  be  by  him  kept  in  safe  custodjTy  io 
execution  of  this  juO£meiit,aiid  until  he 
shall  have  eiven  swm  security  as  afbfe« 
said:  And  that  the aakl marshal, or  his 
deputv,  do  deliver  the  said  Uennr  Wiiiie 
into  the  custody  of  the  keeper  of  the  said 
faol  at  Dorchester,  to  be  by  him  kept 
in  safe  custody  in  executioii  of  this  jiidf- 
meot,  and  until  In  shall  have  given 
such  securiqr  as  aforesaid. 


[la  ma  Houia  or  Lais. 

John  Harriott  Hart  and  Hauy  WhUg^ 
Plaintifis  in  Error ;  and  our  SovereicD 
Lord  the  Emg^  Defendant  in  Error.] 

^Thisjodgmentvras  soon  after  oarried  into 
ei(Kt,and  the  said  John  Harrielt  Hart,  on 
the  6th  day  of  July,  1806^  was  coaveyed  to 
Gloucester  nol ;  and  on  the  same  day,  the 
said  Henry  MThite  was  conveyed  to  the  gMl 
of  Dorchetter. 

^  On  this  judgment  and  eentenoe  of  the 
Court  of  King'a-MDch,  the  plainitifls  in  error, 
on  the  10th  Snj  of  Novwdier,  MKNI,  sued  odt 
a  writ  of  error  returnable  in  parliament,  and 
assisned  eeneral'OnMey  and  akouMcial  eirers 
aflamst  &e  aame,  in  the  worn  following 
(uat  is  to  eay )  thstt  in  the  reeerd  and  proeeed- 


iiiss aforesaid,  there  ismaaifeflt  ciror  in 
(that  is  to  sayX  that  by  the  rseerd  and  pro- 
oeediqgi  afomaidy  itappii  tbm  jodgMal 
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ii  tiKrein  girtn  u'  ToUowt  (that  it  to  tay—  of  them  have  loit  tiwrebj,  aod  mkjr  be  H^ 

tite  auignment  Ihcn  lel  forth  the  judftncnt  charged  from  Ibetr  aaid  iinpriionBunt. 
and  Motence  of  the  Court  of  Kinf;VlwDr]i  io  "  Havar  CurroBD."* 

Icgdiy  could  l»BiTen, or  wght  lo  he  pBSicd  "'^"^^Z'    '."k  IVk   hom>ly  whm.tlrf  to 

D  the  Hud  John  Ha^ioll  Ha.l  and  Vienrv  J""  """Ijh.iw.  hat  the  «.d  .udgmeDi  ought 

Vhile,  or  either  of  Itiem.     Axo  whl«ea»  Lv  "    •«    <^tn»«);    A^  the  Wlowirg    amoo- 


,  ir  either  < 

llie  laws  and  custom!  of  this  realm  the  said 
John  Harrioll  Hart  and  Henry  White  ouglil 
not  to  be,  norcould  either  of  liirm  be  legal)}' 
■eoteiiced  to  be  imprisoned  rcipeclively  in 
the  aaid  gaol,  in  and  for  the  said  counl'y  of 
Gloucester,  an<l  in  the  said  gsoi, 
tlie  said  county  of  Dorscr,  in  manner  afnre- 
aaid;  And  vuEnusin  and  , 
proceedings  aforesaid,  it  appears,  that 
laid  Court  of  our  laid  lord  the  Ung,  before 
the  king  himself,  before  and  al  the  lime  wticn 
the  said  John  Harriott  Uart  and  Heniy  While 
received  such  sentence  at  aforesaid,  sat 
was  holdcn  at  Westminster, '     ' 


I  at  your  lonUiip 


luiiiv  oi  •»  Eogland  an  bit 

and  for     ""J**'?''   pr»onsj    and    that    the   Court  ef 
Kiiig's-bcncU  halh  supreme  er"~*"-'  :— --J- 

byh  ,       ___ 

cliiitively  its  owu,  but  may  comioit  uSudcn 
to  any  prison  in  England  wliicti   may  be 


"I.  That  all  thegaoli 


was  holdcn  at  Westminster,  in  ihe  said  county  ","".".  "^i"."«"  "'«=  i.n«:iicc  m  i.e  sui 
of  Middlesei,  and  not  ID  the  said  county  of  (-"Uf.  ">>ts  judgments  against  ofTenders,  to 
Gloucester,  orin  (he  said  county  of  Dorset.    '''^'^  w':''  judgments  to Xc  weciited  in  ay 


d  county 
D  waEiEAs  it  doth  not  appear  by  the  said 
record  and  judgment,  or  in  any  other  manner, 
that  tlie  aaid  gaols  in  and  fur  the  said  counlies 
of  Gloucester  and  Dorset,  reipcciively  were, 
either  of  them  was,  or  is,  before, 


.  n  England  ai  the  aaiti  Court  hmii  in 
its  discretion  seen  tit;  and  such  senteDca 
liavc  been  accordingly  carried  into  cieculJM 
willioul  any  qucsliun  made  of  their  legahtT. 

"  III.  Tliat  all  courls  of  criminal  jtirisik- 
tion  have  authority  by  law,   and    are  acni;- 
"-  '- '    '  n  ca»ea  of  mitilc- 

kwd'tlie  king,  before  the  king  himself  "in  il.is  "'^a^f'  *"  "^"^"z  f«cndeis  to  give  secunij 
behalf.  And  wuebeas  the  wnw  in  the  sai.l  '"^  '^"^'^  S.'^'^  bch.iviuur  where  i  1m:  same  sp- 
iDfurmation,  whereon  the  said  John  Harriott  P*^""  iiecessar^' ;  and  that  when  such  sccui.lj 
Hart  and  Henry  While  have  been  and  are  '» '■''q>"r«l.  it  is  tliclcgaUnd  usual  counefar 
convicted  as  afurcbaid,  was  and  is  kid  in  Ihc  *"*  t<ixinio  order  the  ufftndcrs  to  be  iropn- 
city  of  Loudon,  and  not  in  ihc  counties  uC  =*'"''';' '"'i!  '''^"^  J'ccuntj  sluill  be  y 
Gloucester  and  Dorset  or  either  of  then..     .      ''■  IM""^^"" 


at  the  time  ot  passing  of  the  said  sentence,  or  V""  ""'■e  aullionly  by  lai 
DOW,  the  prison  ol  tT.e  said  curl  of  our  said  ^'"'"^''  '«  »'"^'^  judgn.enta  i 
lord  Km  kin».  hpfnr*  ihp  bina  l.imiplf  in  iin.     niMiior,  to  require  tiffcndei 


five  years  afttr  the  einiralion  of  liielr  s:iid  re-    T     '  *"'!■  *"*'!'  ""cnders  shall  U:  inipnsond 

■peetivc  inipriionmcnt  as  above  i*  n.cniionpd.     ^^  "■''y  "'  l'"Owh.ncni,  but  alio  what  &hall  be 

-It,  and  duration  uftheKcu- 


Aku  TiiEHEi'iiae  there  is  nojudgmel 
nut  the  said  sentence,  on  tlie  saiil  John 
llarriiitt  ilart  aiid  llcnry  U'hrle.  or  cilhrr  of 
Ibcin.  A^o  wiiEHEAs  the  said  John  llarrimt 
Hart  and  Henry  \\'hite  are,  by  the  said  judg- 
ment, senteticcd  to  give  such  security  for  ihuir 
^ood  behaviour  respectively,  fur  the  sp 

a — ..ft —  .1—  — --viion  of  ihelr  y. 

,  above  is  mentioned. 


and  punishment,  arc  cruel,  unusual, and 
Irarytolaw:  Anp  fur  that  tlie  said  judgment, 
Uial  tlw  said  John  llarriult  Hart  and  Henry 
%Vhile,  adet  tlie  determination  of  tlieir  afore- 
said  imprisonment,  shall  respectively  give 
such  security  for  their  good  behaviour  as 
aforesaid,  tends  to  their  and  each  of  their 
destruction  and  perpetual  imprisonment,  is 
excessive  and  contrary  to  law,  and  to  tlie 
rights  and  liberties  of  the  subject :  And  for 
tliat  in  either  respects  tlie  said  judgment  is 
improper,  iDsufhcient,  and  illei;al. 

"  Tnerelbrethe  said  John  lianiotlllartand 
Ilenry  While  respectively  pray,  that  the  aaid 
Judgment,  for  tlie  errors  aforesaid,  may  be  re- 
versed aud  annulled,  and  that  they,  ihe  said 
Johu  Harriott  Uart  ami  Henry  White,  may 
rtispcctjvL-ly  be  teilored  to  all  they  or  (.ilber 


-.  horn  jud^nital 
pronounced  m  cases  ol  inisdcincanor.lKin^ 
amuralL-ly  infurmcd  of  ail  the  circum»L^ikCt.i 
cuumcled  with  the  caic,  is  thereby  ena!<i(il 
to  appi:rtiuii  the  punishment  to  Ihc  demaiuU 
of  JLisiicc  and  Ihc  security  of  the  public.  Tlie 
Idw  has  therL-furc  tuitiustcd  to  the  sound  dis- 
cretion of  llic  Court,  to  urder   not  only  (a: 


rily  to  be  given  by  ihcm ;  and  the  c 
this  discretion  cannot  be  Questioned  upon  a 
HTJt  of  error,  utilcss  it  can  be  shown  thai  tiie 
Judgment  is  either  in  its  nature  or  eitcut  coa- 
triry  to  some  knuwn  rule  of  law.  That  there 
is  no  ground  for  complaining  of  tliisjudgnieiit 
as  illegal,  nor,  ifllic  question  could  be  eutered 
into,  would  there  he  any  for  suggesting  tint 
it  is  cruel,  unusual,  or  excessive,  but  on  tlic 
coulrary,  it  would  appear  to  be  well  Witrranlol 
by  the  otfence  of  which  tlie  |>laiotif{a  in  cnw 
have  been  convicted. 

"  V.  GiBBa. 

"Tiiumas  rLVMra."t 


•  l-'nimtliep[iuicdCascofihe  Plalniifrns 
Irnir. 
t  From  the  piiulid  Case  of  His  MaicMv. 
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and  Henry  WhiU/or  LiUU, 


A.  D.  1866. 
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The  only  acoMini  thai  I  have  seen  of  the 
Argaments  on  the  Writ  of  Error  in  this 
case,  is  contained  in  Hansard's  Parlia- 
mentary OebaleSy  V^oL  14^  pp.  583,  598. 
It  is  as  follows :  • 

House  OF  Lords, 
Tuesday,  May  10,  1809. 

John  Harriott  Hartj  printer,  and  Henry 
White,  utle  proprietor,  of  a  Sunday  newtpaper, 
called  the  <«  Independent  Whig;*  Plainiiffs  in 
Error,  v.  The  King,  Defendant  in  Error. — 
Fursnant  to  the  order  of  the  day,  the  coumel 
in  this  cause,  Mr,  CUffbrd,  on  the  part  of  the 
Plaintiffs,  and  Mr.  Attorney  and  Mr.  Solicitor' 
general,  on  the  part  of  the  Crown,  appeared  at 
the  bar  ab(fut  three  6*clock,  when 

Mr.  Clifford  addrcs3ed  their  lordships  as 
follows :  <*  My  l^rds ;  In  this  case,  I  have  the 
honour  to  ap[>ear  before  you  on  the  part  of 
the  plaintiffs  in  error.  I1ie  question  now 
iindcr  your  lordships  consideration  is  of  so 
much  importance  as  necessarily  to  command 
attention.  I  should,  therefore,  hold  it  a 
waste  of  your  lordships  time,  if  I  made  any 
prefatory  remarks  upon  it.  My  lords,  this  is 
a  writ  of  error  upon  a  judgment  given  by  his 
majesty's  court  of  King's-bcnch,  on  an  infor- 
mation filed  by  the  attorney-general  against 
the  plaintiffs  in  error,  John  Harriott  Hart,  and 
Henry  White  for  a  libel.  The  venue  was 
laid  in  the  city  of  London,  where  the  trial 
also  took  place.  The  plaintiffs  were  after- 
wards brought  to  the  bar  of  the  court  of 
king*s* bench,  where  judgment  was  passed 
upon  them  [The  learned  counsel  here  stated 
the  sentences  passed  upon  the  plaintiffs  in 
error — Vide  supra.]  Upon  this  judgment, 
my  lords,  this  writ  of  error  is  brought  before 
you,  and  I  hope  to  convince  your  lordships 
that  it  is  an  erroneous  judgment,  and  there- 
tore  ought«  in  justice,  to  M  reversed  and  an- 
nulled by  this  high  and  honourablecourt.  This 
.Hidgment,  my  lords,  admits  of  two  ei'eat  and 
leading  grounds  of  objection :  the  nrst,  that 
the  gaols  of  Dorchester  and  of  Gloucester,  in 
which  the  plaintiffs  are  imprisoned  under  the 
judgment  of  the  Court,  are  neither  of  them 
the  immediate  prisons  of  the  court,  nor  the 
gaols  of  the  counties  where  the  offences  were 
committed,  nor  was  the  court,  of  KingV 
bench,  at  the  time  of  passing  sentence, 
sitting  in  either  of  these  counties ;  and  se- 
condly, I  contend  that  the  security  required 
from  the  plaintifiii  is  illegal  and.  exces- 
sive, and,  therefore,  should  not  be  required  of 
the  plaintiffs.  Upon  this  assignment  of  errors, 
the  attorney*  general,  on  belmlf  of  the  crown, 
pleaded  generally,  that  neither  in  the  record 
and  proceedings,  nor  in  the  judgment,,  was 
there  any  error.    The  question  now  for  your 

•This  report  is  evidently  very  loosely 
taken ;  in  transcribing  it,  I  nave  introducea 
some  verbal  corrections,  but  am  not  respon- 
sible for  jis  general  accuracy. 


lordships  consideration  is,  whether  on  these 
two  points,  or  either  of  them,  the  doctrine 
asserted  and  uuhcld  by  the  attorney-eeneral, 
or  the  view  or  the  case  which  I  shaii  have 
the  honour  to  submit  to  your  lordships,  is  the 
best  founded  in  the  law  and  constitution  of 
the  country?  Tliere  are  some  points  con- 
nected with  a  general  view  of  this  case,  which 
I  may  not  think  right  to  urce  in  the  first  in- 
stance; but  upon  which,  I  may,  according 
to  what  shall  fall  from  the  counsel  for  the 
crown,  touch  in  my  reply.  In  discussing 
this  case,  no  want  of  candor  shall  be  fairly 
attributed  to  nic.  I  admit,  then,  that  all  the 
gaols  in  the  kingdom  are  his  majesty's;  that 
the  court  of  King's-bench  is  supreme  in  cri- 
minal jurisdiction  throughout  England ;  that 
it  may  commit  offenders  to  any  prison  il 
thinks  proper,  in  case  the  Court,  at  the  time 
of  passing  such  sentence,  should  sit  in  the 
county  to  which  such  prison  belongs.  I 
admit  every  one  of  these  points.  My  lords, 
the  principle  laid  down  by  the  attorney-ge- 
neral in  reference  to  this  part  of  the  case, 
is  very  general ;  to  the  length  I  have 
stated,  I  go  with  him,  but  by  no  means  to 
the  full  extent.  The  courts  of  justice,  arid 
prisons,  are  held  by  the  law  and  constitution 
of  the  realm,  to  be  the  kin<!'s,  for  special 
and  particular  purposes.  I  flatter  myself,  I  - 
shall  be  able  to  convince  your  lordships,  that ' 
the  legal  purpose  for  which  the  gaols  were 
allotted  for  confinement  of  offenders,  was 
the  imprisonment  of  those  who  were  ^ilty  ■ 
of  offences  in  the  body  of  the  counties  in 
which  such  gaols  were  situated.  In  advancing 
this,  I  do  not  mean  to  contend,  that  it  would 
be  illegal  to  have  sent  the  plaintiffs  to  any 
gaol  in  the  county  of  Middlesex,  for  there 
the  sentence  was  passed ;  nor  to  any  gaol  in 
the  city  of  London,  because  there  the  offence 
was  committed.  I  reqaest  your  lordships  t^ 
bear  in  mind  the  distinctions  which  I  admit, 
that  the  Court  may  send  persons  either  to 
eaols  in  the  counties  where  the  offences  had 
been  committed,  or  in  those  where  the  Court 
sat  at  the  time  of  passing  sentence.  In  for- 
mer times,  when  the  power  of  imprisoning 
individuals  was  exercised  by  other  persons  as 
well  as  those  constituting  his  majesty's  courts, 
these  persons,  with  a  view  to  tlie  extortion  of 
money,  instead  of  sending  the  objects  of 
their  power  to  the  county-nols,  used  to  send 
them  to  their  own  castles.  These  were  chieflj 
justices  of  the  peace,  and  by  an  act  of  the 
5th  of  Henry  4tn,  chap.  10,  that  power  was 
-  taken  away,  and  it  was  enacted  that  indivi- 
duals should  be  imprisoned  no  where  but  in  • 
the  gaols.  Now,  mjr  lords,  I  know  full  well 
that  taking  away  the  jurisdiction  from  justices ' 
of  the  peace  did  not  take  it  away  from 
the  court  of  Ring's- bench;  but  it  is  rather 
too  much  to  contend,  that,  if  justices  of  the* 
peace  had  usurped  this  species  of  jurisdiction^ 
that,  on  their  being  deprived  of  this  ustuved 
jiurtsdiction,  it  was  necessarily  traosferrea  ta 
the  court  of  King's  *beiidi. 
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Hm  learned  counsel  Uien  referred  to  a  case 
occurring  in  the  llUi  of  Edward  4th.  Having 
Biated  the  circumstances,  he  proceeded,  '^  If  at 
that  time  it  vaa  held  to  be  the  undoubted 
right  of  the  Court  of  KingVbench  to  commit 
to  any  pol  it  thought  proper,  because  all  were 
his  muesty's  orisons,  tnere  would  hardly  have 
eiisted  any  tnought  of  an  investigation  to 
what  particular  prisons  those  persons  should 
be  sent !  What  1  am  now  about  to  state  is  ex* 
tremelj  strons :  it  respects  tlie  question  whe« 
ther  the  sheriffs  of  England  be  officers  of  that 
court.*'  [In  illustration  of  this,  he  referreil  to 
a  case  occurring  in  the  9 1st  of  Edward  4th, 
the  appeal  against  Wink  field,  as  reported  by 
Brooke,  in  which  it  was  held  that  the  sheritt 
of  Middlesex  was  not  the  immediate  officer  of 
the  Court,  except  for  thines  done  in  thai 
county.]  **  This  latitude  of  discretion  in  the 
Court  of  King's- bench  was  doubted ;  but  it 
appears  that  it  could  not  Icfrally  exercise  such 
a  power,  because  the  sheriff  is  not  the  officer 
of  the  Court,  except  for  things  done  in  his 
county. — If  this  be  so,  in  what  possible  uay 
can  the  sheriffs  of  Dorset  or  Gloucester  be 
held  as  officers  of  the  court,  or  have  persons 
committed  in  the  way  before  us,  legally  trans- 
mitted to  their  charge  ?  This  quotation  from 
Brooke  is  given  not  only  as  he  found  it  to  be 
decided,  but  with  his  observations  and  addi- 
cional  remarks.  Having  stated  these  cases 
from  rather  remote  periods  of  our  historv,  I 
come  to  one  of  comparatively  modern  dato, 
and  which  bears  materially  upon  the  subject. 
In  the  S4th  of  Eliiabeth,  complaints  had  been 
made  that  the  Star-chamber  and  privy-council 
had  acted  in  the  most  arbitrary  manner,  espc- 
ciallv  with  respect  to  the  imprisonment  of  in- 
dividuals, some  of  whom  were  sent  to  distaut 
gaols.  Writs  of  Habeas -Corpus  were  issued 
in  conseouence,  and  the  persons  were  libe- 
rated. Disputes  arising  between  the  courts 
and  the  Star-chamber,  a  reference  was  made 
to  the  twelve  judges,  who  delivered  Ihcir 
opinions  in  writing,  upon  the  points  referred 
to  them,  in  which  statements  it  was  observed 
that  some  of  the  persons  so  delivered  had 
been  committed  to  prisons  in  secret  places  ! 
It  was  acknowledged  by  those  judges,  that 
individuals  were  confined  in  secret  prisons, 
and  not  in  ordinary  places.  Every  prison  at 
a  distance  may  be  re^rdcd  as  a  secret  prison, 
at  least  from  the  families  of  the  unhappy  per- 
sons so  immured,  and  this  emphatically  is 
the  case  of  the  plaintiffs  confined  in  the  gaols 
of  Dorchester  and  Gloucester !"  [Having  de- 
scribed the  functions  and  powers  of  the  court 
of  Star-chamber  a^  regulated  by  the  stat.  3, 
Hen.  7,  c.  1,  the  learned  counsel  proceeded,] 
"  But  in  what  way,  my  lords,  was  this  court 
authorixed  to  punish  ?  Not  according  to  any 
new-fangled  discretion  of  its  own — it  was  re- 
stricted to  the  pronouncing  of  such  judgments 
as  were  warranted  by  the  common  law  nf  the 
realm.  Afterwards  when  the  abolition  of  this 
tribunal  took  place,  *  all  that  was  good  and 
*  salutary  of  the  jurisdiction  of  the  Court  of 
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'  Starochamber/  in  tha  languAge  of  Mr.  Justire 
Blackstone,  '  reverted  to  the  court  of  KiogS- 
bench/  but  no  farther  wms  it  vested  with  thofc 
powers  of  imprisonment,  so  stigmatized  in 
the  Court  of  Star-chamber.  I  shall  now  pro- 
ceed to  the  reign  of  Charles  the  First,  which 
furnishes  us  with  some  roeiuorable  ca&c% 
upon  which  I  shall  beg  leave  to  trouble  yuor 
lordships:  I  mean  those  of  Mr.  Prynne,  Mr. 
Burton,  and  Dr.  Bastwick.  TIte  senteoce 
which  was  passed  upon  them  by  the  Court  ot 
Star-chamber,  took  place  io  the  3'ear  1637^ 
they  were  doomed  to  stand  in  the  pilktrr, 
sentenced  to  a  considerable  fine,  and  id  it 
committed  to  close  custody  to  the  gaols  d 
Launceston,  Lancaster,  and  Cariiarvoo: 
they  were  sentenceil  to  stand  in  the  pillory  m 
Palace-yard,  Westminsterp  to  a  fine  of  5,000/. 
and  to  incarceratiou  in  the  remote  pri&uns  1 
have  mentioned.*  Tbe  case  ia  so  far  pre- 
cisely parallel  with  that  for  -which  I  have  the 
honour  to  stanil  before  your  lordships.  Mr 
lords,  I  can  entertain  httle  hope  that  inr 
thing  stated  by  a  person  while  uiidergou^ 
such  a  sentence,  c;iu  have  much  wei^t  with 
the  deliberate  wisdom  of  your  lonUhips;  bat 
the  sentiments  uttered  by  Dr.  Baatwick,  uadcr 
the  circumstances,  deserve  some  con»iders- 
tion.  In  order  to  excite  sympathy  and  coat- 
passion,  he  addressed  the  populace,  and  par- 
ticularly dwelt  «in  the  measure  of  sending  the 
suflerers  to  remote  places  of  confinements 
new,  unjust,  illegal,  and  oppressive.  It  is 
not  likely  that  a  man  in  such  circumstanors 
should  have  so  openly  asserted  a  direct  fidie- 
hood,  which  must  have  been  apparent  at  the 
time,  and  rather  have  hurt  than  benefited  his 
cause ;  but  what  he  advancetl  was  never  con- 
tradicted, and  the  practice  complained  of  was 
conceived  by  the  people,  at  the  time,  as  a 
novelty,  and  contrary  to  law.  Petitions  were 
afterwards  presented  to  the  House  of  Com- 
mons, on  behalf  of  Mr.  Prynne,  Mr.  Buitun. 
anil  Dr.  Bastwick.  The  petition  of  31  r. 
Prynne  particularly  complained  uf  the  hard- 
ships inflicted  upon  him  and  his  fellow- 
sufferers,  and  in  the  prayer  of  his  petit iun  he 
requested  that  the  I  Louse  may  take  tbdr 
^ievances  into  its  most  serious  consideration, 
HI  order  that  such  novel  practices  may  not  be- 
come precedents  to  the  prejudices  of  uthen. 
We  all  know,  my  lords,  that  Mr.  Prynne  was 
one  of  the  best  lawyers  that  ever  appeared  ia 
Westniinster-hali,  and  that  sudi  a  person  was 
not  likely  to  be  ignorant  of  the  laws  uf  iiis 
country,  or  so  foolish  as  to  state  on  such  an 
occasion,  to  parliament,  that  the  punishment 
they  had  undergone,  by  being  sent  to  a  place 
of  confinement  out  of  the  county  in  which 
they  were  sentenced,  was  iliegal  and  a  gricv* 
ancc.  As  soon  astho^e  petitions  were  read, 
my  lords,  they  were  referred  to  a  cc»ninuilee 
to  consider  and  to  report  upon  the  several 
abuses  therein  slated,  as  committed  by  the 
Court  of  Star-chamber,  or  any  officer  under 

•  3  HowcU's  Sute  Trials.  796. 
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iu  authority.  From  lliesic  prucecding^t  we  mt J 
fairly  infer  that  the  cond  net  com  plained  of  wat 
an  abu!>e  of  the  authority  of  the  Court*  and 
Cftiitrary  to  law.  It  was  afterwards  resolved, 
tliHt  vuch  practices  were  against  tiic  law,  in* 
jiirioiis  to  the  liberty  of  the  subject,  and  ouglit 
to  be  prevented.  A  distinct  resolution  de*- 
cbred  that  the  sentence  of  the  privy  council 
for  sending  individuals  to  distant  prisonii  for 
€on6uenient,  was  illegal.  Mr.  Pry  one  was 
ordered  to  be  restored  to  his  decree  io  the 
University  of  Oxford,  and  to  his  chambcrt 
Among  the  society  of  Lincoln's- inn.  It  was 
ordered  by  the  House  of  Commons,  in  March 

1640,  that  a  committer  should  be  appointed  te 
consider  of  the  Court  of  Star-chamber,  and  Io 
prepare  a  bill  concerning  the  same.     In  May 

1641,  a  bill  was  passed  in  the  Commons  for 
taking  away  the  power  of  the  Star-chamber. 
This  act  is  now  on  the  statute-book  as  the 
16th  Charles  1st,  chap.  10.  The  bill  under- 
went much  consideration  in  the  Lords,  as  ap- 
peared by  their  lordfc>hips'  Journal,  and  aAer 
some  dinicuhy  it  was  pas^.  The  illegal 
practices  of  the  court,  and  the  gricvaoces  oc- 
casioned by  them,  were  duly  noticed,  parti* 
cularly  in  the  preamble  of  the  act,  which  pre- 
scritxid  that  from  and  after  tlie  1st  of  August 
1641,  the  Court  of  Star-chamber  should  be 
actually  dissolved  and  abolislied.  It  appeared 
lliat  at  first  there  was  no  intention  to  abolish 
the  Star-chamber,  and  the  idea  was  not  enter- 
tained until  after  the  report  of  the  committee. 
Now,  my  lor<ls,  what  was  the  report  of  thai 
committee  f  I  should  first  observe,  that  the 
committee  itself  originated  in  the  petitions  I 
have  adverted  to,  which  particularly  dwelt  on 
•the  illegality  and  grievance  of  tl)e  imprison- 
-ment  in  distant  gaols.  The  committee  oolv  re- 
ported upon  the  abuses  complained  of  in  these 
petitions.  U|>on  hearing  these,  the  House  of 
Commons  directed  its  committee  to  prepare 
the  bill,  and  to  consider  at  the  same  time  of 
the  enormous  sentences  pronotmced  by  the 
Star-chamber.  The  eonciuding  clause  of  tbia 
memorable  bill  enacts,  that  no  court  in  future 
ahall  have  the  like  iurisdirtioi  as  that  -court 
was  vested  with  or  had  used  to  exercise.  It 
appears,  my  lords,  from  the  time  of  pretenl- 
inc  the  petitions  I  have  mentioned  until  the 
bill  received  the  royal  assent,  that  the  only 
abuses  which  led  io  the  destruction  of  the 
Star-cbaniber,  were  the  abuses  complained  of 
in  tbose  petitions,  the  prominent  point  in 

•  which  was  the  illegality  and  gnevance  of  in^ 

SrisooBsent  m  distaai  gaols ;  and  1  can-eon- 
dently  advance  that  the  Court  of  Kintli- 
bench  does  not,  kgaily,  possess  a  shsmw 
of  this  power,  unless  his  mi^esty's  atterney- 
generai  produces  soQie  modern  sMulle 
which  invrsts  cheni  with  that  power.  No- 
tiNng  short  of  such  an  aulburity  can,  legally, 
confer  the  power  ef  inflicting  such  a  punisb- 
nient,  and  I  must  decidedly  protest  against 
■the  idea  that  any  precedent  uf  modern  date 
ean  vest  such  an  authority  in  the  court  of 
King'a-bench ;  and  I  do  humbly^  but  confi- 
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deotly  contend,  myloKle,  thai  the  Court  in 
ouestion  possesses  no  such  legal  power,  unless 
tuc  attorney-general  can  show  a  statute 
which  gives  them  that  investiture.  In  tlie 
year  1642,  my  lords,  it  is  to  be  found,  at  the 
time  that  disputes  had  arisen  bctwen  the  king 
and  the  parliament,  that  the  l^itler  being  at  a 
loss  for  money,  when  it  lu<i  passed  an 
ordinance  for  the  raising  a  Urge  body  of 
troops  for  its  service,  and  for  the  parpoc>e  wf 
enablini^  them  to  do  so,  an  ordinance  was 
passed  for  the  payment  to  the  stsO^  of  a  twen- 
tieth part  of  the  property  of  indiviiUuls,  and 
towards  the  ouforcing  of  which  tlie  process 
of  distress  was  authorised.  It  vnufi  farther 
ordained  by  the  parliament,  with  reepoct  ko 
the  raising  of  this  money,  that  defaulters,  or 
persons  refuung.  to  answer,  were  to  be 
brought  befpre  the  House  of  Commons, 
which  should  havo  the  p^wcr  of  imprisoning, 
in  such  case,  at  its  discration,  those  persons, 
in  such  places  in  the  kingdom  as  it  should 
think  fit,  and  to  dkect,  that  the  families  of 
such  persons  shoukl  have  no  longer  any  in- 
tercourse with  them  1  From  tliis  proceeding, 
we  may  clearly  infer  that  no  such  power  as 
that  of  conhigning  offenders  to  distant  places 
of  imprisonment,  was  held  to  exist  in  the 
court  of  KingVbcnch ;  if  such  an  authority 
resided  in  thai  tribunal,  it  would  hanlly  be 
deemed  necessary  to  pass  an  ordinance. 
This  remarkable  measure  was  afterwards  com- 
mented upon  on  the  part  of  the  king  hifaself, 
when  it  was  properly  olraerved,  that  the  power 
of  imprisoning  his  majesty's  sulijects  inplaces 
distant  from  the  scene  of  their  offences, 
was  a  latitude  of  judgment  which  no  court  of 
law  couki  challenge  to  itself.  This,  my  lords, 
was  tiie  construction  put  upon  this  assumed 

tDwer,  in  opposition  to  the  parliament,  by 
iofl^  Charles  hunself.  For  the  illegality  of 
such  a  practice,  I  ask,  my  brds,  can  there 
be  a  stroncer  authority  ?  The  aile^tion  on 
the  part  of  the  king»  waa.  that  the  sending 
persons  to  confinement  in  distant  places,  was 
a  latitude  of  judgmeDt  which  no  court  could 
challenge  to  itself!  This  assertion  of  king 
Charles  ia  equally  clear  and  comprehensive. 
In  the  next  reign,  the  House  of  Coesmona, 
by  an  act  passed,  seems  so  clearly  to  have 
acknowledged,  that  no  such  power  as  send- 
ing persona  U>  distant  places  of  confinement 
could  legally  exisK  that  no  ipentkMi  whatever 
of  such  mode  of^  imprisonmont  waa  made 
therein;  but,  a  daaae  was  inserttd  in  the 
biU  to  prevent  iliesal  impftsonment  in  parts 
b^Od  the  seas.  Jo  the  ^th  of  Ibe  aaoie 
reign,  via.  in  16^  a  cleifymaq  of  the  name 
•f  Rosewell  waa  indided  lor  preaching  a  trea- 
lonaKle  sermon  ia  the  county  of  Surrey.  I 
JcBow  not  what  doubts  ceuki  etisi  with  re- 
spect Io  Iba  place  of  eonfinement,  as  the 
priso»  of  ibe  court  is  sidusted  within  that 
very  county ;  but,  frojn  this  case  it  appears, 
though  the  attorney-g;eneral  of  that  day  was 
known  to  be  a  considerable  lawyer,  that 
doubts  were  entertained  ia  that  respect,  but 
4Q 
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till  te  dmibls  were  remoTcd  by  a  remarkallc 
asserttun  of  the  then  clerk  of  the  crown, 
who  »ii(l,  that  the  {•ate-huuse  might  be  the 
prison,  as  the  Court  then  sat  in  the  county  of 
Middlesex :  it  follows,  by  necessary  inference, 
that  the  Court  could  not  be  justifiM  in  send- 
ing persons  for  confinement  out  of  the  county 
in  which  the  Courts  sat ;  the  words  of  the 
clerk  of  the  crown  were  held  to  be  decisive, 
as  to  the  point.*  My  lords,  I  have  next  to 
request  your  attention  to  an  instance  which 
occurred  in  the  reign  of  James  Snd.  It 
is  the  case  of  the  King  against  Beale,  of 
which  it  is  stated,  that  Mr.  Attorney-general 
moved  that  the  Court  would  order  execution 
against  a  soldier  for  an  offence  which  was 
committed  in  a  distant  county,  and  for  which 
tlie  government  judged  it  expedient  that  he 
should  be  exemplar ily  punished.  A  question 
arose,  whether  the  Court  of  Kiug*s* bench 
had  legally  the  power  to  do  what  the  attorney- 
general  moved  fur?  The  lord -chief-justice, 
in  subtsance,  said,  that  the  motion  was  irre- 
gular, as  the  prisoner  was  never  before  the 
(.*ourt.  In  consequence  of  this,  the  nrisoner 
iva4,  under  a  writ  of  llnheas  Corpus,  brought 
teforu  the  Court;  upon  which  occasion,  tlie 
ra&c  bUitesi,  that  it  was  laid  down,  that  the 
thing  required  could  not  be  done  —  that  it 
nuy  be  done  in  Middlesex,  by  the  prerogative 
of  the  iudges  who  then  sat  in  that  county. 
From  this  derision  of  the  Court  itself,  my 
lords,  it  incontebtibly  appear?,  that  the  Court 
of  KingVbench  cannot  order  such  things  out 
v(  the  county  where  the  offence  was  com- 
mitted, or  where  it  is  actually  sitting  at  the 
time.  The  report  to  which  I  refer  goes  on  to 
say,  that  it  being  judged  of  some  importance 
at  tlie  time,  to  make  an  example  of  the 
soldier  in  question,  the  lord-chicf-jnslicc  was 
removed  to  another  court  :  two  of  the  judges 
fuiihwith  received  their  quietus,  and  tlic 
scats  filled  with  judges  of  a  more  pliaut  cha- 
racter. The  soldier  was  again  brought  up, 
and  his  execution  ordered  by  the  new  chief- 
jubtice,  as  desired  by  the  eoverument.  Thus, 
we  see,  my  lords,  th^t  tiie  Court  of  King's- 
bench,  even  at  that  time,  as  legally  and  rc- 
gularlv  constituted,  declared,  that  the  act 
moved  for  bv  the  king's  attorney-general  was 
contrary  to  law,  in  the  infliction  of  such  pun- 
ishments out  of  the  county  where  the  offence 
wus  committed,  or  of  that  where  the  Court 
sat  for  the  time.  The  same  court  so  soon 
after  was  composed  of  judzes  so  very  dif- 
ferent in  point  of  character  from  their  imme- 
diate predecessors,  who,  to  the  loss  of  their 
offices,  protested  asainst  shedding  the  blood 
of  their  fellow  subjects  contrary  to  law. 
Does  this  invalidate  the  legal  and  consti- 
tutional judgment  made  bv  the  Court  in  the 
freedom  of  decision  ?  That  such  would  be 
the  conduct  of  the  newly-formed  court  was 
well  known  to  those,  who,  for  the  purpose 
placed  the  new  judges  in  their  situations, 
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There  were  several  casca^f  b  simibr  nain 
in  the  same  reii;n.  But,  my  lords,  the  can 
to  which  I  shall  next  call  yoiir  attenlioB,  ifcd 
not  occur  in  such  times  aa  thc»se  to  which  I 
have  just  ailvertcfl :  it  took  place  in,  periupi, 
the  best  time«  this  country  ever  knew,  I 
mean,  my  lords,  the  reigrt  of  king  Geoi^p 
Isl.  The  case  to  which  I  refer  is  reported  ■ 
the  6th  volume  of  the  State  Triala,  naiMK, 
that  of  Christopher  Layer,  which  ocavrerf  ■ 
the  year  17'.>S.  He  was  tried  atihekwtf 
the  court  of  King*s-liench9  and  etemledii 
Middlesex.  This  was  on  the  caprcM  Botisi 
of  the  attomev-general,  who  said  there  wm 
several  precedents  for  the  eiecutioo  of  ifr 
fenders  in  counties  diflTerent  from  the  utm 
of  their  offences :  the  cases  of  lord  Aodkf 
and  Fitcpalrick  were  meutioned  as  nifliam. 
but,  my  lords,  from  what  transpired  on  tftii 
well-known  trial,  it  appeared,  that  so  laie  a 
the  year  17  S3,  the  altomey-geneiml  cslH' 
tained  doubts,  whether  the  Court  had,  1^, 
the  power  of  ordering  executions  any  mhat 
but  where  the  offences  were  commitied?^ 
These  are  the  only  cases  of  thiskinitip« 
which  I  shall  trouble  your  lordships;  fa  I 
am  home  out  in  the 'principle  I  haveW 
down,  by  authorities  iii  matters  of  s  i^ 
fercnt  kind.  In  1  Hale's  Pleas  of  theCrew, 
462,  a  case  is  referred  to  of  a  man  vbeva 
tried  for  murder,  in  the  counlj  of  Kent, --te 
was  found  guilty ;  and  in  a  note,  it  is  aid, 
the  award  was  for  the  marshal  to  do  euoh 
tion,  the  prisoner  having  been  renoffda 
the  ctistrMly  of  the  marshal^  as  the  immcdiife 
officer  of  'ttic  court.  A  respectable  lenlw* 
thority  tells  us,  that  where  judgment  of  deiHi 
is  given  in  the  Court  of  KingVbench,  ibe 
execution  is  to  be  by  the  marshal  of  Ibe 
court;  and  by  another  it  is  staled,  thato- 
ecution  is  not  to  be  awardetl  in  aditfieml 
county,  except  it  be  where  the  Court  shodd 
then  sit.  My  lords,  having  gone  through,  e 
referred  to,  these  different  cases,  itsecnitc 
me,  that  the  conclusion  fo  be  drawn  is,  thu 
in  every  case  where  inipriaonment  has  lika 
place  out  of  the  county  where  the  ofenm 
nave  been  committed,  and  in  every  en 
where  executions  have  taken  place  out  of  Ua 
county- in  every  one  of  those  cases  mk 
excuse  is  offered,  some  doubts  eipresard, in' 
some  reasons  given  why  such  punishneBli 
should  not  take  place  in  the  counties  vbm 
the  offences  had  been  comipitted.  On  a  B^ 
morablc  occasion,  of  no  rtry  distant  oecsp* 
ence,  when  an  impeachment  wa)  ptefecndM 
the  bar  of  your  lordships  house,  it  was  vcS 
said,  that  "  innovations  in  law  had  ciept  ii 
like  heresies  in  religion,  slowly  and  filenL'r, 
leaving,  in  the  end,  nothing  but  the  to 
and  cornnit  semblance  of  each  !'*«Io  tbe 
variety  of^  cases  to  which  I  have  solicited  tbi 
attention  of  your  lordships,  the  legalii.ro' 
the  mode  of  punishment  conplatned  of  &} 
the  plaintiffs,   is  either  doubted,  denied,  lir 

,  16  Howell's  State  Trials,  Sf  l. 


18S3] 


Mnd  Henry  WhiUjur  JUUlt. 


A.  D.  1808. 


[1S34 


coDtrovcrlcd ;  and  it  is  shown  that  for  ordei^ 
ing  that  species  of  ini|irisonmcnt,  the  court 
of  Star-clwmbcr  was  artiially  abolished.    My 
lords,  I  have  referre<l  to  or  laid  before  you 
various  cases  and  statutes  for  your  serious 
consideration  as  to  their  tendency  and  effect 
I  do  not   feci    it  necessary   at  present   to 
enter  into  a  general  argument  upon    them* 
It  is  sufiicient  for  me  at  present  to  state  the 
general  grounds  upon  which  1  defend  those 
Un  whom  I  have  the  honour  to  appear  before 
you.    I  am  the  less  solicitous  about  entering 
into  such  a  line  of  argument  at  presenti  be- 
cause it  will  depend  upon  what  falls  from  the 
learned  counsel,    how  far  I  shall  have  to 
trouble  your  lordships  in  that  respect.    I  un- 
derstand that  it  is  meant,  on  the  other  side, 
to  ouote  some  precedents.    On  this  topic  I 
shall  generally  refer  to  the  sentiments  of  a 
sreat  constitutional  lawyer.    Upon  the  well* 
known  occasion  of  the  Question  of  general  war- 
cants,  and  orders  issued  by  secretaries  of  state 
for  the  breaking  open  of  chests,  in  order  to 
•carch  for  papers;  and  on  the  action  brought  by 
Mr.  Wilkes  against  the  nndcr'sccrclaryol  state, 
lord  Camden,   in  summing-up  to  the  jury, 
aaid,  that  all  the  precedents  since  the  Revolu- 
tion afforded  no  justification  for  a  practice  in 
kself  illegal,  and  aeainst  the  principles  of  the 
constitution.* — And  in  this  doctrine,  my  lords, 
that  creat  and  venerable  lawyer  was  certainly 
•  well-founded!  — Here  we  have  the  authority  of 
lord  Camden,  and  his  opinion  of  the  value 
snd  effect  of  official  precedents.    In  the  case 
which  subsequently  occurred,  of  the  action 
brought  against  the  king's  messengers,  for 
breaking  open  trunks  to  search  for  paper8,t 
lord  Camden  maintained  and  illustrated  the 
aame  sound,  legal,  and  constitutional  princi- 
ples ;  he  deprecated  the  practice  of  recurrins 
lo  modern  precedent  for  justification,  which 
sever  coulo  militate  against  clear  and  es- 
tablished  law ;  he  admitted  the  authorities 
founded  upon  decisions  of  the  twelve  judges, 
but  tlx:  twelve  judges,   he  said,  could  not 
make  law  !    I  am  not  ignorant,  my  lords,  of 
(he  cases  which  may  be  adduced  of  modem  or 
recent  occurrence  to  countenance  the  illegal 
practices  complained  of.    Among  these  are 
the  cases  of  Mr.  Redhead  Yorke^  and  Mr. 
Gilbert  Wakefield  ;§  the  one  for  an  offence 
eomniitted  in  Yorkshire,  and  the  other  for  an 
offence  in  Mid<IIesei,  were  confined  in  distant 
fH-iaons ;  that  of  Mr,  Kydd  Wake  too  was  of  a 
•imilar  description.    It  does  not  follow,  my 
lords,  that  because  those  persons  oeTer  com- 
plained to  your  lordshifM,  tbeir   sentences 
were  not  illc^.    It  was  most  likely,  as  lord 
Camden  said  upon  a  particular  occasion,  that 
their  poverty  had  piievented  their  contending 
•gainst  the  power  of  the  court||    We  know, 
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my  lords,  that  it  is  not  every  person  who  has 
the  means  of  bringing  a  wnt  of  error  before 
the  high  court  of  parliament— Ilavinc  now 
gone  through  the  first  part  of  the  case,  1  shall 
trouble  your  lordships  with  a  few  words  on 
the  second  part  of  it :  I  mean,  that  part  of 
the  sentence  which  requires  the  plaintiff}  to 
give  security  for  their  good  behaviour  for  fiv0 
vears  after  their   respective  imprisonments. 
My  objections  to  this  part  of  the  sentences  are, 
their  being  eicessive,  unusual,  and  therefore 
contrary  to  law ;  and,  viewing  the  whole  of 
the  case  of  the  plaintiffs  I  am  rather  at  a  loss 
to  tell  why  this  security  is  to  be  given,  or 
what  is  meant  by  it    Your  lordships  will  ob- 
serve tliat  the  sentence  is  for  the  publicaUon 
of  what  is  said  to  be  a  libel,  and  a  libel  upon 
a  court  of  justice,  but  the  information  does 
not  state  whether  what  was  advanced  be  true 
or  false !  Is  itas  a  security  for  good  behaviour 
I  in  every  case?    Would  the  security  be  for- 
feited by  writing  a  true  and  faithful  account 
of,  and  making  true  and  just  observations  on, 
the  conduct  of  courts  of  justice  ?    No  one  can 
tell    whether   the  infoVmalion  proceeds  on 
the  ground  of  every  thing  advanced  being 
true,  or  every  thing  advanced  being  false. 
The  parties  will  necessarily  be  bewildered  if 
any  persons,  in  such  a  state  of  uupertainty, 
should  be  bold  enough  to  come  forward  as 
their  securities.    It  must  be  known— or  are 
the  parties  to  give  up  their  newspapers^  or 
never  to  write  a  line  respecting  courts  of  jus- 
tice, because  if  either  true  or  false,  they  may 
be  called  upon  for  their  security,  if  it  cannot 
be  eiactWsUted  what  will  amount  to  a  for- 
feiture ofthe  recognisance.  I  humbly  contend 
that  even  in  this  view  of  the  case,  this  part  of 
the  sentence  is  illegal,  unconstitutional,  and 
void.— In  another  point  of  view,  my  lords,  this 
part  of  the  sentence  is  equally  liable  to  uncer- 
tainty and  doubt    Suppose  that  they  cannot 
get  the  security  required,  are  they  to  undergo 
five  years  imprisonment  in  addition,  and  then 
to  be  liberated  f    No  such  thing ;  as  the  sen- 
tence stands  at  present,  they  may  be  im- 
prisoned to  the  end  of  their  lives,  and  in 
^ces  far  distant  from  their  families,  their 
friends,  and  their  connections !    Such  a  iudg- 
ment^  my  lords,  is,  I  contend,  unusual,  op« 
pressive,  contrary  to  the  Bill  of  Rights,  and 
therefore  contrary  to  law !    Before  I  conchidei 
I  b^  leave  shortly  to  recapitulate  what  I 
have  submitted  to  your  lordships  considera- 
tion. I  hsTe  stated  theconduct  oi  courtsof  law 
in  former  times,  with  respect  to  cases  similar 
to  that  before  us,  and  the  principles  which 
go? eroed  that  conduct    I  have  stated  a  case 
from  which  the  court  of  Kiog's-bench  doubted^ 
or  decided  negatively,  as  to  its  own  powers 
with  respect  to  confining  persons  in  distant 
gaols.    I  have  shown  that  upon  all  occasions 
there  have  been  some  psrticular  grounds  or 
special  reasons  assigned,  for  a  departure  from 
what  was  known  to  be  a  general  principle  of 
law,  in  those  instances  where  such  mooes  of 
punisbmentiwereawanledby  the  Courts.  Evea 
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flo  late  as  llie  ? car  1733,  doubts  were  enfff- 
tttined  by  the  juilges  and  Uwyers  upon  these 
poinin  ;  I  have  shown  the  diflicultieft  under 
which  king  Jamei  ihc  Second  strugj^led,  io 
order  to  canrtr  a  sentence  into  execution  ac- 
cordineto  his  witih,  so  much  that  he  wras 
obliged  to  diftplace  the  judges  of  the  court, 
and  appoint  new  ones,  creatures  of  his  own ! 
In  the  reign  of  king  Charles  the  First,  that 
prince  hiiiiseif  proteeted  against  the  arbi- 
trary and  unconstitutional  ^wer  assumed  by 
pariuunent  in  punishing  his  snl^ects  in  tlie 
way  now  complained  of.    8uch,  my   lords, 
were  the  ideas  wliich  so  long  prevailed  in  the 
country  upon  these  points  (  such  was  the  con- 
duct of  the  judges,  even  in  the  reigns  of  the 
Stuarts,  when,  if  it  was  found  impossible  to 
give  such  a  mortal  stab  to  tlie  liherties  of  the 
people,  I  am  sure  that  under  the  influence  of 
that  family  which  came  to  restore  and  to 
secure  to  us  ttiose  blessings  of  which  the 
Stuarts  in  vain  attempted  Io  rob  us ;  under  the 
reign  of  the  monarcli  who  now  ardorns  the 
ttirune,  whom  this  House  and  the  country 
look  up  to  as  their  last  and  best  guidance  and 
supjtort ;  that  upun  all  such  occasions  this 
hign  and  honourable  court  will  oppose  the 
•sumption  of  a  power  contra ij  to  law,  and 
kostile  to  the  best  principles  of  the  constitu« 
tion. 

Mr.  Attorney  Genera/.-*-!  have  now  to 
th)uble  your  lordships,  and  to  assure  you  that 
the  judgment,  io  support  of  which  1  appear, 
does  not  deserve  the  hard  names  l>estowetl 
upon  it,  such  as  were  never  before  used  in  a 
ciiutt  of  justiee-^cW  cruel,  oppressive,  and 
uimsual.  In  good  tnith,  my  lords,  I  believe 
there  cuuld  be  n(>roa«<in  f«>r  bestowing  these 
epitlicts  upon  the  Judgment,  except  the 
kiiowl«:<Igc  tliat  it  was  iin^Htibiblc  ft>r  your  lord- 
siiifw  to  enter  into  the  considerations  upon 
whirh  the  Cuurt  protiouuccd  that  judgment, 
and  measured  the  punishment  it  should  niflict; 
because  the  learnml  gentleman  is  wise  enough 
tn  know,  that  it  was  not  merely  from  the  face 
of  the  record,  hut  frum  the  conMderation  of  ex- 
trinsic circumstances,  that  the  Court  measured 
the  judgment  il  thunght  proper  to  pronounce. 
'Hmt  imprisonment  is  a  species  of  ptmishment 
fbr  iit>eller«,  and  that  to  require  security  fbr 
their  good  behaviour  after  tlicir  imnrisonment 
is  a  very  usnal  practice,  must  be  so  well 
known  to  the  learnefl  gentleman,  that  I 
shall  not  condescend  to  show  either  a  prin- 
ciple or  a  caM!  for  the  purpose  of  supporting  chat 
doctrine.  In  much  of  wliat  has  fallen  frum 
tlie  learned  gentleniMn,  I  Sliall  iwit follow  him, 
because  a  great  part  of  his  statements  carry 
with  them  their  own  refutation.  But  in  answer 
to  such  of  Ills  argoments  as  have  any  shadow 
of  t>enring  uyen  the  question  tiefore  your 
lordships,  I  contend  that  the  court  of  King's- 
hench  has  unlimited  jurisdiction  through 
Aut  llie  whole  kingdom  t  that  his  maje!«ty  has 
thisjuriMficlion  through  hisftrst  criminal  court, 
the  KiDgVliench.  No  matter  whether  it  siu 
in  ooepartof  the  natan  or  twAUer^  U  9os« 


sesses  anpremejurisdiction  thraogh  the  whole. 
In  suppoVt  of  these  poKitiotu,  ma  the  genuine 
and  established  law  of  the  tondp  I  oould  ad- 
duce numberless  cases ;  that  of  the  Kin^  v» 
White,*  is  all  I  shall  trooble  your  k»nlshipo 
with.    The  case  was  that  of  a  eonsUble  al- 
Searborough  wlio  was  attached  bjr  order  of  the 
court  of  Klng's-bench  for  destroy  iog  a  warraat 
of  the  lord   chief  jnstiee,   to  bt   encalcd 
in  that  quarter ;  this  alone  would  ahow,  thai 
the  court  io  question  posaeasi  a  crtiaiial 
jurisdiction  throughout  the  whole  oouDlry. 
'Die  learned  gentleman  does  not  dispute  that 
alt  tlie  gaols  io  the  kingdom  are  the  gaols  ef 
the  king :  but  he  says,  they  are  to  be  used  in 
a  certain  qualified  way;  he  deoies  the  right 
of  the  king  to  send  persons  to  any  gaol  not  in 
the  county  in  which  tlie  oflence  is  oomiaittcd, 
or  where  the  court  is  not  present.     I  have  in 
my  hand,  my  lords,  what  I  believe  you  will 
i^ee  with  me  to  be  some  authority  on  thcise 
points,  Mr.  Sersreant  Hawkins's  Pleas  of  the 
Crown.    Speakini;  of  the  court  of   Kins^'s- 
bencb,  he  says,  *  (io  hizh  a  tmsl  doth  the  law 
repose  in  the  justice  anri  integrity  of  this  court, 
as  generally  to  leave  it  to  the  discretion  of  tlie 
juoges  to  inflict  such  fine  and  iniprisonmeoly 
and  even  infamous  punishment  on  offenders, 
as  the  nature  of  the  crime,  considered  in  all 
its  circumstances,  shall  require ;  neither  doth 
it  confine  them  to  make  use  of  their  own  pri- 
son, but  leaves  tliem  at  litierty  to  commit  of- 
fenders to  any  prison  in  the  kiogdom  which 
they  stiall  think  most  proper,  and  doth  not 
sufierany  couit  tn  remove,  or  bail  any  person 
condemned  to  imprisonment  h\'ttheni.'t — ^I'kis 
is  the  lan^ui^eoT  that  pr<»fuund  and  accurate 
lawyer,  and  I  wor.iler  that  any  roan   of  the 
diligence  of  the  Irarned  get^tleman,  wtio  could 
have  read  tliis  authority,  and  viewed  the  ques- 
tion on  l>oth  side«,  could  have  departed  trom 
it  and  afil-ct  to  refer  to  the  foolish  say  in:;  of  a 
clerk  of  the  crown !    Viewing  this  and  the 
numerous  authorities  and  precedents  to  which 
I  mean  to  refer,  how  is  it  possible  to  aver 
that  sending  pennons  to  the  gaols  in  Gloucester 
and  in  Dorchester,  is  an  illesal  act,  or  beyond 
the  power  of  the  court  ?    Will  the  learned  ^n- 
tlemin  say  that  if  a  publication  of  the  libels 
io  nuestion  took  place  in  the  county  of  Corn- 
wall, the  parties  mi^ht  not  have  been   tried 
and  convicted  there  as  well  as  in  Middleseif 
-^The  leametl  attorney-general  tlien  proceed- 
ed to  cite  a  Ions;  series  of  cases  and  precedents, 
all  oceurring  since  the  Kevolution,  hut  a  great 
part  of  them  since  the  year  1T85,  for  the  pur« 
pose  of  showing  that  the  court-of  King's-hench 
had  exercised  a  discretionary  and  legal  power 
in  committing  oflcnders  to  prison  in  ditterent 
places  distant  frum  the  scene  of  the  offence 
or  the  session  of  the  court,  and  that  it  urdcftd 
up  delinquents  from  distant  parts  to  be  tried 
at  its  bar,  and  caused  the  infliction  of  piinisb- 
ments  in  didcrent  places  as  it  deemed  ex- 


\ 


•  B.  R.  II.  37. 

t  2  Hawk.  8. 


13371 


md  Heitry  WhrUfit  IMh. 


A.  D.  1808. 


c 


pedient;  and  the  exercwe  of  those  powers 
was  always  undisturbed  and  unquestioned  ; 
and  he  dwelt  upon  the  instance  of  lord  Tbanet'i 
oonfinement  in  the  Tower  of  London  for  an 
oAence  committed  in  the  county  of  Kent,^  as 
a  proof  that  it  was  not  the  poverty  of  the  of- 
fender that  prevented  hiro  from  cat  line  the 
authority  of  the  court  into  que8lioa.---witb 
respect  to  the  observations  of  the  learned 
roiinsel  for  the  plaintiffii  upon  the  security  re- 
qiiired  from  them,  and  the  difBcuUies  Xhxj 
would  labour  under  in  consequence,  he  said, 
**  I  dare  say  if  the  learned  gentleman's  clients 
were  to  ask  him  whether  such  and  such 
a  particular  act  would  not  incur  a  forfei- 
ture, that  his  answer  would  be,  '  I  will 
not  tell  any  man  who  contemplates  a  seditious 

Kubliration,or  meditates  any  other  illegal  act, 
ow  far  he  may  go,  and  yet  evade  the  law  ; 
how  near  the  wind  he  might  sail  without  en- 
dangering himself!*"  The  security  re- 
quired, he  observed,  was  to  guard  against  future 
libellous  publications,  to  protect  the  public 
peace  against  future  probable  invasions  of  it, 
and  proceeded  on  the  same  grounds  and  prin- 
ciples as  various  other  sentenced  of  the  kind 
which  were  pronounced. 

The  attorney-general  having  concluded, 
the  lord -chancellor  moved,  that  the  further 
hearing  be  adjourned  to  Thursday. — Ordered. 


HOUSE   OF  LORDS. 

Tkunday,  Mmf  ]8<4. 

Writ  of  Erroe  iv  tbe  Case  of  White 
AND  Hart.]  Their  lordshif^s  met  at  two 
o'clock,  and  most  of  the  judges  attended. 

Tl)e  Soiifitor-Gtneral  [Sir  Thoman  Pimner]^ 
spoke  for  about  two  hours  in  support  of  the 
right  of  the  Court  of  Kine*s  Bench  to  pro- 
nounce the  sentence  which  it  had  delivered 
in  the  case  of  White  and  Hart.  He  contend- 
ed that  there  was  no  foimdation  for  the  doc- 
trine laid  down  br  the  learned  gentleman 
(Mr.  Clifibrd)  on  the  other  side,  on  Tuesday 
last,  when  he  attempted  to  maintain  that  tlie 
Court  of  King's  Bench  had  no  right  lo  exe- 
cute its  sentence  except  in  a  gaol  of  tbe  coun- 
ty wherein  the  offence  was  committed,  a 
gaol  of  the  county  where  the  court  actually 
sat,  or  thehr  own  peculiar  gaol.  He  reviewed 
the  historical  part  of  that  learned  gentleman's 
speech,  and  examined  his  arguments  as  drawn 
mrni  the  instances  of  distant  imprisonment  in 
irirtue  of  sentences  passed  by  the  court  of 
Star-chamber.  He  controterted  the  state- 
ment that  tbe  cc«rt  of  Star-chamber  owed  its 
abolition  in  amr  principal  degree  to  such 
punishments,  llie  punishment  which  gave 
offence  to  parliament,  vras  not  one  that  sen- 
tenced to  distant  prisons  (as  they  were  called) 
in  England,  but,  m  the  eases  of  Prynne,  Bast- 
wick,  and  others,  who  were  sent  to  the  islands 
■■■■■  —  I      _ 
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of  Jersey,  Ouerosdy,  and  SciHy.  It  was  not 
historicalljr  oonect,  to  say,  that  the  abolition 
of  the  jurisdiction  of  tliat  court  was  owing 
to  such  causes.  There  were  other  and  weightier 
causes  assigned  for  that  measure.  It  was 
in  fact,  not  the  sentences,  but  the  whole  pro- 
ceedings of  that  court  previous  to  the  passing 
of  such  sentences,  that  alarmed  the  fears, 
awakened  the  jealousies,  and  procured  the 
votes  of  parliament  which  effected  its  aboli- 
tion. In  support  of  his  observations,  he  re- 
ferred to  lord  Clarendon.  He  noticed  some 
expressions  which  had  fallen  from  the  learn- 
ed eentleman,  respecting  words  used  by  Bast- 
wick  when  undergoing  his  sentence  in  Pa- 
iace-yard,  and  desired  to  know  by  what 
modern  lijghtB  it  was  discovered  that  the 
sayings  of^a  man  in  Palace -yard,  addressed 
to  this  mob,  were  to  be  cited  by  lawyers, 
or  received  in  a  grave  and  learned  assembly 
as  matter  of  illustration,  reference  or  preced- 
ent. He  observed  that  the  cases  by  which  the 
learned  gentleman  attempted  to  make  out 
any  thing  in  his  support  were  all  anterior  to 
the  Revolution.  That  learned  gentleman, 
was,  in  various  instances,  of  which  he  cited 
several  from  which  he  endeavoured  to  show 
the  weakness  of  his  arguments,  erroneous  in 
his  notions  respecting  the  right  of  the  Court 
of  King's  Bencn,  even  previous  to  the  era  of 
the  Revolution.  There  was  much  said  about 
good  times  and  bad  times ;  but,  he  should 
like  to  know  into  wtiat  political  dictionary 
he  was  to  look  for  a  definition  of  which  were 
the  good  times,  and  which  were  the  bad  times. 
There  was  always  enon^  of  that  sort  of 
argument  to  be  met  with  whenever  le^l 
precedents  were  resorted  to,  whatever  be 
the  nature  and  necessity  of  the  case.  Com- 
ing down,  however,  to  the  period  of  the 
Revolution,  he  believed  it  would  be  obvi- 
ous that  in  those  best  times,  the  mode  of 
punishtnent  now  asserted  to  be  illegal,  was 
most  frequently  practised,  and  ye\  no  doubts 
had  then  been  raised  as  to  its  propriety 
and  its  legality.  The  learned  solicitor  tlien 
asserted  that  in  the  times  of  seven  chiefs 
justices  and  twenty-two  judges,  he  had  not 
less  than  twenty-one  cases  in  point  to 
ofier  to  the  notice  of  their  lordships.  Be- 
ginning with  lord- chief-justice  Holt,  he  con- 
tinued with  other  instances  from  lord  •chief- 
justice  Parker,  lord-chief-justice  Mansfieldi 
lord -chief-justice  Kenyon,  &c.  up  to  the  pre- 
sent time,  during  all  v^hkh  course  manv  ez- 
dellent  constitutional  puisne  judges  had  also 
sat  on  the  bench  in  that  high  criminal  court ; 
in  all  which  cases  jtidement  had  been  given 
and  executed  wrongfully  and  illegally,  if  the 
judgment  in  the  present  case  vrere  to  be 
deemed  illegal.  He  dwielt  particularly  on  se- 
veral individiml  cases,  especially  one  in  which 
a  man  was  found  guilty  of  perjury  before  a 
committee  of  the  House  of  Commons  on  the 
Hindon  Section,  and  was  sent  to  Hindoa 
to  be  set  upon  the  pillory  in  that  place, 
where  his  example  wu  hkely  to  produiDt 
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f  ^H  m^t^^mt-  am  naaa  su  ■>■ 
wrtitii  v^Tiamtnka  Hr.  AIMmn- 
Uud  III  iilifl  br  Ae  Nriat  ■mK- 
•f  lh»  mmt  i&tttn  MiliiBM.   BM' 


SHIrt? 


-^  UM  k  tm^  to  h*  dmdtd,  Tht 
.of  Ki^BMafa  «M  tlw  ddiT  crii4> 
BH  spun  in  llw  fcJMJwk  It  «M  w'da- 
■nMbyall  itai  aMoL  u  ««U  m  «w 
dsB  hw|—  of  ifuu.  It  «M  n  nlM 
If  Cth^  wha  MbM  iM  aMmitr  uri  ito 
M«w.    u  had  ■  pnt  ptrt  oriha  ■Minrt 


iMJiiiMliij  Md  Moml  MatriauodanM. 
Ujwkui,  1«  bi*  pUh  oT  Um  Cnwa  (mm 
of  Iha  bnt  wriuts  Md  bmImiH>m)  Iwd 
Mdt  italcd  to  nUMtrc  nwm.  It  wnld, 
k««Mlndid,  to  rwtrictad  to  mm  oTltoN 
tmlrimtdm  wUefa  tMimai   tto  pwrn  of 


—  ^1  ttodaMuiof 

ttoJMd|MarNcli«coMt  IR  tolmtad  lito 
da  fitctkM  «f  Ito  ifin  sT  a  Moatoj  of 

ilata.Md  Md>  ■uniwti  MMOrtid  niralr 
lf«Wk(dCw£atod^d(fUMiM«aflr 
■ncfaoScMr  UMe*  that  tod  omr toToK 
toea  wda  tto  wlutci  of  a  aokmn  deciiion  in 
a  Cowl  «f  kw  I  or  by  any  argumenU  a(aiiut 
tto  atpladad  anctica  of  Am  exploded  ooarl  of 
Slai^tonitorr  Inlhemanjraeenliaitaaeaa 
•f  impriMMBant  ia  dituot  gaola,  wa«  it  to  to 
•..■: — 1  "^ntto  povertyof  ttia  individuaU 
-  "-itpravcDUdlhcinfraaitrT- 


Uie  iikHivimi,  vic*>,  sod  ilii(>OKttonaof  oMto 
I'l-rson*  ID  uixleniBDil  ih«ir  difSculiiea  m 
that  MibjKt.  Oo(hI  liehaTibur  wa*  ' 
they  might  iiol  cmII;  UDdcnlnml,  andi 
liul»  to  Ivatn.  But  ibty  mifrlii  a 
learn  it.  I'liere  «m  a  ctoittcr  in  an  cf«i 
Ury  wuk  (iir  \Villiiuii  lilac k*latir*i} 
wvuld  caplaiQ  to  lliian  wliat  it  wtwaacH 
toknuwoii  Ihatkulject.  All  tliainftaap 
liad  noUMfl  wcfc  vivwed  bj  Um  oitoc  mi 
loo  leccni.  Thny  must  )p)  up  ta  bjftor' 
liquily,  lli«y  must  nimtat  up  to  Uw  Ca^ 
Of  beyond  th*(  ptiiod.  Evvry  litnig  fc~"^ 
Ins  Itomcd  iricnd  but  la  ulFcr  araa  loo  ] 
for  Ihc  mudern  kIiooI,  Ihcy  wottld 
ai  (>vu.  Tli«  laarned  gtntJMnao  bmM  > 
tbat  thoy  cuukl  nut  invcati^la  acnnla^ 
oaiureoliheaentpnce.  Tbewrbotooli|a«t< 
appeil  «a>  tu  dc|iM-iat«  tlir  rbanet«T  afn 
cuml*.  "  IlumanitiM,''  fur  tbat  waa  lltra 
upwd  to  a  libellou)  IctiPr  m  Ibc  "  iotl^ 
dcDi  Wliig,"  bwl  coutuiticd  Uvc  pofnibn 
tion<»nccrninj;iiie  addimutrsltnn  ofos'l 
by  jiirict  o*  too  ciolted.  Thcae 
fraeoom.  In  their  ue«  drtcovcrm^  all 
the  UiitiiMtMH  bett  cikubitd  I4i  pttMtn 
The  object  «B«  only  to  laitc  a  fanacal 
mcn't  mindi,  to  tbrvw  diicmlit  up«a 
judges  uC  I  he  Uud,  and  to  lake  ' 
witnt  caUblikhmcut*  tbat  public 
wliicb  they  had  been  held,  and  vhich  lh«|i 

much  dctervcd.    Ilul  Ilia  dorisiona  air  ai 

cbW  OMirta  ttjfmlka,mdaMtkmmmA^ 
a wao lo » iMblp Willi yi^  WHtlMM^ 
aoM  thai  dacni 


ing  tto  merits  ol  tto  ptaciice  vt  the  judsaa  I 
BmI  ttoy  not  alwaja  aufficiant  1^  aatnk 
■aca  F  Waa  there  not  than  at  tbat  bar  of 
«hiek  to  waa  tto  graat  oroaiMDt,  a  Icanad 
Ipid  wto  bad  w  onan  eserted  tto  gteaioit  do- 
quanca  tto  bar  ever  kaaw  iDdefeaca  ofMcb 
ndnidiMla,  aod  wto  laA  Mthiu  undoDe  ttoi 
aaal  and  taJenU  cauU  aBact  I  And  would  to 
tove  left  a  aloDe  unturaad  on  betolf  of  bia 
ctonti^  if  to  tod  ooocriaed  tto  poanUlity  of 
attarkinjg  tto  Icgalhj  of  tto  aentencea  pra> 
MWCoTupon  tbemf  With  mpeet  la  Ito 
id ofaacuiiiiaa  for  good  totovieur, 


^^  for  Mod 

ntactka  waa  old,  aod  uaao  io  tto  bast  timea. 
Il  waa  abaurd  to  talk  of  iu  opefating  aa  a 
perpetual  impriionmeot  Tto  prafam^tion 
of  inpritonroent  wottld  deMi>d  on  ttia  bad 
character  ^of  tto  individual,  wboie  frieftda 
could  not  tniU  to  hit  good  totoviour,  even 
after  ttoeipmencc  tbat  bad  been  taught  him 
hf  bia  confioamMit.  Aa  to  tto  difficult  of 
lipderalaodiiig  wtot  waa  meant  I9  good  be* 
finiffi^tocwUdaoturtafiiUj  mi^  into 


f3 


Afteranuinber  ofonierniBarit%ifcsl 
fenttonan  concluded. 

Mr.  Cl^^  btgn  fate  ra^  kj 
vertaig  on  ito  conduct  of  tto  ~ 
■olidioo«cmral,ia  tto  to ' 

praatmed,  m  liberally  bat 

py|a  to  ttoia  wto  bM  adnaad, 

— — '  -n  briuung  baftr*  •*— ^ 

■ppaaL    Ha  ae] 

«  with  BBjr  ialeu , 

cbaraclaraf  ttojiJiaaofltoC— rtaf  Kiart- 
baoch,atwbichhMtohf — " ^^  ' 


wtota  tto  rteaem  jadgia,  to  WM  aw^  if  Om 
bad  dona  any  thing  in  ito  aiawJw  of  Itov. 
"  iieial  functiou  wbkh  waa  iatadad  ••  a 
•tato,  wouU  to  quia  ai  wiUtog  to  laHiQ 
u  miatake.00  toiiig  itown  Ito  ana^M 
r  wto  had  pneadad  then  am  tbatbaaA 
t  araa  confident  that  aa&r  Own  tlua  ■»• 
I  being  coaadcrad  Bi  bearias  tto  ctoaaalM 
ibiitc4loil,itm«ttoiaaonBena  «bt* 
Uraat  oppaclnBilgr  to 
— ^~  — attbau^^ap- 


wtotttolawofttob  , 

tto  eaaeaof  tto  individuala  raqiarad.  Whila 
to  (bould  fottoar  (ram  ftdkiwing  tlw  aitac- 
ney-genoal  asd  tto  wl'icitaT-geaaral  in  Ito 
6eld  of  declamation  and  invcctiva  into  wbiib 
Itoyhadv 
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degree*  las  gratiturle  to  them  for  the  pwtter 
pari  of  the    speeches  they   had  dehvercd. 
They  put  him  in  uiind  of  a  fable  which  was 
lately  quoted  by  a  person  of  eminent  abiiitieB 
and  character,  in  noticing  the  speech  of  a 
learned  sentleman  in  some  other  place ;  it 
was  the  xMt  of  the  ass,  who  went  into  a  field 
attracted  by  a  thistle,  but  who  went  round 
and  round  about  the  thistle,  fearful  of  touch* 
io^it.    The  learned  gentlemen,  in  like  man* 
nar;  went  about  and  about  it,  but  were  ex- 
tremely shy  of  touching  on  the  principle  of 
the  question  then  before  their  lordships.    lie 
begged  to  re-state  to  their  lordships,  that  the 
constitutional   and   legal   principle   he  laid 
down  with  respect  to  tno  power  of  the  Ontrt 
ofKing's-bench,  was  this:  that  they  bad  no 
right  to  send  persons  into  imprisonment,  in 
execution  of  a  sentence  pronounced  by  that 
court,  except  to  the  gaol  of  the  county  where 
Che  o^ence  was  committed,  the  gaol  of  the 
county  where  that  court  sat,  or  their  own 
gaol.    He  maintained  that  no  case  bad  been 
cited  to  destroy  the  truth  of  his  positions. 
The  exceptions  were  not  such  as  could  furnish 
a  rule.    Hardly  a  case  could  they  bring  to 
bear  on  the  subject  that  had  not  occurred 
since  the  KeTolution,  and  he  contended  that 
if  it  was  not  legal  to  do  so  previous  to  that 
event,  that  event  coulil  not  possibly  make  it 
legal.    He  had  been  told  to  produce  an  enact- 
ment to  make  it  illegal ;  but  he  asserted  that 
the  liberties  of  the  subject  depended  not  upon 
enactments.     Enactments  ought  to  be  pro- 
duced to  him  to  show  him  and  their  lordships 
that  the  practice  had  been  rendered  legal. 
This  was  the  true  principle  of  the  constitu- 
tion on  such  subjects.    What  he  had  said  of 
the  case  of  Bastwick  had  been  observed  upon 
with  a  triuroohant  sneer,  as  a  fooolish  saying 
addressed  totne  people,  who  are  styled  by  the 
learned   gentleman  the  mob.    But  he  had 
seen  quoted  the  expression  of  an  individual 
suffering  a  punishment  as  a  precedent  on  a 
legal  opmion.    Ha  bad  only  quoted  it  as  an 
illustration  of  what  was  the  general  feeling  at 
that  time,  for  it  was  scarcely  in  human  nature 
that  Bastwick.  should  have  used  the  exprea- 
sions  he  did.  had^they  been  founded  in  false- 
hood, since  his  hearers  must  have  very  well 
known  whether  the  practice  was  a  new  one 
or  an  old  custom.    Bastwick,  in  the  spirit  of 
tlwse  timesj  while  he  complained  of  the  prac- 
tice of  sendm^  persons  to  distant  gaols,  attri- 
buted the  ori^m  of  the  practice  to  the  Jesuits. 
As  to  the  opinion  of  lord  Clarendon,  it  should 
be  reoollected,  that  the  fourth  article  of  im- 
peachment against  that  nobleman,  stated  this 
as  one  of  his  offences ;  and  his  lordship,  long 
afterwards,   in   noticing;  this  circumstance, 
sutes,  that  he  tbou^t  it  a  hard  case  for  him 
to  be  charged  and  tried  for  an  oflfence  which 
be  had  only  been  guilty  of,  in  common  with 
others  of  the  privy  council    This  vras  that 
noble  lord's  excuse.    Reverting  to  the  aboli- 
tk>n  of  the  Star-chamber,  which  was  said  by 
the  leimed  gentlemen  to  have  been  occa- 


sioned by  an  objection  to  their  proceedings, 
and  not  to  their  sentences,  he  showed  by  a 
qpuotation  from  the  parliamentary  resolution, 
that  the  sentences,  as  well  as  the  proceedings, 
formed  the  grounds  of  the  abolition  of  that 
oppressive   court.     The  authority   he   had 
quoted  from  lord  Camden  had  been  sneered 
at,  the  memory  of  that  learned  and  venerable 
lord  depreciated,  and  the  hallowed  precincts 
of  the  tomb  violated  by  viperous  slander. 
It  was  asked,  What !  would  lord  Camden  have 
spoken  of  the  decisions  of  the   Court   of 
KingVbench,  as  he  did  of  the  usage  of  the 
secretary  of  state's  office  P    No !    nut   the 
House  of  Lords  were  then  in  the  same  situa- 
tion relative  to  that  court,  as  lord  Camden, 
when  a  judee,  was  to  the  secretary  of  stste's 
office !   With  respect  to  the  Hindon  election, 
he  stated  a  question  that  arose,  respecting 
the  payment  of  the  expenses,  which  tlie  she- 
riflp  refused,  and  the  Court  of  King's- bench 
could  not  compel  him  to  make  them  good, 
lie  wished  the  learned  gentlemen  to  look 
into  the  general  principles  of  our  laws  more 
accuratelv,  they  wonlu  see  reasons   for  his 
view  of  the  nature  of  county  gaols,  and  the 
authority  of  courts.    Tlicse  gaols  were  the 
county  gaols ;  they  were  built,  repaired,  and 
maintained  at   their   own   expense.     They 
were  obliged  to  keep  the  prisoners,  they  were 
liable  to  fines  for  offences  committed  within 
their  county  limits,  which  it  was  presumcfl 
they  onght  to  have  prevented.    All  the  gaols 
were  the  kine'ssaols,  it  was  perfectly  true, 
and  so  were  all  the  courts  of  justice,  but  yet 
this  was  so  for  the  purposes  of  public  benefit 
and  public  protection,  and  was  limited  by  a 
variety  of  restrictions,  conditions,  and  limita- 
tk>ns.    All  the  high  roads,  in  the  same  way, 
were  the  king's  roads,  Cthough  much  of  these 
might  be  private  property);  but  they  were 
the  king's  for  the  convenience  and  protection 
of  his  subjects  in  passing  from  place  to  place. 
The  cases  of  imprisonment  or  execution  in 
the  city  of  London,  pursuant  to  sentences 
passed  in  Westminster,  presented  no  difficul- 
tv,  since  in  fact  the  sheriffs  of  London  were 
sheriflb  of  Middlesex,  and  the  prison  of  New- 
gate was  the  prison  of  both.    The  learned 
gentleman  went  through  a  wide  field  of  arj;u- 
ment  and  illustratbn  m  support  of  the  pnr* 
ciples  which  he  had  asserted.    He  showed 
the  hardships  of  the  practice  of  requiring 
sureties  for  a  length  of  time  after  the  expira- 
tion of  imprisonment.    He  quoted  the  de- 
daratkm  of  the  Bill  of  Rights  against  exces- 
sive biil,  and  unusual  and  cruel  punishments, 
and  concluded  after  a  variety  of  other  obser* 
vations.  a  very  arpimentative  and  ingenious 
speech  by  protesting  against  the  imputation 
of  evil  designs  in  this  case,  and  deprecating 
such  insinuations  against  the  people  of  this 
country. 

The  comml  bavins  lef\  the  bar,  the  lord 
chancellor  rose,  and  oriefly  stated  that  he  had 
no  doubt  on  his  mind  respecting  this  ques- 
tion.   Important  as  it  wasy  it  was  not  attend- 
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ed  with  much  diffiailty.  It  was  his  lAtention 
to  move  a  question  to  be  put  to  tlie  learned 
jyd<^s  upon  the  subject.  His  lordship  then 
moved.  That  a  quesiion  be  referred  to  the 
judi»es  for  their  opinion,  whether  the  Court 
of  King's-bench  could  send  any  person  con* 
iiicted  in  their  court  at  Westiuinsler  to  any 
gaol  in  England  P 

Earl  Siaukope  said,  that  banng  been  iinfor- 
Umatcly  and  unavoidably  absent,  and  conse- 
quently not  havinz  heard  the  counsel  wlio 
iUted  the  case  of  the  plaintiffs  to  the  House» 
aor  the  answer  of  the  attorney-general,  be 
ahould  not  give  a  vote  on  the  preseiH  occa> 
sioo ;  but  sUlI  there  was  a  certain  principle 
to  which  the  House  should  conform,  and  it 
should  proceed  with  the  utmost  regularity 
and  deliberation  to  the  decision  of  X\i6  point 
at  issue  before  theai,  and  |>arlicularly  m  to 
the  severity  of  the  punishment.  He  had 
always  understood  that  it  was  a  fundamental 
principle  of  the  law  of  England  that  the  par* 
ties  were  precisely  on  a  level,  that  the  scales 
of  justice  should  be  kept  even,  and  tliat  no 
improper  auestioning  or  application  of  mo- 
tives should  be  tolerated  in  the  counsel  on 
cither  side. — The  learned  counsel  for  the 
plaintiffs  had  not  charged  the  counsel  for  the 
crown  with  any  improper  motives;  but  on 
the  otlier  hand  he  must  say,  that  the  counsel 
lor  the  crown,  one  of  whom  he  personally 
ftnd  highly  respected,  as  a  most  dili^nt  and 
able  man  in  his  profession  (Mr,  Solicitor-ge> 
neral),  had  no  right,  at  the  bar  of  the  liouse 
•f  Lords,  to  impute  improper  motives  to  a 
counsel  who  came  to  perform  his  professional 
duty.  The  present  was  not  a  charge  of  cru- 
elty, it  was  a  charpe  of  error!  and,  accord^ 
ing  to  an  act  of  parliament  passed  in  the  first 
year  of  William  and  Mary,  the  Bill  of  Ktghts 
--^t  was,  at  least,  an  erroneous  judgment 
The  10th  article  of  that  important  statute 
aays,  that  eicessivc  bail  shall  not  be  required ; 
nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted !  And  would 
the  solicitor-ceneral  say,  that  a  thing  done 
contrary  to  tfie  prescriptions  of  this  statute 
was  not  error,  at  the  least,  lie  did  not  mean 
to  argue  or  to  ^ive  an  opinion  upon  the  parti- 
cular case  betore  the  House,  but  he  thouf^ht 
before  it  decided,  it  should  have  been  better  m- 
formcfl  as  lo  the  precedents  referred  to  in  sup* 
port  of  the  arguments  advanced  at  the  bar, 
and  that  the  House  ottaht  to  liave  laid  before 
it  an  account  of  the  diTOrent  judgments  which 
hfMl  been  given,  touching  the  case,  down  to  a 
certain  period.  With  respect  to  the  nature  ef 
the  security  renuired  in  such  a  case  as  the 
present,  he  couki  not  help  contrasting  it  with 
that  of  the  persons  who  were  some  time  since 
convicted  of  attempting  to  blow  up  the 
Ring^s- bench  prison,  they  were  sentenced  as 
the  parties  at  present  before  the  House,  to 
three  years  imprisonment  But  what  was 
the  security  required  of  them  for  tlieir  good 
behaviour  after  the  expiration  of  their  impri* 
KMuncot— of  persons  convicted  of  «B  ofiencc 


in  which  thecommisaionof  ddtberKle  mardei 
must  be  contemplated?  None;  not  to  the 
amount  of  one  slulliiig !  In  a  eonviction  of 
perjury,  no  later  than  November  last;  an 
oflcnoe  so  injurious  to  the  well-being  of  the 
community,  what  was  tlic  sentence  of  tlie 
Cow-t?  It  was,  that  the  oflfender  be  fined 
one  shilling,  imprisoned  for  three  months, 
and  farther  antil  the  said  6ne  should  be  psid ! 
Tlicir  lordships  should  bear  in  mind,  in  de- 
cidioff  on  the  case,  that  there  was  a  soaCa  of 

EiiOMhments,  and  take  care,  as  fisras  in  them 
ly,  to  render  the  punuhment  oommenturate 
to  the  offence. 

The  Lard  CMMcdlor  observed,  that  as  it 
appesred  on  the  face  of  the  record,  the  crime 
of  which  these  two  prisoners  were  convicted, 
was  one  of  the  most  dangerous  description. 
He  referred  to  several  instances  of  ponisK- 
ments  early  after  the  Revolution,  for  Kbels, 
and  shewed  lliat  punishments  in  such  cases 
of  latter  times  were,  comparatively  speaking, 
far  from  beinx  severe.  His  lordship,  after 
some  farther  observation,  amended  the  ques- 
tion to  the  following  effect :  ''  That  it  be  re- 
ferred to  the  judges  to  know  their  opinion 
whether  the  Court  of  King's-bench,  in  the 
case  of  the  conviction  of  a  person  at  West- 
minster, CTHild  legallv  send  such  person  to 
anv  prison  in  Engbad,  other  than  the  prison 
belonging  to  the  Court,  the  county  prison 
where  the  offence  was  committed,  or  that 
where  the  Court  held  its  sittings  ?  And  also 
to  know  whether  smcties  for  a  reasonable 
time,  for  the  eood  behaviour  of  such  person, 
could  be  legalf]^  required  V 

On  the  question  being  handed  to  the  judges, 
their  opinion  was  delivered  to  the  House  by 
sir  James  Mansfield,  lord-chicf-iustice  of  the 
Common  pleas.  His  lordship  locgan  by  ob- 
serving, that  it  was  now  fifty  years  since  he 
became  a  member  of  the  profession  of  the 
law,  and  he  had  never  dnrmgall  that  time 
doubted  or  heard  a  doubt  started  of  the  right 
of  the  Court  of  KingVbench  which  was  now 
called  in  question.  Many  cases  bad  been 
ciled  which  it  was  net  his  intention,  or  that 
of  his  brothers,  to  eftter  into.  A  sufficient 
number  of  instances  both  in  ancient  and  in 
modern  times,  had  been  shown  to  prove  the 
practice.  The  removal  of  persons  from  their 
friends  by  imprisonment  was  oAen  unavoida- 
ble, and  mij^ht  occur  in  cither  of  the  cases 
specified.  The  judges  had  no  doubt  what- 
ever upon  the  authority  of  the  Court  to  send 
persons  to  prisons  in  England,  other  than 
these  specified  in  the  question  referred  to 
them.  As  to  the  second  point  they  were 
equally  of  opinion  unanimously,  that  tlie 
Court  possessed  authority  legally  to>  require 
such  sureties  for  a  reasonable  time. 

Lord  Enkine  could  not  act  so  unnxtnly  a 
part  as  to  avoid  giving  his  epinioB.  He  coo- 
sidered  the  appeal  by  writ  of  emor  as  a  grand 
proof  of  the  excellence  of  our  constitution, 
which  in  so  many  ways  provided  checks  upon 
the  constituted  authoiitiei  of  the  land.    The 
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law  of  libel  had  been  bruught  as  near  periec- 
IjoD,  as  was  perhapsi  possibles  though,  in 
earlier  life,  he  did  not  think  that  the  practice 
of  the  courts  was  right  and  legal  in  pome 

E>ints,  yet  he  liad  lived  to  see  it  remedied, 
e  could  not  pretend  to  enter  into  the  merits 
of  the  particular  case  in  regard  to  tlie  punish- 
ment, as  that  was  not  before  him,  though  he 
must  say  that  it  was  a  strange  thing  to  be 
forward  in  condemning  an  acquitting  jury. 
He  had  not  been  so  long  in  the  profession  as 
the  venerable  judfte  who  had  iust  delivered 
tLe  opinion  of  Uie  ocnch ;  but  he  had  never 
entertained  a  doubt  of  the  power  of  the  Court 
of  King's- bench  upon  this  poiuL  Had  be 
ever  done  so,  lie  should  most  certainly  have 
availed  himself  of  manv  opportunities  in  bis 
professional  practice,  for  the  sake  of  thoMs 
clients  who  nad  put  themselves  under  his 
protection,  to  bring  the  question  to  a  solemn 
decision. 


After  a  few  words  from  the  lord  chancellor, 
his  lordship  put  the  question,  and  the  judg- 
ment of  the  Court  of  Ring's-beuch  was  unaiu* 
mously  affirmed. 


[rtde  Evans's  Case,  8  T.  R.  179.] 


See  in  Id  Hansard's  Parliamentary  De- 
bates, 812,  a  Debate  in  the  House  of  Con^- 
mons  (on  March  97th,  1809),  upon  a  Petition 
from  Messrs.  Hart  and  White,  respecting 
their  trials,  convictions,  and  sentences,  and  the 
manner  in  which  the  sentence  of  impfison'- 
ment  was  executed.  This  Petition  was  witli- 
drawn  on  account  of  an  informalit)r  which 
was  afterwards  rectified,  and  the  Petition  was 
presented,  read,  and  oidered  to  lie  upon  the 
table,  on  April  94th,  in  the  same  year. — 
It  will  be  found  in  the  Votes  of  that  day,  and 
in  14  Hansard's  Parliamentary  Debates^  I7&. 


ADDENDA 


TO 


PICTON'S   CASE 


Nifte  io  the  wordi  **  learned  counsel" 
p.  475,  /.  4,  from  bottom, 

IN  tlie  '*  Act  fur  making  Slaves  Keal  Es- 
tate, and  the  better  Government  of  Slaves 
and  Free  Negroes,*'  which  was  passed  by  the 
Legislature  of  St.  Vincent's,  iu  the  year  1707, 
arc  the  following  Clause%  the  last  of  which 
I  apprehend  to  be  that  alluded  to  iu  the 
text  : 

.  iClauu  XXIX.]—"  And  be  it  further  en- 
acted by  the  Authority  aforesaid,  That  if  any 
free  person  (not  being  a  whitL-),  shall  presume 
to  strike  a  while  person,  he  ^llall,  by  order  of 
the  neat  Justice,  on  proof  of  his  striking,  be 
severely  whipped  ami  imprisoned  at  the  dis- 
cretion of  the  said  Justice,  so  as  such  im- 
prisonment iloes  not  exceed  six  months. 

iaau$e  XXX.]— '«  And  be  it  further  en- 
acted by  the  Authority  aforesaid.  That  if  any 
white  person  shall  strike,  beat,  or  otherwise 
abuse  any  free  Ncgroe  or  Mulatto,  on  proof 
thereof  made  to  any  Justice  of  the  Peace,  he 
ahall  l>e  bound  over  to  the  Sessions,  and  be 
(Ninished  at  the  discretion  of  the  Justices  then 
sitting,  any  law  or  usage  to  the  contrary 
notwithstanding. 

[ClttMu  XXXI.]—"  And  be  it  further  en- 
acted bv  the  Authority  aforesaid,  That  if  any 
slave  sfiall  impudently  strike  or  oppose  any 
white  person,  any  Justice,  upon  complaint 
and  proof  made,  shall  order  a  Constable  to 
cause  such  slave  to  be  publicly  whipped  at 
his  discretion ;  and  if  such  white  person  be 
any  way  hurt,  wounded,  or  disfigured  by  anv 
slave's  resistance,  such  offending  alavc  shall 

VOL.  XXX. 


have  his  nose  slit,  or  any  member  ait  off,  or 
be  punished  with  death,  at  the  discretion  of 
any  two  Justices  ;  alwayt  excepting^  that  the 
slave  do  not  the  same  by  his  or  her  owner's 
or  master's  orders,  or  in  defence  of  his  or  her 
owner's  or  master's  person  or  goods;  and 
it  shall  be  lawful  for  all  persons  t)  take  away 
from  any  slave  or  slaves  any  hurtful  clubs  or 
other  mischievous  weapons  whatsoever,  unless 
such  slave  or  slaves  is  or  were  intrusted 
with  such  weapons  for  the  defence  of  his  or 
their  owner's  goods  or  persr>n." — Law$  of  the 
hland  qf  Saint  Vincent  and  itt  Dependencietf 
from  thifirtt  Etiablithment  of  a  Legislmture  to 
the  end  of  the  year  1809,  p.  SO,  English 
fol.  ed.of  1811. 

Note  to  the  tpordt "  magistrates  of  Curober- 
hmd"  p.  480,  /.  16,/foiN  bottom. 

It  appears  by  the  records  of  the  Court  of 
King's  Bench,  that  in  Michaelmas  Temt 
1789,  a  motion  was  made  to  the  Court 
for  leave  to  file  a  criminal  information  against 
the  duke  of  Norfolk,  for  granting  licences  to 
several  persons  to  keep  public-houses  within 
the  city  of  Carlisle,  to  whom  licences  had 
been  refused  by  the  magistrates  of  the  city  : 
it  being  charged  that  this  had  been  done  in 
order  to  serve  electioneering  purposes. — ^The 
Court  granted  a  rule  to  show  cause. 

In  Hilary  Terra  following,  cause  was  shown 
on  the  part  of  the  duke  by  several  affidavits ; 
in  one  of  which  the  duke  denied  having  acted 
to  serve  electioneering  purposes,  and  stated 
that  before  he  had  granted  the  licences  a  rase 
bad  been  laid  before  Mr.  Chambr^j  for  bis 
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opinion  upon  the  '*  Right  of  the  countj  Ju8- 
ticet  to  interfere  in  moling  licence^  within 
the  city  of  Carlisle  ?^  and  if  they  had  such 
rif(hl,  <*  Whether  those  justices  who  did  not 
reside  in  the  ward  or  division  in  which  the 
city  of  Carlisle  is  situate  conld  with  propriety 
act  at  Carlisle  ?"  upon  which  questions  Mr. 
Chambr^  had  given  the  following  opinion  : 

^  The  charter  of  the  city  of  Carlisle  having 
no  clause  expressly  ginng  an  exclusive  juris- 
diction to  the  corporation  justices,  I  am  of 
Pfiinion  that  in  general  the  justices  of  the 
peace  for  the  county  have  a  concnrrent  juris- 
diction with  them,  and  vaay  act  in  and  for 
the  city  of  Carlisle,  as  well  as  for  other  parts 
of  thecounty.  The  proviso  in  the  tnd  Geo.  III. 
cbip.  98th,  which  excepts  cities  and  towns 
corporate,  mi(;ht  probably  be  inserted  with  a 
▼lew  to  the  situation  of  corporations  whose 
ma^strates  acted  exclusively ;  but  the  terms 
of  the  proviso  arc  general,  and  I  think  the 
courts  of  law  would  not  restrain  it  in  point  of 
construction  upon  mere  conjecture  ;  and 
therefore  I  think  the  power  of  granting 
licences  in  the  city  of  Carlisle  depeiMis  upon 
the  statute  6th  and  6tli  Edw.  VI.  only. 
Under  that  statute  any  two  justices  may 
licence,  and  a  general  meeting;  for  the  purpose 
is  not  necessary ;  neither  is  there  any  limita- 
tion with  respect  to  the  time  of  granting  the 
Uceoces.  But  though  I  think  two  justices  of 
the  county  may  execute  the  power,  yet  they 
ought  to  do  it  with  great  caution,  and  upon  full 
inquiry  concerning  the  characters  and  conduct 
of  those  whom  they  licence,  and  particularly 
of  tliose  who  have  before  been  refused.  And 
I  think  it  would  be  proper  (though  not  a 
strict  legal  requisite)  to  give  notice  to  the  city 
justices  who  may  have  refused,  desiring  to 
Jlqow  the  grounds  of  refusal.     Should  they 


beS8tis6ed  tliat  the  r^ectkm 

fW>m  mere  party  motives,  I  ied  no  impio- 

ptiety  in  their  granting  licencea.* 

And  upon  the  other  qtiettioirthe  OpinioQ 
was  as  follows  :— «« The  statute  3th  Edw.  VI. 
on  which  I  thhsk  the  (jnestiort  depends,  gives 
ttiepuwer  to  the  justices  Miereilir,  wiUiout 
confining  them  to  particumr  divisioits ;  ud 
thertffore  I  think  it  onnecessAry  tint  the 
licencing  justices  should  lie  resideitt  id  Cum- 
berland ward." 

This  opinion  was  doted  the  15th  df  Sent. 
1780 :  and  the  duke  stated,  ttiat  befwe  he 
joiDed  with  51  r.  CbristiAd  in  U;ranitnig  the 
licences,  he  sent  a  letter  to  the  ttiayerdesir- 
ing  ID  kno#  the  objections  upon  which  the 
licences  had  been  refused;  bat  the  mayor 
sent  him  no  answer. 

The  Court  discharged  the  rule  nki  for  an 
hifbrmathm,  Imt  I  have  not  tieed  able  to  dis- 
cover any  note  of  what  took  place  uponr  that 
occasion.  With  regard  to  this  case  of  the 
magistrates,  see  what  was  said  hy  lord 
Ellenborough  in  p.  488  and  783  ;  see  tf>e  Mr. 
Nolan*s .  argument  on  the  Special  Verdict^ 
p.  913. 

Nole  to  the  vordt  '*  they  should  further  order  ** 
p.  0559  '•  Ofrom  bottom. 

Since  this  case  was  printed,  there  has 
apptered  in  <*  The  Asiatic  Joumal'*  (Vol. 
13,  p.  587)  a  full  and  interesting  report 
of  the  trial  and  conviction  of  certain  in- 
ferior officers  of  justice,  befiire  the  Hon. 
Sir  Edmond  Stanley,  Chief  Justice  of  the 
Supreme  Court  of  Judicature  at  Madras,  on 
an  indictment  for  inflicting  torttn-e  upon  two 
individuals  accused  of  murder^  in  order  to 
extort  from  them  a  confession  of  their  guilt. 


ADDENDA 


TO 


DRAPER'S    CASE. 


The  following  are  copiet  of  the  Documenti 
re/erred  to  in  p.  1063. 

INDICTMENT. 

MiiddU'  <  THE  jurors  for  our  lord  the  king 
sj.  c  upon  their  oath  present  that  here- 
tofore to  wit  before  the  time  of  the  com- 
posing writing  printing  and  publishing  of 
the  lalse  wicked  malicious  and  defa- 
matory libel  hereinafter  mentioned  WiU 
liam  Fullarton  esquire  now  deceased  was 
an  officer  in  the  army  of  our  lord  the 
king  that  is  to  say  colonel  of  the  twenty 
third  regiment  of  light  Dragoons  arid 
always  conducted  himself witli  theutmoit 
propriety  honesty  integrity  and  honour 
as  5^cli  officer  as  aforesaid  to  wi^  at  West" 


minster  in  the  county  of  Middlesex  And 
the  jurors  afciresaid  upon  their  oath 
aforesaid  <Io  further  present  that  hefure 
the  time  of  the  composing  writing  print- 
ing and  publishing  of  the  said  libel  the 
said  William  Fullarton  Thomas  Pictoa 
esquire  formerlv  governor  of  the  island 
of  Trinidad  and  sir  Samuel  Hood  knight 
of  the  Bath  were  duly  app<)inted  com- 
missioners of  our  said  lord  the  king  for 
executing  the  office  of  governor  ftnri  cap- 
tain general  of  the  said  island  of  Trinidad 
and  did  act  as  such  connmissionets  at  tlic 
said  island  of  Trinidad  to  tvit  at  West- 
minster aforesaid  in  the  county  ftfotesaid 
And  the  jurors  aforessid  upon  theh*  oath 
aforeaaki  do  further  presehi  Uiat  befoi« 
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the  tinM4>f  the  conpoMng  writiac  nrini- 
ing  and  publishiog  of  tlie  said  Tioel  a 
certain  charge  was  brought  forvftrd  and 
made  against  the  said  Thomas  Pictop  for 
having  while  epi'ernnr  of  the  said  island 
of  Trinidad  directed  the  application  of 
torture  to  one   Liiisa  Calderon  iar  the 
|)urpose  of  extorting  a  confession  respect- 
ing a  robbery  supposed  to  have  been  com- 
mitted in  iixe  said  island  of  Trinidad  and 
divers  proceedings  had  taken  place  and 
been  had  at  the  said  island  of  Trinidad 
respecting  the  said  charges  to  wit  at 
Weslminbtcr   aforesaid   in    the   county 
aforesaid    And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present 
that  heretofore  to  wit  before  the  tin^e  of 
the  composing  writing  printinjg  i^  pub- 
lishiug  of  the  said  libel  certam  proceed- 
in^  had  taken  place  in  tlve  Cou^t  of  our 
said  lord  the  king  before  the  king  him- 
self the  said  Court  then  being  holden  at 
Westminster  in  the  county  aforesaid  upon 
a  certain  indictment  preferred  %ad  found 
a^inst  the  said  Thomas  Picton  for  cer- 
tam offences  and  misdemeanors  speciBed 
therein  and  relative  to  and  cooeeming 
the  application  of  torture  to  the  said 
Luisa  Ualderon  to  wit  at  Westminster 
aforesaid  in  the  county  aforesaid    And 
ibe  jurors  aforesaid  upon  their  oath  afore- 
said do  fiiriber   present   that   Edward 
Aluned  Draper  late  of  the  parish  of&iint 
Jaaies  within  the  liberty  of  Westminster 
in  the  said  county  esquire  well  knowing 
the  premises  aforesaid  and  being  a  person 
of  a  most  wicked  and  malicious  tamper 
and  disposition  and  unlawfully  wickedly 
and  maliciously  devising  contriving  and 
intending  to  defame  as|)crsc  scandalize 
and  vilify  the  said  William  Fullarton  in 
his  life-time  and  as  much  as  in  him  the 
said  £dward  A  lured  Draper  lay  todeprive 
him  the  said  William  Fullarton  or  his 
good  name  fame  character  and  reputation 
and  to  bring  him  into  great  scandal  in- 
famy disgrace  hatred  and  contempt  with 
all  the  liege  subjects  of  our  said  lord  the 
king  and  that  the  said  William  Fullarton 
had  conducted  himself  in  a  most  dis- 
graceful and  malicious  manner  towards 
the  said  Thomas  Picton  and  also  tbit  the 
said  William  Fullarton  wlulst  such  co- 
lonel of  the  said  regiment  of  our  said 
lord  the  king  had  been  guilty  of  making 
unfaithful  returns  respecting  the  said  re- 
gimeqt  on  the  twenty-ninth  day  of  April 
in  the  forty-siith  year  of  the  reign  of  our 
•overeign  lord  George  the  thiA  by  the 
grace  of  God  of  the  United  Kingdom  of 
iQreat  Britain  and  Ireland  king  uefender 
gf  the  faith  and  durine  the  life -time  of 
the  said  William  Fullarton  with  force 
and  arms  at  the  parish  aforesaid  in  the 
county  aforesaid  unlawfully  wickedly  and 
maliciously  did  compose  write  priqt  and 
puUi^b  aiM  citute  and  |>rocufe  yo\Q  com- 


posed  written  printed  and  published  a 
certain  false  scandalous  malicious  and 
defamatory  libel  intituled  "  An  Address  to 
the  British  Public**  containing  therein  di- 
vers false  wicked  scandalous  nialipious 
and  dcfamatoiy  matters  of  and  concern- 
ing the  said  William  Fullarton  as  such 
omcer  ^nd  commissioner  as  aforesaid  and 
of  and  concerning  the  conduct  of  the 
said  William  FulUrton  as  such  officer 
and  commissioner  as  aforesaid  and  of  and 
concerning  the  said  cliarge  and  prosecu- 
tion azainst  the  said  Thomas  Picton  and 
of  ana  conccriung  the  conduct  of  the 
said  William  Fullarton  respecting  the 
said  charge  and  prosecution  against  the 
said  Thomas  Picton  that  is  to  say  in 
one  part  thereof  according  to  the  tenor 
and  effect  following  (to  wit)  **  The  mo- 
tives which  induced  Slr.Fullarton"(meau- 
ing  the  said  William  Fullarton)  "  at  so 
early  a  period  of  his  sojourn   in  the 
country*'  (meaning  in  the  island  of  Tri- 
nidad) "  to  advance  a  chu'ge  of  this 
complicated  nature"  (meaning  the  said 
charse  against  the  said  Thomas  Picton) 
*^  and  so  entirely  contrary  to  the  opinion 
and  belief  of  liis  colleague,  sir  Samuel 
Hood"  fmeaning  the  said   sir   Samuel 
Hood)  '*  Knight  oT  the  Bath  and  one  of  the 
commissioners   aforesaid,   I"  (nigining 
himself  the  said  Edward  Alured  Draper) 
have  not  taken  upon  myself  to  inves- 
tigate.   It  is,  however,   neither  unrea- 
sonable nor  unfair  to  conclude,  that  when 
according  to  his"  (meaning  the  said  Wil- 
liam Fullarton's)  *'  own  dechuations,  he"* 
(meaning  the  said  William   Fullarton) 
"  received  no  instructions  to  examine 
into  the  previous  £Overnment"  (meaning 
the  government  of  the  said  Thomas  Pic- 
ton), **  and  that  when  such  an  attempt 
was  made  by  him"  (meaning  the  said 
William  Fullarton),''  it  was  publicly,  for- 
cibly, and  with  the  utmost  earnestness, 
on  the  part  of  his**  (meaning  the  said 
William  Fullarton*s) ''  colleaeue*'  (mean- 
ing the  said  sir  Samuel  HoodO  "  not  only 
deprecated,  but  utterly  decried  and  dis- 
credited, and  his'*  (meaning  the  said  Wil- 
liam  Fullarton's)  "  veraci^  at  the  same 
time  in  other  concerns  impeached  and 
maintained  before  his  majesty's  council 
of  the  island"  (meaning  the  island  of 
Trinidad),*'  and  where  that  impeachment 
was  sup[x>rted  and  sustained  by  all  the 
members  of  that  council  but  one,   I*' 
(meaning  the  said  Edward  Alured  Dra- 
per) **  say  in  the  circumstances  it  is 
neither  unreasonable  nor  unfair  to  con- 
clude that  Mr.  Fullarton's"  (meaning  the 
said  William  Fullarton's)  "  motives  in 
taking  up  this  business"  (meaning  the 
said  charge  against  the   said  Thomas 
Picton)  ^  were  not  the  result  of  a  feel- 
ing or  sense  of  public  duty,  nor  in  obe- 
dience to  the  requisition  of  public  in-' 
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•tnicrinn^,  but  if  T'  (meaning  the  uid 
Ivdward  Aliireci  Draper)  '*  cannot  ipve  him 
much  credit  in  Ihis  respect  I'*  (mean- 
ing the  said  Edward    Alured    Draper) 
"  shall  not  be  deficient  in  acknowledging 
that  the  tAstc  (if  I  may  so  perrert  the 
real  meaning  of  the  word)  which   he" 
(meaning  the  said  William  Fullarton) 
"  lias  shown  in   the   selection    of  his 
charge  argues  an  acuteness  of  discrimi- 
nation,   wiiich  when  we  consider   the 
nature  of  the  work,  he"  (meaning  the 
said    William    Fullarton)  "  roediutcd, 
proves  his  ability  in  the  way  of  crimina- 
tion.    Excellence  in  any   line    should 
never  pass  unnoticed  between  him  who 
most  exalts,  and  him  who  most  debases 
his  nature ;   there  is  but  the  moral  dif- 
ference of  ri^ht  and  of  wrong ;  the  wicked 
ingenuity  of  the  act  by  which  that  dilTer- 
ence  is  contrabtrd  may  still  be  a  subject  of 
admiration,  and  the  man  may  be  handed 
down  to  posterity  an  object  of  universal 
horror  anu  extcration,  while  the  record  of 
his  villainy  yet  remains  a  black  but  extra- 
ordinary mstnncc  of  perverted    talents 
and    distorted  genius.     Mr.   Fullarton" 
(meaning  the  said  William    Fullarton) 
**  knew    the  temper    of    the     happy 
country  from  which  became;  he**  (mean- 
ing the  said  William  Fullarton)  **  parti- 
cipated in  accusations,  which,  not  lone 
since,  had  hunted  down  by  a  hue  aiirl 
cry  of  unpopularity,  the  reputation  and 
fortune  ota  man,  whom  the  highest  and 
most  honoured  branch  of  the  legislature 
nt  lcn;;th  proiioiiiicrd  innocent  uiul  guilt- 
less.    He"  (fiioHnin:;  the   said   William 
Fullarlon)  •*  well  knew  the  teciinirs  of 
the  people  of  Kiig!;in<l,  aiul   with   wh.it 
lUciliiy  and  sticcr^b,  t viry  iinp«isliire  Ijc- 
lorc  liiin*'  (mcaiiiiii;   the   saiil   Wiiiiani 
Fiiliurtiti)  and  that  lie  ^Kas  an  inipti>lurc) 
*•  had  ruuH'd  those  feelings,  which,  ac- 
cording to  their  direction,  cast  so  much 
lioDour  or  so  much  diiigrace  on  tlie   na- 
tion.il  chanictcr.     Ifappv,  loo  happy,  T* 
(meaning  hiini^clf  the  said  Fxlward  Alured 
l)raper)  *' conclude,  did  he"  (meaning 
the  said  William   Fullarton)  «*  feci  him- 
self when  he*'  (meaning  the  said  William 
Fullarlon)  ''  was    aide,  with  an  air   of 
great  philantliropy    and    plausibility  to 
ofl'er  to  the  public  a  new  victim"  (mean- 
ing the  said  Thomas  Piclon)  *'  fur  popular 
indignation;  Religion  had  lost  its  hypo- 
critical cowl ;  Mahomet  had  long  since 
monopolized  all   this  trade ;    Patriotism 
had  expended  its  mask;  Wilkes  is  no 
more ;  the  French  revolution  is  pa^^sed, 
and  the  civil  and  political  liberty  of  hng- 
land  disjointed   by  the  shock,*   wanted 
the  cement  and  ticry  infiisiun  of  an  in- 
habitant of  a  new  and  tropical  region  to 
^up|H)rt  its  weakness  and  to  renew   its 
expiring     strength.     Liiisa     Calderon* 
<n\ianiug  the  said  Lui^aCaldcron)  '*  was 
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to  be  brought  from  another  world,  mod  an 
hypocritical  Mulattm  prostitute"  (mean- 
ing the  said  Liiisa  Caldemn),  "a  self- 
convicted  robber,"  (again  meaning  the 
said  Liii^  Calderon)  ^  intrudiiced  in'o 
Westminster-hall,  and  associated  with 
Hampden  and  with  8ydner,  to  the  eilifi- 
cation  and  instruction  of  the  present  and 
succeeding  generations.  Why,  alas ! 
should  this  nnble,  generous,  and  high- 
minded  feeling,  the  peculiar  boaatand 
glory  of  the  English  nation,  be  perverted 
to  the  basest  and  most  degrading  pur- 
poses ?  Why  should  every  mountebank  in 
politics,  every  bankrupt  in  fortune  and  m 
honour,  be  capable  of  leading  this  charit- 
able and  magnanimous  people  astray, 
and  of  turning  their  feeling  hearta,  and 
reflecting  minds  to  tlie  furtherance  of  their 
own  base  and  wicked  designs  f  That 
this  has  actually  been  the  case  in  tlte 
business  of  mademoiselle  Calderun," 
(meaning  tlie  said  Luisa  Calderon)  *'  T* 
(meaning  himself  the  said  Edward  Alured 
Draper)  "  have  no  difficulty  in  saying, 
that  1"  (meaning  himself  the  said  Edward 
Alured  Draper)  ^  shall  be  able  most  sa- 
tisfactorily to  prove."  And  in  another 
part  of  the  said  libel  accordin|^  to  the 
tenor  and  effect  following  (thai  is  to  say) 
"  What  was  it  that  produ^a  those  honour- 
able and  unquestioned  testimonials, 
found  in  the  whole  course  of  the  interro- 

Sitories,  in  the  body  of  the  return  to  the 
landamus  so of\en alluded  to?  Why 
have  those  active  anf I  zealous  magistratrs 
come  forward,  when  their  praise  or  eulo- 
gium  could  he  id'  no  u«»e  or  interest  ti> 
themselves,  except  where  the  fV»ul  breath 
of  such  a  calumniatiir  as  Mr.  Fullarton," 
(meaning  the  said  William  Fullarton  an-.l 
that  ho  wa<^  a  ralunmiatur)  '*  would  scan- 
dalously insinuate^  that  tliey  were  lea^ied 

m  crimes,  anJ 


and  col  leagued  with  him 
combined  and  united  in  a  system  of 
tyranny,  oppression,  and  bloo<l."  AihI 
in  anutherpartofthc  said  libel  according 
to  the  tenor  and  effect  following  (that  i» 
to  say)  «*  In  the  base  and  infamous  at- 
tempts to  airiiravate  the  supposed  enor- 
mity ol'  the  crime  imputed  to  coloiicl 
Ficton,'*  (meaning  the  said  Thomas  Fic- 
ton)  **  and  to  fill  up  the  four  accusatory 
departments  of  which  it  had  been  com- 
posed (in  the  true  spirit  of  the  F>ench 
lievolutionisl)  the  foundations  of  reli- 
gion and  morality  are  sapped.  The  Ca- 
tholic curate  of^  the  parish  in  which 
Luisa  Calderon  (meaning  the  said  Luisa 
Calderon)  *'  was  born,  is  prevailed  uyton 
to  furnish  Mr.  Sinilh,  alias  Vargas,  and 
his  wortliy  associate,  Juan  m on tcs,  with 
fabricated  certiticatrs  ot  her"  (meaning 
the  said  Luisa  CaKleron*s)  *'  baptism  and 
a£;c,  in  order  that  the  tender  epithrlsot 
tnf'ant  andyficc/Zc'  might  he  added  tu  th.it 
of'  the  inter  est  jug    madcnioibelle   CaU 
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deron,  tnd  m  such  she  *  (meaning  the 
said  Luise  Calderen)  **  was  actiiall j  repre- 
yrntec),  when  paraded  by  tlie  honourable 
Mrs.  Fullarton."  (meaning  the  wife  of 
the  said  William  Fullariun)  '*  who,  on 
her  arrival  in  Scotland,  took  her  about  in 
licr  carriage,  and  introduced  her*'  (mean- 
ing the  said  lAiisa  Calderon)  **  to  her 
female  acquaintances."    And  in  another 
part  of  the  said  liiwlaccording  to  the  tenor 
am.  rffcct  following  (that    is    to   say) 
**  What  will  mj  honest  countrymen  say 
to  this  transaction  }    (Colonel' Fullarton 
F.  U.  S.'*  (meaning  the  said  William  FuU 
lanon)**  to  be  proved  the  chief  leader  and 
conductor  in  a  business"  (meaning  the 
said  charap  against  the  said  Thomas  Pic- 
tun)  **  which  would  have  added  to   the 
infamy  of  the  man  whose  bones  are  now 
1 1  leaching  almost  opposite  the  windows 
of  the  very  mansion  which  V  (meaning 
himself  the  said  Edward  A  lured  Draper) 
**  am  informed,  Mr.  FuUarton"  (meaning 
the  said  William  FuUarton)  ^  at  present 
inhabits.    Let  my  lords   Buckingham- 
shire, and  Sidmouth,  Mr.  Adderly,  and 
Ilia"  (meaning  the  »id  William  FuUar- 
tun's)*'  other  quondam  respectable  friends, 
lie  pleased  to  read  this  part  very  atten- 
tively, they  will  perceive  and  acknow* 
lefige  that  my"  (meaning  the  said  Edward 
Alured  Draper's)  **  case  is  made  out,  my 
proofs  clear,  unequivocal,  and  substan- 
tial."   And  in  another  |»rt  of  the  said 
libel  according  to  the  tenor  and  effect  fol- 
lowing (that  IS  to  say)    **  The  sii  dis- 
tinguished persons  in  this  prosecution" 
(meaning  the  prosecution    against  the 
said  Thomas  Picton),  «1are,  1st,  Mr.  Wil- 
liam  tullarton,  principal*'  (meaning  the 
said  William  FuUarton ;)  «*  9nd,  Porto 
Rico  a  Spanish  Mukit to,  driver  and  whip- 
per  of  the  galley  slaves ;  Srd,  Manuel 
llobles,  a  drunken  soldier,  a  deserter  from 
the  Uavannah ;  4th,  Raphael  Sbando,  a 
galley  slave,  a  thief,  convicted  of  robbery, 
and     sentenced   as   such ;   5th,    Juan 
Blontes ;  6th  Pedro  Vargas,  alias  Smith. 
I  forbear  addine  the  name  of  the  lady  to 
the  list;  Mr.  FuUarton"  (meaning  the 
aaid  Wiliam  FuUarton)  "has,  I  under- 
stand, moDopoliied  her  society,  and  I" 
(meaning  himself  the  said  Edward  Alured 
Draper)  ^  have  alread^r  emblaioned  her 
virtues.    The  authorities  on  which  I" 
(meaning  himself  the  said  Edward  Alured 
Draper)  «  disquaUfythe  said  Mr.  Wil- 
liam  FuUarton"  (meanins  the  said  WiU 
liam  FuUarton)  ^  principal,  from  all  pre- 
tensions  to   veracity  or  credit,  to  any 
thing  he"  (meaning  the  said  William 
FuUarton)  '^  has  said  or  may  sajr,  con- 
cerning colonel  Piclon"  (meaning  the 
aaid  Iriomas  Picton)  **  the  ^unds  on 
which   I"  (meaning  himself   the  said 
F^ward  Alured  Draper)  ^  disfranchise 
4iiai"  (meaning  the  saki  WilUam  FuUar- 
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ton)  ^  of  the  rights  and  privileges  of  a 
gentleoMUi,  the  proofs  of  my"  (meaning 
the  said  Edward  Alured  Draper)  *'  hav- 
ing displaced  and  removed  him"  (mean- 
ing the  said  William  FuUarton)  '*  from 
the  attention  or  notice  of  any  respectable 
member  of  society,  and  the  reasons  fur 
which,   1"  (meaning  himself  tlie  said 
Edward  Alured  Draper)  "  have  league<l 
and  associated  him,"  (meaning  the  said 
William  Fullarton)  *'  in  his  present  com- 
pany, are  all  founded  on  the  written  evi- 
dence of  the  following  gentlemen,  and 
tlie  authenticated  documents  annexed." 
And  in  another  part  of  the  said  libel  ac- 
cording to  the  tenor  and  eflfoct  foltowing 
(that  is  to  say)  ^  I"  (meaning  himself  the 
said  Edward  Alured  Draper)  **  must  now 
inform  the  public  from  authority  beyond 
all  nuestion,  that  an  official  report  was 
maae  by  general  tlie  earl  of  Carnamptonp 
commamwr-in-chiefofhismiyeBty's  forces 
in  Ireland,  respecting  the  unfaithful  re- 
turns made  by  Mr.  Fullarton,"  (meaning 
thesakl  WiUiam  FuUarton)*" as  colonel  of 
a  regiment"  (meaning  the  said  twent^- 
thinl  regiment  of  dragoons)  **  under  his 
lordship's  command,  that  the  original 
documents  were  transmitted  to  the  arl- 
jutant- general's  office,  Horse-cuards,  for 
the  purpose  of  substantiating  tne  charge, 
and  with  honest  heart-felt  satisfaction, 
do  I"  /meaning  himself  the  sakl  Edward 
Alured  Draper)  **  record  it  to  the  eternal 
honour  of  our  illustrious  commander-in- 
chief,   that  a  public  official  communi- 
cation of  the  above-mentioned  circum- 
stance was  made  by  his  royal  highness 
to  the  secretary  of  state's  office,  previous 
to  Mr.   FuUarton's"  (meaning  the  said 
William  Fnllarton's)'*  Icavine  England. 
On  this  last  transaction  I  shall  not  make 
a  single  comment."  To  the  great  damage 
scandal  and  disgrace  of  the  sakl  William 
Fullarton  in  his  life-time  in  contempt  of 
oin*  said  lord  the  king  and  his  laws  to  the 
evil  example  of  all  other  persons  and 
against  the  peace  of  our  said  lord  the  king 
bis  crown  and  dignity 

Second  CoufU. — And  the  jumrs  afure- 
8ud  upon  their  oath  aforesaid  do  further 

Iiresent  that  before  the  time  of  the  pub- 
ishing  of  the  fiilse  wicked  malicious  and 
defamatory  libel  hereioafler  next-men- 
tk>ncd  a  certain  charge  was  brought  for- 
ward and  made  by  the  said  WiUiam 
Fulbrton  against  the  said  Thomas  Picto/i 
for  havinz  while  governor  of  the  said 
island  of  Irinidad  without  any  justifiable 
cause  directed  the  application  of  torture 
to  the  said  Luisa  Calderon  and  divers 
proceedinss  had  taken  place  and  been 
liad  at  the  sakl  island  of  Trinidad  re- 
specting the  saifl  charge  to  wit  at  West- 
minster aforesaid  in  the  county  afore* 
said  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  preseal  that 
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the  fltul  EdwjArd  Alured  Draper  being 
such  person  at  aforenid  and  well  know- 
ing  the  prcmiees  list  aforesaid  and  fur- 
ther most  unlawfully  wickedljr  and  mali- 
ciously devising  contriviiig.'and  intendinc 
to  defame  asperse  traduce  scandalise  and 
vilify  the  saui  William  Fullarton  in  his 
life- time  and  to  deprive  him  of  his  good 
name  fame  character  and  reputation  and 
to  bring  him  into  great  scandal  infamy 
disgrace  batre<l  and  contempt  and  to  in- 
sinuate and  cause  it  to  be  believed  that  the 
said  William  Fullarton  was  a  person  of 
lu)  veracity  or  credit  and  that  the  con- 
duct  of  the   said   William    Fullarton 
in  br'mging   forward   the   said  charge 
against  die  said  Thomas  Pic  ton  was  dis- 
graceful and  infamous  and  arose  from 
motives  of  personal  animosity  towards 
the  said  Thomas  Picton  and  tliat  the 
said  William  FuHarkon  had  made  many 
base  and  infamous  attempts  to  a^mvate 
the  supposed  enormity  of  tlie  crime  im- 
puicd  to  the  said  Thomas  Picton  On 
the  said  twenty-ninth  dav  of  April  in  the 
forty- sixth  jrear  aforasaid  and  auring  the 
life-time  of  t)ie  said  William  Fullarton 
at  the  uarish  aforesaid  in  the  county 
•foresaio  unlawfully  wickedly  and  ma- 
liciously did  piint  sm  publish  and  cause 
III  be  printaa  and  published  a  certain 
other  (alse  seandaloua  malicious  and  de- 
famatory libel  coolaining  therdn  divers 
false  wicked  acandaloua  malicious  and 
dofamaAory  matters  of  and  oonoeming 
the  said  William  Fullarton  apd  of  and 
concerning  the  said  charige  brought  for- 
ward by    the    said  William    Fullarton 
against  the  said  Thomas  Picton  and  the 
proceedings  thereon  and  of  and  con- 
cerning the  said  Luisa  Calderon  and  of 
and  concerning  the    coixluct   anil  be- 
haviour of  the  said  William  Fullarton  to- 
wards the  said  Luisa  Calderon  and  re- 
specting the  said  charge  according  to  the 
tenor  uiid  eft'ect  following  (that  is  to  say) 
^  The  motives  which  induced  Mr.  Fullar- 
ton" (meaning  the  said  Willian  Fullar- 
ton) ''  at  so  early  a  period  of  his  sctjourn 
in  the  country  to  advance  a  charge  of 
Shis  complicated  native*'  (meaning  the 
said  cliarge  against    the  said  Thomas 
Picton)  **  and  so  entirely  contrary  to 
the  opinion  and  belief  of  bis  colleague 
sir  Samuel  Hood,  V*  (meaning  himself 
the  said  Edward  A  lured  Draper)  ^  have 
not  taken  upon  myself  to  investigate,  it 
is,  however,  neither  unreasonable  nor  un- 
fair to  conclude,  that  when,  according  to 
liis"  (meaning  the  said  William  FulTar- 
ton*s)  *<  own  declarations,  he  received  no 
instructions  to  examine  into  the  previous 
government,  and  that  when  such  an  at- 
tempt was  made  by  him"  (meaning  the  | 
said  William   Fullarton)  ''  it  was  pub- 
licly,   forcibly,  and    with    the  utmost - 
Mfiiestoeas  ou  the  put  of  iiii  coUtague 
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(meaning  tlie   said  sir  fiamual  Upod) 
**  not  only  deprecated,  but  utterly  decried 
and  discredited,  and  his*'  (meaning  the 
•akl  William  Fullarton's)  '•  veracity  at 
the  same  time  in  other  concema^  im- 
peached and  maintained  before  his  ma- 
jesty's coimcilof  the  island/' (meaning 
the  island  of  Trinidad)  *'  and  wliere  that 
impeachment   was  supported  and  sus- 
tained by  all  the  members  of  that  ooiui- 
cil  but  one,    I"  (meaning  himself  the 
said  Edwanl  Alured  Draper)  '*  say  in 
these  circumstances    it  is  neither  un- 
reasonable nor  nnfuir  to  conclude,  that 
If  r.  Fullarton's'' (meaning  the  said  Wil- 
liaqi  FuIlartou*s)  **  rooUves  in  taking  up 
this  business**  (meaning  the  said  charge 
against  the  said  Thomas  Piclon)  '*  were 
not  the  result  of  a  feeling  or  sense  of 
public  duty,  nor  in  obedience  to  the  re- 
quisition of  public  instructions,  but  if  I'* 
(meaning    the    said    Edward     Alured 
Draper)     ''  cannot  give     bim     much 
credit  in  this   respect,  I  shall  not  be 
deficient  in  acknowledging  that  the  taste, 
V  I  may  so  pervert  tte  real  meaning  of 
the  word,  which  he^'  (meaning  the  said 
William  Fullarton)  ^  has  shown  in  the 
selection  of  his  charge,  arg^iui  acute- 
ness  of  diKrimipation^  whicl^  when  we 
consider  the  nature   of  the  srork  he" 
(meaning  the  aaid  William    Fullarton) 
^meditated,  proves  his  ability  in  the 
way  of  crimination,    Excellenee  in  any 
line  should  never  pass  unnoticed.    Be- 
tween bim  who  asost  exalts  and  him 
who  most  debases  his  nature,  there  is 
but  the  nnoral  difference  of  right  and  of 
wroQKi  the  wicked  ingenuity  of  the  act 
by  which  that  difference  is  contrasted 
may  still  be  a  subject  of  admiration,  and 
the  man  maj  be  handed  dawn  to  pos- 
terity, an  object  of  universal  horror  and 
execration,  while  the  record  of  his  villany 
^et  remains  a  black,  but  extraordinary 
instance  of  perverted  talents  and  distort- 
ed gepiiis.  Air.  Fullarton"  (meaning  the 
sain    William   Fullarton)    <'^new  the 
temper  of  the  happy  country  from  which 
he  came,  ho"  (meaning  the  said  William 
Fullarton)  ^  p^rticipaUd  in  accusations, 
which  not  long  since,  had  hgnled  down 
by  a  hue  and  ciy  of  unpopulari^,  the 
reputation  and  mtuoe  ot  a  man,  whom 
the  hi^st  and  most  hopored  hrinch  of 
tbekgislature  at  length  pronounced  in- 
nocent and  guiltless.    Ho*'  (meaning  the 
said  WUliam  Fullaiton)  "  weU  kn«w  the 
feelings  pf  the  people  of  England,  and 
with  what  facility  and  success  every  im- 
postor before  him"  (meanins  the  said 
WiUiam  Fullarton  and  that  ne  was  an 
impoator)   ^*had  roused  those  feelings 
which,  according  to  their  direction,  cast 
so  much  honor  or  so  ipuch  disgrace  on 
the   national   character.     Happy,    too 
happy,  P  (nmning  the  %vA  Edward 
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Aliired  Draper)  *'  conclude,  did  he*' 
(meaning  the  said  William  Fullartoii) 
**  feel  himself,  when  he"  (meaning  the 
said  William  Fullartnn)  *'  was  able  with 
an  air  of  great  philanthropy  and  plau- 
sibility to  oflfcr  to  the  puulic  a  new 
victim  for  popular  indignation.  Reli- 
gion had  lust  its  hjrpocritical  cowl.  Ma- 
homet had  long  since  monopolized  all 
this  trade.  Patriotism  had  esDended  its 
masks — Wilkes  is  no  more— the  French 
Ke volution  is  passed,  and  the  civil  and 
political  liberty  of  EngUind  disjointed  by 
the  shock,  wauled  the  cement  and  fiery 
infusion  of  an  inhabitant  of  a  new  and 
tropical  region  to  support  its  weakhess, 
ami  renew  its  ezpirine  strenetb.  Luisa 
Calderon*'  (meanme  the  saiclLuisa  Cal- 
deron)  '*  was  to  be  brought  from  another 
frorld,  and  an  hypocritical  Mulatta  pro- 
stitute'' (meaning  the  said  Luisa  Cal- 
deron)  ^  a  sell^nvicted  robber*  (a^in 
meaning  the  said  Linsa  Calderon)  **  in- 
troduced into  Westminister-hall,  and  as- 
sociated with  Hampden  and  with  Sydney, 
to  the  edification  and  instruction  of  the 
present  and  succeeding  generations.  Why 
afas!  should  this  noble  genen^iis  and  high- 
minded  fcelinig  the  peculiar  boast  and  glory 
of  the  English  nation,  be  perverted  to  the 
basest  and  most  degraainjg  purposes.' 
Why  should  every  mouhtenank  in  poli- 
lits,  everv  bankrupt  in  fortune  and  in 
bononr,  be  capable  of  leading  this  chari- 
table and  magnanimous  people  astray, 
and  of  turning  their  feeling  nearts  and 
reflecting  mimis,  to  the  furtherance  of 
lAeir  own  base  and  wicked  designs  ? 
That  this  has  actually  been  the  case  in 
the  business  of  mademoiselle  Calderon** 
(meannig  the  said  Luisa  CaMeron)  **  I" 
Oheaning  himself  the  said  Edward 
Alured  Draper)  **  have  no  dlificidj^  in 
aafinjr  that  I"  (meaning  himself^  the 
aaid  Edward  Alured  Draper)  **  shall  be 
able  most  satisfactorily  to  prove,**  to  the 
great  damage,  scandal,  add  disgraee  of 
the  said  William  Fullarton  in  his  life- 
time in  contempt  of  onr  said  lord  the 
king  and  his  laws  to  the  evit  example  of 
all  other  persons  and  against  the  peace 
of  our  said  lord  the  king  his  crown  and 
dignity. 

3rd  CottM/. — And  the  jurof^  aforesaid 
TXpon  their  oath  aforesaid  do  farther  pre- 
sent that  before  the  time  of  the  publishing 
of  the  fiilte  scandalous  maKcions  slander- 
ous and  defamatory  libel  hereiAafter  next 
mentioned  a  certain  charge  had  been 
brought  forward  and  made  by  the  saM  Wil- 
liam INillarton  against  the  said  Thomas 
Ptcton  respectingtne  appfieatiotlofrorture 
to  the  said  Luisa  Calderon  and  divers 
proceedings  had  taken  t/lace  and  been  had 
at  the  said  island  of  Trinidad  respecting 
the  said  charge  to  wit  at  Westminster 
dbresaid  in  taa  county  albresaid    And 


the  jtimrs  aforesaid  upon  their  oatli 
ifbrcsaid  do  further  present  that  the 
laid  Edward  Alured  Draper  being  ftucU 
person  as  aforesaid  and  well  knowing  the 
premises  last  aforesaid  and  further  most 
unlawfully  wickedly  and  maliciously  de- 
vising contriving  and  intending  to  defame 
asperse  traduce  scandalise  ami  vilify  the 
said  William  Fullarton  in  his  life-time 
and  to  dbprive  him  of  his  good  name 
fiime  character  and  reputation  and  to 
bring  him  into  great  scandal  Infamy  and 
disgrace  hatred  and  contempt  on  the 
said  twenty-ninth  day  of  April  in  the 
forty  sixth  vear  aforesaid  and  during  the 
life-time  of  the  sakl  William  Fullarton 
at  the  parish  aforesaid  in  the  county 
aforesaicl  unlawfully  wickedly  and  mali- 
ciously did  publish  and  cause  to  be  pub- 
lished a  certun  other  false  scandalous 
malicious  and  defamatory  libel  contain- 
ing therein  divers  fklse  wicked  scandalous 
malicious  and  defamatorj  matters  of  and 
concerning  the  said  William  Fullarton 
and  of  and  concerning  the  sakl  charge 
brought  forward  by  the  said  William  Ful- 
larton and  of  and  eoncernlng  the  con- 
duct and  behaviour  of  the  sam  William 
Fullarton  respecting  the  same  according 
to  the  tenor  and  eiieet  following  (tliat  is 
fa  tey)  "  In  the  base  and  infamous  at- 
tempts to  aggravate  ilie  supposed  enor- 
mity of  the  crime  Imputed  to  cofooel 
Piclon,  and  to  fill  up  the  four  accusatory 
departments  of  which  it  had  been  com- 
posed ^in  the  true  spirit  of  the  French 
revolutionist)  the  foundations  of  religion 
and  moralitv  are  sapped.  The  Catholic 
curate  of  tne  parisn  in  which  Luisa 
Calderon"  (meaning  the  said  Luisa  Cal- 
deron) *  was  bom,  is  prevailed  updn  to 
fiirbish  Mr.  8myth,  alias  Vargas,  and  his 
worthy  associate  Juan  Montes,  with  fa- 
bricated certificates  of  her**  (meaning  the 
said  Luisa  Calderon's)  **  baptism  and 
age,  in  order  that  the  tender  epitfiets  of 
wfaia  and  jnKtUe  might  be  added  to 
that  of  the  interesting  mademoiselle 
Calderon'*  (meaning  the  said  Luisa  Cal- 
deron) **  and  as  such,  she**  (meaning  tlic 
said  Luisa  Calderon)  ^  was  actimlly  re- 
presented when  paraded  bf  the  honour- 
able Mrs.  Fullarton"  (meaning  the  wife  of 
die  said  William  Fulbrton)  *'  who,  on  her 
arrival  in  Scotland,  took  her  about  in  her 
carriage,  and  introduced  her"  (meaning 
the  said  Lnisa  Calderon)  to  her  female 
acquaintances.*  And  in  another  part  of 
the  said  libel  according  to  the  tenor  and 
eflbct  following  (that  is  to  say)  *  What 
will  my  honest  countrrmen  say  to  this 
transaction,  colonel  Fullarton,  F.  R.  8." 
(meaning  the  said  WIlKam  Fulhuton) 
*^  to  be  proved  the  chief  leadler  and  con- 
ductor in  a  business"  (fti^hmg  the  said 
charge  against  the  said  Thomas  Picton) 
**  whidi  wuidd  have  added  to  theinfSlmy 
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of  the  man  whose  bones  are  now  bleach- 
ing almost  opposite  the  windows  of  the 
very  mansion  which  I**  Tmeaning  bini- 
scif  the  said   Edward  Alured   Draper) 
"  am  informed  Mr.  Fullarton"  (meaning 
the  said  William  Fullarton)  **  at  present 
inhabits.     Let  my  lords  Buckingham- 
shire and  Sidmouth,  Mr.  Adderley  and 
his"  (meaning  the  said  William  Fullar- 
ton's)     "  other     quondam    respectable 
friends  be  pleased  to  read  this  part  over  at- 
tentively ;  they  will  perceive  and  acknow- 
ledge that  my**  (meaning  the  said  Edward 
Alured  Draper's)  **  case  is  made  out,  my 
proofs  clear,  unequivocal,and  substantial.'' 
And  in  another  part  of  the  said  last  men- 
tioned libel  according  to  the  tenor  and 
efiect  following  (that  is  to  say)    "^  The 
six  distinguished  persons  in  tbisprose- 
aition*'  (meaning  the  prosecution  against 
the  said  Thomas  Picton)  "  are  Ist,  Mr. 
William  Fullarton,  principal"  (meaning 
tlie  said  William  Fullarton) ;  *'  Snd,  Porto 
Rico,  a  Spanish  Mulatto  driver  and  whip- 
pcr  of  the  galley  slaves;  3rd,  Manuel 
Kobles,  a  (uunken  soldier,   a  deserter 
from  the  Uavannah ;  4th  HaphacI  Shando, 
a  galley  slave,  a  thief  convicted  of  rob- 
bery,  and  sentenced  as  such ;  5th,  Juan 
Montes ;  ath  Pedro  Vargas,  alias  Smith.  I 
forbear  adding  the  name  of  the  lady  to 
the  list.    Mr.  Fullarton"  (meaning  the 
said  William  Fullarton)  *'  has,  I  under- 
stand monopolized    her  society,  and  I 
have  already  emblazoned   her   virtues. 
The  autluiritics  on  which  I"  (meaning 
himself  the  said  Edward  Alured  Draper) 
**  diH]ualir'y  the  said  Mr.  Wm.  Fullarton** 
(meaning  the  said  William   Fullarton) 
'*  principal,  from  all  pretension  to  veracity 
or  credit  to  any  thing  he"  (meaninj^  the 
said  William  Fullarton)  "  has  faid  or 
may    say   concerning   colonel    Picton*' 
(meaning  the  said  Thomas  Picton)  *'  the 
grounds  on  which  V  (meaning  himself 
the  said  Edward  Alured  Draper)  "dis- 
franchize him**  (meaning  the  said  Wil- 
liam Fullarton)  '*  of  the  rights  and  pri- 
vileges of  a  gentleman,    the  proofs  of 
rov*'  (meaning  himself  the  saia  Edward 
Alured  Draper)  *'  having  displaced  and 
removed  him**  (meaning  the  said  Wil- 
liam Fullarton)  "  fruni  tlie  attention  or 
notice  of  any  respectable  member  of  so- 
ciety,  and    the   reasons   for  which   V* 
(meaning  himself  the  said  Edward  Alured 
Draper)  ^  have  leagued  and  associated 
him**  (meaning  the  said  William  Ful- 
larton) **  in  his  present  company,  are  all 
founded  on  the  written  evidence  of  the 
following  gentlemen,  and  the  authen- 
ticated  documents  annexed.** — To  the 
ereat  damage  scandal  and  discrace  of 
the  said  Wuliam  Fullarton  in  his  life- 
time   In  contempt  of  our  said  lord  the 
king  and  his  laws    To  the  evil  example 
of  all  other  persons  and  against   the 
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peace  of  our  said  lord  the  king  his  crown 
and  dignity. 

Ath  Omni — And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  pre- 
sent that  before  the  time  of  the  printing 
and  publbhing  of  the  false  wicked  mali- 
cious slanderous  and  defamatory  libel 
hereinafter  mentioned  a  certain  clarge 
was  brought  forward  and  made  by  the 
said  Willuun  Fullarton  against  the  said 
Thomas  Picton  respecting  the  applica- 
tion of  torture  to  the  said  LuisaCaU 
deron  and  divers  proceedings  bad  taken 

?laca  and  been  had  at  the  said  island  of 
rinidad  respecting  the  said  charge  to 
wit  at   Westminster  aforesaid  in  the 
county  aforesaid    And  the  juron  afore- 
said upon  their  oath  aforesaid  do  further 
present  that  the  said  Edward  Alnred  Dra- 
per being  such  person  as  aforesud  and 
well  knowing  the  premises  last  aforesaid 
and  further  most  unlawfully  wickedly 
and  maliciously  devising  contriving  an^ 
intending  to  defame  traduce  scandalize 
and'vili^  the  said  William  Fullarton  in 
his  life -time  and  to  deprive  him  bf  his 
good  name  fame  character  and  reputation 
and  to  bring  him  into  great  scandal  in- 
famy disgrace  hatred  and  contempt  and 
to  insinuate  and  cause  it  to  be  believed 
that  the  said  William  Fullarton  was  a 
person  of  no  veracity  or  credit  and  that 
the  conduct  of  the  said  William  Fullarton 
in   bringing   forward   the   said  charge 
against  tlie  said  Thomas  Picton  was  dis- 
graceful and  infamous  and  arose  from 
motives  of  (fersonal  animosity  towards 
the  said  Thomas  Picton  and  that  the 
said  William  Fullarton  has  made  many 
base  and  infamous  attempts  to  aggravate 
the  supposed  enormity  of  the  crime  im- 
puted to  the  said  lliomas  Picton  on  the 
said- twenty  ninth  day  of  April  in  the 
forty-sixth  year  aforesaid  and  during  the 
life-time  of  the  said  W'illiam  Fullarton 
at  the  parish  aforesaid  in  the  county 
aforesaid  unlaw  fnlly  wickedly  and  mali- 
ciously  did  publish  and  cause  to  be  pub- 
lished certain  other  false  scandalous  ma- 
licious and  defamatory  libels  containing 
therein  divers  false  wicked  scandalous 
malicious  and  defamatory  matters  of  and 
concerning  the  said  William  Fullarton 
and  of  and  concerning  tlie  said  charge 
brought  forward   by  the  said   William 
Fullarton  and  of  and  concerning    the 
conduct  and  behaviour  of  the  saiuWil- 
liam  Fullarton  respecting  the  same  ac- 
cording to  the  tenor  and  eflfect  following 
(to  wit)    "  In  the  base  and  infamous 
attempts  to  aggravate  the  supposed  enor- 
mity of  the  crime  imputed  to  colonel 
Picton,  and  to  fill  up  the  four  accusatory 
departments  of  which  it  had  been  com- 
posetl  in  the  true  spirit  of  the  French  re- 
volutionist, the   foundations  of  religion 
and  molality  are  sa|^>cdL    The  Catholic 
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cante  of  th«  parish  in  which  Tjiisa 
Galderon"  (meaning  the  said  Luisa  Cal- 
deron)  **  was  bom,  is  prevailed  upon  to 
furnish  Mr.  Smjth,  auas  Vargas,  and 
the  worthy  associate  Juan  Montes,  with 
fabricated  certi6cates  of  her"  (meaning 
the  said  Luisa  Calderon's)  *^  baptism 
and  age,  in  order  that  the  tender  epithets 
of  efJmU  and  jmeetU  might  be  added 
to  tliat  of  the  interesting  mademoiselle 
Cakleron*'  (meanins  the  said  Luisa  Cal- 
deron)  **  and  as  such,  she"  (meaning  the 
said  Lui&a  (Galderon)  ^  was  actually  re- 
presented when  paraded  by  the  honour- 
able Mrs.  FuUarton**  ^meaning  the  wife 
of  the  said  William  Fullarton)  **  who,  on 
her  arrival  in  Scotland;  took  her  about 
in  her  carriage»  and  introduced  her" 
(meaning  the  said  Luisa  (}alderon)  **  to 
her  female  acmiaintances,  I"  fmeaninz 
himself  the  said  Edward  Alured  Drape^ 
^  have  frequently  asserted  that  {"(mean- 
ing himself  the  said  Edward  Alured 
Draper)  **  should  produce  respectable 
vouchers  for  what  I"  (meaning  himself 
the  said  Edward  Alured  Draper) ''  assert ; 
my  authority  for  this  b,  i"  (meaning 
the  said  Ediwd  Ahired  Draper)  **  believe 
onquestiooable.  It  u  by  a  letter  from  a 
gentleman  whowasin  Scotland  atthe  time, 
and  who  writes  as  follows :  '  Afew  weeks 
before  I  last  left  Scotland,  Mr.  Fullarton 
arrived  with  his  family  from  Trinidad;  at 
that  moment  I  was  in  Ayrshire,  and 
mixed  with  several  of  his  friends;  and 
dining  one  da^  at  the  (lord  provost's) 
mayor's  house,  in  Ayr  mark  my  astonish- 
menty  when  I  was  told  that  along  with 
colonel  Fullarton.  there  had  arrived  with 
his  lady  a  mademoiselle  Luisa  ChU 
deron,  whom  the  colonel  and  Mrs.  F. 
paraded  about  with  them  in  their  car- 
riage, Introducing  her  wherever  they 
went,  as  the  blessed  innocent  who  was 
the  devoted  victim  of  colonel  Picton's 
tyranny,  &c.  &c.(  signed),'  Johm  Downie.* 
w  hat  will  my  honest  countrymen  say  to 
this  transaction?  Colonel  Fullarton 
F.  R.  S."  (meaning  the  said  William  FuU 
larton)  *<  to  be  proved  the  chief  leader 
and  conductor  in  a  business"  (meaning  the 
said  charge  against  the  said  Thomas 
Picton)  **  which  would  have  added  to  the 
infam3r  of  the  man  whose  bones  are  now 
bleaching  almost  opposite  the  windows 
of  the  very  mansion  which  I"  (meaning 
himself  the  said  Edward  Alured  Draper) 
^jam  informed  Mr.  Fullarton"  (mean- 
ing the  said  William  Fullarton)  **  at  pre- 
sent inhabits.  Let  my  lords  Bucking- 
hamshire and  Sidmouth;  Mr.  Adderley 
and  hit"  (meaning  the  said  William  FuU 
lartOD's)  ''other  quondam  respectable 
friends,  be  pleased  to  read  this  part  over 
attentively,  they  will  perceive  and  ac- 
knowledge that  my"  (meaning  the  said 
Edward  Alured  Draper's)"  case  is  made 
VOL.  XXX. 
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out,  my  proofs  clear,  unequivocal,  and 
substantisJ"— To  the  great  damajg;e  scan- 
dal and  disgrace  of  the  said  William  Ful- 
larton in  his  life-time  In  contempt  of 
our  said  lord  the  king  and  his  laws  To 
the  evil  example  of  all  other  persons  and 
a^nst  the  peace  of  our  said  lord  the 
king  his  crown  and  dignity. 

5lh  Omni — ^And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  pre- 
sent that  before  the  composing  writine 
printing  and  publishing  the  false  wicked 
malicious  scandalousand defamatory  libel 
hereinafter  mentioned  a  certain  charge 
was  brou{;ht  forward  and  made  by  the 
said  William  Fullarton  against  the  said 
Thomas  Pidon  respecting  the  applicatioa 
of  torture  to  the  said  Xaisa  (Jalderon 
and  divers  proceedings  had  taken  pliice 
and  been  had  at  the  said  island  of  Trini- 
dad respecting  the  said  charge  to  wit  at 
Westminster  afortstfid  in  the  county 
aforesaid  And  the  jurors  aforesud  upoa 
their  oath  aforesaid  do  further  present 
that  the  said  Edwarl  Alured  Draper 
being  such  person  as  aforesaid  and  most 
unlawfully  wickedly  and  maliciously  de- 
vising contriving  and  intendins  to  de- 
fome  asperse  traduce  scandalue  and 
vilify  the  said  William  Fullarton  in  his 
life-time  and  to  deprive  him  of  his  good 
name  fame  character  and  reputation 
and  to  bring  him  into  great  scandal  in- 
fomy  disgrace  hatred  and  contempt  and 
to  insinuate  and  cause  it  to  be  believed 
that  the  said  William  Fullarton  was  a 
person  of  no  veracity  or  credit  on  the 
said  twenty-ninth  day  of  April  in  tho 
forty-siith  year  aforesaid  and  during  the 
life-time  of  the  said  William  Fullarton 
at  the  parish  aforesaid  in  the  county 
aforesaia  unlawfully  wickedly  and  mali- 
ciously did  print  and  publish  and  cause 
to  be  printed  and  published  a  certain 
other  false  scandalous  malicious  and  de- 
famatory libel  containing  therein  divers 
false  wicked  scandalous  malicious  and 
defamatory  matters  of  and  concerning 
the  said  William  Fullarton  according  to 
the  tenor  and  eflbct  following  (that  is  to 
say)  "The  authorities  on  which  I" 
(meaning  himself  the  said  Edward 
Alured  Draper)  "disqualify  the  said  Mr. 
William  Fullarton,"  (meaning  the  said 
William  FulUirton)  "  principal,  from  all 
pretension  to  veracity  or  credit  to  any 
thing  he"  (meaning  the  said  William 
Fullarton)  "  has  said,  or  may  say  con- 
cernine  colonel  Picton"  (meaniuz  the 
said  Tnomas  Picton)  "  the  grounds  on 
which  I"  (meaning  himself,  the  said 
Edward  Alured  Draper)  "disfranchise 
him"  (meaning  the  said  William  Fullar- 
ton) **  of  the  rights  and  privileges  of  a 
gentleman,  the  proofs  of  my"  Tmeaning 
himself,  the  said  Edward  Alurco  Draper) 
'*  having  displaced  and  removed  him' 
4S 
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(meanine  tbo  Mid  WiUwm  Fiilkrton) 
^  from  the  attention  or  notice  of  any  re- 
spectable member  of  societjTi  and  the 
reasons  for  which  I"  (meanmg  himself, 
the  said  Edward  Alured  Draper)  "  have 
leagued  and  associated  him**  (meaning 
the  said  William  Fullarlon)  ^  in  his  pre- 
sent company,  are  all  founded  on  the 
written  evidence  of  the  following  gentle- 
men, and  the  authenticated  documents 
annexed'* — ^To  the  great  damage  scandal 
and  disgrace  of  the  said  William  Fu liar- 
ton  in  his  life-time  In  contempt  of  our 
•aid  lord  the  king  and  his  laws  To  the 
evil  example  of  all  other  persons  and 
against  the  peace  of  our  said  lord  the 
kmg  his  crown  and  dignity. 

^th  Count— And  the  iurors  aforesaid 
upon  their  oath  aforesaidf  do  further  pre- 
sent that  before  the  time  of  the  printing 
and  publishing  of  the  fsdse  wicked  mali- 
cious slanderous  and  defamatory  libel 
liereinafter  mentioned  the  said  William 
Fullarton  now  deceased  was  an  officer 
in  the  army  of  our  said  brd  the  kinz 
that  is  to  say  colonel  of  the  twenty- tilird 
regiment  of  dragoons  and  always  con- 
ducted himself  with  the  utmost  proprietv 
honesty  integrity  and  honour  as  such 
officer  as  aforesaid  to  wit  at  Westminster 
in  the  county  of  Middlesex  And  the 
jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Edward 
Alured  Draper  well  knowing  the  pre- 
mises last  aforesaid  and  being  such  per- 
ipn  as  aforesaid  and  devising  contriving 
and  intending  to  defame  asperse  traduce 
scandalize  and  vilify  the  said  William 
Fullarton  in  his  life- time  and  as  much  as 
in  him  the  said  Edward  Alured  Draper 
lay  to  deprive  him  the  said  William  Ful- 
larton of  his  good  name  fame  character 
and  reputation  as  an  officer  and  a  gentle- 
man and  to  cause  it  to  be  believed  that 
the  said  William  Fullarton  whilst  such 
colonel  of  the  said  regiment  of  our  said 
lord  the  king  had  been  guilty  of  making 
unfaithful  returns  respecting  the  said 
regiment  on  the  said  twenty-ninth  dav  of 
April  in  the  forty-sixth  year  aforesaid  at 
the  parish  aforesaid  in  the  cc?iiity  afore- 
said and  during  the  life-time  of  the  said 
William  Fullarton  unlawfully  wickedly 
and  maliciously  did  print  and  publish 
and  cause  to  be  printea  and  published  a 
certain  other  false  scandalous  malicious 
and  defamatory  libel  containing  therein 
divers  false  wicked  scandalous  malicious 
and  defamatory  matters  of  and  concern- 
ing the  conduct  of  the  said  William  Ful- 
larton as  such  colonel  as  aforesaid  which 
said  false  wicked  malicious  slanderous 
and  defamatory  libel  is  to  the  tenor  and 
eflfect  following  (that  is  to  say)  **'  I " 
(ineaninz  himself,  the  said  Edward 
Alured  Draper) "  must  now  inform  the 
public,  from  authority  beyond  all  ques- 
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Uon,  that  ao  official  report  was  nuide  by 
general  the  carl  of  Garhamptoii;  coi^ 
mander-iii-chief  of  his  mi^lem'a  foices  in 
Ireland*  respecting  the  unfutfifbl  fcfliims 
made  by  Mr.  Fullarton''  (rocanias  the 
said  William  Fullarton)  *'  as  oolonu  of  a 
regiment"  f  meaning  the  said  twenty-third 
rrgimentot  dragoonsy  under  hialonlship's 
command,  that  the  orisinal  docnaents 
were  transmitted  U>  the  adjutant-generars 
office,  Horse-guards,  for  the  purpose  of 
substantiating  the  charge;  and  with 
honest  heartfelt  satisfaction  do  1"  (mean- 
ing himself,  the  said  Edward  Alured 
Draper)  '*  record  it,  to  the  eternal  Iwnour 
of  our  illustrious  commander-in-chief, 
that  a  public  official  comintinication  of 
the  above-mentioned  circumstance,  was 
made  by  his  royal  highness  to  the  ^rcre- 
tary  of  state's  office,  previous  to  Mr.  Ful- 
lar ton's"  (meaning  the  said  William  Ful- 
larton's)  "  leaving  England."*—- To  the 
great  damage  scandal  and  disgrace  of 
the  said  Wdliam  Fuliafton  in  his  life- 
time To  the  evil  example  of  all  otiier 
persons  In  contempt  of  our  said  lord 
the  king  and  his  laws  and  aoainst  the 
peace  of  our  said  lurd  the  king  nit  cmwn 
and  dignity. 

lik  Omni — And  the  jurora  aiircsaid 
upon  their  oath  aforesaid  do  further  pre- 
sent that  the  said  F^dward  Alured  Draper 
being  such  person  as  afbresaid  and  de- 
vising contriving  and  ioiendii^  to  de- 
fame asperse  traduce  scandalize  and  vi- 
lify the  said  William  Fullarton  in  his 
life-time  and  as  much  as  in  him  the  said 
Edward  Alured  Draper  lay  to  deprive 
him  the  said  William  Fullarton  or  his 
good  name  fame  character  and  reputation 
and  to  cause  it  to  be  believed  that  the 
said  William  Fullarton  whilst  colonel  of 
a  regiment  under  the  command  of  the 
earl  of  Carhampton  had  been  guilty  of 
making  unfaithful  returns  respecting  the 
said  regiment  on  the  said  twenty- 
ninth  day  of  April  in  the  forty-Mxth  year 
of  the  reign  of  our  said  lord  the  king  at 
the  parish  aforesaid  in  the  county  afore- 
said and  during  the  life-time  of  the  said 
William  Fullarton  unlawfully  wickedly 
and  maliciously  did  publish  and  cause  to 
be  published  a  certain  other  false  scan- 
dalous malicious  and  defamatoiy  libel 
containing  therein  divers  false  wicked 
scandalous  malicious  and  defanuitory 
matters  of  and  concerning  the  conduct 
of  the  said  William  Fulurton  as  such 
colonel  as  aforesaid  which  said  false 
wicked  malicious  slanderous  and  defa- 
matory libel  is  to  the  tenor  and  effect 
following  (that  is  to  say)  "  I "  (meaning 
himself,  the  said  Edward  Alured  Draper) 
"  must  now  inform  the  public,  from  au- 
thority beyond  all  nuestion,  that  an  offi* 
cial  report  was  maoe  by  general  the  earl 
of  Caruamptouy  commandet-in-chief  of 
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hit  majeity's  forces  ia  Ireland*  respecting 
the  uniaithful  retams  made  by  Mr. 
Fullarton"  (meaoiDg  the  said  William 
Fullartoo)  **  as  colonel  of  a  rcsinieut 
uzider  his  lordship's  command" — To  the 
great  damage  scandal  and  dismce  of 
the  said  William  Fullarton  in  l)b  life- 
time In  contempt  of  our  said  lord  the 
king  and  his  laws  To  the  eril  example 
of  all  other  persons  and  against  the 
peace  of  our  said  lord  the  king  his  crown 
anddigni^ 

Iir  TBB  KiHc's  Bekch.  Middlesex. 

The  Kivo 

against 

Edward  Alured  Draper,  esq. 

Dsmiel  Baird,  servant  to  William  Ful- 
larton,  late  of  Worton-bouse,  Isleworth, 
in  the  county  of  Middlesex,  esq.  deceas- 
.ed,  roaketh  oath  and  saith,  that  he  at- 
tended the  said  William  Fullarton,  in 
the  capacity  of  servant,  to  the  Islatid  or 
THnidad,  when  be  went  there  as  first 
commissioner  for  executine  the  office  of 
covemor  In  the  year  one  tliousand  eight 
bondred  and  two ;  and  that  this  depo- 
nent also  accompanied  the  said  William 
•Fullarton  back  to  Great  Britain,  and 
landed  at  Port  OIrseow,  in  October,  one 
thousand  eight  hundred  and  three ;  and 
tbis  deponent  further  saith,  that  he  tra- 
velled from  Port  Olasg^ow  to  Ayr,  and 
from  thence  to  London,  in  companv  with 
Luisa  Calderon,  and  Raphael  Shando 
two  of  the  witnesses  wbo  came  to  Great 
Britain  for  the  purpose  of  {^ving  evidence 
ai^nst  general  Picton,  respecting  cer- 
tain charges  that  were  then  intended  to 
be  prefemd  against  bim,  and  who  were 
plaoed,  by  tbe  said  William  Fullarton, 
under  tbe  care  of  this  deponent  and  one 
John  Ferguson,  now  deceased,  another 
servant  or  said  William  Filllarton ;  and 
that  he,  deponent,  is  verv  certain  that 
the  said  Luisa  Calderon  did  not  travel 
with  Mrs.  Fullarton,  the  wife  of  Uie  said 
William  Fullarton,  in  her  carriage,  nor 
dkl  the  said  Mrs.  Fullarton  carry  the 
said  Luisa  Calderon  about  with  ber  in 
ber  carriage  any  where;  on  tbe  con- 
trary, tbis  deponent  saitb,  that  tbe  said 
Mrs.  Fullarton,  during  her  stay  in  Ayr- 
•bire,  was  confined  to  ner  house  through 
indisposition.  DAHiEr,  Bairo. 

Sworn  in  Court,  this  illst  day 
of  November,  1808. 
By  the  Court. 

Ih  TBB  Kivo's-Bevcb.  Middlesex. 

7^  Kivo 
agmmt 
Edward  Alvrbd  DRAfiR,  esq. 

Anirm  Wtmtir  AUcm,  of  HaflBpstead, 


in  the  county  of  Middlesex,  esq.  roaketh 
oath  and  saith^  that  he,  this  deponent,  is 
well  acquainted  with  the  character  of  the 
hand- writing  of  John  Murdock,  esq. 
sheriff  substitute  of  the  county  of  Ayr, 
and  that  the  name  '^  John  Muraock"  set 
and  subscribed  to  thejurate  of  the  an- 
nexed affidavit,  is  of  tbe  proper  hand- 
writing of  the  said  Juhn  Murdock,  ac- 
cording to  the  best  of  this  deponent's 
knowledge  and  belief;  and  this  deponent 
further  saith,  that  the  said  John  Mur- 
dock is  a  magistrate  authorized  by  the 
law  of  Scotland  to  administer  oaths  and 
take  affidavits.  A.  H.  Aik£N. 

Sworn  in  Court,  this  31st  day 
of  November,  180B. 
By  the  Court. 

In  the  Kino's-Bencd. 

The  Ring 

On  the  Prosecution  of  the  Uonoi:rablc 
Marianne HamUlon  Fa/Zarru/i,  Widow, 

against 

Edward  Alured  Orapir,  esq; 

George  Charles^  of  the  town  of  Ayr, 
in  North  Britain,  esq.  doctor  of  physic, 
maketh  oath  and  saith.  that  he  was  well 
acquainted  with  William  Fullarton,  of 
Fullarton,  but  late  of  Wortoh- house, 
Isleworth,  tn  the  countv  of  Middlesex, 
esa.  deceased ;  and  this  deponent  further 
sarth,  that  be,  this  deponent,  was  lord 
provost  or  mayor  of  Ayr,  in  October, 
one  thousand  eight  hundred  and  three, 
when  the  said  William  Fullarton  arrived 
with  his  family  from  the  island  of  Tri- 
nidad; and  that  during  a  short  stay,  that 
the  said  William  FulUrton,  with  his  fa- 
roily,  made  in  tbe  said  county  of  Ayf*,  he, 
tbis  deponent,  attended  the  honourable 
Mrs.  Fullarton,  as  ber  physician,  every 
day,  she  being  obliged  to  keep  ber  bouse 
from  ill  bealtn,  owmg,  as  tbis  deponent 
believes,  to  tbe  effects  of  a  warmdlnuOe 
and  a  long  sea  voyage ;  so  that  it  is  not 
true,  as  is  stated  by  tbe  defendant^  in  a 
pamphlet,  published  by  bim,  intituled, 
^  An  Address  to  the  British  Public,  on 
the  Case  of  Brigadier  General  Piclpn,*' 
that  the  said  Mrs.  Fullarton  took  about 
one  Luisa  Calderon  in  her  carriage  with 
ber,  and  introduced  her  to  berlemale 
acquaintances;  and  this  deponent  fur- 
ther saith,  that  be  bath  not  the  least 
knowledge  of  Mr.  John  Dovoie,  nor  did 
ever  a  person  of  t6at  luune  dine  >t  this 
deponent's  house,  dor  did  the  deponent 
ever  hear  of  such  a  person  until  be  read 
tbe  extract  of  a  letter  said  to  be  signed 
by  bim,  tbe  said  John  Dowoie,  in  the 
aaid  pamphlet  published  by  the  said  de- 
fradant;  and  this  deponent  further  ^ith, 
that,  save  from  tbe  said  pamphlet,  be 
bath  never  beard,  nor  doth  he  believe 
that  Mrs.  Fullarton  introdticed  tbe  said 
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%^CMtna  toujoT  b«r  tanliM- 

0»aiB«  Cuhh,  H.  D. 

.  Swan  Mm  bm,  ilwriff  Htb.  of 
the  «Mi«y«f  Ajr,  ttutSriof 
Mannbar,  UOSnin. 

b  su  KmoVBoo.  Madlwo. 

ZifKns 

Enriui  ALrara  Dkapu,  ta^. 

Th«  HoDOonbk  Jftn'wi  BMMton 
JUfartML  of  Bum*  ComBM,  in  the 
eounljr  of  Somr,  wUaw  of  WillUm  Pnl- 
iHtMi,  Ilia  «rW«tUa4MMMe,  Uhworth, 
in  (ha  comtt  qf  HUdhMi,  «q.  daceae- 
loathaol  aaMi.italtMi  de- 


fHHKut  ■MawpnMd   bk>  nwwmi.    urc 

and  Willtora  FnUartDO,  ftov  tba  nUad 
jutWaUai  10  Gmt  Briula,  and  knda-i 
in  tiwiuoathofOci^Mr,iti  ihaMarone 
tlwiMMid  aight  huodrad  and  umu,  at 
tat  Ohacov,  wbeoea  thii  deponetii 
went inioAynbin. and  tberannaiiMd  b 
few  dm;  mod  ibia  dapoaant  furlhci 
mUb,  toat  ddiu*  hat  ab^  in  Ajnhifc 
aba  wai  ao  nwcn  indUpoiad  aa  aavei 


_- je  Id  bm  left  benw,  tod  waa  Mlanded 
f«0)ar)7  by  Dr.  Chailaa,  k  fhyanM  af 
«MMBW,  raddq^  1b  tha  towo  oTAjr; 
«iid.ttiia<lapoiKiit  fivlhtr  aallh,  that  at 
M  period  or  time  daring  her  atif  inAjr- 
abire,  or  «a  bar  Jaqmar,  Ad  she  cany 
about  with  bar,  in  hor  carriage,  Lu)m 
CalderoD,  who  came  from  Tiioidid  with 
the  laid  WiUUm  FuUartoD,  Tor  the  pui^ 
pose  or  giviag  evidence  agaiiut  Tbomai 


.  Mq. ;  DOT  did  thU  del 
an;  tim^  introduce  the  uid  ' 


deron  to  her  feniale 


Luii 


Cal- 


acquaintancet,  as  ii 

UDtral;  BUIed  in  a  pamphlet,  publUhed 
bv  Ibo  laid  defendant,  Edwmrd  Alured 
Draper,  btiiuled,  "  An  Addreu  to  the 
Brituh  Public." 

M.  H.  FotLABTov. 
Sworn  ID  court,  tbie  Slit  Nov.  1806. 

fij  the  CouitT, 
I>  ma  Kim'»-Bbmcb. 
TUKmo 
On  the  PioMciitioo  of  the  honourable 
JUu-JniM  BtmilUm  A^fot, 
mgtmut 
XmrABO  ALiniBD  DKAPaa,  esq. 
JoJU  mitJUM.ofRed-LioD-iquare,  in 
the  Goantfof  Hiadletei,  geotlenuD,  and 
Jm*t  Pmrnort,  of  Dougb^-ttreet,  in  the 
•ame  county,  mtobIIj  make  oath  and 
Btr,  and  fiitt,  thii  depooent,  John  Wit- 
kinion,  for  himtelf,  makctb  oath  and 
aaith,  that  a  lull  of  indictmenl  wa»}i»- 
fetred  in  this  hononrahle  cow^  hi  Buarv 
Tera^  one  thousand  «^  hundred  ud 


four,  against  Thomu  Picbui,  e«^  (a^ 
merly  goTcroor  orihe  iMend  ofTraMdid, 
on  the  proMcuIion  of  Luis»  Calderon, 
(m  inflicting  lorliire  on  h«r:  kod  thai 
Mich  bill  having  been  found  by  the  urand 
jury,  the  ^d  lodJctcaent  came  od  lo  be 
Iricd  *t  (he  ntting«  after  UiUr;  Term, 
one  tboiuand  eisht  hundred  and  *ii, 
vrL«D  the  eaidTbomas  PicCoa  wmt  found 
giiiltv  ;  ar.dtbis  deponent,  John  Wilkio- 
son,  for  himself  fuilher  ssilh,  thai  Pedro 
Vargas,  Juan  Moutps,  and  Raphael 
Shaodo,  were  three  witnesses  exaonined 
on  the  part  of  tlie  pro^cutJoa  oo  the  said 
trisi;  and  this  deponenl,  John  WUkin- 
sun,  for  bimwif  further  ^tb,  that  the 
said  Thomas  Picion  cat;sed  this  bonow- 
able  Court  to  b«  ino»ed  in  Eajtct  Tenn 
then  following  for  a  oevi  trial,  when  the 
said  Court  wu  pleased  to  giant  a  nile  le 
show,  cause ;  and  this  deponent,  John 
Wilkinson,  for  himself,  further  saith,  tbtt 
iu  the  mouth  of  April,  in  the  said  yor 
one  thousand  eight  hundred  snd  su,  di- 
vers inquiries  were  depending  before  bis 
majrsiys  most  honourable  privy  council, 
rclatitig  to  certain  charges  biuugbt  for- 
ward by  William  FuUarton.  esq.  dow  de> 
ceased,  late  first  ooBuniasioiitr  for  oie- 
euthig  the  oSca  ef  aemBiMr,  ht,  in  d* 
mii  Utand,  ag^BrtThaaN*  Pirta«,  fa 
nriom  ncti  committed  IrbtevAQilbe 
«u  »  nrflmar  in  tbe  mad  Utmd  ef 
■nialdad ;  and  that  wUItt  BiiA  naJMrn 
fuid  dmrgn  mm*  depeaftn.  ana.  joat 
anar  tba  *ald  Tbotnunaoaniad  M  ob- 
tained a  rule  Niu  for  a  new  trinl  of  the 
said  indictment,  the  aaid  defendant,  Ed- 
ward AInred  Draper  published,  or  canted 
to  be  published,  a  certain  pamphlet,  in- 
lilulen,  "  An  Address  lo  the  Bntish 
Public,  on  theCase  nf  Brigadier^Oencnl 
Keton;"  and  this  deponent,  John  Wil- 
kinson, for  himeelf,  nirther  saith,  tlist 
ahonlv  after  the  publicstioE  of  tbe  said 
pampniet,  the  said  William  Fulhrton 
caused  an  action  to  be  commenced  in 
this  honourable  court,  against  the  said 
Edward  Alurad  Draper,  on  account  of  s 
libel  contained  in  the  said  pamphlet,  for 
ttw  etpresi  purnue,  as  this  depouent  be- 
tieres,  irf*  enabliog  the  said  Edward 
Alurcd  Draper  to  justify  tbe  said  libel,  if 
be  had  it  in  hit  power  so  to  do,  being  ad- 
vised \ij  his  oouDsel  ratiter  to  briru  aa 
action,  and  afibrd  tbe  defendant  such  op- 


.  IT  to  prefer  a  hill  of  indictmeat 
uainat  bim  tbe  said  Edward  Aimed 
Draper ;  and  this  deponent,  John  Wit 
kiaiRi,  for  himself  further  saith,  that  the 
said  dttfendut  bavios  availed  tumselfof 
such  opportuai^,  and  pleaded  to  tho  wd 
action,  issoe  was  joiued  in  tbe  eaid  ae- 
thm  in  HitarjTenn,  one  thousand  og^t 
t_i^_j  __^ ^^  ^^  Doika  nf  tt«l 
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mtn  hj  Urn  wM  William  FUUirtoDy  for 
the  sittings  after  the  uidHilar; Term; 
but  that  the  said  cause  was  not  then 
triedy  owing  to  the  said  Edward  Alured 
DrafNBT  liftving  obtained  an  iiyunction 
from  the  court  ofEichcquer  to  restrain 
proceeding  at  common  law  until  the  re- 
turn of  two  commissions  issued  out  of 
thatcourt^  for  the  purpose  of  eiamining 
witnesses  m  Ireland  and  in  Scotland  in 
support  of  his  plea ;  and  this  deponent, 
Jonn  Wilkinson,  for  himself,  further 
•atth,  thai  be  hath  been  informed,  and 
belieres,  that  although  the  said  two  com- 
mluioni  were  issued  m  themonth  of  May, 
in  the  jear  one  thousand  eight  hundred 
and  seven,  jti  they  were  neither  of  them 
opened  untd  the  month  of  November 
Ibilowing;  whereupon  the  said  W'dliam 
Fulhurton  in  MichaeknasTerm  now  last, 
caused  the  ssid  court  of  Exchequer  to  be 
moved,  to  dissolve  the  said  imunction, 
when  the  said  Edward  Alured  Draper,  as 
this  deponent  hath  been  informed,  un- 
dertook to  proceed  to  open  the  said  com- 
missions so  obtained  forthwith;  and  in 
consequence  of  such  motion,  the  said 
Edward  Alured  Draper  did  cause  his 
witnesses  to  be  examined,  but  owing  to 
such  neat  delay  beins  occasioned  by 
the  said  Edward  Alured  Draper,  the  said 
action  at  the  suit  of  the  said  William 
FuUarton.  in  this  honoiurable  court,  was 
not  brousht  to  a  conclusion,  but  the  same 
seeessaniy  abated  by  the  decease  of  the 
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said  William  Fullarton,  in  the  month  of 
February,  one  thousand  eight  hundred 
and  eight;  and  this  deponent,  John  WiU 
kinion,  for  himself  further  s^rs,  that  he 
was  employed  by  the  said  William  Ful- 
larton, as  his  attorney  and  solicitor,  lo 
conduct  the  said  action  and  the  said  suit 
in  equity,  up  to  the  end  of  Michaelmas 
Term  last:  and  this  deponent,  Jamea 
Pasmore,  for  himself  saitb,  that  he  was 
employed  by  the  said  Wm.  Fullarton,  as 
his  attorney  and  solicitor,  to  conduct  the 
said  action,  and  suit  in  equity,  in  Hilary 
Term  last;  and  both  these  deponents  for 
themselves  further  say ,  that  as  for  as  th^ 
were  respectively  concerned  in  the  eon> 
duct  of  the  said  action  and  suit  in  equi^, 
they  verily  believe  that  the  sole  reason 
for  the  same  not  having  been  brought  ta 
a  conclusion  before  the  death  of  the  said 
William  Fulbrton,  was  through  the  di- 


latory  woceedings  of  the  said  Edward 
1  Draper. 


Alured  Draper. 


J.  WiLsmsov. 
Jamis  Pasmoab. 


Sworn  by  the  deponent,  John  Wil- 
kinson, in  court,  the  15th  digr 
of  November,  1806. 

By  the  Couar. 

Sworn  by  the  deponent,  Jamaa 
Pasmore,  in  court,  the  16th  day 
ofNovembar^  1806. 

By  the  Couir. 
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